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INTRODUCTION

For decades, the National Council of Juvenile
and Family Court Judges (NCJFC]) has provided
judicial training and juvenile justice technical
assistance. NCJFC] members understand that an
effective juvenile justice system requires a highly
skilled juvenile and family court judiciary and
system professionals, effective and efficient court
processes, and adequate resources.

Since 1990, the Permanency Planning for
Children Department (PPCD) of the NCJFC], in
collaboration with the Office of Juvenile Justice
and Delinquency Prevention (OJJDP), juvenile
court judges, juvenile court administrators, and
child welfare experts across the country, led the
Child Victims Act Model Courts Project. Believing
that courts and agencies needed to undergo a
fundamental paradigm shift to change the way
they worked individually and in concert, this
project designed an innovative and practice-
based training and technical assistance model.
This model for change, supported by The
Adoption Assistance and Child Welfare Act
(1980), Pub. L. No. 96-272, resulted in national
systemic improvements in the way juvenile and
family courts handle abuse and neglect cases.
Two critical components of this change process
were the publication of the RESOURCE
GUIDELINES: Improving Court Practice in Child
Abuse and Neglect Cases, and implementing the
recommendations and other best practices
through “Model Courts.” Lead judges of juvenile
and family courts across the nation requested that
their courts be selected as advocates and models
for system change, committing to:'

e Adhere to, and be guided by, the key
principles of the RESOURCE GUIDELINES:

e Analyze practice and results of their existing
court processes and identify improvement
opportunities;

e Implement process improvement, measure
results, and share their experiences both
with other Model Courts and with all
juvenile courts; and

e Commit to and promote systems change
both within their own jurisdiction, and at the
state, regional, and national levels.

Using this successful training and technical
assistance model, the NCJFCJ hopes to achieve
equally significant improvements in the way that
the juvenile courts across the country and in U.S.
territories handle their delinquency jurisdictions.

The first step toward change is the publication
of this book - JUVENILE DELINQUENCY
GUIDELINES: Improving Court Practice in
Juvenile Delinquency Cases — for juvenile
delinquency court judges and juvenile
delinquency system professionals. Juvenile justice
system practitioners from across the country have

contributed to its development.?

The second step in the change effort will be
the broad dissemination of the DELINQUENCY
GUIDELINES and the implementation of the
DELINQUENCY GUIDELINES recommendations
through designated Model Courts. In addition, the
NCJFCJ] will supplement the DELINQUENCY
GUIDELINES with training and technical
assistance, research and evaluation, and
additional publications and tools for practice and
policy development. Through these efforts,
juvenile delinquency courts across the country
will be assisted in assessing current practice,
identifying areas in need of improvement, and
planning and working toward positive change.
The result will be a renewed focus on
delinquency system improvement, including
improved court handling of juvenile delinquency
cases, innovative community-based collaborative
responses to juvenile crime and delinquency, and
expansion of professional networks interested in
improving governmental responses to at-risk
youth.

A. HISTORICAL PERSPECTIVE®

As we reach for system improvement, it is
helpful to review the past practices of our over
100-year-old United States juvenile court system.
Prior to the establishment of its first juvenile
delinquency court, America followed legal
traditions inherited from England. These
traditions categorized people as “infants” or
“adults” and allowed three options for children
and youth who broke the law:

e Any child below age seven was presumed to
be incapable of criminal intent and
conclusively exempt from prosecution and
punishment.

e Children ages seven through 14 could
invoke the “infancy defense” and try to
convince the court of their incapacity for
criminal intent. The prosecutor would
counter such a defense to show criminal
capability, and if successful, the child would
face criminal ~ penalties, including
imprisonment or death.

e Children over the age of 14 were always
prosecuted and punished as if they were
adult criminals.

In the 1800s, believing that animals were
treated better than children, members of the
Society for the Prevention of Cruelty to Animals
started a movement for prevention of cruelty to
children, a movement that helped establish
separate courts for juveniles and adults. The first
juvenile court in the United States, authorized by
the Illinois legislature, began operation in 1899 in




INTRODUCTION

Cook County (Chicago), Illinois. The legislation
that created this court included a comprehensive
set of definitions and rules “to regulate the
treatment and control of dependent, neglected,
and delinquent children.” The court was charged
with promoting the welfare of children in trouble,
to avoid the stigma of crime and criminality, and
to “as far as practical, treat children not as
criminals but as children in need of aid,
encouragement and guidance.” The laws were to
be “liberally construed,” to accomplish the goal
that the “care, custody, and discipline” of these
children “shall approximate as nearly as may be
that which should be given by parents.”

By 1925, following Illinois’ lead, all but two
states had established juvenile courts based on
the British doctrine of parens patriae (the state as
parent). This doctrine gave government the right
to intervene in the lives of children, with or
without the consent of parents. This approach
included the concept of individualized justice —
not every child in every situation should receive
exactly the same response. The focus was on the
offender and not the offense, on rehabilitation
instead of punishment. The court was responsible
for balancing the needs of children, their families,
and their communities. This approach produced
court processes such as:

e The juvenile delinquency court controlling
its own intake, as opposed to the criminal
court, where grand juries and prosecutors
controlled intake;

e The option of handling cases informally as
opposed to formally;

e Less formal hearing procedures;

e Confidential proceedings;

e The absence of attorneys except in trials or
the most serious cases; and

e Dispositions based on perceived remedial
need instead of automatic dispositions
determined by the offense.

The concept of individualized justice has
remained the hallmark of the juvenile justice
system since inception and has clearly
differentiated it from the criminal justice system.
Although the juvenile delinquency court
considers the facts of the offense when
determining the proper disposition of a juvenile
delinquency case, the juvenile delinquency court
is not driven by the offense, but instead, by the
specific needs and circumstances of the
individual youth. Thus the original design of the
juvenile delinquency court optimized its chances
of providing community safety by imposing
consequences that have the best chance of
producing change in each youth.

Three U.S. Supreme Court decisions caused
the pendulum to shift in the 1960s and 1970s

away from part of the parens patriae doctrine.
These decisions responded to concerns that the
rights of youth were being trampled, and that
parens patriae and unbridled judicial discretion,
however benevolently motivated, were arbitrary
and unfair. These decisions were:*

e Kent v. United States (1966) established that
transfer to criminal court must consider due
process and fair play, and that the youth
must be represented by an attorney who
must have access to the youth’s juvenile
records.

e In re Gault (1967) established that juveniles
had the constitutional right to notice of the
proceedings, the right to counsel, the right
to confront and cross-examine accusers, the
right against self-incrimination (i.e., the right
to remain silent), and the right to appeal a
decision of the juvenile delinquency court.
Aggregately, these rights are referred to as
due process rights.

e In re Winship (1970) changed the burden of
proof from preponderance of evidence to
proof beyond a reasonable doubt.

In contrast to this shift, however, McKeiver v.
Pennsylvania (1971) moved in the opposite
direction when the U.S. Supreme Court
determined that in juvenile proceedings there was
no right to trial by jury.

During this period, juvenile delinquency court
purpose clauses began to use words such as
“punishment” and “accountability,” and juvenile
delinquency court process focused more on the
criminal nature of delinquent acts and adopted
essential due process rights accorded to criminal
court defendants. This shift caused mounting
concern that youth who had committed acts
which would not be considered criminal if

committed by adults — referred to as status
offenders — should be protected from
inappropriate  juvenile delinquency court

responses. The Juvenile Justice and Delinquency
Prevention Act of 1974 (Act) was passed for this
purpose and limited the placement of status
offenders in secure detention or correctional
facilities. There was also concern that alleged and
adjudicated delinquents were being harmed by
contact with alleged and convicted adult criminals
in adult jails, lockups, and other institutions.
Consequently, the Juvenile Justice and
Delinquency Prevention Act required that
juvenile offenders be removed from adult jails
and separated from adults in institutional settings.
Subsequent amendments to the Act include:

e In 1980, Congress amended the Act to allow
the secure detention of status offenders who
had violated valid court orders.
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e In 1984, Congress amended the Act to
define valid court order and to refine other
concepts.

e In 1992, Congress amended the Act to add
programs to address gender bias,
prevention, treatment, graduated sanctions,
and risk assessments/needs assessments.

e In 1998, Congress amended the Act to
address disproportionate minority
confinement. Throughout the history of the
juvenile delinquency court, juvenile
offenders have represented all ethnic
backgrounds and all socioeconomic levels.
However, the juvenile delinquency court
has been challenged throughout its years
with the dynamic of disproportionate
minority involvement in the juvenile justice
system.

e In 2002, Congress continued the four core
elements of the previous Acts and
amendments — specifically, deinstitutional-
ization of status offenders, separation of
juveniles and adults in secure institutions,
removal of juveniles from adult jails and
lockups, and reduction of disproportionate
minority contact where it exists; and added
emphasis on the link between child abuse
and neglect and delinquency, with a new
requirement that child welfare records
should be available to the juvenile
delinquency court system so that the youth’s
best interest would be considered when the
juvenile delinquency court made decisions.

The next pendulum swing began in the mid-
1980s in response to a rapid escalation in the
volume and seriousness of youth crime. There
was a growing public perception that juvenile
delinquency courts were “soft” in their responses
to serious crime. From 1988 to 1994, juvenile
arrests for violent crimes increased 62%. In
response to this escalation, legislatures
significantly modified juvenile delinquency court
processes in four areas. These areas included: 1)
transferring youth to criminal court, 2) relaxing
confidentiality protections, 3) the emergence of
an increased role for the prosecutor in juvenile
delinquency court, and 4) “toughening” juvenile
delinquency court sanctions.

The first significant change in juvenile
delinquency court practice addressed youth who
had committed serious crimes and changed state
statutes regarding who should be handled in
juvenile delinquency court and who should be
transferred (or waived) to the criminal court.
Between 1992 and 1995, 40 states and the District
of Columbia changed their laws to restrict
juvenile delinquency court jurisdiction in the
most serious cases in three ways.?

e Passing laws requiring automatic waivers to
criminal court for specified offenses - Prior
to this time, laws specified that only certain
offenses were eligible for transfer to criminal
court. Laws were changed to specify that
certain offenses must be transferred to
criminal court.

e Lowering the age of transfer to criminal
court - Prior to this time, laws generally did
not permit the transfer of youth to criminal
court if they were under the age of 14 to 16.
By 1995, 11 states had lowered the age of
transfer.’

e Removing or reducing discretion from
Juvenile delinquency court judges over
whether to keep youth under the jurisdiction
of the juvenile delinquency court or to waive
youth to the criminal court - Not only were
judges required to waive specified offenses,
but also laws in some states gave
prosecutors the discretion of whether to file
an offense in juvenile delinquency court or
criminal court. There was an increase in the
number of states that required statutory
exclusion or legislative transfer, which
mandated certain offenses be filed directly
in criminal court, removing specified youth
from the original jurisdiction of the juvenile
delinquency court. There was also an
increase in the number of offenses included
in this category.

The second significant change in juvenile
delinquency court practice occurred in the area of
confidentiality protections. Prior to the 1990s,
juvenile delinquency court hearings and
information were generally off-limits to the press
and the public. Rarely was a juvenile offender’s
name or picture printed in the newspaper. Non-
parties could not generally attend juvenile
delinquency court hearings unless it was
demonstrated that the public’s right to know
outweighed the youth’s right to confidentiality.
This perspective changed as many legislatures
removed the confidentiality restrictions and
determined that the community’s right to know
superceded the protection of the youth from
stigma. Unless it was shown that opening the
proceeding would significantly harm the youth,
the juvenile process was opened to the public in
many jurisdictions.

The third significant change in juvenile
delinquency court practice resulted in routine
involvement of the prosecutor in the juvenile
delinquency court. Prior to [In re Gault,
prosecutors seldom appeared on juvenile
delinquency cases except, on occasion, to help
the probation department address legal matters.
Over the past 30 years, more prosecutors have
participated in juvenile delinquency court
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according to their traditional role as the advocate
for the community by reviewing and filing
petitions, appearing at all hearings, and taking
positions in each delinquency case at every stage
of the proceedings. This development has led to
the juvenile delinquency court resembling the
adult criminal process in several respects,
specifically the growth of the adversarial process
in the juvenile delinquency court and the practice
in many jurisdictions of extensive use of plea
negotiating.

The fourth change in juvenile delinquency
court practice toughened the sanctions available
to juvenile delinquency courts. Examples of this
change include lowering the age for youth to be
held in secure detention, lowering the age for
youth to be sent to secure correctional
institutions, and the option of blended
sentencing.”” In blended sentencing a judge may
impose both a juvenile and criminal sentence. If
the juvenile successfully completes the juvenile
sentence, the criminal sentence may be set aside
or the juvenile may be ordered to serve a
sentence in a juvenile facility until reaching the
age of majority and then be transferred to a
criminal justice system facility to complete the
sentence.

At the same time legislatures were toughening
their response to juvenile crime, delinquency
systems also began exploring the model of
Balanced and Restorative Justice (BARJ). The
model gives equal consideration to 1) protecting
the community, 2) holding offenders accountable
for their acts, and 3) helping offenders to develop
the skills and attitudes they need to succeed in
becoming law-abiding and productive members
of society."

Ten years after this decade of toughening
responses to juvenile crime, the U.S. Supreme
Court moved in the opposite direction when it
overturned the previous decision of Stanford v.
Kentucky (1989) that execution of a person who
was 16 or 17 years of age at the time of his or her
offense did not offend the Eighth Amendment’s
prohibition against “cruel and unusual
punishment.” In Roper v. Simmons (2005) the U.S.
Supreme Court determined that the national
consensus had changed, that the death penalty
was a disproportionate punishment for juveniles,
and that youth under the age of 18 are
categorically excluded from capital punishment.
Whether this is the beginning of another shift, or
an anomaly such as McKeiver v. Pennsylvania
(1971), remains to be determined.

B. NEED FOR AND PURPOSE OF THE
JUVENILE DELINQUENCY GUIDELINES

Societal trends carried from the 1990s into the
new millennium - a mobile population,

increasingly complex family situations, single
parent homes, decreased supervision of children,
parents who are less available to their children,
substance abuse in youth and families, gang-
related activity, and increasing incidence of
serious mental health issues in younger youth —
have created significant challenges for the
juvenile delinquency court. Juvenile delinquency
court judges are on the front-line, dealing with
some of society’s most difficult problems.™

These dynamics have made it difficult for
juvenile delinquency courts to maintain balance
between meeting the needs of juvenile offenders
and community safety. They have resulted in
juvenile justice system challenges such as an
increased percentage of mental illness in
incarcerated youth, detention rates that are the
highest in the world, disproportionate minority
representation throughout the system, and a lack
of uniformity in juvenile delinquency court
practice and decision-making from jurisdiction to
jurisdiction. Although pieces of the juvenile
delinquency court process have been modified,
there has been no major examination or
comprehensive overhaul in decades.

Many challenges have rendered past practices
ineffective and require new and innovative
approaches. Juvenile delinquency court statistics,
OJJDP research, juvenile justice experts, juvenile
delinquency court judges, and juvenile justice
system staff from many jurisdictions consistently
express concern about the effectiveness of the
juvenile justice system to address the following
challenges:

e Increasing numbers of youth are failing and
dropping out of school with educational
deficits serving as the primary reason for
entry into the juvenile justice system.

e Increasing numbers of youth have multiple
needs including serious histories of trauma,
mental health, and behavioral problems;
most of these youth experience
disconnected, uncoordinated  service
systems — child welfare, special education,
mental health systems, and juvenile justice
agencies - that have minimal
communication or coordination regarding
services to these youth.

e Because of limited resources, some agencies
have become involved in “competition not
to serve” these challenging youth and are
“dumping” their most difficult clients into
the juvenile justice system.

e Many youth are involved in repeated but
unconnected contacts with law enforcement
with a general lack of a continuum of
graduated sanctions and available service
options.
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e The rate of arrests for serious crimes
committed by females is rising in contrast to
the overall decrease in the commission of
serious crimes, and traditional services are
not effective with this population.

e The rate of arrests for serious crimes
committed by younger youth is rising in
contrast to the overall decrease in the
commission of serious crimes, with deficits
in the services required to address their
needs.

The leadership of the National Council of
Juvenile and Family Court Judges, along with
national experts in probation, youth corrections,
prosecution, law enforcement, and defense agree
that the juvenile delinquency court system needs
guidelines that will help them improve practice.
They need guidelines that will address both the
enduring problems of delinquency and emerging
challenges. Frustration with the ineffectiveness of
old ways of doing business has provided
significant momentum for the development and
publication of recommendations that will be the
foundation for positive change in our nation’s
juvenile delinquency courts.

The purpose of the JUVENILE DELINQUENCY
GUIDELINES: Improving Court Practice in
Juvenile Delinquency Cases is to set forth the
essential elements of effective practice for the
court processes that are involved in the handling
of juvenile delinquency cases. It identifies
recommended practices throughout the juvenile
delinquency court system — from the
determination of whether a case should enter the
formal juvenile delinquency court system, to
determination as to whether juvenile delinquency
court jurisdiction should be waived and the youth
transferred to criminal court, and to post-
disposition review of the reentry process for
youth returning to the community from out of
home placement.

In the effort to produce better results in our
nation’s juvenile delinquency courts, the
Development Committee of the DELINQUENCY
GUIDELINES has accessed a wealth of experience
and data. The Committee recognizes that there
are some areas where research is lacking, and
have identified practices from innovative juvenile
delinquency courts across the country that have
shown positive results.

This collective experience comes together in
the JUVENILE DELINQUENCY GUIDELINES:
Improving Court Practice in Juvenile Delinquency
Cases. This is the first organized effort by the
NCJFCJ and the OJJDP to identify comprehensive
and effective practice for the nation’s juvenile
delinquency courts. The goals are to improve the
nation’s juvenile delinquency systems and the
outcomes for the youth, families, victims, and

communities they serve. The results of the
implementation  of  the  DELINQUENCY
GUIDELINES recommendations, and other
innovations developed and implemented through
the DELINQUENCY GUIDELINES Model Courts,
will be measured and tracked to determine their
effectiveness.

C. SCOPE, STRUCTURE AND USE OF THE
JUVENILE DELINQUENCY GUIDELINES

The scope of the JUVENILE DELINQUENCY
GUIDELINES: Improving Court Practice in
Juvenile Delinquency Cases begins at the point
when an affidavit alleging a violation of the law
is brought to the juvenile delinquency court. It
ends upon completion of all delinquency
hearings on a petition, including post-disposition
review hearings.

The DELINQUENCY GUIDELINES distinguishes
between illegal behaviors committed by youth
(status offenses and delinquency), as opposed to
illegal behaviors committed against youth (abuse,
neglect, and dependency). A status offense is
defined as those offenses that would not be
illegal if committed by an adult, for example,
truancy, runaway, incorrigibility, and alcohol or
tobacco possession or use. The DELINQUENCY
GUIDELINES speaks only to the juvenile
delinquency court processes involved with youth
who are alleged to have committed illegal
behaviors. The DELINQUENCY GUIDELINES
recognizes that in some states status offenders are
under the jurisdiction of the abuse and neglect
jurisdiction of the juvenile court as opposed to
the delinquency jurisdiction. The DELINQUENCY
GUIDELINES does not recommend against the
practice of status offenders being under the abuse
and neglect jurisdiction. The DELINQUENCY
GUIDELINES does recommend, however, that
only law-violating juveniles should be under
the delinquency jurisdiction of the juvenile
court.

All  juvenile delinquency courts have
jurisdiction over misdemeanor and felony cases,
except those felony cases specified by state
statute as prosecutor discretion to file in juvenile
or criminal court, or those felonies specified as
direct filings in criminal court. Most juvenile
delinquency courts have jurisdiction over status
offenses. Many juvenile delinquency courts have
jurisdiction over juvenile traffic offenses. The
DELINQUENCY GUIDELINES recommends
that juvenile delinquency courts use
informal systems with status offenders
unless their behaviors become chronic.

The DELINQUENCY GUIDELINES begins in
Chapter I with the reasons the juvenile
delinquency court continues to be a necessary
institution and describes the goals and key
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principles that are a necessary foundation for
juvenile delinquency courts of excellence.
Chapter T concludes with the identification of
roles and responsibilities that must exist in an
effective juvenile delinquency court system.

In Chapter II, important general issues not
already covered in the Key Principles are briefly
presented. All persons involved in any
delinquency system need to be knowledgeable
about these issues. Many of these general issues
have been extensively written about in multiple
publications. The purpose of addressing them in
the DELINQUENCY GUIDELINES is to emphasize
their importance, to summarize the issues, and to
identify additional references for in-depth study.

Chapter III begins with a petition that alleges
a youth to have violated the juvenile code and
covers:

e The importance of consistency in decision-
making;

e Process and options for diverting complaints
from the formal delinquency system;

e Engaging the formal system; and

e Alternatives to secure detention, managing
the detention population, and restrictions on
holding youth in adult jails.

The formal system is different from the
informal system in that, if a youth complies with
the expectations of the informal system, a petition
is either not filed or dismissed, and the offense,
even though admitted, should not become part of
a delinquency record.

Chapters IV through XI describe the process of
each of the hearings that are part of the formal
juvenile delinquency court system. The structure
of these chapters includes the purpose of the
hearing, timing of the hearing, conducting the
hearing, including who should be present and
what information the juvenile delinquency court
should have, as well as the decisions the juvenile
delinquency court should make and record in
their written findings and orders. These hearings
include:

e The Detention or Initial Hearing

e Hearings on Motions To Waive Juvenile
Delinquency Court Jurisdiction and Transfer
Jurisdiction To Criminal Court

e The Trial and Adjudication Hearing

e The Disposition Hearing

e The Appeals Process

e Post-Disposition Review of Delinquent
Youth Who Remain in Their Home with
Court Ordered Services

e Post-Disposition Review of Delinquent
Youth Placed Out of the Home by Juvenile
Delinquency Court Order

e Probation and Parole Violations

The DELINQUENCY GUIDELINES ends with a
final chapter on implementation issues,
checklists, a glossary, and appendices.

The structure of this book has been time-
tested by the National Council of Juvenile and
Family Court Judges in publications previously
created for use in the juvenile court’s abuse and
neglect jurisdiction. The NCJFCJ’s Permanency
Planning for Children Department has published
two similar books - RESOURCE GUIDELINES:
Improving Court Practice in Child Abuse &
Neglect  Cases, and  ADOPTION  AND
PERMANENCY GUIDELINES: Improving Court
Practice in Child Abuse and Neglect Cases. Tens
of thousands of these books have been
distributed and found to be useful by juvenile
court judges and other juvenile court
professionals across the country. They have been
used as bench references, as system improvement
roadmaps, and as training guides for system
participants. As in the abuse and neglect books,
the DELINQUENCY GUIDELINES includes hearing
checklists that judges can use on the bench as
reminders of the questions that must be answered
and the key decisions for each delinquency
hearing.

It is important to note that the juvenile
delinquency court judges and other juvenile
delinquency  system  professionals  who
collaborated on the development of the
DELINQUENCY GUIDELINES understand that
many juvenile delinquency courts will not be able
to implement all of the recommendations. All
juvenile delinquency courts, however, should be
able to implement some of the recommendations
and show increased effectiveness and efficiencies
as a result. Some of the recommendations require
transition funding to initially implement the
practice, and then show sufficient cost reductions
to allow the practices to continue without
permanent cost increases. Some
recommendations require resource shifts to
implement. Other recommendations can be
implemented without cost. Throughout the
document and specifically in Chapter XII,
examples of how juvenile delinquency courts
have made these transitions are described.

The DELINQUENCY GUIDELINES is intended
to be wused by courts and other juvenile
delinquency system stakeholders to assist their
efforts to improve practice. The DELINQUENCY
GUIDELINES is aspirational - they focus on what
should be as opposed to what is. Every effort has
been made to make the DELINQUENCY
GUIDELINES practical and usable, and to ground
recommendations in the most current research
and promising practices available at the time of
development.

Some jurisdictions are already following many
of the recommendations. Some jurisdictions may
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find it extraordinarily challenging to follow the
recommendations.  Regardless of jurisdictional
status and resources, it is hoped that the
DELINQUENCY GUIDELINES provides a common
vision and motivational framework for those
working  toward an improved juvenile
delinquency system.

As jurisdictions strive to implement the
DELINQUENCY GUIDELINES with training and
technical assistance from the NCJFC], juvenile
delinquency system practitioners from all
situations - urban, rural, suburban, and with
varying degrees of resources - will be able to
create and share successful implementation
methods.
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The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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This chapter of the DELINQUENCY
GUIDELINES provides the foundation a
juvenile delinquency court needs to
become a court of excellence. The chap-
ter begins with a basic discussion of why
a separate court for juveniles and adults
continues to be necessary. The chapter
moves to the goals and key principles of
a juvenile delinquency court of excel-
lence. The chapter concludes by defining
critical roles in the juvenile delinquency
court process and the responsibilities of
each role.

A. THE CONTINUING NEED FOR THE JUVE-
NILE DELINQUENCY COURT

As described in the Introduction, during the
1990s legislatures moved away from a rehabilita-
tive juvenile delinquency court model toward a
more punitive model by reducing the minimum
age of transfer to adult court and expanding the
offenses for which a juvenile could be trans-
ferred. They also moved away from individual-
ized justice by instituting automatic waivers and
direct criminal filings that reduced judicial discre-
tion. These changes caused some individuals to
question whether there was still a need for a sep-
arate juvenile delinquency court. The answer is
unequivocally yes.

In most instances, the criminal court is focused
on deterrence and punishment. The juvenile
delinquency court is focused on identifying the
underlying issues causing the delinquent behav-
ior and providing interventions to address these
issues. Both courts have a goal of community
safety. The juvenile delinquency court, however,
accomplishes this goal through individualized
responses as opposed to standard sentencing, an
important difference. In Roper v. Simmons (2005)
the U.S. Supreme Court stated the following three
reasons that make juveniles under 18 different
from adults:

e First, as any parent knows and as the scien-
tific and sociological studies tend to confirm,
a lack of maturity and an underdeveloped
sense of responsibility are found in youth
more often than in adults and are more
understandable among the youth. These
qualities often resull in impetuous and ill-
considered actions and decisions.” In recog-
nition of the comparative immaturity and
irresponsibility of juveniles, almost every
State prohibits those under 18 years of age
JSfrom voting, serving on juries, or marrying
without parental consent.?

e Second, juveniles are more vulnerable or sus-
ceptible to negative influences and oulside
pressures, including peer pressure’ Youlth is
more than a chronological fact. It is a time
and condition of life when a person may be
most susceptible to influence and to psycho-
logical damage. This is explained in part by
the prevailing circumstance that juveniles
bhave less control, or less experience with
control, over their own environment. As
legal minors, juveniles lack the freedom that
adults bave to extricate themselves from a
criminogenic setting.”

e Third, the character of a juvenile is not as
well formed as that of an adult. The person-
ality traits of juveniles are more transitory,
less fixed.>

Because youth are more readily changeable,
interventions that enhance their understanding
and skills are most effective in changing their
behavior and consequently, in most instances,
more effective in improving future community
safety than strictly punitive responses.
Community safety is inextricably linked to teach-
ing juvenile offenders the skills that will change
their behavior from offending to law abiding.
Research suggests that there are effective
responses that can prevent crime and reduce risk
factors for crime.

The juvenile delinquency court of excellence
is the hub of the juvenile justice system. From this
hub, schools and public and private social agen-
cies draw additional authority when the problems
of troubled youth and their families rise to the
level of youth breaking the law.” Without the
involvement of these system stakeholders, the
attitudes, skills, and behaviors of most youth may
not be changed. With their involvement, the
change that will produce safe communities can
occur.

The child welfare system has an important
impact on the juvenile justice system. Research is
clear that youth who have been abused and neg-
lected are at heightened risk for early onset of
delinquency. Examples of research findings
include:

e Physical abuse and parental psychological
unavailability at an early age were found to
be risk factors for antisocial behavior in ado-
lescence.?

e Characteristics that are common in parents
of abused and neglected children, including
poor parenting skills, parental stress, low
interaction between parent and child, pover-
ty, young parents, parental criminal prob-
lems, and low parental education are related
to later violence in offspring.’

e Almost 50% of the maltreated boys in one
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study were persistent serious delinquents by
age 13 years, compared with 19% of the
matched controls. This relationship is all the
more important because early onset of seri-
ous delinquency is a general indicator for a
continued serious delinquent career.™

e Children who witness partner violence have
higher rates of distress, internalizing prob-
lems, noncompliance, aggression, delin-
quency and other antisocial behavior."

e Almost 50% of the sexually assaulted boys in
the study reported engaging in delinquent
acts, compared with only 16.6% of those not
sexually assaulted; the girl’s rate was 19.7%,
four times higher than the delinquency rate
of girls who had not been sexually assault-
ed (4.8%).%

Recognizing the importance of the heightened
risk of delinquency for adjudicated abused and
neglected vyouth, the Juvenile Justice and
Delinquency Prevention Act of 2002 requires a
study of juveniles in the juvenile justice system
who were in the care or custody of the child wel-
fare system prior to becoming delinquent.

In addition to the heightened risk of delin-
quency for abused and neglected youth, there is
a heightened risk of delinquency for youth who
have experienced other types of victimization and
child trauma, including witnessing violence and
physical assault. Recent studies have found that:

e Youth who are victimized have a 78% likeli-
hood to offend as compared to a 32% likeli-
hood of non-victims."

e Almost 47% of physically assaulted boys
report engaging in delinquent acts as com-
pared with almost 10% of boys who were
not physically assaulted. Twenty-nine per-
cent (29%) of physically assaulted girls
report engaging in delinquent acts as com-
pared with 3% of non-assaulted girls."

e About 33% of boys who had witnessed vio-
lence reported engaging in delinquent acts
as compared with 6.5% of boys who did not
witness violence. About 17% of girls who
witnessed violence reported delinquent
behavior as compared with 1.4% of girls
who did not witness violence.”

These interrelationships and complexities
regarding delinquent behavior, victimization,
trauma, abuse, and neglect further emphasize the
need for a separate juvenile delinquency court - a
court staffed with judges and other professionals
who understand and can address these dynamics
in their responses to youth who break the law.

Countries across the world have juvenile delin-
quency courts for the same reasons. They are the
legal institutions that address the problems of

youth who break the law by bringing together the
professionals, parties, and tools that will make a
difference in the unacceptable behavior of these
youth. Formal legal proceedings in the juvenile
delinquency court bring parents, social workers,
probation officers, schools, service providers, and
members of the community into a problem-solv-
ing environment to address some of society’s
most enduring problems. There is no substitute
for the juvenile delinquency court and society will
not function well without it.

B. THE GOALS OF A JUVENILE DELINQUENCY
COURT OF EXCELLENCE

In order for systems to be effective and be
able to prove their effectiveness, they need to
have clearly stated measurable goals. The key
principles or steps that will lead the system
toward goal achievement must be defined.
Participants in the system must continually meas-
ure progress toward key principles and goals,
instituting process improvement when needed.
The juvenile delinquency court and the stake-
holders that directly interact in the court’s
processes need to have compatible goals in order
for the juvenile justice system to serve most effec-
tively the youth and families that come before it.
In the juvenile delinquency court of excellence,
stakeholders involved in the daily operations of
the juvenile justice system work together to craft
goal statements and work together to monitor
progress toward goals.

A juvenile delinquency court goal statement
should include some aspect of all of the follow-
ing components:

The goals of the Juvenile Delinquency
Court are to:

e Increase safety in communities by sup-
porting and implementing both effec-
tive delinquency prevention strategies
as well as a continuum of effective
and least intrusive responses to
reduce recidivism;'®

Hold juvenile offenders accountable to
their victims and community by
enforcing completion of restitution
and community service require-
ments;”” and

Develop competent and productive cit-
izens by advancing the responsible
living skills of youth within the juris-
diction of the juvenile delinquency
court.”

The juvenile delinquency court
cannot achieve these goals alone. These
goals can only be achieved when the
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Juvenile delinquency court collaborates
with stakebolders in the community and
other components of the juvenile justice
system.

Some juvenile delinquency courts may choose
to call this statement a vision or mission statement
as opposed to a goal statement. Regardless of
what nomenclature the juvenile delinquency
court chooses, all of the concepts apply.

Some juvenile delinquency court judges
express concern about the appropriateness of
becoming involved in system collaboration. They
are often concerned because they believe that
collaboration may be perceived as engaging in ex
parte or unethical communication that violates
judicial canons. Juvenile delinquency court judges
must be diligent regarding protection of the rights
of all parties and should therefore not engage in
ex parte discussions regarding substantive issues
of pending cases without the knowledge of all
parties. When involved in collaborative and train-
ing activities, the juvenile delinquency court
judge must make it clear that no discussions will
occur involving pending cases and that case
examples will protect the confidentiality of the
parties. Judges must also examine their judicial
ethics advisory committee opinions, if available,
and any court decisions interpreting state judicial
conduct codes as to the propriety of judicial and
non-judicial conduct.

However, the prohibition against ex parte
communications and the restrictions created by
state judicial conduct codes should not preclude
the involvement of juvenile delinquency court
judges in community and system collaboration.
Accordingly, the National Council of Juvenile and
Family Court Judges (NCJFC]) has taken a leader-
ship role in advocating judicial collaboration
since the early 1990s. The DELINQUENCY
GUIDELINES recommends where state
expectations are not clear or prohibit juve-
nile delinquency court judges from commu-
nity involvement and collaboration, juvenile
delinquency court judges should make every
effort to either adopt rules that encourage
judges to be involved in system collabora-
tion, or advocate change in their state judicial
conduct codes to permit system collabora-
tion.

C. KEY PRINCIPLES OF A JUVENILE DELIN-
QUENCY COURT OF EXCELLENCE

It is important for juvenile delinquency courts
to identify the Key Principles that will lead them
to achieve their goals. The NCJFCJ has researched
and published recommendations on more than 25
different issues within the juvenile delinquency
system. Throughout these publications, there are

certain principles that are consistently recom-
mended, and it is from this group of recommen-
dations, as well as the Project Development
Committee’s extensive experience, that these
foundational Key Principles for the optimal juve-
nile delinquency court of excellence have been
identified.®

It is important to note that some jurisdictions
may currently have state statutes that prevent
them from implementing one or more of these
key principles. In order for a juvenile delinquen-
¢y court to be optimally efficient and effective,
implementation of these principles in their entire-
ty is necessary. However, implementation of any
of the principles should improve the juvenile
delinquency court process. In jurisdictions where
state statutes prevent implementation of a key
principle, juvenile delinquency court judges
should consider working with the legislature and
delinquency system participants to change these
statutes.”

The DELINQUENCY GUIDELINES 16 Key
Principles that form the foundation for juvenile
delinquency courts of excellence to reach their
goals are:

1. Juvenile Delinquency Court Judges
Should Engage in Judicial Leadership
and Encourage System Collaboration —
The juvenile delinquency court judge should
regularly convene system stakeholders and
the commumnity to promote multual respect
and understanding within the juvenile
delinquency court system, and to work
together to improve the system. The juvenile
delinquency court judge and court adminis-
trator should engage the state chief justice
and state court administrator in system col-
laboration.

In addition to state and local judiciary, juvenile
delinquency court stakeholders include state
court administrators, law enforcement officers,
detention and juvenile delinquency court intake
staff, prosecutors, public defenders and the
defense bar, probation officers, detention staff,
substance abuse and mental health systems pro-
fessionals, education administrators and teachers,
workforce development staff, child welfare pro-
fessionals, representatives of community agen-
cies, crime victims, crime victim advocates, victim
services providers, legislators, and the communi-
ty at large. If a state uses a judicial assignment
system, it is important that both the judge who is
responsible for assignments and the judges
assigned to juvenile delinquency court are
involved in juvenile delinquency court judicial
leadership and system collaboration.

Juvenile delinquency court judges should reg-
ularly appear in the community for the purpose
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of promoting better understanding and support.
They should inform the community of the juve-
nile delinquency court’s goals and the issues
associated with youth, families and crime victims
in the juvenile delinquency court system. Judges
should encourage the development of successful
programs, including volunteer and faith-based
programs, to assist children and families within
the juvenile delinquency court. Juvenile delin-
quency court judges should be willing to be
engaged by system participants and the commu-
nity to discuss juvenile delinquency court issues
and the work of others on behalf of children and
families.*

States should consider creating juvenile justice
commissions and juvenile court judges should
consider creating statewide juvenile court judges
organizations for the purpose of providing lead-
ership and influence at the state level.? Supreme
Court Chief Justices and state court administrators
should be involved in juvenile delinquency court
leadership and support efforts, and should
empower judges at the local level to engage in
leadership and collaboration activities.

2. Juvenile Delinquency Systems Must
Have Adequate Staff, Facilities, and
Program Resources — Juvenile delinquen-

cy systems must have sufficient numbers of

qualified judges, judicial officers, probation
officers, case management staff, intake staff,
prosecutors, public defenders, and victims’
advocates to create manageable caseloads
and timely process. They must have ade-
quate courtrooms, separate and safe waiting
areas for victims and offenders, secure hold-
ing facilities, private meeting space for youth
and counsel, and detention facilities that
are both secure and non-secure. They must
bhave the necessary array and quantity of
quality services to meet the needs of delin-
quent youth.

Juvenile delinquency courts must have access
to a wide array of diversion resources as an alter-
native to formal juvenile delinquency court
action, and to assessment services, treatment serv-
ices for mental health, substance abuse and
sexual offenders, educational assistance, restitu-
tion programs, non-secure community service
programs, wrap-around services for youth with
multiple needs, and community placements.
Juvenile delinquency courts must have access to
services for parents who need assistance in man-
aging the behavior or special needs of their delin-
quent child.

Juvenile delinquency courts must have access
to secure facilities for serious and violent offend-
ers. These facilities should be staffed by qualified
professionals and provide treatment and other

services that will prepare youth for reentry into
the community.

3. Juvenile Delinquency Courts and
Juvenile Abuse and Neglect Courts
Should Have Integrated One Family-One
Judge Case Assignments — One juvenile
court judge should handle the delinquency
and abuse and neglect hearings on all mem-
bers of one family from the beginning to the
end of all juvenile delinquency court
processes. When the juvenile delinquency
court has jurisdiction over other related
maitters, such as child support or domestic
relations, those matters should also be
included in One Family-One Judge case
assignments. When the court does not have
Jurisdiction over other related maitters, the
Juvenile delinquency court judge should ini-
tiate coordination among the courts to
ensure consistency of response.

One family-one judge provides consistency
and increased knowledge of the youth and
family. When an alleged delinquent youth is also
an adjudicated abused or neglected youth, the
same judge or hearing officer should, at a mini-
mum, oversee disposition planning and monitor-
ing to ensure consistency and avoid contradictory
responses.

Judges should be trained to hear evidence
impartially and should be unbiased in hearing
evidence during the adjudicatory process, even
though they have heard previous cases regarding
the same youth. In many small jurisdictions, one
family-one judge case assignments occur natural-
ly since there is only one judge to hear juvenile
cases. Judges are responsible to ensure that their
appointed judicial officers are also trained to hear
evidence impartially. If counsel has reason to
believe that a judge or judicial officer cannot be
impartial in a specific case, counsel should file a
motion requesting recusal or disqualification.

4. Juvenile Delinquency Court Judges
Should Have the Same Status as the
Higbhest Level of Trial Court in the State
and Should Have Multiple Year or
Permanent Assignments — Juvenile delin-
quency court judges should do everything
possible to inform elective and appointing
authorities that in order for a juvenile delin-
quency court to be effective, its judges should
have a professed interest in and capacity to
bhandle juvenile and family matters, and
Judicial terms should be permanent or a
minimum of six years.

Juvenile delinquency courts of excellence
have judges who are dedicated to and invested in
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the juvenile delinquency court system. The
breadth of knowledge and wisdom that result
from experience are critical to ensure that this
complex court serves the best interests of the
community and its youth. The DELINQUENCY
GUIDELINES recommends six continuous
years as the minimum time for a judge or
judicial officer to spend on the juvenile delin-
quency court bench.

5. All Members of the Juvenile Delinquency
Court Shall Treat Youth, Families, Crime
Victims, Witnesses, and Otbers With
Respect, Dignity, Courtesy, and Cultural
Understanding — The juvenile delinquency
court must be accessible, understandable,
and respectful to persons of all ages, cul-
tures, and abilities, in its processes, ils writ-
ten materials, and its verbal and non-verbal
communications.

All members of the juvenile delinquency court
system, from intake, assessment, diversion, court-
room, and disposition services, must understand
and appreciate the ethnic and cultural traditions
and mores, the socio-economic circumstances,
the gender differences, the disabilities, and the
strengths of those who enter the juvenile delin-
quency system. All members of the juvenile
delinquency court should understand how courts
can positively impact disproportionate minority
contact, and should design and monitor decision
points to ensure fair and consistent decision-
making that minimizes the possibility of bias.

Effective juvenile delinquency court systems
ensure certified interpreters are available to assist
families who do not speak English or are hearing
impaired; legal materials are available in the lan-
guage of significant ethnic groups in the jurisdic-
tion that do not speak English; and, services are
designed with appropriate cultural and cognitive
understanding. Juvenile delinquency courts of
excellence strive to set their hearings and
appointments at times that will minimize youth
missing school and parents missing work.

6. Juvenile Delinquency Court Judges
Should Ensure Their Systems Divert
Cases to Alternative Systems Whenever
Possible and Appropriate — Juvenile
delinquency courts should limit formal pro-
cessing of petitions to cases where it is appar-
ent that law enforcement diversion,
prosecutor diversion, or juvenile delinquen-
cy court diversion to community services,
has failed to protect, or will be ineffective in
protecting the community from significant
risk of harm.

Juvenile delinquency courts should encourage

law enforcement and prosecutors to consider
diversion for every status offender, every first-
time, non-violent misdemeanant offender, and
other offenders as appropriate. Juvenile delin-
quency court judges should engage the commu-
nity, law enforcement, and the prosecutor to
develop diversion programs, including dispute
resolution alternatives. Juvenile delinquency
court judges should participate in the creation
and ongoing monitoring of these programs to
ensure that they are successfully diverting appro-
priate alleged juvenile offenders.

7. Youth Charged in the Formal Juvenile
Delinquency Court Must Have Qualified
and Adequately Compensated Legal
Representation — Alleged and adjudicated
delinquent youth must be represented by
well trained attorneys with cultural under-
standing and manageable caseloads.
Juvenile delinquency court administrative
Jjudges are responsible to ensure that counsel
is available to every youth at every hearing,
including post-disposition reviews and reen-
try hearings.

Juvenile delinquency court judges and judicial
officers should be extremely reluctant to allow a
youth to waive the right to counsel. On the rare
occasion when the court accepts a waiver of the
right to counsel, the court should take steps to
ensure that the youth is fully informed of the con-
sequences of the decision. A waiver of counsel
should only be accepted after the youth has con-
sulted with an attorney about the decision and
continues to desire to waive the right.

8. Juvenile Delinquency Court Judges
Sbhould Ensure Crime Victims Have
Access to All Pbases of the Juvenile
Delinquency Court Process and Receive
All Services to Which They Are Entitled
by Law — The prosecutor, probation officer,
or both, should provide victim advocates to
assist crime victims throughout the court
process. Crime victims should be welcomed,
respected, listened to, and involved in system
improvement efforts.

Juvenile delinquency court judges should
ensure that crime victims are encouraged to par-
ticipate in the juvenile delinquency court process
by providing safe and separate waiting rooms,
providing assistance in submitting victim impact
statements, and making enforced orders of resti-
tution. Judges should ensure that offending youth
have opportunities to learn the impact of crime
on the victim through victim impact panels or
other methods, and that programs exist to assist
youth to earn and pay restitution to victims.
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9. Juvenile Delinquency Courts Should
Render Timely and Just Decisions and
Trials Should Conclude Without
Continuances — Timeliness includes the
days between when a youth is charged,
adjudicated and disposition orders are
made and implemented, as well as the
bours parties wait between the time their
bearing is scheduled and when it actually
begins. Just decisions ensure that the juve-
nile delinquency court’s response is in line
with the offense and that similar offenses
with  similar circumstances generally
receive similar responses.

Timely delinquency systems require that diver-
sion decisions be made within days of the filing
of an affidavit, that the initial hearing on formally
processed petitions be scheduled within three
weeks of the petition being signed for youth not
in detention, and that cases are taken under
advisement no more than five days. Timely delin-
quency systems require all hearings to be sched-
uled and held at specific times with the next
hearing set at the end of each hearing. It is impor-
tant to note that just decisions can be appropriate
for the offense, be similar to those for other
offenses with similar circumstances, and yet still
provide individualized responses to meet the
youth’s needs.

10. Juvenile Delinquency System Staff
Should Engage Parents and Families at
all Stages of the Juvenile Delinquency
Court Process to Encourage Family
Members to Participate Fully in the
Development and Implementation of
the Youth’s Intervention Plan — Juvenile
delinquency system staff should make
efforts to identify and engage parents and
other family members, including extended
Jamily. The juvenile delinquency court
Jjudge should strongly encourage delin-
quency system staff to involve the family in
developing the case plan and make sure
that the case plan includes services for the
Jamily that will enbhance family skills to
improve the youth’s chances of success. The
Juvenile delinquency court judge should
hold parents and legal guardians account-
able for participation in the treatment plan.

Juvenile delinquency system judiciary and staff
should routinely gather identifying information
on immediate and extended family members so
that the court is aware of all resources and sup-
port systems that are available to become part of
the youth’s intervention plan and support system.
The juvenile delinquency court should encourage
the inclusion of the parents and family in devel-

oping the intervention plan to the maximum
degree possible, as family involvement in negoti-
ating and designing the plan, even choices with
regard to minor details, can positively impact
adherence and favorable outcomes. The juve-
nile delinquency court judge should require the
parent or legal guardian to participate in treat-
ment when necessary to meet the needs of the
youth, if state statutes permit such orders.

11. The Juvenile Delinquency Court Should

Engage the School and Otber
Community Support Systems as
Stakebolders in Each Individual

Youth’s Case — The juvenile delinquency
court enhances a youth’s chance for success
by working with school systems and other
community support systems. The need to
address a youth’s educational functioning
cannot be overemphasized, as education is
a critical factor in every youth’s potential
success.

Juvenile delinquency system staff should rou-
tinely collect information about the youth and
family’s cultural, religious and other community
interests and connections, in order to build both
short and long term support systems for the
youth. Medical, mental health, substance abuse,
child protection, developmental disabilities, and
other systems should be engaged as appropriate
to meet each youth’s needs.

The juvenile delinquency court should rou-
tinely obtain information in every case to identify
and address all of the youth’s educational needs.
Youth who are not succeeding in school are
prime candidates for truancy, and truancy is a risk
factor for delinquency. In today’s job market, the
lack of a high school diploma can mean unem-
ployment or a minimum wage job. Unless the
youth is in an appropriate education environment
as part of the solution for change, the youth’s
chances of success are severely limited.
Consequently, it is important that a coordinated
effort be made by juvenile delinquency courts
and schools to ensure each youth’s success, espe-
cially youth who have dropped out or been incar-
cerated.

12. Juvenile Delinquency Court Judges
Should Ensure Court Dispositions are
Individualized and Include Graduated
Responses, Both Sanctions and
Incentives — Juvenile delinquency court
staff should hold youth and families
accountable for illegal bebavior, deliver
clear consequences when youth violate the
law, and teach youth necessary behavior
change. Effective juvenile delinquency
courts accomplish these goals by using
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graduated responses that vary according to
the severity, frequency and degree of vio-
lence of the offense, and the special needs,
strengths, and circumstances of the youth
and family.

In effective individualized juvenile delinquen-
¢y court response systems, trained professionals,
usually probation officers, assess each youth and
accurately determine the strengths and needs
around which to build responses. Individualized
responses are designed so that they do not pre-
vent a juvenile delinquency court from rendering
similar responses for similar offenses under simi-
lar circumstances.

A graduated sanctions and incentives model
has been developed by the Juvenile Sanctions
Center of the National Council of Juvenile and
Family Court Judges. The Center published
Graduated Sanctions for Juvenile Offenders: A
Program Model and Planning Guide in 2003. This
publication describes in detail how a juvenile
delinquency court can implement a multi-tiered
continuum of interventions that emphasizes the
need to hold each juvenile offender accountable
for any and all offenses committed. The continu-
um provides services that can respond effectively
to the individual needs of each offender, uses
graduated consequences and positive reinforce-
ment, and promotes the use of progressively
more severe sanctions when needed for repeat
offenders. This model recognizes that it is neces-
sary, in order to prevent a youth’s return to the
juvenile justice system, to couple sanctions and
incentives with a range of effective service inter-
ventions to address the underlying problems that
caused the delinquent behavior.

Research suggests that graduated responses
are more effective when they include not only
consequences but also nurturing and cultivation
of existing strengths.” Research also shows that
responses are more effective when they enable
youth to actively practice and demonstrate skills
in a way that strengthens a community connec-
tion. Consequently, juvenile delinquency court
judges should ensure that their graduated
response systems include opportunities for youth
to contribute positively to the community while
developing necessary skills and knowledge to
change their behavior.

13. Juvenile Delinquency Court Judges
Should  Ensure  Effective  Post-
Disposition Review Is Provided to
Each Delinquent Youth as Long as the
Youth Is Involved in any Component of
the Juvenile Justice System — Effective
oversight ensures that youth and parents
are complying with court orders and that
service providers are following through

with timely, necessary services. Court orders
should always be reasonable, necessary,
and supported by evidence.

Juvenile delinquency courts should use their
statutory oversight authority to the fullest extent
possible. The juvenile delinquency court has the
capacity to provide objective third party monitor-
ing and recourse for parties to challenge deci-
sions. Active and meaningful post-disposition
review should occur until all court requirements
are completed, including the process of success-
ful reentry into the community if the youth has
been placed.

If the juvenile delinquency court does not
have oversight authority, the court should work
together with the governmental systems that do
have oversight authority to ensure that all delin-
quent youth are being held accountable and are
receiving needed services in a timely fashion. If
youth are frequently recidivating because they
have not received appropriate and effective serv-
ices, juvenile delinquency court judges should
work collaboratively to improve existing systems.
When necessary, juvenile delinquency court
judges should advocate for changes in state law
to provide judicial oversight authority to the juve-
nile delinquency court.”

14. Juvenile Delinquency Court Judges
Should Hold Their Systems and the
Systems of Otber Juvenile Delinquency
Court Stakebolders Accountable -
Juvenile delinquency court judges should
ensure that the juvenile delinquency system
bhas measurable goals, key principles, and
objectives that serve as standards against
which system performance is measured,
and that an annual delinquency system
“report card” is made available to stake-
holders and the public.

The juvenile delinquency court judge should
lead a collaborative effort of all delinquency
system stakeholders to establish and clearly artic-
ulate delinquency system goals. The juvenile
delinquency court and each system stakeholder
should subsequently establish aligned goals and
objectives so that the court and all system stake-
holders are moving in the same direction and can
measure and report progress. The juvenile delin-
quency court should measure the outcomes of all
routinely court ordered services to ensure they
are effective.

15. Juvenile Delinquency Court Judges
Sbhould Ensure the Court Has an
Information System That Can Generate
the Data Necessary to Evaluate
Performance, Facilitate Information
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Sharing with Appropriate Agencies,
and Manage Operations Information —
Juvenile delinquency court staff should reg-
ularly generate aggregate data for monitor-
ing and managing court performance. In
addition, the judiciary and other appropri-
ate court staff should be able to use the
system to obtain case tracking and case
management data on individual cases as
well as manage other operation informa-
tion needs such as property and evidence.

Judges should ensure that their juvenile delin-
quency court information systems have the
capacity to collect, analyze, and report data that
measures the extent to which their key principles
are being followed and their goals and objectives
are achieved. Pre-programmed system reports
should provide aggregate information on the
timely processing of cases including the number
of, reasons for, and lengths of time for continu-
ances. Aggregate reports should report outcomes,
recidivism, and the administration of consistent
justice to youth with similar charges and charac-
teristics. The system should have query abilities to
produce ad boc reports. Judges, judicial officers,
probation officers, and other approved staff
should be able to access current and complete
information on the status and progress of any
individual youth. The system should be able to
link information on family groups and abuse and
neglect cases.

The juvenile delinquency court should design
information systems so that they maintain the pri-
vacy rights of individuals and so that within pri-
vacy parameters, information can be shared
between the juvenile delinquency court and other
appropriate governmental or service agencies.

16. The Juvenile Delinquency Court Judge
Is Responsible to Ensure that the
Judiciary, Court Staff, and all System
Participants Are Botb Individually
Trained and Trained Across Systems
and Roles — All participants in the juve-
nile delinquency court system should be
trained in child and adolescent develop-
ment principles, cultural differences,
mental bealth, substance abuse, and learn-
ing issues, and communily systems and
services. All participants in the juvenile
delinquency court system should be cross-
trained in the basics of local process, goals,
key principles, and individual roles.

Training should include opportunities to learn
about the ideas and promising practices of other
juvenile delinquency court systems as well as cur-
rent research on effective interventions. Training
should enhance the system participant’s ability to

build consensus, promote collaboration within
the system and within the community, and pro-
vide effective outcomes. Training should identify
system barriers and review process results and
goal achievements in order to identify outcomes,
and to design, implement, and determine the
impact of system improvements. The focus of all
training should not only be on knowledge trans-
fer, but also attaining demonstrable skills so that
system participants not only know what to do,
but how to do it.

D. ROLES AND RESPONSIBILITIES WITHIN
THE JUVENILE DELINQUENCY COURT OF
EXCELLENCE

The final section of this chapter identifies and
describes the different and critical roles within the
juvenile delinquency court. This section speaks to
the primary roles in the juvenile delinquency
court process, and is not intended to cover the
roles of all of the system stakeholders, such as
service providers and state youth authorities. The
roles and responsibilities follow the order that
generally occurs in the juvenile delinquency
system, beginning with law enforcement and
ending with probation. Different departments of
government, or of the juvenile delinquency court,
carry out these roles in different jurisdictions, and
they may be called by different titles; but each of
these roles should be fulfilled in order for a juve-
nile delinquency court to operate effectively. In
order to create a juvenile delinquency court of
excellence, the professionals involved in every
aspect of every role must be committed to timeli-
ness, i.e., to keeping the length of time between
the alleged youth incident and the next process
step as short as possible. They must also be com-
mitted to cultural understanding.

e Law Enforcement — Whether called police,
sheriff or another title, law enforcement
personnel play a key role in the juvenile
delinquency court. They protect children
and the community, identify problems and
resources, and, as the usual first point of
contact with delinquent youth, are in a
position to recognize early problem behav-
iors of youth. Law enforcement responsibil-
ities in the juvenile delinquency court
process include:

> In response to observation or a citizen
complaint, conducting a timely prelimi-
nary investigation to determine if a law
violation has occurred;

Identifying the juvenile offender;
Gathering evidence;

Documenting the offense in clear, specif-
ic terms;

Providing or referring the youth to diver-

Y vvyy
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sion services as quickly as possible when
appropriate;

> Arresting the youth, if appropriate, and
presenting the youth, reports and evi-
dence to the juvenile delinquency court
and prosecutor as quickly as possible;

> Testifying in juvenile delinquency court;
and

> Enforcing court orders.

¢ Juvenile Delinquency Court Intake and
Docketing — In most jurisdictions the affi-
davit (police report) is filed with the juve-
nile delinquency court and this begins court
involvement. At this point, the responsibili-
ties that must be carried out include:

> Working with the prosecutor to determine
immediately legal sufficiency, and
whether the case will be handled formal-
ly or informally, and processing the affi-
davit and petition; and
> If the charge will be handled formally,
setting the case for a hearing and notify-
ing parties as quickly as possible.
In some juvenile delinquency courts, proba-
tion officers handle intake; in some juvenile
delinquency courts, intake is a separate
department from probation; and in some
juvenile delinquency courts, intake is han-
dled by a combination of court staff and
prosecutor’s staff. Different models can
work equally well as long as there are con-
sistently followed, clear guidelines specify-
ing which cases will be handled formally;
and as long as well trained staff are making
the decision of which diversion resource to
use.

Prosecution® — The prosecutor should
screen every affidavit to determine whether
the allegations are legally sufficient. Once
the prosecutor determines the case is legal-
ly sufficient, the prosecutor should either
assess the case for diversion, or refer the
case back to juvenile delinquency court
intake to assess the case for diversion.
(Refer to Chapter III for more information.)

> The primary duty of the prosecutor is to
seek justice in light of the special interests
and needs of the juvenile as well as the
safety and welfare of the community;

> Juvenile prosecution is a priority requir-
ing experienced prosecutors.  Juvenile
prosecutors should be selected on the
basis of their skill and competence. They
should have a particular interest in youth,
have knowledge of juvenile law, and be
trained in the development, education,
substance abuse, and mental health of
youth. Juvenile delinquency court cases
should not be assigned to entry level
prosecutors;

> The prosecutor has a responsibility to

promptly and thoroughly investigate the
youth’s case in order to make informed
judgments on the proper course of action
in the case;

> The prosecutor should be knowledgeable
of all the disposition resources available
in the jurisdiction;

> The prosecutor should appear as an
attorney for the state in all hearings con-
cerning a juvenile accused of an act
where the prosecutor would appear if an
adult committed the same act. This
includes, but is not limited to, hearings
for detention, speedy trial, motions, dis-
missal, entry of pleas, trial, waiver, dispo-
sition, post-disposition review, probation
and parole violation hearings, and any
appeal from, or collateral attacks upon,
the decisions in each of these proceed-
ings;

> Before the trial and adjudication hearing,
the prosecutor should file all appropriate
pre-trial motions needed to protect the
interests of the state; and

> Because a breakdown in the exchange of
discovery materials can lead to adjudica-
tion by ambush and a disposition that
fails to consider important information,
the prosecutor should turn over all dis-
covery materials as defined by court rule,
or as properly requested by counsel for
youth as soon as possible. Where the
jurisdiction provides for reciprocal dis-
covery, the prosecutor should pursue all
such relevant materials.

e Detention Intake — if the youth is arrested

by law enforcement and brought to the
juvenile delinquency court with the affidavit
or warrant, the following decisions need to
be made:

> Whether to release the youth uncondi-
tionally;

> Whether to release the youth with condi-
tions;

> Whether to place the youth in non-secure
detention; or

> Whether to place the youth in secure
detention.

In many jurisdictions, these roles are the
responsibility of probation staff. In other
jurisdictions, intake departments or deten-
tion staff are responsible for these tasks. The
staff making these decisions must be spe-
cially qualified to use validated risk of reof-
fending screening tools, and trained to deal
with potentially difficult behavior.

Detention — Whether operated by the juve-
nile delinquency court or by another public
or private entity, secure and non-secure
detention facilities should be components of
all juvenile delinquency systems. The pur-
pose of detention is to provide a holding
place for youth who should not be released
to the community pending the hearing




process. Detainment should only be consid-
ered when a youth is believed to be a
danger to self or others, or at risk to reof-
fend or to abscond. Detention staff must be
well-trained in safety and crisis management
skills.  Secure and non-secure detention
environments should include all of the fol-
lowing:®

Safe, clean and healthy environment;

Separation of youth by gender, maturity

level, and seriousness of the offense;

Medical, substance abuse, mental health,

and trauma screening;

Medical, mental health, and substance

abuse emergency services;

Psychological evaluation and mental

health treatment;

An environment that is conducive to

learning and provides for the beginning

of the rehabilitative process;

> Access to mail, telephone, and visitation
by family, relatives, and counsel;

> Mandatory education; and

> Recreation programming.

Y v vy v vy

Victim Advocates — The responsibilities of
advocates for victims of crime usually fall
under the auspices of either, or both, the
prosecutor’s  office  and  probation.
Responsibilities to victims include:

> Explaining the juvenile delinquency court
process to the victim and keeping the
victim abreast of where the case is in the
juvenile delinquency court process;

> If the case goes to trial, preparing the
victim to testify, providing a safe waiting
area separate from the alleged offender,
and accompanying the victim throughout
the time at juvenile delinquency court;

> Encouraging the victim to file a victim’s
impact statement, including a request for
restitution, if appropriate, and assisting
with these items, if requested,

> Assisting the victim to access any victim
reparation funds that may be available
and appropriate;

> Assisting the victim to access any social
services or victims organizations as
needed and desired,;

> Informing the victim of the juvenile delin-
quency court’s response to the extent
appropriate; and

> Assisting the victim throughout the post-
disposition period to collect restitution
and to inform the victim of appropriate
changes in case status, such as offender
release back into the community.

Certified Interpreters — Whenever a youth
or parent understands little or no English, or
is hearing impaired, a certified court inter-
preter should be present to translate juvenile
delinquency court proceedings. A qualified
interpreter must have a high level of profi-
ciency in both English and the second lan-
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guage, as well as knowledge of juvenile
delinquency court processes. The court
interpreter must provide interpretation in a
manner faithful to all canons of the code of
professional responsibility, and in compli-
ance with all juvenile delinquency court
policies regarding court interpretation.

Counsel for Youth®* — In order to best rep-
resent the client and to provide for the
speedy administration of juvenile cases, it is
the responsibility of counsel for youth to
begin active representation of the client
before the detention or initial hearing (see
Chapter TIII, Section C (3), Ensuring
Qualified Counsel Is Available and Prepared
for the Detention or Initial Hearing) and
immediately following the counsel’s
appointment or retention. Counsel for youth
must be able to explain the juvenile delin-
quency court process in terms the youth can
understand. Whether performed by a public
defender or the private bar, counsel for
youth is responsible to:

> Be an advocate, zealously asserting the
client's position under the rules of the
adversary system;

> Be an experienced attorney in order to
provide effective legal assistance. The
representation of youth in juvenile delin-
quency court should not be an entry-level
position that eventually graduates attor-
neys to other areas of defense work.
Counsel for youth should have a particu-
lar interest in youth and family systems,
focus on juvenile law, and be trained in
the development, education, substance
abuse, and mental health of youth. They
should be selected on the basis of their
skill and competence;

> Promptly and thoroughly investigate the
client’s case in order to be an effective
advocate;

> Ensure the juvenile delinquency court has
been informed of the youth’s special
needs;

> Be knowledgeable of all the disposition
resources available in the jurisdiction;

> Appear as an attorney for the youth in all
hearings concerning a juvenile accused of
an act where the defense attorney would
appear if an adult committed the same
act. This includes, but is not limited to,
hearings for detention, speedy trial,
motions, dismissal, entry of pleas, trial,
waiver, disposition, post-disposition
reviews, probation or parole violation
hearings, and any appeal from or collat-
eral attacks upon the decisions in each of
these proceedings;

> Before the trial and adjudication hearing,
file all appropriate pre-trial motions in
order to protect the youth’s rights and
preserve the fairness of the trial and adju-
dication hearing. Such motions may
include efforts to obtain discovery materi-



als, to suppress physical evidence and
confessions, or to challenge the circum-
stances of a pretrial identification, etc; and
> Actively pursue discovery from the pros-
ecutor under informal procedures, court
rule, and motions practice as appropriate.
Effective representation of the client’s
interests is frustrated when counsel for
the youth is ignorant of information con-
tained in discovery materials. Where the
jurisdiction requires reciprocal discovery,
counsel for youth should provide such
materials as promptly as possible.

e In Loco Parentis — A supportive parent or
legal guardian should be present at every
juvenile delinquency court hearing for an
alleged or adjudicated delinquent youth.
Occasionally, however, an alleged delin-
quent youth’s parent or legal guardian may
be unable to provide appropriate parental
support and advice during the juvenile
delinquency court process, and no other rel-
ative or other adult with a positive relation-
ship with the youth is available. In such
circumstances, the court should appoint an
in loco parentis. Examples include:

> The parent or legal guardian is part of the
prosecution of the case;

> The juvenile delinquency court judge
believes the parent or legal guardian is so
antagonistic toward the youth as to be
unable to provide support and advice
(e.g., the parent immediately informs the
court that he or she wants nothing further
to do with the youth and does not care
what happens); or

> The parent or legal guardian did not
appear for the detention or initial hearing
without reasonable cause, even though
notice was properly served.

In loco parentis means in place of the
parent. Appointing an in loco parentis
ensures that the youth has access to substi-
tute parental support and advice between
the time of arrest and disposition. Examples
of the responsibilities of this role include
helping the youth maintain contact with
counsel, serving as a concerned adult, visit-
ing in detention, communicating to family
members as appropriate, and identifying
immediate and extended family who may be
willing to step forward and support the
youth through the remaining court process.
The relationship between an in loco paren-
tis and counsel for the youth is the same as
between a parent and counsel for the youth.
If the in loco parentis offers testimony to the
court, including opinion testimony, it is sub-
ject to cross examination. The person
appointed i7 loco parentis has no official role
outside of the juvenile delinquency case.
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The appointment of an in Jloco parentis
should be rare and is presumed to be
unnecessary. Juvenile delinquency court
intake, probation, or counsel for the youth
should make every effort to identify family
or adult family friends who can provide con-
tact and guidance to the youth if the parent
or custodian cannot. If a youth in the legal
custody of the child protection agency
needs the appointment of an in loco paren-
tis because the agency is part of the prose-
cution, the juvenile delinquency court judge
or judicial officer should determine if there
is another family member, a guardian ad
litem, or a court appointed special advocate
(CASA) already involved on the abuse and
neglect case who knows the youth. If so, the
juvenile delinquency court should deter-
mine if any of these persons would be
appropriate to serve as in loco parentis on
the delinquency case. The juvenile delin-
quency court can also recruit and train vol-
unteers to be on call for this role.

The determination of whether an in loco
parentis is needed, appointing an appropri-
ate person to fill this role, and determining
how long the individual should remain
appointed is the responsibility of the juve-
nile delinquency court judge. The appoint-
ment should never last beyond disposition,
because unless the youth has turned 18, the
juvenile delinquency court must ensure a
parent, relative, or legal guardian is in place
as part of the juvenile delinquency court’s
disposition. A juvenile delinquency court
judge or  judicial officer should be able to
quickly determine if an in loco parentis
should be considered because the parent or
legal guardian is part of the prosecution of
the petition, or is absent from the initial
hearing even though notified. If the  juve-
nile delinquency court judge cannot imme-
diately identify a relative or adult to serve
the parental role, the judge should appoint
an in loco parentis.

An in loco parentis will no longer be needed
if an appropriate parent, relative, interested
adult, or legal guardian becomes available
after the appointment, or if the parent, rela-
tive, or legal guardian is no longer part of
the prosecution’s case and is able to provide
support to the youth.

e Judge or Judicial Officer’’ — An elected or

appointed judge, or an attorney the judge
has appointed as a judicial officer, should
conduct every formal juvenile delinquency
court hearing. Different jurisdictions use the
terms magistrates, referees, commissioners,




hearing officers, masters, and associate
judges, instead of judicial officer. While in
the courtroom, the responsibilities of the
judge or judicial officer are to:

> Administer due process by following the
laws and rules of the state and the local
juvenile delinquency court;

> Ensure all parties who appear before the
juvenile delinquency court receive the
legal and constitutional rights to which
they are entitled;

> Determine the truth of facts and ensure
that the process is implicitly fair to all par-
ties;

> Ensure the juvenile delinquency court’s
orders are reasonable, necessary, and
supported by the evidence;

> Ensure juvenile delinquency court
ordered services are appropriate to the
needs of the youth, have been deter-
mined to be effective, and protect the
interests of the community;

> Monitor the provision of juvenile delin-
quency court ordered services until all
obligations have been fulfilled; and

> Act consistently in all instances pertaining
to public safety and welfare.

In addition to these judicial functions, the
role of the juvenile delinquency court judge
includes leadership, collaborative, and
advocacy components, as well as comment-
ing on, and if necessary, drafting legislation
that the judge believes is necessary to com-
plete the work of the juvenile delinquency
court.”? These responsibilities are detailed in
the Goals and Key Principles sections of this
chapter. Some administrative juvenile delin-
quency court judges have responsibility for
court administrative staff, probation, deten-
tion, and residential treatment centers.

Throughout the DELINQUENCY GUIDE-
LINES, whenever the text says “judge,” the
statement includes both an elected or
appointed judge and an attorney the judge
has appointed as a judicial officer.

Security — Whether performed by juvenile
delinquency court staff or law enforcement
staff, security should be sufficient so that all
participants and juvenile delinquency court
staff feel reasonably safe. Security screening
upon entering the court building is neces-
sary, as is courtroom security. Some juvenile
delinquency courts can ensure safety with
alarm buzzers in the courtroom to access
security assistance outside the courtroom.
Other juvenile delinquency courts need
security staff in every courtroom to ensure

safety.

Security staff is also responsible to ensure
that an emergency response plan is in place.
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This plan should provide guidance to staff
and interested stakeholders regarding
known hazards and emerging threats.
Security staff should train all juvenile delin-
quency court staff and regular participants
in the juvenile delinquency court system
regarding the plan.®

Juvenile Delinquency Courtroom Case
Management — Case Management staff
should be available in every juvenile delin-
quency courtroom. These staff may be
referred to as bailiffs, court clerks, or court
case managers. Their responsibilities are to:

> Call parties to the hearing and direct par-
ties to the appropriate department after a
juvenile delinquency court hearing (e.g.,
probation, fines and court costs collec-
tion, etc.);

> Ensure all required courtroom documents
are available on each case, including affi-
davits and petitions; and

> Assist the judge before, during and after
the hearing as required, including dis-
semination of the juvenile delinquency
court’s written findings and orders to par-
ties and key participants at the end of the
hearing.

Hearing Recording — This role may be per-
formed by a person who is a court reporter, or
may be performed by electronic equipment.*'

Mental Health, Substance Abuse, and
Education Evaluation Clinic — These eval-
uations services ideally are provided in a
special juvenile delinquency court evalua-
tion clinic that is in close proximity to the
juvenile delinquency court’s secure deten-
tion facility. Options for staffing the clinic
include psychiatrists, psychologists, and
social workers employed by, or under con-
tract with, the juvenile delinquency court; or
psychiatrists, psychologists, and social
workers who are employees of the mental
health, substance abuse, and education sys-
tems and assigned to this clinic. Juvenile
courts must have immediate access to these
evaluation services in sufficient quantity to
meet the following needs:

> Emergency needs of detained youth;

> Decisional capacity evaluations for com-
petency to stand trial;

> Forensic evaluations of youth on discre-
tionary motions to waive juvenile delin-
quency court jurisdiction and transfer to
criminal court; and

> Mental health, substance abuse, and edu-
cation evaluations of youth as part of the
pre-disposition investigation process in
order to recommend treatment services
needed by the youth.
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The professionals who provide these servic- ....a catalyst for developing safe communities
es should be well-trained in child assess- and bealthy youth and families....a role that can
ment, psychopathology, substance abuse, be fulfilled by:

learning delays and disabilities, and the

impact of trauma and victimization; they e Holding offenders accountable;

should be knowledgeable regarding the e Building and maintaining community-
special forensic questions raised in delin- based partnerships;

quency cases, and readily available to pro- o Implementing results-based and outcome-
vide timely services. driven services and practices;

e Advocating for and addressing the needs of
victims, offenders, families, and communi-
ties;

e Obtaining and sustaining  sufficient
resources; and

e Promoting growth and development of all
Juvenile probation professionals.

e Probation — In some juvenile delinquency
systems, the probation department handles
everything from case intake and diversion,
detention intake, courtroom case manage-
ment, pre-disposition investigations, and
multiple types of probation supervision. In
every juvenile delinquency court, probation
officers serve the role of disposition assess-
ment and probation supervision, the pri-
mary juvenile delinquency court disposition.
In addition to probation officer, they may be
referred to as community service officers,
community justice officers, or juvenile officers.

Probation is the key resource to facilitate
referral to treatment services to meet the
special needs of each youth. In some juris-
dictions, probation officers are employees of
the juvenile delinquency court and under
the authority of the presiding or administra-

Probation officers are often the heart of the tive judge. In other jurisdictions, probation
juvenile delinquency court operation, and is under the authority of another state or
must be well trained and extremely knowl- county department. If under different
edgeable about juvenile law, juvenile delin- authorities, it is most important that the two
quency court process, cultural issues, needs entities collaborate closely and that their
and risk screening, education systems and goals and principles are in alignment.

issues, substance abuse, mental health,
family violence and other trauma issues,
behavior management, liability issues, child
and adolescent development, family sys-
tems, the relationship between prior victim-
ization and offending behavior, how to
identify signs of prior victimization, and
many other areas. The Desktop Guide to
Good Juvenile Probation Practice describes
good probation practice as mission-driven,
performance-based, and outcome-focused.*
In this Desktop Guide, the role of juvenile
probation is described as:
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The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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Certain issues related to juvenile court
processes and procedures in delinquency cases
are of sufficient importance that all persons
involved in the system need a basic understand-
ing of these issues. Some of these issues have
already been defined and discussed in Chapter I
under Goals and Key Principles. Additional
important issues that are identified and summa-
rized in this chapter include jurisdiction and
authority, confidentiality of hearings, documents
and records, and disproportionate minority con-
tact. Recommendations are made for calendaring
and case management. Compacts and laws that
relate to the delinquency process are examined,
including the Interstate Compact for Juveniles
(IC]), the Interstate Compact for the Placement of
Children (ICPC), and title TV-E. Specific tools that
assist in the delinquency process are explored
including screening and assessment tools and dis-
pute resolution alternatives. The chapter ends
with discussion of specialty dockets, called spe-
cialty courts in some jurisdictions.

Each of these general issues has been exten-
sively covered in multiple publications. The pur-
pose of addressing them in this chapter is to:

e Emphasize their importance;

e Summarize the issue; and

e Identify additional references for more
information. These additional references can
be found in the footnotes throughout the
chapter.

A. JURISDICTION AND AUTHORITY

Every state has laws establishing a system of
juvenile delinquency courts, outlining their pur-
poses and procedures, and defining the limits of
their powers. In most states, however, this court
is not actually called the “juvenile delinquency
court.” The names of the courts with juvenile
delinquency jurisdiction vary by state and include
District Court, Superior Court, Circuit Court,
County Court, Family Court, Probate Court, and
others.? Regardless of what the court is called,
the following tenets should apply to all
courts that handle juvenile delinquency
cases:

e The juvenile delinquency court should
have original and exclusive jurisdiction
and authority to coordinate all matters
affecting children and families in delin-
quency cases.’

e The juvenile delinquency court should
have the stature of general trial courts.’

e The juvenile delinquency court should
have the power necessary to meet judi-
cial responsibilities and should have the
authority, by statute or rule, to order,

enforce, and review delivery of court
ordered services and treatment for chil-
dren and families.’

Although all juvenile delinquency courts have
jurisdiction over misdemeanors and felonies,
except where statute provides prosecutorial
waiver or requires that certain offenses be direct-
ly filed in criminal court, other boundaries of
jurisdiction vary from state-to-state. The five main
jurisdictional areas of variation in the juvenile jus-
tice system are age of criminal responsibility, how
jurisdictions handle status offenses, how jurisdic-
tions handle traffic offenses, the extent to which
the most serious offenses are transferable to crim-
inal court or excluded from juvenile jurisdiction,
and whether juvenile delinquency courts have
continuing jurisdiction over youth placed with the
state youth correctional authority while in cus-
tody and upon return to the community.

1. Age of Criminal Responsibility

Every state sets an upper age limit beyond
which the juvenile delinquency court loses juris-
diction over new offenses, and criminal court
jurisdiction commences. This upper age limit
varies from the 15" birthday to the 18" birthday.®
Most states have extended juvenile jurisdiction
over youth who have been adjudicated delin-
quent on offenses committed while under juve-
nile jurisdiction. The purpose of extended
jurisdiction, which is typically to age 21, is to
enable continued correctional commitment or
supervision beyond the upper age of jurisdiction.
Some states also set a lower age limit, below
which a child cannot be charged with a delin-
quency offense.”

The DELINQUENCY GUIDELINES recom-
mend that all juveniles who have not yet
turned 18 should be under the original juris-
diction of the juvenile delinquency court. The
U.S. Supreme Court stated in Roper v. Simmons
(2005): In recognition off the comparative imma-
turity and irresponsibility of juveniles, almost
every State probibits those under 18 years of age
Jrom voting, serving on juries, or marrying with-
out parental consent.®

2. Status Offenses

The second jurisdictional area of variation is
whether the juvenile delinquency court has juris-
diction over status offenses. A status offense is
behavior that is lawful for adults but unlawful for
children. Status offenses include truancy, running
away from home, curfew violations, being
beyond the control of parents, using tobacco, and
consumption of alcohol.

It is important to note that in this document,
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status offenses do not include cases where illegal
behaviors have been committed against youth,
i.e., abuse, neglect, and dependency. Youth in
need of services because of abuse or neglect
should be considered dependent youth, not delin-
quent youth. However, when a youth is involved
in either status or delinquency offenses, and is an
abused or neglected youth, both petitions should
be handled by the same juvenile court judge
as indicated in Key Principle 3: Juvenile
Delinquency Courts and Juvenile Abuse and
Neglect Courts Should Have Integrated One
Family-One Judge Case Assignments.

Most states retain some type of status offense
jurisdiction. However, most states have also
increased diversion options and have encouraged
diversion of these cases from the formal delin-
quency system. Generally, informal processing of
a case means that even though the youth has
admitted the offense, if the youth complies with
the informal intervention, either a formal com-
plaint is not filed, or if already filed, is dismissed.
Juvenile delinquency courts should have
processes for handling status offenses that
include the following guidelines:’

e The juvenile delinquency court should
not ignore truancy or family dysfunc-
tion. It is well recognized that stability
in the home and school attendance are
essential for our nation’s success.

e The formal juvenile delinquency court
must remain available for the most seri-
ous status offense cases, including tru-
ants who do not respond to informal
interventions.

e The juvenile delinquency court must
acknowledge that the most effective
solutions for the problems underlying
status offenses involve services to the
child and family within the community.
There is a role for the juvenile delin-
quency court in status offenses, but it is
limited and restrained.

Juvenile delinquency courts should process
status offenses in alignment with Key Principle
2: Juvenile Delinquency Court Judges Should
Ensure Their Systems Divert Cases to
Alternative Systems Whenever Possible and
Appropriate. Juvenile delinquency courts
should limit formal processing of petitions to
cases where it is apparent that law enforcement
diversion, prosecutor diversion, or juvenile delin-
quency court diversion to community services has
failed to protect, or will be ineffective in protect-
ing the community from significant risk of harm.
Juvenile delinquency courts should encourage
law enforcement and prosecutors to consider
diversion for every status offender, every first-

time, non-violent misdemeanant offender, and
other offenders as appropriate.

3. Traffic Offenses

All states hold youth accountable for traffic
offenses. However, there is not uniformity in how
juvenile traffic matters are handled. In some states
(e.g., Nevada, Illinois), the municipal court han-
dles all traffic matters, adult and juvenile. In other
states (e.g., California, Michigan, Ohio, Virginia)
juvenile traffic offenses are handled in the juve-
nile delinquency court.

For those juvenile delinquency courts that
have jurisdiction over traffic offenses, extensive
resources are required to manage this offense cat-
egory, and these offenses often are processed and
docketed separately from other delinquency
offenses. The number of traffic offenses can be as
high as 30% to 40% of all petitions filed in the
juvenile delinquency court.”

There is a primary difference between the way
juvenile traffic cases are handled in jurisdictions
with separate juvenile traffic courts and in juris-
dictions with one traffic court that includes both
adults and juveniles. In juvenile traffic courts, all
violations require a court appearance, as opposed
to being able to pay out a fine without attending
court. The philosophy behind this method of
intervention in the juvenile delinquency traffic
court is to make a strong impact on young driv-
ers who are just beginning to develop their pat-
terns of responsibility or irresponsibility behind
the wheel, and on the parents of these young
drivers, when they violate traffic laws. By requir-
ing the youth and parents to appear in juvenile
delinquency court, the court ensures that each
violation is taken seriously. When youth commit
serious traffic offenses, such as operating a vehi-
cle at high speeds, running stop signs or red
lights, or in other ways that put other persons at
significant risk, or, when youth show a pattern of
repeated traffic violations, a strong and immedi-
ate response that includes both sanction, such as
license suspension, and education is needed.

The DELINQUENCY GUIDELINES recom-
mends the following practices with regard to
juvenile traffic offenses:

e In jurisdictions where juvenile traffic
offenses are handled along with adult
traffic offenses in a combined traffic
court, serious driving offenses such as
driving under the influence of alcohol or
drugs, alcohol-related reckless opera-
tion, underage driving without a license,
reckless driving, and vehicular homicide
should be filed in the juvenile delinquen-
cy court as opposed to the traffic court.
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e In jurisdictions where juvenile traffic
offenses are handled along with adult
traffic offenses in a combined traffic
court, there should be a mechanism to
transfer a case to the juvenile delin-
quency court when significant services
are needed to change the youth’s behav-
ior, and these services are not available
through the combined traffic court.

e When juveniles are involved in alcohol-
related traffic offenses, they should
receive a significant response with a
strong education and counseling com-
ponent."

4. Juvenile Delinquency Court and Criminal
Court Jurisdiction of the Most Serious
Offenses

The fourth jurisdictional area that significantly
varies from state-to-state is the degree to which
the most serious offenses can be transferred to
criminal court through discretionary or mandato-
ry waiver, or are excluded from juvenile jurisdic-
tion with a requirement to directly file in criminal
court. State legislatures have significantly changed
their laws in this area since 1992."

The National Council of Juvenile and
Family Court Judges has established the fol-
lowing policy position:

The determination as to whetber a
Juvenile charged with a serious crime
should be bandled in juvenile delinquen-
cy court or transferred to criminal
court is best made by a juvenile judge in
a judicial bearing with the youth repre-
sented by qualified counsel. In this
bearing, the varied circumstances of
each case and the distinct characteris-
tics of each youth are closely examined
by a judge who bears from all parties.
The judge evaluates the important per-
sonal and community factors related to
the choice of jurisdiction and deter-
mines whether to retain the case in
Juvenile delinquency court or transfer
the case to the criminal court.

Accordingly, prosecutorial waiver, manda-
tory transfers, and automatic exclusions are
not recommended.” Such practices can place
juvenile delinquency judges in positions where
they are statutorily required to take actions that
they do not believe will be most effective in
changing the youth’s behavior, or in the best
interest of the community.

5. Youth Placed With the State Youth
Correctional Authority and Reentry to the

Community from Correctional Institutions

The last major delinquency jurisdictional area
that varies from state to state is whether the juve-
nile delinquency court has jurisdiction over youth
while under the custody of, and upon return to
the community from, the state youth correctional
authority. Reoffending rates and recommitment or
incarceration rates of youth released from state
correctional care are difficult to find, but those
that do exist raise questions about the effective-
ness of the system."

To address these issues, the OJJDP and NCJFCJ
became involved in a reentry initiative in 2002.
Reconnecting: the Role of the Juvenile Court in
Reentry indicates that only four states have
statutes that give juvenile delinquency courts sig-
nificant influence or authority over the handling
of state-committed youth from the beginning to
the end of the process.” Forty-one states are
widely varied in the extent of judicial involve-
ment in commitment, release and reentry; how-
ever, they give the juvenile delinquency court
some influence or authority over parts of the
process. In five states, juvenile delinquency
courts wield little, if any, influence at any of the
stages of state-committed youth.

Key Principle 13 states that Juvenile
Delinquency Court Judges Should Ensure
Effective Post-Disposition Review Is
Provided to Each Delinquent Youth as Long
as the Youtb Is Involved in Any Component of
the Juvenile Justice System. Effective oversight
ensures that youth and parents comply with juve-
nile delinquency court orders and that service
providers are following through with timely, nec-
essary services. Court orders should always be
reasonable, necessary, and supported by evidence.

Juvenile delinquency courts should use their
statutory oversight authority to the fullest extent
possible. The juvenile delinquency court has the
capacity to provide objective third-party monitor-
ing and recourse for parties to challenge deci-
sions. Active and meaningful post-disposition
review should occur until all court requirements
are completed, including the process of success-
ful reentry into the community if the youth has
been placed.

If the juvenile delinquency court does not
have oversight authority, the court should work
together with the governmental systems that do
have oversight authority to ensure that all delin-
quent youth are being held accountable and are
receiving needed services in a timely fashion. If
youth are frequently recidivating because they
have not received needed services, juvenile delin-
quency court judges should work collaboratively
to improve existing systems. When necessary,
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juvenile delinquency court judges should advo-
cate for changes in state law to provide judicial
oversight authority to the juvenile delinquency
court."

B. CONFIDENTIALITY OF HEARINGS, DOCU-
MENTS, AND RECORDS

Confidentiality, as it relates to juvenile delin-
quency courts, is another area of juvenile process
that has undergone significant change since the
1990s. Historically the juvenile delinquency court
closed its proceedings, documents, and records,
ostensibly to protect juveniles from the stigma of
public knowledge of their court involvement and
to reduce trauma to the youth. The historical
position is shifting to opening the process due to
the belief that public access and openness is pre-
ferred, unless there is a clear reason why a juve-
nile would be harmed by openness. This move
toward fewer confidentiality restrictions is reflect-
ed in other legislative mandates such as:

e Fingerprinting — Most states authorize or
require law enforcement agencies and
courts to fingerprint certain arrested juve-
niles. Requirements vary by offense — from
alleged misdemeanors to alleged felonies;
and also vary by age — the most common
threshold is 14, but is as young as 11 years
of age.”

e Photographs — Most states have laws permit-
ting or requiring photographs of alleged
delinquent juveniles be taken with their fin-
gerprints at the time of arrest.™

e DNA Samples - DNA samples are required to
be taken at the time of arrest in many states
for certain offenses.”

e Megan’s Law — This law has been enacted in
a significant number of states and requires
certain adjudicated juvenile sex offenders to
be publicly registered in their community.*

Many juvenile delinquency court professionals
believe that lack of public access to the juvenile
justice system has harmed the community and its
youth. If the only way a community is exposed to
the juvenile delinquency court process is through
extreme cases reported in the media, the com-
munity often makes erroneous assumptions about
how the system works, and whether the system
works. This has resulted in pressure for legislative
change based on incomplete and inaccurate
information. Openness of hearings, records, and
documents is more likely to provide a complete
and accurate picture of the system.

The confidentiality discussion generally falls
into four categories: 1) Who is permitted to attend
juvenile delinquency court hearings?; 2) What
information is made available to the juvenile

delinquency court and who has access to this
information?; 3) What information should be
shared between agencies and organizations
involved with the youth and court personnel
regarding a youth’s behavior and needs?; and, 4)
Who has access to youth specific juvenile delin-
quency court legal records?

1. Juvenile Delinquency Court Hearings* —
The DELINQUENCY GUIDELINES-recom-
mended practice regarding openness of juve-
nile delinquency hearings is that hearings
should be presumed to be open to the gener-
al public, unless sufficient evidence supports
a finding that an open hearing will harm the
juvenile and that the juvenile’s interests out-
weigh the public’s interest.

The primary reason for requiring closed juve-
nile delinquency court proceedings has been to
protect youth from the stigma of delinquency.
Juvenile delinquency court judges from many
courts that permit delinquency hearings to be
open to the general public have expressed that,
in the majority of cases, youth do not feel a
stigma attached to their delinquent activity. Most
youth openly share their situations with peers,
school, and community so that before even
appearing before the court, their alleged illegal
activity is well-known to those in the youth’s life.
In the minority of cases, where public informa-
tion might cause stigma, open courts have a
mechanism for closing some or all of the pro-
ceedings. Requests to close proceedings general-
ly receive a hearing on the merits, thus ensuring
protection of the youth when appropriate, and
also ensuring that the public has the opportunity
to oppose the request.

2. What Information Will Be Provided to the
Juvenile Delinquency Court and Who Has

Access to this Information? — This confidential-
ity category has two important questions: a) What
information should be provided to the juvenile
delinquency court by other agencies working
with a youth?; and b) What information should be
available to victims, the general public, or media
representatives who may attend open juvenile
delinquency court hearings?

During the pre-trial and adjudication process,
most information focuses on the facts of the
offense and most information is presented as tes-
timony in open court or as exhibits that become
a part of the legal record. If the juvenile delin-
quency court has open hearings, the public has
access to most of this information. During the
disposition process, however, more personal
information about the youth and family is pre-
sented to the juvenile delinquency court to assist
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the court in determining causal factors for prob-
lem behavior and what services and treatment
might be effective to help the youth change the
problem behavior.

Juvenile delinquency courts cannot be expect-
ed to make decisions without information and
cannot make good decisions if agencies withhold
information that is pertinent to the needs of the
youth. Juvenile delinquency courts cannot make
timely decisions and operate efficiently if proce-
dures to share information are cumbersome and
time- and resource-intensive.

There are many barriers to timely provision of
appropriate information. One of the most
common barriers is that, due to the complexity of
privacy standards and confidentiality laws, agen-
cies sometimes erroneously believe that these
laws prevent them from providing information to
the juvenile delinquency court, when in fact, the
laws provide mechanisms so that the information
can be provided to the court. Federal statutes that
fund education, social, health, drug abuse, alco-
hol abuse, and mental health services include
confidentiality provisions that can be extensive.
Examples include HIPAA (Health Insurance
Portability and Accountability Act of 1996), FERPA
(Family Educational Rights and Privacy Act,
passed in 1974 with nine amendments up to
2001) and 42 U.S.C./42 C.FR. Part 2 (consolidat-
ed alcohol and drug abuse confidentiality protec-
tions, 1992). All of these laws and regulations
significantly limit the information that can be
shared with others about a patient or student
without written consent. Further complicating the
matter, states have confidentiality statutes that
vary considerably and may be more restrictive
than the federal regulations. However, these laws
and regulations provide that this protected infor-
mation can be disclosed without the patient’s
consent if authorized by an appropriate court
order.

Juvenile delinquency courts may internally
create another barrier to the timely provision of
complete information. Some juvenile delinquency
courts do not have procedures to incorporate
knowledge from abuse and neglect cases into the
delinquency disposition process. Courts that use
the recommended practice of Key Principle 3:
Juvenile Delinquency Courts and Juvenile
Abuse and Neglect Courts Should Have
Integrated Omne Family-One Judge Case
Assignments do not have this issue. The Juvenile
Justice and Delinquency Prevention Act of 2002
requires states to establish policies and systems
that make child protection services and child wel-
fare records available to the juvenile delinquency
court. The reason for this requirement is to
ensure that the best interests of the child are con-
sidered when determining an appropriate action
on a delinquency offense, and when establishing

and implementing treatment plans for juvenile
offenders.

An effective way to ensure the timely provi-
sion of appropriate information to the juvenile
delinquency court is for juvenile delinquency
court judges to appoint a Confidentiality Board or
Rules Committee. The Board or Committee con-
sists of representatives from the court, prosecu-
tor’s office, public defender’s office, service
agencies, media, victim advocates, and family
advocates. The charge of the Board or Committee
is: 1) to develop recommended procedures that
implement state and federal laws and court rules;
2) to ensure that the court receives all information
necessary to determine appropriate dispositions
in a timely fashion; 3) to ensure that confidential
information is not released to the public, but that
the public has access to non-confidential infor-
mation; and 4) to ensure smooth linkages exist
regarding  appropriate  information-sharing
between system stakeholders. The Board or
Committee presents their recommendations to the
juvenile delinquency court’s administrative rule-
making authority for a final determination regard-
ing court policy.

Confidentiality Boards and Rules Committees
should be responsible for:

e Analyzing the law relating to the provision
of confidential information;

e Analyzing policies and practices to see if
they hinder the provision of confidential
information;

e Recommending policy for the court and
other entities involved;

e Generating Memoranda of Understanding
based on the presiding judge’s and other
entities’” designated policies that will identify
what is confidential and non-confidential,
and to design processes that will enable
both types of information to be shared
expeditiously with the juvenile delinquency
court and others;*? and

e Educating staff of all juvenile justice system
stakeholders regarding the policies so that
all stakeholders understand what informa-
tion they should share and how to share it
expeditiously.

Court rule should establish that counsel for
youth automatically has access to all case-specif-
ic information provided to the juvenile delin-
quency court.

Regarding what information should be avail-
able to victims, the general public or media rep-
resentatives who may attend open juvenile
delinquency court hearings, an effective practice
used by many juvenile delinquency courts with
open hearings is to require documents submitted
to the court to be divided into two sections: first,
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general investigation information about the adju-
dicated juvenile which is made available to the
public; and second, treatment history, child wel-
fare involvement, trauma history, mental health,
and other evaluative information about the youth
and family which is used to evaluate competency
or used to determine disposition, which is not
shared with the public. Other open courts allow
the general public to attend hearings, but do not
give them access to any written information. How
a juvenile delinquency court handles this issue
can have a great impact on how much informa-
tion agencies are willing to share with the court.

3. What Information Should Be Shared
Between Agencies and Organizations
Involved With the Youth and Juvenile
Delinquency Court Personnel Regarding a

e What are the requirements for consent
release?

e Who can give consent for information per-
taining to minors?

e Does the provision authorize other mecha-
nisms for information-sharing, such as inter-
agency agreements or Memoranda of
Understanding?

It is important to assess implementation poli-
cies and practices of each agency or organization
that interfaces with the juvenile delinquency court
to see if they hinder the ability to share informa-
tion with others. In many instances, policy and
practice, not laws, stop the sharing of informa-
tion.”

4. Juvenile Delinquency Court Legal Records

Youth’s Behavior and Needs?*

Confidentiality laws need not impede informa-
tion exchanges among those who make up the
system of care for a delinquent youth. The
DELINQUENCY GUIDELINES recommends
that information exchanges should be the
norm and not the exception. Unfortunately,
two of the most frequently cited barriers to deliv-
ering comprehensive and integrated services to
youth in the juvenile justice system are a lack of
information-sharing among agencies, and confi-
dentiality restrictions.

Determining what information should be
shared balances the individual’s right to privacy
and the need of providers in a youth’s system of
care to share information for the effective and
efficient provision of services. When youth-serv-
ing entities commit to developing a system of
information-sharing, they find appropriate ways
to share important information, as confidentiality
statutes and regulations contain exceptions to
their coverage or specify methods for disclosure.
Once the decision to share information has been
made, each involved organization needs to define
the following:*

e What information do you need and for what
purpose?

e What information is deemed confidential?

e What information is not considered confi-
dential?

e What exceptions are there to the confiden-
tiality restriction?

e What information sharing should be author-
ized? For what use? Under what conditions?

e What are the requirements for release of
information?

e Can information be shared with the consent
of the youth or parent?

e Can information be shared without the con-
sent of the youth or parent?

— Legal records in the juvenile delinquency court
include affidavits, petitions, motions, exhibits,
court findings, and court orders. The records of
criminal charges of adults are open to everyone,
and can even be accessed on the Internet. In
some states, juvenile records are also released
without qualifying restrictions.*

In addition to the public and media, juvenile
delinquency court legal records are frequently
requested by the criminal court for sentencing
decisions and by the military for screening pur-
poses. Every state gives the criminal prosecutor or
criminal court access to the juvenile delinquency
court records of criminal defendants at some
point in the judicial process.”

Juvenile delinquency court practice is not con-
sistent with regard to the sealing and expunge-
ment of juvenile delinquency court records.®
Sealing records removes them from review or
examination except by court order or by desig-
nated officials. Expungement allows for the era-
sure or destruction of juvenile records, under
certain circumstances, once a juvenile reaches the
age of majority, or as otherwise set by state
statute. The questions facing juvenile delinquen-
cy courts are: 1) Under what circumstances
should juvenile records be sealed or expunged?;
and, 2) If sealed, what are the circumstances
under which they should be accessible?

The DELINQUENCY GUIDELINES recom-
mends the following practices regarding
juvenile delinquency court records that have
not been expunged, including records that
have been sealed:

¢ Juvenile delinquency court legal records
should be provided to criminal courts
when requested for sentencing and to
designated agencies that are responsible
for making pre-sentence recommenda-
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tions to the court.”

e Juvenile delinquency court legal records
should be open to those who have a rec-
ognized legitimate reason for access,
such as the military and the police. The
court should consider the recommenda-
tions of its appointed confidentiality
board or rules committee to determine
general rules regarding the sealing of
records and access to legal records by
the media and others.

The issue of the expungement of records is
very complex, varies from jurisdiction to jurisdic-
tion, and usually involves a tiered approach,
depending upon the seriousness of the offense.
The DELINQUENCY GUIDELINES recom-
mends the following practices regarding the
expungement of juvenile delinquency court
records:

e The juvenile delinquency court should
automatically expunge the records of
adjudicated status offenses when the
youth reaches the age of majority if the
youth has complied with all orders of
the court and if no additional charges
have been filed within the prior year.

e At the age of 18, when juvenile delin-
quency court jurisdiction has ended,
and after one year has lapsed since all
juvenile delinquency court obligations
have been met and no additional offens-
es have occurred, all traffic and misde-
meanor records should be eligible for
an expungement request. The request
should be forwarded to the prosecutor’s
office for an opportunity to respond to
the request.

e If an expungement request is made
regarding a traffic or misdemeanor
offense, the juvenile delinquency court
should generally favor expungement,
with the court’s decision always based
on community safety. Exceptions to
favoring expungement might include
certain traffic offenses such as driving
under the influence of alcohol or drugs,
or vehicular homicide.

e At the age of 21, if no additional offens-
es have occurred since the youth left the
jurisdiction of the juvenile delinquency
court, and if all juvenile delinquency
court obligations have been met, all
felony records should be eligible for an
expungement request. The request
should be forwarded to the prosecutor’s
office for an opportunity to respond.

e If an expungement request is made
regarding a felony offense that did not

involve a weapon or significant physical
harm, the juvenile delinquency court
should generally favor expungement,
with the court’s decision always based
on community safety.

e If an expungement request is made
regarding a felony offense involving a
weapon or significant physical harm,
the court should generally not favor
expungement.

e When a juvenile delinquency court
grants expungement of a record, the
court should notify the police and pros-
ecutor and request that they also
destroy their records of the offense.

C. THE IMPORTANCE OF TIMELINESS IN THE
JUVENILE DELINQUENCY COURT

For many youth, adolescence can be a very
difficult period of physical, intellectual, emotion-
al, and social growth. For youth who do not have
a safe and nurturing social environment, substan-
tial developmental delays can result, particularly
in the area of cognitive development, trust devel-
opment, and feelings of security. Most adoles-
cents acquire the ability to think beyond the
present reality and deduce future conditions by
the age of 16. However, these abilities are espe-
cially dependent on environmental support.
Without the support of a safe and nurturing social
environment, these abilities may not be acquired
until the late teens or twenties.* Many youth who
become involved in the juvenile delinquency
court, both pre-adolescents and adolescents, have
not yet developed the ability to think beyond the
present and to connect present acts with future
consequences. Because their concept of the pas-
sage of time is not fully developed, the prolonged
uncertainty of not knowing what will happen can
be frightening and further damage the youth’s
cognitive development and levels of trust and
security.

Because of these developmental dynamics,
timeliness throughout the juvenile justice process
is critical for two reasons:

e One purpose of the juvenile justice process
is to teach offenders that illegal behavior has
consequences and that anyone who violates
the law will be held accountable. A youth
with delayed cognitive development who
must wait a significant period of time
between offense and consequence may not
be able to sufficiently connect the two
events. As a result, the intended lesson of
consequences and accountability is lost and
the consequences will not likely change
future behavior.

e If the juvenile justice process is not timely,
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many youth will experience prolonged
uncertainty. Prolonged uncertainty can
increase anxiety. Increased anxiety can neg-
atively impact trust and a sense of fairness.
If a youth does not perceive the juvenile jus-
tice system to be predictable and fair, then
the system’s goal of changing behavior is
less likely to be achieved.

In some juvenile delinquency courts, youth
wait for months between the time a summons to
appear is issued and the first court hearing. This
delay significantly reduces the effectiveness of the
juvenile delinquency court.

D. CASE DOCKETING AND CASE MANAGEMENT

Effective case management starts as soon as
the written allegation of a law violation is pre-
sented to the juvenile delinquency court. Effective
case management does not end until the final
juvenile delinquency court order has been com-
plied with and the case terminated. Examination
of the following issues and processes will assist a
juvenile delinquency court to determine whether
its existing docketing and case management sys-
tems are effective:

e The length of time between the filing of an
affidavit and each subsequent process step,
including diversion, initial hearing, adjudica-
tion, disposition, and post-disposition
review;

e The number of continuances granted, rea-
sons for granting continuances, and length
of continuances;

e The length of time between when parties are
told the hearing will begin and the actual
start of the court hearing;

e The availability and preparation of counsel
from the first hearing to the last; and,
whether unavailability of, or lack of prepa-
ration by counsel makes continuances nec-
essary;

e The length of time between the diversion
decision or disposition order and the date
services begin;

e Whether there are processes to ensure the
prompt identification of problems, and the
prompt return of cases to court if some
aspect of the court’s orders is not being ful-
filled in a timely fashion; and,

e Whether judges, intake, case management
staff, prosecutors, counsel for youth, and
probation officers have reasonable case-
loads that permit effective, timely responses.

Effective case docketing and case manage-
ment systems follow three important principles of
timeliness. The first two principles are: 1) all hear-

ings should be held as close to the alleged law
violation as possible; and, 2) if the youth is adju-
dicated on the offense, the juvenile delinquency
court’s response is swift, and needed services are
readily available. These principles are easily
measured with properly designed management
information systems. Juvenile delinquency
courts should set expected timeframes, as
described in Chapters III - XI of the DELIN-
QUENCY GUIDELINES, and regularly review
data on the length of time between filing of
the offense, the first hearing, and each sub-
sequent hearing; and, the length of time
between when court services, including pro-
bation, are ordered and when those services
actually begin.

The third principle of effective case docketing
and case management systems is to respect and
efficiently use the time of court staff, prosecutors,
counsel for youth, victims, witnesses, youth,
youth’s family, probation, and service providers.
There are four areas in which this commitment is
most evident:

e Whether processes are designed to eliminate
duplication, delay, and wasted resources;

e Whether juvenile delinquency court hearings
start at the scheduled time;

e Whether juvenile delinquency court dates
are credible with continuances kept to a
minimum; and

e Whether sufficient time is allocated to each
hearing so that it can be completed during
the allocated time, including trials that are
completed on consecutive days.

The design of juvenile delinquency court case
management processes is critical to ensure that
resources are used efficiently and that caseloads
and workloads are manageable. Examples of
practices that impede efficient use of resources
include:

e Overloading the system by failing to manage
the volume of formal cases; and not divert-
ing less serious cases from the formal
system. This results in an unnecessarily large
number of cases that must be handled in the
formal system.

e Not screening petitions for legal sufficiency.
This results in using unnecessary resources
to schedule and hold hearings.

e Using multiple petitions with single counts
instead of using multiple counts within a
single petition. This results in unnecessary
paper handling.

e Issuing multiple warrants (writs) or multiple
probation violations simultaneously. This
results in unnecessary paper handling.

e Failing to consolidate all pending charges
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when a hearing is set. This results in unnec-
essary hearings.

e Requiring probation staff to spend signifi-
cant amounts of time in juvenile delinquen-
cy court hearings in circumstances where
they can convey all necessary information in
writing and their presence is not really nec-
essary. This results in a reduction of time
available to deliver services to probationers.

e De novo systems where cases are tried
before a judicial officer who is not a judge
and aggrieved parties more than occasional-
ly request a complete new trial before a
judge. This process can result in multiple
cases being tried on two separate occasions
at great time and expense to the court, par-
ties, witnesses, and many others.

Resources are wasted and individuals feel dis-
respected when parties must routinely wait exten-
sive periods beyond their scheduled court time or
when cases are continued multiple times without
explanation or resolution. Cases should be dock-
eted for a certain time and waiting time past the
docketed time should be measured and moni-
tored. When the next juvenile delinquency court
hearing date is set at the end of each hearing,
with all parties present and with the needs of par-
ties taken into account, parties should be held to
the selected court date except for emergencies.
Data on continuances, including the reason for
the continuance and the days between continu-
ances, should be regularly monitored.

Some of the practices that juvenile delinquen-
cy courts have implemented in order to docket
and manage cases and resources effectively
include:

e Prosecutors screen every affidavit for legal
sufficiency. This eliminates citizens filing
improper or insufficient charges when
police have declined to file charges. Citizens
quickly learn that their charges will be
screened out by the prosecutor’s office for
lack of sufficiency, and they stop filing
charges when police have determined
charges to be inappropriate or unnecessary.
Juvenile delinquency courts can ensure citi-
zens are not inappropriately being denied
access to the juvenile delinquency court by
monitoring citizen complaints of denied
access to determine if policy adjustments
need to be made.

e Collaboration between the juvenile delin-
quency court, police, prosecutors, and com-
munity services provides a broad range of
informal programs available to successfully
divert all but the more serious charges.

e Juvenile delinquency courts working close-
ly with the police, prosecutor, and detention

administration so that police know the
offenses that will not be handled formally,
and the offenses that will not result in deten-
tion. This enables police to create their own
diversionary resources for charges that will
not be handled formally, and prevents
police from wasting time arresting youth
and bringing them to detention when the
youth will not be detained. As a result of
these practices, the number of formal filings
and the detention population significantly
decreases. This frees both time and mone-
tary resources for police, prosecutors, and
the juvenile delinquency court; and allows
dollars to be reallocated to fund diversion
services and alternatives to secure detention.
One petition with multiple counts is used as
opposed to multiple individual petitions for
related incidents. This significantly decreas-
es the amount of paperwork flowing
through the system and reduces instances of
multiple concurrent warrants. When one
petition with multiple counts is used, it is
important to track both petitions and counts
per petition in the management information
system.

As soon as the police complete an investi-
gation and decide to file an affidavit without
a request to detain the youth, the police offi-
cer assigns the initial juvenile delinquency
court date using a pre-determined system
provided and approved by the juvenile
delinquency court.’! The police officer gives
the parent and youth written notice of the
court date. This system reduces the amount
of time between when the charge is filed
and the first court date, and eliminates court
resources used for setting initial hearings
and handling service of the summons. This
system also reduces the amount of time
between the filing of the affidavit and the
initial hearing.

Two public defenders and two prosecutors
are assigned to each juvenile delinquency
courtroom. While one case is being heard,
final preparation and negotiations are occur-
ring on the next case. This practice elimi-
nates unnecessary continuances because
counsel is not available, enhances the flow
of cases, and allows for time-specific case
calendaring. This practice is possible for two
reasons: 1) Cases are assigned to judges and
hearing officers by geographic area, result-
ing in the same judge, prosecutor, and
public defender always handling the youth’s
case; and 2) There are a comparatively low
number of cases requiring formal juvenile
delinquency court resources because the
front door is managed so that only the more
serious cases are handled formally. Overall,
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fewer judicial officers, prosecutors, and
public defenders are required.

e In systems with de novo hearings, imple-
menting a pretrial conference system
requires parties to come together for a set-
tlement conference. If a case results in a set-
tlement agreement, the parties present the
proposed settlement to the juvenile delin-
quency judicial officer on the same day as
the settlement conference. If the parties
cannot reach an agreed settlement, the peti-
tion is scheduled for a trial before a juvenile
delinquency court judge for a date and time-
specific hearing with an appropriate number
of hours allotted on consecutive days, if
required. This system eliminates the possi-
bility of a juvenile delinquency court trial
before a judicial officer and a repeat of the
trial before the judge.

e Courtrooms have direct access to the juve-
nile delinquency court’s management infor-
mation systems, which can select the next
juvenile delinquency court hearing date
given certain parameters. The system gener-
ates waiver forms and the written juvenile
delinquency court findings and orders for
immediate distribution to parties. The
written findings and orders serve as notifi-
cation of the next hearing date and time,
preventing the need for additional hearing
notification.

e Probation officers have assigned days in
juvenile delinquency court (.e., scheduled
one day a week) so that they can spend
more time in the field and plan their time
more efficiently.

e Management information systems, directly
accessible by the juvenile delinquency court
judge, convey probation reports and recom-
mendations to the judge. This system releas-
es the probation officer from needing to be
in the courtroom unless there is a specific
reason requiring the probation officer’s
presence (e.g., the recommendation is
placement or parties or key participants dis-
agree with the probation recommendation).

e When a youth is adjudicated, and the judge
believes that the disposition will not be
removal of the youth from the home,
instead of referring the case to probation for
investigation and continuing the case for
disposition, the juvenile delinquency court
judge refers the case to the probation
department without setting a separate dis-
position hearing. The probation department
has a structured process using validated
screening tools and structured guidelines
that determine the probation response. The
probation plan is forwarded to the judge
and all parties for review and the judge’s

determination as to whether post-disposi-
tion review is needed. Because judges and
judicial officers helped design the system
and are confident that the system will result
in good decisions, they do not feel it neces-
sary to have another hearing to approve
probation’s recommendation. In a jurisdic-
tion with a population of a half million, this
practice has eliminated the need for 900
additional juvenile delinquency court hear-
ings per year.

Finally, juvenile delinquency courts cannot
have effective docketing and case management
systems if they do not have sufficient judicial
resources to manage the juvenile delinquency
court’s caseload. Extensive work has occurred in
the juvenile neglect and abuse court to determine
how to measure performance and how to meas-
ure the amount of judicial resources that a court
needs to handle its cases within recommended
time lines. Similar work has also occurred in the
juvenile delinquency court. By identifying the
number and type of cases that come before the
juvenile delinquency court annually, determining
the number of types of hearings needed (e.g.,
detention hearings, initial hearings, trials, etc.),
identifying average lengths of time required for
and between hearings, and applying other sys-
temic factors, the amount of docket time needed
by a juvenile delinquency court to manage its
caseload can be determined.”

E. USING SCREENING AND ASSESSMENT
TOOLS TO HELP MAKE KEY DECISIONS

Whenever possible, validated screening and
assessment tools (also referred to as structured
decision-making, or SDM) should guide non-judi-
cial juvenile delinquency system decisions that
are not directed by statute. Probation should also
use screening and assessment tools to prepare
disposition recommendations for the juvenile
delinquency court judge.

In the context of screening and assessment
tools, validity refers to the extent an instrument
actually measures what it claims to measure.
Establishing validity is an ongoing and complex
process that requires the involvement of a trained
researcher familiar with test theory, psychomet-
rics, scale development, and validation methodol-
ogy. In selecting screening tools, it is important to
determine if the tool has undergone rigorous
development and review. Many instruments
found on the web are problematic and will not
provide the desired results.

Trained individuals who are not clinicians
should administer validated screening tools to
every youth entering specific phases of the juve-
nile justice system. The screening tools should
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take a short period of time to administer, gener-
ally not more than 20 minutes. They are designed
to identify whether a more in-depth assessment is
needed. When a screening tool calls for more in-
depth information, a clinical assessment conduct-
ed by a qualified mental health, substance abuse,
or education professional, or an assessment using
a validated assessment tool is indicated.

The incidence of mental health problems, sub-
stance abuse issues, and exposure to trauma
resulting in traumatic stress reactions are signifi-
cantly higher in the juvenile offending population
than the population at large. A 2002 federally
funded study of youth in Cook County juvenile
detention (Chicago, Illinois) is, according to the
National Institute of Mental Health, the largest
and most methodologically sophisticated of its
kind. This study found that nearly two-thirds of
boys and nearly three-quarters of girls detained in
the Chicago juvenile facility had at least one psy-
chiatric disorder. This compares to a 15% inci-
dence rate of psychiatric illnesses in the general
youth population.® This high incidence is compa-
rable to other teens at highest risk, such as mal-
treated and runaway youth. The study also found
that two-thirds of the teens tested positive for
drugs with many youth having both a mental ill-
ness and substance abuse problem.

A substantial body of research also shows that
the prevalence of childhood abuse, neglect, and
other trauma among delinquent populations is
substantially greater than in the general popula-
tion; and, that delinquent youth with a history of
abuse or neglect are at higher risk of continuing
their delinquent behavior than delinquents with-
out such a history.*

If juvenile delinquency courts hope to break
the cycle of recidivism, youth with mental health
and substance abuse issues and youth with histo-
ries of abuse, neglect, and other trauma require
early identification and targeted intervention.
Screening for these important factors should
occur at the earliest point in the juvenile delin-
quency court process so that the juvenile delin-
quency court’s ability to change the delinquent
behavior of youth, by addressing causal factors,
can be maximized.” It is important to note that
information a youth reveals during the screening
process should not be used against her or him at
trial. Otherwise, the youth will not likely disclose
important information related to immediate
needs.

Since different decision points involve differ-
ent issues, validated screening tools should be
specifically designed to identify the issues that
will help the juvenile delinquency court make the
best point in time decision. Each screening tool
should gather only those facts required to make
the decision at hand. Decision-making tools
should be designed to accomplish the following:*

e Introduce greater consistency and equity to
the decision-making process;

e Focus limited system resources on the high-
est risk and highest need offenders, while
reducing the unnecessary use of secure
detention, residential treatment, and correc-
tional placements;

e Ensure that decisions are based both on
concerns for community safety and con-
cerns about the youth’s needs and necessary
treatment interventions;

e Provide a mechanism to facilitate linking
youth with the types of programs that are
most appropriate to their offense, level of
risk to reoffend, needs, and strengths; and

e Provide for administrative overrides, both
mandatory and discretionary. Mandatory
overrides reflect policy positions. For exam-
ple, a juvenile delinquency court may
decide that any youth using a firearm will be
placed in secure detention. Discretionary
overrides, which generally require supervi-
sory approval, allow for unique or mitigat-
ing circumstances that may not be captured
by the validated screening tool.

It is important to carefully monitor discre-
tionary administrative overrides. If frequently
used, they will undermine the value of using
these tools by reintroducing subjectivity and
inconsistency. Supervisors should either approve
overrides, or monitor all instances of overrides on
a regular basis to ensure their appropriateness.

When decision-making tools are used to deter-
mine services such as informal interventions and
dispositional service plans, the tools must be able
to identify youth and family strengths and assets.
“When key assets to success have been validated,
probation can use the validated tool to determine
which key assets the youth possesses and which
need to be developed. This results in the design
of a more effective intervention plan. The same
tool for youth assets can be completed at the time
of case closure as a post-test to determine
whether the youth has increased his or her
responsible living skills which will provide the
information needed to determine whether proba-
tion is achieving this part of the juvenile delin-
quency court’s goal.®

The decision points in a juvenile delinquency
system where structured decision-making should
be used include:®

1. Prosecutor or Juvenile Delinquency Court
Decisions Regarding Whether a Case Should
Be Handled Formally or Diverted and
Handled Informally — When the prosecutor
finds an affidavit legally sufficient, the prosecutor
or juvenile delinquency court intake must make
the decision of whether the youth will be divert-
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ed or handled formally. This decision should be
based on a validated intake screening process
that includes risk to reoffend, needs, and
strengths. If the risk to reoffend section of the
screen indicates an informal approach is appro-
priate, the needs and strengths sections guide the
decision of which informal intervention is most
appropriate. If the screen identifies a youth as
having a potential mental health or substance
abuse problem that might require treatment, the
youth should be referred for more in-depth clini-
cal assessment.

2. Initial Detention Admission Decisions —
When the intake process determines formal
action is needed, and when the youth is arrested,
an important decision point occurs. The decision
is whether to release the youth with or without
restrictions pending hearing on the charge or
detain the youth in secure or non-secure deten-
tion pending the initial hearing. This decision
should be guided by the use of a validated risk to
reoffend screen that includes screening for
danger to self and others issues, and guides iden-
tification of the need to refer the youth for acute
psychiatric evaluation or substance abuse detoxi-
fication evaluation. In some instances, it is more
appropriate and safe for a youth at high risk to
reoffend to be held in a psychiatric facility or
detoxification facility, as opposed to secure
detention.

Many such tools are in use and they generally
use a fairly standard group of weighted factors
that have been validated as predictors of reof-
fending. These tools produce a score that deter-
mines which option - release pending hearing
with or without restrictions, or secure or non-
secure detention - will be selected. Most deten-
tion screening tools for risk of reoffending
provide for administrative overrides, both manda-
tory and discretionary. A model risk of reoffend-
ing assessment instrument is available through
the NCJFCJ’s Juvenile Sanctions Center.

3. Detention Behavior Management Decisions
— If the detention intake department decides to
admit the youth to secure or non-secure deten-
tion, additional screening should occur. If not
already completed at case intake, mental health
screens that identify past trauma history, risk of
suicide, and other serious mental health risk fac-
tors, and substance abuse screens should be
administered at this point to every youth. These
screens can also be designed to identify levels of
aggression and maturity, factors that should guide
decisions on detention unit placement; and can
provide important information to detention staff
that can assist in selecting the most effective
methods of behavior management for the partic-
ular youth. Physical health assessments should

occur at the earliest possible time. If the juvenile
delinquency court judge determines that the
youth will remain in secure or non-secure deten-
tion beyond the detention hearing, educational
assessments should be administered.

4. Disposition Recommendations of Court
Ordered Services and Levels of Probation
Supervision — An assessment process that is
multi-faceted and more comprehensive than the
previous screening processes should guide dispo-
sition recommendations and determination of
levels of probation supervision. This assessment
process should provide direction in addressing
the following questions:

e What level of intervention is required in
order to protect community safety while the
youth is engaged in behavior change? If
probation supervision is appropriate, what
level of supervision should be used?

e What are the youth’s special treatment needs
(i.e., mental health, substance abuse, educa-
tion), that must be addressed in order for
the behavior to change?

e What are the youth’s strengths that can assist
in making the necessary behavior change?

e What family and community strengths are
likely to assist the youth in implementing
necessary behavior change?

e What family and community issues are likely
to impede the youth in implementing nec-
essary behavior change?

e What victim issues should be taken into con-
sideration?

Disposition assessment tools should produce a
grid that matches risks, needs, and strengths with
disposition resource alternatives. A sample dispo-
sition matrix for adjudicated delinquent youth is
available from the Juvenile Sanctions Center’s
Graduated Sanctions for Juvenile Offenders: A
Program Model and Planning Guide, (p. 87,
NCJFCJ, 2003).

Using validated screening tools enhances
objectivity and decreases individual subjectivity,
which can be unintentionally influenced by indi-
vidual bias. Consequently, structured decision
making results in more equitable treatment of
minority youth, a topic discussed in the next sec-
tion. For all youth, structured decision making
creates a more just and consistent response and
can also assist juvenile delinquency court systems
in managing resource allocation.

Well-designed, validated screening and assess-
ment tools can greatly improve the predictive
accuracy of decisions resulting in a system that is
more rational, efficient, just, and better man-
aged." Validated screening and assessment tools
designed locally should not be used in a different
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location without re-validating their effectiveness
for the new population. All locally created screen-
ing and assessment tools should be periodically
re-validated.

F. DISPROPORTIONATE MINORITY CONTACT

Disproportionate minority contact in the juve-
nile delinquency system refers to situations where
a larger proportion of a particular group is found
at various stages of the system than is represent-
ed in the general population. Depending on the
population characteristics of juvenile delinquency
system jurisdictions, disproportionate minority
contact may be found involving African
Americans, Native Americans, Hispanics and
other ethnicities, as well as minority religions.
Minority youth tend to be over-represented at
multiple stages of the juvenile justice process and
the degree of disproportionate contact tends to
increase as a minority youth penetrates further
into the system.*

Although disproportionate contact of minori-
ties is well documented in all parts of the juvenile
justice system, determining the causes is more dif-
ficult. The National Council of Juvenile and
Family Court Judges concluded in their 1990 pub-
lication, Minority Youth in the Juvenile Justice
System: A Judicial Response:

There is no simple answer to this question
and any answer suggested should include
varying authority of the juvenile delinquen-
cy courts; the varying application of statutes
and guidelines; funding for juvenile justice;
the socio-political factors within local set-
tings; the dynamic of minority communities
and families; the legal and nonlegal charac-
teristics of minority youth referred to the
system; and the possibility of systemic
racism.

In 1993, when modifications to the Juvenile
Justice and Delinquency Prevention Act added
reporting requirements regarding disproportion-
ate minority confinement, juvenile delinquency
courts questioned whether a problem existed.”
Studies conducted by juvenile delinquency courts
would often result in findings that minority youth
who were brought to the juvenile justice system
by local law enforcement and detained had more
serious offense histories and presenting offenses
than their non-minority peers. These results rein-
forced the belief that there were justifiable rea-
sons that minority youth were disproportionately
detained and that the problem was beyond the
control of juvenile delinquency courts.” Other
studies, however, indicated that:

e Disproportionate minority contact was not a

function of offending patterns among
minority youth. TIowa, Maryland, and
Pennsylvania found that after controlling for
offense, history, characteristics of the
offense, social history, gender, rate and age,
formal intake outcomes (case filing, deten-
tion) were more common for African
American male youth than for whites.®

e Two-thirds of existing studies found that
ethnic status influenced decision making
within the juvenile justice system.®

As a result of these and other studies, many
juvenile delinquency courts looked harder at the
data to determine if there were causal factors that
were under the juvenile delinquency court’s con-
trol.” The Juvenile Detention Alternatives
Initiative (JDAD funded by the Annie E. Casey
Foundation, promoted local system strategies to
reduce minority overrepresentation.” This impor-
tant initiative has helped juvenile delinquency
courts examine policies, procedures, practices,
and programs; and to identify and address many
elements of disproportionate minority contact
over which the court does have control.
Examples include:

e Juvenile delinquency court systems with
multiple points of subjective rather than
objective decision-making produced dispar-
ities;

e Cultural insensitivity throughout the system,
resulting in a lack of positive engagement of
families and youth in helping to solve the
problem, with lack of understanding pro-
ducing unnecessary resistance and hostility;

e Unnecessary delays in the juvenile delin-
quency court process contributing to longer
lengths of stay in detention, so that the
number of days of disproportionate confine-
ment was exacerbated even further;

e A lack of services, or barriers to accessing
services, combined with a probability that if
services had been available, minority youth
might not have engaged in law breaking
behavior; and

e Barriers to services for minority youth once
they entered the juvenile justice system.
Several studies found that:

> Juveniles of color are generally under-
served by the mental health system. This
causes many children of color not to
receive services or to have been poorly
served by the mental health system prior
to their entry into the juvenile justice
system.*

> African American adolescents with mental
health problems, particularly males, are
more likely to be referred to juvenile
delinquency court rather than the treat-
ment system.”
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> Historically, Mexican Americans and other
immigrant groups have shown low rates
of use of mental health services, in part
due to language difficulties and lack of
neighborhood-based services, increasing
the likelihood that treatable, yet untreated
mental illness caused behavior that result-
ed in contact with the juvenile delin-
quency court.”

Although it remains true that societal issues
may subject minority youth to risk factors for
delinquency, ongoing work in many juvenile
delinquency court jurisdictions shows that the
practices of individual justice agencies can exac-
erbate or alleviate the disparity at each decision
point.”* Examples of practices that juvenile delin-
quency courts can adopt to alleviate these dispar-
ities include:

e Collecting, analyzing, and monitoring data
from all decision points to ensure that
minority youth are not being disparately
treated;

e Creating multidisciplinary task forces that
include minority representatives to monitor
disproportionate minority contact, and
involving minority representatives in devel-
oping and implementing alternatives to
detention and institutional confinement;*

e Collaborating to ensure that all juvenile jus-
tice practitioners, including judges, police
officers, prosecutors, counsel for youth,
intake officers, probation officers, detention
care workers, and correctional workers are
culturally competent;*

e Ensuring that minority practitioners are rep-
resented in direct service delivery and in
critical decision-making ranks of the juvenile
justice process;”

e Providing increased access to culturally
knowledgeable and community-based early
intervention services and diverting youth in
the juvenile justice system to these treatment
systems whenever possible;*

e Focusing on the strengths and protective
factors available to culturally diverse youth,
their families, and extended families; and
providing for techniques such as family con-
ferencing that maximize engagement of
ethnic families and build on their strengths;”

e Using validated, objective, and culturally
unbiased screening and assessment instru-
ments at all decision points; and

e Contracting with parents representing a
community’s cultural and ethnic groups to
serve as advocates and liaisons — as “parent
partners” — to families going through the
system.*

Juvenile justice systems involved in the

Juvenile Detention Alternatives Initiative (JDAID
have shown that these system changes reduced
the degree of disproportionate minority contact in
their systems.”

G. DISPUTE RESOLUTION ALTERNATIVES®

Alternative methods of resolving disputes
allow parties to settle a potential or existing legal
matter outside of a formal juvenile delinquency
court proceeding. This technique is used broadly
in disputes between adults (e.g., divorce, con-
sumer disputes, civil actions) and is referred to as
alternative dispute resolution or ADR. ADR is
generally thought of as two or more equal indi-
viduals coming to the table and coming to an
agreement using mediation.

Although the technique is successfully used in
the juvenile delinquency court, it is important to
point out that its use is not generally between two
equal parties, but between a juvenile who has
violated the law and the victim of that violation.
Consequently, instead of using the traditional
term of ADR, the DELINQUENCY GUIDELINES
uses the term dispute resolution alternatives, or
DRA, to emphasize the difference. Dispute reso-
lution alternatives can be used in the juvenile
delinquency system both as an informal diversion
and a formal intervention. When a dispute reso-
lution alternative is used in a formal delinquency
court case, the proposed resolution is presented
to the juvenile delinquency court judge for
approval.

In many juvenile delinquency courts, dispute
resolution alternatives have met with enormous
support, success, and growth. Dispute resolution
alternatives can be successfully used in the juve-
nile delinquency court particularly when the per-
petrator and the victim have an ongoing
relationship or the circumstances of the offense
have contributing factors from both the offender
and victim. It is important to note that in most cir-
cumstances these techniques are used to deter-
mine the response to the offending behavior as
opposed to whether or not the youth broke the
law.

Examples of dispute resolution alternatives
that have been successfully used in juvenile delin-
quency courts include:

e Victim-Offender Conferencing - This
intervention occurs after a voluntary admis-
sion of guilt by the offender and uses
trained facilitators to guide dialogue
between the victim and offender. The
process is victim-focused. The purposes of
the dialogue are to teach responsibility to
the offender and to provide the offender
with an opportunity to repair harm in a
manner that is acceptable to both parties. If
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the case is being handled formally, the juve-
nile delinquency court judge must approve
the plan. Tt is important to know whether
the victim or offender is a trauma victim
before using this intervention as there is risk
that re-traumatization may occur.

e Family Group Conferencing/Family
Conflict Resolution - Immediate and
extended family members and close friends
meet to design solutions that they agree to
implement to resolve a problem. Although
these methods are most often used in con-
junction with abuse, neglect, or dependency
proceedings, they are also useful in delin-
quency proceedings when there are prob-
lems within the family structure, including
developing safety plans for detention
release in domestic violence situations and
identifying family supports for a youth when
the parents are not able to provide adequate
support or supervision.®

¢ Accountability Boards — Trained commu-
nity members sit as a panel to provide a
mechanism for informal diversion and
immediate sanctioning, usually to first or
second time status or misdemeanant offend-
ers who have admitted their offense.

e Negotiation, also referred to as
Mediation — A neutral facilitator assists par-
ties to come to an agreement on a response
that is acceptable to all to an admitted
offense. The facilitator assists parties to
identify issues that need to be addressed,
and empowers them to negotiate workable
solutions. Examples of situations where
negotiation might be appropriate include:

> Youth offenses within the family struc-
ture;

> Offenses within a school or residential
setting;

> Dealing with ongoing neighborhood and
community disputes that have resulted in
an offense; and

> Developing crime prevention plans.

Using dispute resolution alternatives in the

juvenile delinquency system has several advan-
tages. Advantages for the parties include:

e An agreed solution is more likely to be sup-
ported and followed;

e Settlements can be reached more quickly
than if the case goes to juvenile delinquen-
cy court for resolution;

e It is less expensive as attorneys may not
need to be involved and juvenile delin-
quency court costs are often reduced;

e It generally takes fewer hours to complete
the process than attending multiple juvenile
delinquency court hearings; and

e Participating in the process teaches youth
and families a method for resolving prob-
lems in the future.

Advantages for the juvenile delinquency court
include:

e Reduced docket time required for judges,
enabling the juvenile delinquency court to
have more time to hear cases; and

e Conservation of scarce juvenile delinquency
court resources, such as counsel for youth
and prosecutors, for those cases that need
them most.

Dispute resolution alternatives can be used
both to divert the filing of a formal petition as
well as to design solutions that can be proposed
to the juvenile delinquency court judge for formal
cases involving family conflict. Following are
examples of how dispute resolution alternatives
have been used in several juvenile delinquency
courts:

e In Cook County (Chicago, Illinois), the pros-
ecutor’s office, which screens all affidavits
for legal sufficiency and diverts all appropri-
ate cases from the formal system, uses
victim-offender conferencing as a diversion
option. The prosecutor also uses mediation
to divert formal action on youth who are
acting out in group home placements.®

e In Marion County (Indianapolis, Indiana),
the use of dispute resolution alternatives
started within the formal juvenile delinquen-
¢y court system, but then transitioned total-
ly to the school, community, and police in
order to prevent cases from entering the
juvenile delinquency court system as filed
affidavits.®

e The State of Oregon has 26 community dis-
pute resolution centers in 20 counties. The
centers are used as part of a graduated
response effort at the front end of the juve-
nile delinquency system to divert cases.
Early data shows a substantial reduction in
recidivism one year after completion of the
program.®

e The Lucas County Juvenile Court (Toledo,
Ohio) uses dispute resolution alternatives in
four ways:®

(1) Mediation has been used since 1991 to
meet the demand of status offense cases
brought to the juvenile delinquency court.
The settlement rate — defined as coming to
an agreed response plan — has consistently
exceeded 90% and has reduced the percent-
age of adjudicated status offenders from
26% to 5%. The percentage of status offend-
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ers placed on probation fell from 19% to less
than 1%.

(2) Mediation is used in truancy prevention
to improve communication between teach-
ers and parents of children who are exces-
sively absent from school. Project evaluation
confirms that a more positive relationship is
developed and maintained between the
family and the school, resulting in better
school attendance.

(3) Mediation is used in delinquency cases
to develop response plans after the youth
has admitted the behavior. The percentage
of delinquency cases referred to mediation
has increased from 15% to 33%. The settle-
ment rate has consistently exceeded 90%.
(4) Family conflict resolution is used to
create a release plan for youth being held in
secure detention on domestic violence
charges. The family is empowered to identi-
fy and select, with the approval of the juve-
nile delinquency court judge, the conditions
of the child’s release from detention and to
create plans that will prevent future acts of
violence.

e Connecticut has established a statewide
juvenile mediation program for minor delin-
quency cases. Probation officers, trained to
maintain a neutral facilitator role, serve as
mediators to assist parents and children in
resolving the intrafamily conflicts underlying
the problematic behavior. Communications
during the process are confidential with
only the terms of the agreement presented
to the juvenile delinquency court judge. An
evaluation of the first year of the program
found that 85% of the minor delinquency
cases brought to this program were resolved
through mediation.®

Dispute resolution alternatives are valuable
tools that juvenile delinquency courts can use in
implementing Key Principle 6: Juvenile
Delinquency Court Judges Should Ensure
Their Systems Divert Cases to Alternative
Systems Whenever Possible and
Appropriate. When the juvenile delinquency
court and community work together to create
community resources for dispute resolution, juve-
nile delinquency courts can conserve their scarce
resources to use on the more serious cases. In
addition to the community resources already
described above, other resources that can be used
for conducting dispute resolution alternative pro-
grams include community volunteers (such as the
Better Business Bureau arbitration and mediation
models) and students at local colleges of law.

H. INTERSTATE COMPACT FOR JUVENILES
(ICJ)) AND INTERSTATE COMPACT FOR THE
PLACEMENT OF CHILDREN (ICPC)

There are two interstate compacts that man-
date interstate procedures in the juvenile delin-
quency court — the Interstate Compact for
Juveniles (IC]), and the Interstate Compact for the
Placement of Children (ICPC). Compacts are
agreements between two or more states that bind
them to the compact’s provisions. Compacts are
subject to substantive principles of contract law
and compacting states are bound to observe the
terms of their agreements, even if those terms are
inconsistent with other state laws. Compacts may
not be unilaterally renounced by a member state,
except as provided by the compacts themselves.
Congress and the courts can compel compliance
with the terms of interstate compacts, which is
why compacts are considered the most effective
means of ensuring interstate cooperation.

e The Interstate Compact for Juveniles
(IC)) — The ICJ was originally established in
1955. It is a multi-state agreement — a legal
contract involving all 50 states, the District
of Columbia, the Virgin Islands, and Guam —
that provides a procedural means to regulate
the movement across state lines of juveniles
who are under court supervision. It is esti-
mated that ICJ] handles the transfer and
supervision across state lines of more than
40,000 juvenile offenders and non-offenders
annually.”

The purpose of the ICJ is to address juve-
niles who are not under proper supervision
and control, or who have absconded,
escaped or runaway; and who are likely to
endanger their own health, morals, and wel-
fare, and the health, morals, and welfare of
others. The ICJ achieves its purpose by pro-
viding an agreed system for:*

1. Cooperative supervision of delinquent juve-
niles on probation or parole;

2. The return, from one state to another, of
delinquent juveniles who have escaped or
absconded;

3. The return, from one state to another, of
nondelinquent juveniles who have run away
from home; and

4. Additional measures for the protection of
juveniles and of the public, which any two
or more of the party states may find desir-
able to undertake cooperatively.

In 2002, the Council of State Governments,
in cooperation with the OJJDP, recommend-
ed that a revised Compact be endorsed by
the states because the language and meth-
ods of the current Compact were:
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...antiquated, its rules and procedures
were not widely followed or understood,
and its structure and overall manage-
ment was powerless to meet the real needs
of juveniles within the modern justice
system. Not all states maintained identi-
cal contextual language, and rules of the
current compact are problematic and
potentially detrimental to juveniles them-
selves.”

The primary changes in the newly proposed
compact include establishing a staffed inde-
pendent compact operating authority, a
national governing commission appointed
by participating state governors, rule making
and sanction authority, a mandatory funding
mechanism, and authority to compel stan-
dardized information.

e The Interstate Compact for the Placement
of Children (ICPC)" — The second of the
two compacts is the ICPC. It is the only
statutory mechanism juvenile and family
court judges and child protection agencies
have to ensure protection and services to
children who are placed across state lines
for foster care or adoption.” The ICPC is a
law that has been enacted verbatim by all 50
states, the District of Columbia, Puerto Rico,
and the U.S. Virgin Islands. It establishes
orderly procedures for the interstate place-
ment of children and fixes responsibility for
those involved in placing the child.

The ICPC covers children that courts have
found to be abused, neglected and adju-
dicated delinquents who are placed in pri-
vate residential treatment facilities. The
ICPC operates through state compact
administrators located in the state human
services agency, and the Association of
Administrators of the Interstate Compact for
the Placement of Children (AAICPC), which
is affiliated with the American Public Human
Services Association (APHSA). The ICPC is
administered by the Secretariat of the
AAICPC and staffed by the APHSA.

e Comparison of the ICJ and the ICPC - In
order to compare the ICPC and ICJ as it
relates to the question of out-of-state con-
finement of adjudicated delinquents, it is
necessary to know the intent of both
Compacts and to analyze the relevant provi-
sions of each. The Secretariat of the AAICPC
has concluded the following:™

> Under Article VI of ICPC, adjudicated
delinquents can be placed in private insti-
tutions. Conceivably, they could also be
placed in public institutions, but this is
not the present practice, nor to the best of

our knowledge is it being considered.

> Article X of ICJ could be used to place
adjudicated delinquents in public institu-
tions, if appropriate steps were taken.
The use of ICJ for placements in private
institutions might be possible, but it
would be more difficult.

A summary of the points leading to the
Secretariat’s conclusion is as follows:

> The ICJ does not provide for the out of
state confinement of delinquent juveniles
but does authorize “supplementary agree-
ments” for this purpose. In order to use
the ICJ for the out-of-state confinement of
a delinquent youth, a supplementary
agreement must be in place between the
two states. In addition, consent of the
parent or guardian is required in order to
make an out-of-state placement through
ICJ.

> Article VI of the ICPC was designed to
facilitate and directly authorize the out-of-
state confinement of adjudicated delin-
quents in private institutions. No
supplementary agreements are required.
It does require a juvenile delinquency
court hearing, at which time the court
must make three findings: 1) equivalent
facilities for the child are not available
within the state; 2) placement into anoth-
er state is in the best interests of the child,;
and, 3) the placement will not cause
undue hardship. With these juvenile
delinquency court findings, the place-
ment can be made through ICPC without
the consent of the parent or guardian.

It is important to note that unless the proce-
dures and requirements of either the ICJ or ICPC
are followed, the placement of a delinquent
youth in another state will not be lawful. When
placing a delinquent youth who is still subject to
the jurisdiction of the juvenile delinquency court
under the delinquency matter, it is essential that
the court’s authority be continued in force. If the
juvenile is sent out-of-state improperly, this juris-
diction will be lost. As a result, the juvenile will
no longer be subject to the compulsory jurisdic-
tion of the state that made the adjudication and
ordered the confinement and care. The receiving
state will not have any compulsory jurisdiction.
Consequently, the juvenile’s presence in the insti-
tution will be on nothing more than a voluntary
basis.

L. TITLE IV-E IN THE JUVENILE DELINQUENCY
SYSTEM™

The Adoption Assistance and Child Welfare
Act of 1980 (Public Law 96-272) amended the
Social Security Act to authorize the title IV-E pro-
gram to benefit children who have been subject-
ed to abuse or neglect in their homes (42 U.S.C.
670 et seq.). The title IV-E program may also
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appropriately serve certain youth in the juvenile
delinquency system, specifically, those youth
who meet the title TV-E eligibility criteria and who
present with child protection or dependency
issues in addition to their delinquent status. In
many juvenile delinquency systems, these youth
end up in the care of the child welfare system
because of a need for residential treatment.

Title TV-E requires, as a condition of eligibility,
that the responsibility for “placement and care” of
a child be vested either with: 1) the State agency
responsible for administering the title TV-E plan
(State agency); or, 2) another public agency,
which can be a juvenile delinquency court or a
juvenile justice probation agency, that is author-
ized under State law to operate as a child placing
agency and has a title TV-E agreement with the
State or local agency responsible for title TV-E. A
number of States (e.g., Texas, New Hampshire,
Indiana, Ohio, California) have developed mem-
oranda of understanding (MOUs) and protocols
between State and county child welfare agencies,
juvenile courts, and juvenile probation depart-
ments to ensure title TV-E protections for delin-
quents and status offenders.

If a juvenile delinquency court enters into an
agreement with the State agency, they must
comply with the title IV-E requirements that apply
to all children in eligible foster care in order to
claim title TV-E funds for costs incurred for the
placement of eligible youth in approved or
licensed facilities.” Requirements that must be
met at the beginning of the hearing process on a
new delinquency petition include:

Remaining at Home is Contrary to a
Child’s Welfare Determination — The youth
must have been removed pursuant to a voluntary
agreement entered into by their legal guardian or
as the result of a judicial determination that con-
tinuation in the home would be contrary to their
welfare; and, their families must meet Aid to
Families with Dependent Children eligibility crite-
ria related to income level and deprivation.

For title IV-E eligibility, this finding must be in
the first order authorizing, even temporarily, the
removal of a child from home, no matter where
the child is placed at that time - whether in a
secure or non-secure detention facility, a licensed
foster family home, or a child care institution. If
this determination is not made in the first
court ruling removing the child from the
home, the child will be ineligible for title IV-
E foster care maintenance payments for the
duration of that stay in foster care.

Reasonable Efforts to Prevent Removal
Determination — The juvenile delinquency court
must also make a finding that reasonable efforts
were either made, or not required, to prevent the
child’s removal from home. It must be established
that reasonable efforts were made prior to the

child’s removal from home, regardless of at what
point in the case the State asks for a judicial rea-
sonable efforts finding. The judicial determination
must be made within 60 days of the childs
removal from home. If this determination is
not made within the required time, the child
will be ineligible for title IV-E foster care
maintenance payments for the duration of
that stay in foster care.

Good practice requires that services provided
to youth in the juvenile delinquency system
should be administered in the least restrictive set-
ting appropriate, at home with supervision when
possible, and only in out-of-home care when in-
home care is contrary to the child’s welfare. For a
delinquent youth to become eligible for title TV-E
foster care maintenance funding, the youth must
be placed in a licensed foster family home or a
child care institution licensed by the State and
not operated primarily to detain adjudicated
delinquent youth. The definition of child care
institution specifically excludes detention facili-
ties, forestry camps, training schools, and any
other facility operated primarily for the detention
of children determined to be delinquent.”

In addition to the requirement for timely court
orders with the findings related to “contrary to the
welfare” and “reasonable efforts”, there are pro-
tections that must be provided. These require-
ments apply to each child receiving foster care
under the supervision of the State, those who are
title TV-E eligible and those who are not.
Therefore, these protections must be provided to
virtually all children in foster care through the
child protection agency, probation department, or
a State-licensed child placing agency, including
delinquent and status offenders. These require-
ments are intended to ensure that children do not
enter out-of-home care unnecessarily, and that
once in care they receive the services they need
and help to prepare them to return home or to
another permanent setting:

e Case Plans — Federal law requires that there
be a written case plan that addresses such
concerns as the appropriateness of the
placement, the treatment and services the
youth needs, meeting the youth’s health and
educational needs, and services needed to
improve the conditions in the home. Case
plans must be prepared within 60 days
of the time the youth enters care.

e Periodic Reviews — A juvenile court or
administrative review is required at least
every six months to monitor compliance
with the case plan, the necessity for and
appropriateness of the placement, the
progress made in improving the home, and
when the youth is likely to return home or
placed for adoption or legal guardianship.



Efforts to Finalize a Permanency Plan -
The State agency must obtain a judicial
determination that it made reasonable
efforts to finalize the permanency plan for
delinquent and status offenders within
twelve months from the date the child is
considered to have entered foster care.”
After the first finding of reasonable efforts to
finalize the permanency plan, title IV-E
requires further determinations at least once
every twelve months provided the child is in
eligible foster care.

Permanency planning is just as essential for
delinquent youth as it is for children enter-
ing care for reasons of abuse and neglect.
The permanency hearing should be used to
make permanency decisions based on the
individual circumstances of the case, includ-
ing a decision about the appropriateness of
initiating termination of parental rights. Title
IV-E requires the agency and court to docu-
ment an individual, compelling reason for
establishing a permanency plan other than
reunification, adoption, legal guardianship,
or placement with a fit and willing relative.
Through this judicial determination at the
permanency hearing, the findings of reason-
able efforts to reunify the family and
reasonable efforts to finalize alternate per-
manent plans are consolidated.”™

Termination of Parental Rights (TPR)
Filing Requirement — Delinquent and
status offenders in foster care are not
exempt from title IV-E’s TPR requirements.
The State agency or probation department
must file a petition to terminate parental
rights for delinquent and status offenders
who have been in eligible foster care for 15
of the most recent 22 months, unless it can
document an individual, compelling reason
for establishing a permanency plan other
than reunification, adoption, legal guardian-
ship, or placement with a fit and willing rel-
ative.

Notice and Opportunity to be Heard
Requirements — Title IV-E requires that the
foster parents (if any) of a child, and any
pre-adoptive parents or relatives providing
care for the child be provided with notice
of, and an opportunity to be heard, in any
review or hearing to be held with respect to
the child. This applies to delinquent and
status offenders when these youth are in eli-
gible foster care.

The protections for youth required under
the title IV-E program are a good basis for
establishing sound delinquency practice,
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¢ A Permanency Hearing and Reasonable

and some juvenile courts are routinely func-
tioning at that level of excellence. For other
courts, compliance with the required judicial
oversight and necessary documentation will
require a major change in practice. In order
for juvenile delinquency courts with title IV-
E agreements to ensure compliance with the
“contrary to the welfare” and “reasonable
efforts” determinations, they generally must
either make these determinations at the
detention hearing for every new delinquen-
¢y petition, or institute a “red-flag” system
that identifies any youth who may be eligi-
ble for title TV-E funding at the initial or
detention hearing on a new delinquency
petition.” It is incumbent upon the court to
make the required determinations in a clear
and definitive manner, and that they be so
reflected in the court orders.

The Children’s Bureau monitors federally-
assisted State child welfare programs
through Child and Family Services Reviews
(CFSRs) and Title IV-E Foster Care Eligibility
Reviews.® The CFSR is a results-focused
approach to monitoring that measures State
compliance with the State plan requirements
under titles IV-B* and IV-E of the Social
Security Act. State child welfare programs
are reviewed in two areas: (1) outcomes for
children and families served by the child
welfare system; and, (2) systemic factors that
directly affect the State’s capacity to deliver
services leading to improved outcomes.
Systemic factors include whether a State has
in place, and is successfully operating, sys-
tems for reviewing the cases of children in
foster care at required intervals, training
child welfare staff, licensing foster care
providers, and recruiting prospective adop-
tive parents. As a part of the CFSR, the on-
site review team interviews juvenile and
family court judges, as stakeholders, in three
sites in each State.

The Title IV-E Foster Care Eligibility Reviews
focus on whether a child meets the statuto-
ry eligibility requirements for the program
and is in a licensed placement where safety
requirements have been met. This two-stage
review of the Federal foster care program is
conducted every three years. During the first
stage, 80 cases are reviewed. A disal-
lowance is taken for all cases that fail to
meet the requirements, which includes
maintenance payments and administrative
costs associated with each error case. If a
State fails more than a specific percentage of
cases, the State is out of compliance with
the Federal foster care eligibility require-
ments. As a condition of non-compliance,
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the State is required to complete a program
improvement plan (PIP) and undergo a
second review. After the secondary review,
if the State is still not in compliance, a
second disallowance is assessed based on
the total population of children in foster
care.®

Title IV-E is complex in its structure, and it can
be difficult to deal with its accountability require-
ments and potential costly disallowances. It is
important that delinquency courts have a thor-
ough understanding of the law and regulations
related to title IV-E, before they consider entering
into an interagency agreement with the State
agency responsible for administering the State
title IV-E plan. In addition to reviewing the sum-
mary information on title IV-E provided in
Appendix J, courts should consult the Child
Welfare Policy Manual posted on the Children’s
Bureau website®, HHS Regional Office staff* and
experts in the field.®

A chart of requirements for eligibility for title
IV-E funding follows.




CHAPTER II: GENERAL ISSUES RELATING TO THE JUVENILE DELINQUENCY COURT PROCESS

No

Title IV-E Foster Care Eligibility Chart'

N N
Was child removed by a judicial determination that remaining in ° Was child removed by a valid ° »
the home was contrary to the child’s welfare or that placement in voluntary placement agreement?
foster care was in the best interest of the child? l v
es
¢ Yes - .
Was the child AFDC eligible in
Was the contrary to the welfare finding made in the first court order the removal home, under the No
that pertains to the child’s removal from home? > standards in effect in the State’s >
Yes IV-A Plan on July 16, 1996, in
\ 4 the month the VPA was signed. *
Was the child AFDC eligible in the removal home, under the
standards in effect in the State’s IV-A Plan on July 16, 1996, during Yes
the month of petition and does the child continue to be eligible .
throughout time in care? I_S the child in a fully . No
licensed/approved foster family
l Yes home or child care institution?
Was a judicial determination obtained regarding reasonable efforts l Yes
to prevent a child’s removal from the home no later than 60 days
from the child’s foster care entry date? Have safety considerations been
documented through criminal No
l Yes records checks (CRC) or another
Does the IV-E agency (or another public agency with which the mechanism if the.State opts out
title IV-E agency has a written agreement which is in effect) have of the CRC requirement?
placement and care responsibility?
l Yes
v Yes - - -
No Has the child remained in
Is the child in a fully licensed/approved foster family home or child < voluntary placement for more
care institution? than 180 days?
v Yes v Yes
Have safety considerations been documented through criminal Was a judicial determination
records checks or other means if the State opts out of the criminal Yes| indicating that continued
records check requirement? voluntary placement is in the No*
< best interest of the child made
l Yes within the child’s first 180 days
Has the child been in foster care more than twelve months from the in foster care?
date the child was considered to have entered foster care? >*
Yes No
Was a judicial determination regarding reasonable efforts
to finalize a permanency plan obtained no later than 12
months from the child’s foster care entry date®, and
within 12 months of each subsequent judicial
determination thereafter during the foster care episode?
l Yes
v Not IV-E Eligible
IV-E Eligible ¢ T T

which the current regulations, which were effective March 27, 2000, apply.

[C R RS )

For children who entered care on or after March 27, 2000.
The AFDC home may be different for States under the Ninth Circuit Court.
If No, the child is eligible for title IV-E payments made in the first 180 days; eligibility ends on the 181* day in foster care.

The date that a child is considered to have entered foster care is the earlier of a judicial finding of abuse or neglect or 60 days

from the date the child is removed from the home.

Title IV-E foster care eligibility requirements have changed over time. This chart will be accurate and most useful for cases to
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J. SPECIALTY DOCKETS*

The final general issue addressed in this chap-
ter is the juvenile delinquency court’s use of spe-
cialty dockets. Specialty dockets are designed to
handle a specific type of offense or offender and
are relatively new to the juvenile delinquency
court. The specialty docket concept started in the
adult system with drug courts.

Criminal drug courts were developed because
adult substance abusers were frequent repeat
offenders, had well-defined treatment needs and
treatment services, and the traditional correction-
al system was having minimal impact. Offenders
were not receiving treatment services in a timely
way. If they went to the service, they did not stay
involved long enough to correct their problem.
Although relapses were frequent, the offender
had become disconnected from the system when
the relapse occurred with no immediate help
available. Criminal drug courts were created due
to the belief that a system that included trained
court staff, including the judge, with a particular
interest in the problem issue, combined with
small caseloads, frequent hearings, immediate
responses, family involvement, and integrated
and available treatment services could change the
cycle of recidivism. Between 1989 and 2000,
more than 1,000 individual criminal and juvenile
courts had either implemented or were planning
to implement a drug court to address substance
abuse and drug-related crime.”

When the success of adult drug courts became
well-documented, the concept moved into the
juvenile system as a specialty docket in the mid-
1990s, first for substance abusers and then for
youth with significant mental health issues.®
Juvenile delinquency courts that have implement-
ed specialty dockets believe that the success of
the approach has been transferred from the adult
population to the juvenile population, with mod-
ifications to the special circumstances and needs
of youth and their families that are different from
adult criminal offenders.

Regardless of the type of youth served, spe-
cialty dockets share common elements:

e Early screening of individuals entering the
juvenile delinquency court system with in-
depth assessments if indicated by the initial
screen;

e If the assessment indicates the youth exhibits
the specific problem issue to a significant

Endnotes

degree, the youth is placed on the specialty
docket with a team that is well-trained both
in adolescent development and the special-
ty issue being addressed by the docket. The
team includes the judge, prosecutor, counsel
for the youth, probation officer, school liai-
son, a specialty professional who serves as
the case manager of treatment services, and
a program evaluator;

e Development of a comprehensive, cultural-
ly competent, accessible, and immediately
available program of treatment and other
core services that use the least restrictive set-
ting. This ensures that the program has the
capacity to provide adequate services to
address the multifaceted issues faced by the
youth and his or her family. The treatment
plan is approved by the juvenile delinquen-
cy court judge and ordered as part of the
disposition;

e Dispositions focus on appropriate treatment
issues and engaging the family in the treat-
ment plan. The plan, which includes the
youth and family, juvenile delinquency
court services, treatment services, and
school system, is closely coordinated,;

e Ongoing monitoring of the youth’s progress
in the program through frequent and
random checks (including urinalysis for the
substance abuser), continuous supervision,
and proactive case management; and

e Juvenile delinquency court review hearings
are frequently held with immediate respons-
es to noncompliance, as well as providing
encouragement and accolades.

Most specialty docket professionals agree that
successful specialty dockets are consistent, pre-
dictable, immediate, and use graduated respons-
es, both sanctions and incentives, to promote
positive behavioral change.

Juvenile delinquency courts should consider
developing specialty dockets when their current
system has a higher than average recidivism rate
for youth with specialized treatment needs.
Juvenile delinquency courts need to show caution
when setting up specialty dockets because they
can be resource intensive. Juvenile delinquency
resource intensive specialty dockets should be
closely evaluated to ensure that improved out-
comes are significant enough to justify any
increased expense.”

! Snyder, H., & Sickmund, M. (1999). Juvenile Offenders and Victims: 1999 National Report. Washington, DC: Office of

Juvenile Justice and Delinquency Prevention.
2 Ibid.

3 National Council of Juvenile and Family Court Judges. (1989). Judicial Authority and Responsibility: 18 Recommendations
on Issues in Delinquency and Abuse/Neglect Dispositions. Reno, NV: Author.
* National Council of Juvenile and Family Court Judges. (1984). The Juvenile Court and Serious Offenders. Reno, NV: Author.
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°> Supra note 1.
° As of 2002, in 35 states juveniles are defined as those individuals who have not yet turned 18; in two states the age limit is
not having reached the 17th birthday; in 10 states the age limit is the 16th birthday; and in three states the age limit is the
15th birthday. Mitchell, D. B., & Kropf, S. E. (2002). Youth violence: Response of the judiciary. In G. S. Katzmann (Ed.),
Securing Our Children’s Future: New Approaches To Juvenile Justice and Youth Violence. Washington, DC: Brookings
Institution Press and Governance Institute.
7 Refer to the Appendix for a listing of state-by-state Age of Majority.
# All states have a minimum voting age of 18; 45 states establish 18 as the minimum age for jury service; and 47 states estab-
lish 18 as the minimum age for marriage without parental or judicial consent.
> Edwards, L. P. (1992). The juvenile court and the role of the juvenile court judge. Juvenile and Family Court Journal, 43(2).
' The juvenile delinquency courts in the State of Ohio are examples of juvenile delinquency courts with traffic jurisdiction.
Demonstrating the large volume of juvenile traffic offenses, Hamilton County (Cincinnati), with a population of approximate-
ly 900,000, handled 6,859 juvenile traffic petitions in 2001 as compared with 18,801 delinquency petitions. Toledo, a city with
a population of approximately 455,000, handled 4,772 traffic petitions in 2001 as compared with 7,205 delinquency petitions.
" National Center for Statistical Analysis. (2003). Youth Fatal Crash and Alcobol Facts:
e In 2001, 9,024 people of all ages died in crashes where a young driver was involved; while 59% of those fatalities
were 15 through 20 years old, thousands of others of all other ages, also died.
e More than 75% of the people who died in crashes where a young driver was drinking were 15 through 20 years old.
e Passengers of all ages account for 25% of motor vehicle fatalities; but passengers account for 37% of youth motor vehi-
cle fatalities. The six years from 15 through 20 years of age account for more than 20% of all passenger fatalities.
e About twice as many young people die in weekend crashes, per day, as on weekdays. Approximately three times as
many young people die in alcohol-related crashes, per day, on weekends than weekdays.
e More than 60% of youth alcohol-related crash fatalities occurred in rural areas.
e In 2000, about 7% of licensed drivers are ages 15 through 20, but this age group accounts for approximately 15% of
drivers involved in fatal crashes and 13% of drivers involved in fatal crashes who had been drinking.
e Per mile driven, 16-year-old drivers had the highest rate of involvement in fatal crashes in 2000.
2 Between 1992 and 1995, 40 states and the District of Columbia changed their laws to restrict juvenile delinquency court
jurisdiction in the most serious cases in a variety of ways. The David and Lucile Packard Foundation. (1996). The Future of
Children: The Juvenile Court, 6(3), 9.
By 2002, the National Center for Juvenile Justice reported:
e All states have a mechanism to prosecute juveniles in criminal court, and every state allows juveniles under the age of
16 to be tried in criminal court for certain offenses.
e 40 states have discretionary and/or mandatory judicial waiver.
e 15 states have prosecutorial waiver.
e 29 states have mandatory exclusions from juvenile delinquency court.
e 25 states have reverse waiver provisions from criminal court to juvenile delinquency court.
e 23 states have no minimum age for juvenile waiver.
e Two states (Kansas and Vermont) have a minimum age of 10 and three states (Colorado, Montana and Missouri) have
a minimum age of 12.
% The National District Attorneys Association policy: For serious, violent or habitual offenders, where factually appropriate,
prosecutors should be given the discretion to file such cases in adult court without judicial intervention.
" Each year more than 2,000 youthful offenders are released from the California Youth Authority where the majority of youth
are committed for violent crimes. The recidivism rate of these parolees is 91%. Byrnes, M., Macallair, D., & Shorter, A. D.
(2002). Aftercare as Afterthought: Reentry and the California Youth Authority. San Francisco, CA: Center on Juvenile and
Criminal Justice.
Re-referral and arrest rates for youth released from state juvenile justice programs in Ohio measured nine months after
release is 40% and in Texas, measured 12 months after release is 47%; re-commitment or incarceration rates for youth
released from state juvenile justice programs in Texas measured 36 months after release is 49%. Bureau of Data and Research
of the Florida Department of Juvenile Justice. (1999). National Comparisons from State Recidivism Studies. [Management
Report Number 99-13.]
5 National Council of Juvenile and Family Court Judges. (2004). Reconnecting: The Role of the Juvenile Court in Reentry.
Reno, NV: Author.
1 It is important to note that such activities cannot be supported with federal funds due to the requirements of 18 U.S.C. § 1913.
17 According to the National Center for Juvenile Justice, by 1998, 47 states authorized or required law enforcement agencies
and courts to fingerprint certain arrested juveniles.
' According to the National Center for Juvenile Justice, by 1998, 46 states had laws permitting or requiring photographs of
alleged delinquent juveniles to be taken with their fingerprints at the time of arrest.
¥ According to a February 2005 report by Smith Alling Lane, a corporation that monitors DNA activities, 32 states have
passed state DNA statutes that allow for collection of DNA material for certain adjudicated juvenile delinquents. In some
states, all felonies are included; in others, specific felonies such as sex offending are singled out for inclusion.
» As of the end of the 2000 legislative session, 28 states required such registration. Szymanski, L. (2001). Megan’s Law:
Juvenile Sex Offender Registration Age Limits. [NCJJ Snapshot 6(6).] Pittsburgh, PA: National Center for Juvenile Justice.
2 At the end of the 1999 legislative session, 13 states had statutes or court rules that permitted or required juvenile delin-
quency hearings to be open to the general public; 21 states opened delinquency hearings to the public but placed certain
age and offense requirements on the openness of the hearing; and 17 states had statutes or court rules that generally closed
delinquency hearings to the public. Szymanski, L. (2000). Confidentiality of Juvenile Delinquency Hearings. [NCJJ Snapshot
5(9).] Pittsburgh, PA: National Center for Juvenile Justice.
% For examples of Memoranda of Understanding, as well as additional information on this topic, refer to: Jones, B. E.
(2002). In Brief: Information Sharing and Confidentiality, Volume One. Portland, OR: Reclaiming Futures.
» Significant portions of this section have been excerpted from: Jones, B. E. (2002). In Brief: Information Sharing and
Confidentiality, Volume One. Portland, OR: Reclaiming Futures.
* English, A., & Tereszkiewicz, L. (1988). School-Based Health Clinics: Legal Issues 33-34. San Francisco, CA: National Center
for Youth Law and Center for Population Options. An additional resource regarding information-sharing is the Global Justice
Information Sharing Initiative: www.it.ojp.gov/global.
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» Supra note 21.

* As of 2000, in nine states, juvenile legal records were publicly released without qualifying restrictions. In 15 states, juve-
nile records were open to the public if the juvenile in question had committed a specified offense regardless of age; and in
14 states, juvenile records were only open to public scrutiny if the juvenile committed a specified offense and is of a certain
age. Szymanski, L. (2000). Public Juvenile Court Records. [NCJJ Snapshot 5(10).] Pittsburgh, PA: National Center for Juvenile
Justice.

77 Office of Juvenile Justice and Delinquency Prevention [NCJRS]. Juvenile Justice Reform Initiatives in the States 1994-1996.
Online. Available at http://www.ojidp.n¢jrs.org/pubs/reform/ch2_i.html.

* Twenty-four states have provisions that certain records can never be sealed or expunged; 17 states have provisions for pre-
viously sealed records to be unsealed; 30 jurisdictions allow specified parties access to sealed or expunged records.
Szymanski, L. (2000). Sealing/Expungement/Destruction Of Juvenile Court Records: What Is The Court Process? INCJJ Snapshot
4(11).] Pittsburgh, PA: National Center for Juvenile Justice.

» National Council of Juvenile and Family Court Judges. (1984). The juvenile court and serious offenders: 38 recommenda-
tions. Juvenile & Family Court Journal (Special Issue).

* Grisso, T., & Schwartz, R. G. (Eds.). (2000). Youth on Trial: A Developmental Perspective on Juvenile Justice. Chicago, IL:
University of Chicago Press.

3t See Chapter 1V, Section C (1), for details regarding how such a system can work and preserve prosecutorial review, infor-
mal diversion, and one youth-one judge.

2 Resources for docketing and case management and workload include:

e The guide and toolkit Building a Better Court: A Guide to Measuring and Improving Court Performance and Judicial
Workload in Child Abuse and Neglect Cases published in 2004 by the American Bar Association Center on Children
and the Law, The National Center for State Courts, and the National Council of Juvenile and Family Court Judges.

e Maricopa County Juvenile Court in Phoenix, Arizona, has one of the most sophisticated computerized docketing and
management information systems in the country. Their system manages not only court dockets but also prosecutor
and public defender schedules so that computerized scheduling of cases can ensure that attorneys are not double-
booked.

e See Chapter XII, Section D, Caseloads And Workloads.

» Teplin, L. A., Abram, K. M., McClelland, G. M., Dulcan, M. K., & Mericle, A. A. (2002). Psychiatric disorders in youth in
juvenile detention. Archives of General Psychiatry, 59, 1133-1143.

* Wiebush, R., Freitag, R., & Baird, C. (2001). Preventing Delinquency Through Improved Child Protection Services. [OJJDP
Juvenile Justice Bulletin (July).] Washington, D.C. Office of Juvenile Justice and Delinquency Prevention. Also see references
in Chapter II, Section A for additional information on research on this topic.

» Additional resources regarding mental health screening in the juvenile justice system include:

e Grisso, T., Vincent, G., & Seagrave, D. (2005). Mental Health Screening And Assessment In Juvenile Justice. New York,
NY: Guilford Press.

e Grisso, T., & Underwood, L. (2004). Screening And Assessing Mental Health And Substance Use Disorders Among Youth
In The Juvenile Justice System: A Resource Guide For Practitioners. Washington, DC: Office of Juvenile Justice and
Delinquency Prevention.

e The National Center for Mental Health and Juvenile Justice website contains up-to-date research and policy regarding
meeting the mental health needs of youth in the juvenile justice system: http://www.ncmhjj.com/

e Grisso, T. (2004). Double Jeopardy: Adolescent Offenders With Mental Disorders. Chicago, IL: University of Chicago Press.

e Connecticut Center for Effective Practices at: http://www.chdi.org/index.html.

e The National Child Traumatic Stress Network at: http://www.nctsnet.org.

e Wolpaw, J. M., & Ford, J. D. (2004). Assessing Exposure to Psychological Trauma and Post-Traumatic Stress in the
Juvenile Justice Population. Report from the National Child Traumatic Stress Network / Juvenile Justice Working Group.

e Hennessey, M., Ford, J. D., Mahoney, K., Ko, S. J., & Siegfried, C. B. (2004). Trauma Among Girls in the Juvenile
Justice System. Report from the National Child Traumatic Stress Network / Juvenile Justice Working Group.

% National Council of Juvenile and Family Court Judges. (2002). Structured Decision Making for Graduated Sanctions.
[Training and Technical Assistance Program 1(2).] Reno, NV: Juvenile Sanctions Center / Author.

¥ A youth and family needs/strengths assessment can be found in the National Council of Juvenile and Family Court Judges’
Juvenile Sanctions Center (2002) Graduated Sanctions for Juvenile Offenders: A Program Model and Planning Guide. The
Search Institute has identified 40 developmental assets that can positively influence choices made by adolescents. Their web-
site is http://www.search-institute.org/

* See Chapter I, Section B, The Goals Of A Juvenile Delinquency Court Of Excellence.

# Substantial portions of this section come from the National Council of Juvenile and Family Court Judges’ Juvenile Sanctions
Center (2002) Graduated Sanctions for Juvenile Offenders: A Program Model and Planning Guide. [See Wiebush, R., Chapter
5: A Model Structured Decision Making System for Graduated Sanctions.] Portions of this section also come from: National
Center for Juvenile Justice. (2002). Desktop Guide to Good Juvenile Probation Practice. Pittsburgh, PA: Author.

“ Ibid.

i Gaes, G. G. (2002). Managing the Juvenile Offender Population Through Classification and Programming. In G. S.
Katzmann (Ed.), Securing Our Children’s Future: New Approaches To Juvenile Justice and Youth Violence. Washington, DC:
Brookings Institution Press and Governance Institute.

2 In 2000, although African American youth between the ages of 10 and 17 constituted only 15% of the population in the
United States, they accounted for:

e 29% of court referrals;

e 32% of cases handled formally in the juvenile court;

e 35% of juveniles detained in delinquency cases (down from 41% in 1997);

e 33% of juveniles placed as a court disposition; and

* 43% of juveniles transferred to adult criminal court (down from 52% in 1997).

Stahl, A., Finnegan, T., & Kang, W. (2002). Easy Access to Juvenile Court Statistics: 1985 — 2000. National Center for Juvenile
Justice data archives. Online. Available at: http://ojidp.ncjrs.org/ojstatbb/ezajcs/.
In 2001-2002, in Dade County (Miami), Florida:

e 70% of the population and 45% of delinquency referrals involved whites. Percentages declined with further penetration

into the juvenile justice system with transfers to adult courts being 35% white.




CHAPTER II: GENERAL ISSUES RELATING TO THE JUVENILE DELINQUENCY COURT PROCESS

e 57% of the population and 40% of the delinquency referrals involved Hispanics. Percentages declined with further
penetration into the juvenile justice system with transfers to adult courts being 34% Hispanic.

e 20% of the population and 55% of the delinquency referrals involved blacks. Percentages increased with further pene-
tration into the juvenile justice system with transfers to adult courts being 65% black.

In 2000, Latino youth were over represented in detention facilities at a rate nearly one-and-a-half times their percentage in
the at-risk juvenile population, and the rate of Latino youth overrepresentation in corrections facilities is almost twice the
percentage of the population of at-risk Latino youth. Cox, J. A., & Bell, J. (2001). Addressing disproportionate representation
of youth of color in the juvenile justice system. Journal of the Center for Families, Children & the Courts, 3, 31-43.

In 2000 in the State of Alaska, Native American youth were overrepresented at two points in the juvenile justice system
(requests for pre-adjudicatory detention and more restrictive supervision levels); and African American youth were overrepre-
sented at five points in the system (probation violations, secure detention, probation report outcomes, adjudications, and
more restrictive supervision levels). State of Alaska Department of Health and Social Services, Division of Juvenile Justice.
(2001). Analysis of Minority Youth Representation.

“ Juvenile Justice and Delinquency Prevention Amendments (1992). Note that in the 2002 reauthorization, disproportionate
minority confinement tracking was changed to required tracking of disproportionate minority contact throughout the juvenile
delinquency system.

“ Cox, J. A., & Bell, J. (2001). Addressing disproportionate representation of youth of color in the juvenile justice system.
Journal of the Center for Families, Children & the Courts, 3, 31-43.

% National Council of Juvenile and Family Court Judges’ Juvenile Sanctions Center (2002) Graduated Sanctions for Juvenile
Offenders: A Program Model and Planning Guide. [See Lindsay, M. Chapter 4: Issues and Programs for Special Needs
Populations.]

“ Pope, C., & Feyerherm, W. (1991). Minorities And The Juvenile Justice System. Washington, DC: Office of Juvenile Justice
and Delinquency Prevention. Pope, C., and Feyerherm, W. (1990). Minority status and juvenile justice processing: An assess-
ment of the research literature. Criminal Justice Abstracts, 2X2), 327-335 [Part 1l and 22(3), 527-542 [Part II].

7 In 2001, the State of Alaska found that some factors leading to disproportionate minority contact were outside of their juris-
diction: socioeconomics, disparate service delivery to minorities in other systems, media portrayals of minorities, decision-
making in schools, and family systems devastated by dysfunction. They also found two major decision points where
significant minority overrepresentation existed that were outside the jurisdiction of the Division of Juvenile Justice — referrals
and referral requests for pre-adjudicatory detention. However, they found six major decision points where significant minori-
ty overrepresentation existed that were primarily within their jurisdiction. State of Alaska Department of Health and Social
Services, Division of Juvenile Justice. (2001). Analysis of Minority Youth Representation.

“ For more information about JDAI: www.aecf.org/initiatives/jdai.

“ National Mental Health Association. (2000). Mental Health and Youth of Color in the Juvenile Justice System.
www.nmha.org/children/justjuv/colorjj.cfm.

% Cross, T. L., Bazron, B. J., Dennis, K. W., & Issacs, M. R. (1989). Toward a Culturally Competent System of Care.
Washington, DC: CASSP Technical Assistance Center.

°! Gibbs, J., & Huang, L. (1998). Children of Color: Psychological Interventions with Culturally Diverse Youth. San Francisco,
CA: Jossey-Bass.

2 Supra note 43.

5 Supra note 43.

> National Council of Juvenile and Family Court Judges. (1990). Minority Youth in the Juvenile Justice System: A Judicial
Response. [Volume 41(3A).] Reno, NV: Author.

* Supra note 44.

° Brooks, K., Adams, K. J., Rose, J. (2001). The Special Needs of Youth In the Juvenile Justice System. Implications for Effective
Practice. Covington, KY: Children’s Law Center.

7 Supra note 43.

* Supra note 43.

* One JDAL site, Santa Cruz, California, with 33% of the general population being Latino, reduced the Latino population in
secure detention from 64% in 1997-98, to 53% in 1999, and to 46% in 2000. (Supra note 44.)

% Resources used in this section include:

e Juvenile Division of the Lucas County Court of Common Pleas. (2001). 2001 Annual Report. Toledo, OH: Author.

e The David and Lucile Packard Foundation. (1996). The Future of Children: The Juvenile Court, 6(3).

e National Council of Juvenile and Family Court Judges Juvenile Sanctions Center (2002) Graduated Sanctions for
Juvenile Offenders: A Program Model and Planning Guide. [See Geis, S., & Cohen, M. Chapter 3: Promising and
Proven Programs for Graduated Sanctions.]

ot A resource for information on family group conferencing is: Gunderson, K., Cahn, K., & Wirth, J. (2003). The Washington
state long-term outcome study. Protecting Children - Promising Results, Potential New Directions: International FGDM
Research and Evaluation in Child Welfare, 18(1-2).

%2 For more information, contact the Cook County State’s Attorney’s Office, Juvenile Justice Bureau, 1100 South Hamilton,
Chicago, Illinois 60612 [phone (312) 433-7000].

% For more information contact the Marion County Superior Court, Juvenile Division. See “Resources” in the Appendix for
contact information.

¢ National Council of Juvenile and Family Court Judges’ Juvenile Sanctions Center (2003) Graduated Sanctions for Juvenile
Offenders: A Program Model and Planning Guide.

% For more information, contact the Lucas County Juvenile Court. See “Resources” in the Appendix for contact information.
% D’Amico, S. (1986). The development and evaluation of a court-connected juvenile mediation program. Juvenile and
Family Court Journal, 37, 7-13.

7 Office of Juvenile Justice and Delinquency Prevention (2001). Interstate Compact on Juveniles. [OJJDP Annual Report 2000.]
% Excerpted from the Interstate Compact for Juveniles, Article I — Findings and Purpose.

* The Council of State Governments’ website at www.csg.org.

" As of September 2004, 21 states had adopted the new compact and it had been introduced in four additional states. (Supra
note 69).

7 Substantial portions of this section were excerpted from 7he Interstate Compact for the Placement of Children: A Manual
and Instructional Guide for Juvenile and Family Court Judges. [NCJFCJ] and APHSA. (2001)].
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2 Foster care includes relative placement, foster home placement, and group and residential care placement of a child in the
care of a public or private child placing agency.
 Supra note 70.
7 This section includes a summary of the full text on title IV-E in Appendix J. The title IV-E program is administered at the
Federal level by the Children’s Bureau at the U.S. Department of Health and Human Services (HHS), Washington, DC.
Detailed information about title IV-E can be found on the Children’s Bureau web site at http://www.acf.hhs.gov/programs/cb.
Additional resources on this topic include the following NCJFCJ publications:

e RESOURCE GUIDELINES: Improving Court Practice in Child Abuse & Neglect Cases (1995)

e ADOPTION AND PERMANENCY GUIDELINES: Improving Court Practice in Child Abuse and Neglect Cases (2000)

e Training Guide: Resource Guidelines, Adoption And Permanency Guidelines, And Adoption And Safe Families Act (2002)
” Title IV-E maintenance funds are meant to cover a portion of states’ costs for food, shelter, clothing, daily supervision,
school supplies, general incidentals, liability insurance for the child, and travel to the child’s homes for visits. States set the
basic rates they pay foster parents and childcare institutions for these maintenance costs. To determine the amount of reim-
bursement states receive for a placement under title IV-E, a state’s payment rate for that placement (minus the costs not
allowable under title IV-E) is multiplied by its title IV-E matching rate, which is the same as its Medicaid matching rate and
based on per capita income.
™ See 42 U.S.C. section 672.
7 A child is considered to have entered foster care either 60 days following the child’s “removal from home” or on the day
that the court found that the child was abused or neglected, whichever comes first. See 45 C.ER. section 1355.20.
™ See 05 FR 4052.
” The law specifically prohibits the court practice of making “nunc pro tunc” entries, which literally means “now for then” or
making a determination at a later stage of the court process intended to be effective at an earlier stage in the court process.
See 45 C.F.R. section 1356.21(d)(2).
% See 65 FR 4020 (January 25, 2000).
# The title IV-B child welfare services program provides Federal funds in the form of formula grants to States and Tribes to
establish, extend and strengthen child welfare services.
# Detailed information about the title IV-E foster care eligibility reviews, in a Title IV-E Foster Care Eligibility Review Guide
issued to the State agencies administering title IV-E, is available at
http://www.acf.hhs.gov/programs/cb/laws/im/im0111a1l.htm.
% See an easy-to-use question and answer format under title IV-E in the Child Welfare Policy Manual under Laws/Policies on
http://www.acf.hhs.gov/programs/cb.
# A list of Regional Offices can be found at http://www.acf.hhs.gov/index.html
® See e.g., Griffin, P., & Halemba, G. (2003). The Obio Bulletin: Federal Placement Assistance Funding for Delinquency
Services. Pittsburgh, PA: National Center for Juvenile Justice; and Juvenile Sanctions Center. (2004). Using Federal Title I[V-E
Money to Expand Sanctions and Services for Juvenile Offenders. Reno, NV: National Council of Juvenile and Family Court
Judges.
% Information in this section was drawn from: Office of Juvenile Justice and Delinquency Prevention. (2001). Juvenile Drug
Court Programs. [JAIBG Bulletin.] Washington, DC: Author; Office of Justice Programs. (1999). Juvenile and Family Drug
Courts: An Overview. [OJP Drug Court Clearinghouse and Technical Assistance Project.] Washington, DC: Author; and
Arredondo, D. E., Kumli, K., Soto, L., Colin, E., Ornellas, J., Davilla, R. J., Edwards, L. P., & Hyman, E. M. (2001). Juvenile
mental health court: Rationale and protocols. Juvenile and Family Court Journal, 1-19.
¥ Bureau of Justice Assistance. (2003). Juvenile Drug Courts: Strategies in Practice. Washington, DC: U.S. Department of
Justice. [NCJ 197866.]
# National Center for Juvenile Justice data through 2000 indicates the number of drug cases handled by the juvenile delin-
quency courts increased by more than 200% between 1991 and 2000. Stahl, A., Finnegan, T., & Kang, W. (2002). Easy Access
to Juvenile Court Statistics.

A major longitudinal study noted that delinquent behavior and substance abuse clearly overlap regardless of age, gender, or
ethnicity, with approximately 50% of juvenile offenders having diagnosable substance use disorders in need of treatment.
National Council of Juvenile and Family Court Judges’ Juvenile Sanctions Center (2003) Graduated Sanctions for Juvenile
Offenders: A Program Model and Planning Guide. [See Lindsay, M. Chapter 4: Issues and Programs for Special Needs
Populations.]

A 2002 federally funded study of youth in Cook County juvenile detention (Chicago, Illinois) found that two-thirds of the
teens tested positive for drugs. Teplin, L. A., Abram, K. M., McClelland, G. M., Dulcan, M. K., & Mericle, A. A. (2002).
Psychiatric disorders in youth in juvenile detention. Archives of General Psychiatry, 59, 1133-1143. As of 2001, more than 140
juvenile drug courts had been established and more than 125 were being planned.

A very conservative research estimate states that 20% of juvenile offenders are mentally ill; a study in Santa Clara
County(San Jose), California found that on a specific day, 215 of 301 youth detained in secure detention were in the county’s
mental health services database and half had conditions that generally require medication. (Juvenile Court Targets Mental
Illness, San Jose Mercury News, February 24, 2001).

Estimates of less serious illness are in the range of 40% to 70%. Pumariega, A. J., Atkins, D. L., Rogers, K., Montgomery, L.,
Nybro, C., Caesar, R., & Millus, D. (1999). Mental health and incarcerated youth II: Service utilization. Journal of Child and
Family Studies, 8, 205-215. A Cook County mental health study found that nearly two-thirds of boys and nearly three-quar-
ters of girls detained in the Chicago juvenile facility had at least one psychiatric disorder. Teplin, L. A., Abram, K. M.,
McClelland, G. M., Dulcan, M. K., & Mericle, A. A. (2002). Psychiatric disorders in youth in juvenile detention. Archives of
General Psychiatry, 59, 1133-1143.

% The juvenile mental health court in Santa Clara County (San Jose), California was established through the realignment of
existing resources and did not require significant new financial resources or personnel for its operation. In six years,
Milwaukee, Wisconsin reduced the average cost per mentally ill juvenile offender from more than $6,000 per month to less
than $3,200. Arredondo, D. E., Kumli, K., Soto, L., Colin, E., Ornellas, J., Davilla, R. J. Jr., Edwards, L. P., & Hyman, E. M.
(2001). Juvenile mental health court: Rationale and protocols. Juvenile and Family Court Journal, 1-19.
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The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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This chapter examines the initial juvenile
delinquency court process, beginning when the
juvenile delinquency court is presented with a
written allegation that a youth has violated the
law and ending with the setting of the first juve-
nile delinquency court hearing. The first hearing
is either the detention hearing, if the youth is
detained, or the initial hearing, if the youth is
summoned to juvenile delinquency court.

The chapter also extensively discusses alterna-
tives to handling cases through the formal delin-
quency system and alternatives to placing youth
in detention. Although fewer violent and danger-
ous crimes are being committed by youth, more
youth are being referred to juvenile delinquency
courts for drugs, domestic violence, and other
problem behaviors that can be handled more
effectively through social, substance abuse, and
mental health agencies.! It is the responsibility of
the juvenile delinquency court judge and other
juvenile justice system stakeholders to work
together to prevent youth from being unnecessar-
ily involved in the juvenile delinquency court and
unnecessarily placed in detention.

The written allegation that begins the juvenile
delinquency court process is a document that
explains the facts and circumstances of the
alleged law violation and provides identifying
information regarding the defendant and witness-
es. The document is usually completed by law
enforcement. Jurisdictions call this initial written
allegation by many names (e.g., police report,
affidavit, probable cause statement, complaint,
case summary). The DELINQUENCY GUIDELINES
uses the term “affidavit” when referring to this
document.

Either at the same time, or at another step in
the process, a second document is completed that
states in formal legal language the name and
number of the specific state statute that the youth
is alleged to have violated. This second document
is also called by different names in different juris-
dictions. The DELINQUENCY GUIDELINES uses
the term “petition” to refer to this second docu-
ment.

In some juvenile delinquency courts, the
person completing the affidavit also files the peti-
tion at the same time and both documents begin
the juvenile delinquency court process. In other
courts, the affidavit is filed with the juvenile
delinquency court, and then forwarded to the
prosecutor or handled by juvenile delinquency
court intake to make the decisions of legal suffi-
ciency and formal or informal processing. If the
prosecutor or juvenile delinquency court intake
decides to pursue formal action, the prosecutor or
juvenile delinquency court intake prepares and
files the petition to accompany the affidavit. In
some jurisdictions, the affidavit is not considered
a filed document and does not become part of

the court file.

The steps in the process of handling the affi-
davit, or the affidavit and petition, specifically,
determining legal sufficiency and whether to pro-
ceed formally or informally, are covered in the
first part of this chapter. Included are descriptions
of informal juvenile delinquency court proceed-
ings and other diversion options. The chapter
also discusses the processes involved in the deci-
sion to detain or release an arrested youth.

There are three possible circumstances when
an affidavit is filed with the juvenile delinquency
court:

1. An affidavit may be filed without the police
arresting the youth. In this circumstance, the
police believe that community safety will
not be adversely affected if the youth
remains in the community until appearing
before the juvenile delinquency court. The
juvenile delinquency court process in this
situation is described in section B.

2. The second circumstance is when the police
arrest the youth and bring the youth to
detention intake when they file the affidavit.
This should occur only when the police
believe that the youth should be detained
until the first hearing.

3. The third circumstance is when the police
have been unable to locate the youth and
believe that the youth should be detained
when located. The police file the affidavit
with a request to issue a warrant or writ for
the youth’s arrest. In this situation, once the
arrest warrant is issued, the juvenile delin-
quency court does not become further
engaged until the youth is arrested and
brought to the juvenile delinquency court.

The juvenile delinquency court process subse-
quent to law enforcement bringing a youth to the
juvenile delinquency court detention intake to be
detained on a served warrant parallels the process
that occurs when a youth is arrested at the time
the affidavit is filed. Both of these situations are
described in section B.

A. THE IMPORTANCE OF CONSISTENCY AND
TIMELINESS IN DECISION MAKING

Three of the most important decisions made in
a juvenile delinquency case occur at the outset of
the process. Those decisions are:

1. Are the allegations legally sufficient to move
the case forward or are the allegations insuf-
ficient for the case to proceed?

2. If the allegations are legally sufficient, will
the case be diverted or handled in the
formal delinquency court system?
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3. If the case will be handled formally, will the
youth be detained or released until the first
hearing; and if detained, is secure detention
required?

As discussed in Chapter II, Section E, Using
Screening and Assessment Tools to Help Make Key
Decisions, decisions such as these, if not totally
statutorily driven, should be made using validat-
ed screening tools that are designed to assess risk
to reoffend as well as capture information avail-
able on possible needs. The screening tool will
vary depending upon the specific issues to be
addressed and what information is available at
the point of screening. Chapter II, Section E,
describes different factors that should be built
into screening tools for use at different points in
the juvenile delinquency court process. When
juvenile delinquency systems use validated tools
they enhance objectivity and decrease individual
subjectivity, resulting in greater consistency and
fairness.

The first of the three decisions made at the
outset of the process, determining whether the
allegation is legally sufficient, is statutorily driven.
For the most part, the second decision of whether
to proceed formally or divert to informal
resources is not statutorily driven except in the
most serious felony cases involving prosecutorial
waiver and direct file in criminal court. Therefore,
the decision of whether to proceed formally or to
divert should be made using a validated screen-
ing tool, specifically designed to assist with deter-
mining which cases may be appropriate to divert,
and to ensure diversion decisions are made using
consistent factors. The third decision is statutorily
driven by state law, which usually allows juvenile
delinquency court intake to detain a youth only if
the youth is a danger to self or others, will prob-
ably reoffend, or may abscond. However, imple-
menting  this  statutory  standard  justly,
consistently, rationally, and efficiently requires
the use of a validated screening tool designed to
assist in identifying risk of reoffending or
absconding, as well as identifying possible needs
of the youth.

These decisions are too important to be left to
unstructured guesswork. They should be deter-
mined by written criteria that are aligned with the
law and the goals and key principles of the juve-
nile delinquency court. The criteria should give
structure and consistency to decision-making,
without eliminating professional discretion.?
When the juvenile delinquency court operates
detention facilities, the presiding judge should
approve the detention intake criteria. When the
juvenile delinquency court does not operate
detention, both entities should collaborate to set
the criteria. For the juvenile justice system to
operate optimally, the community, law enforce-

ment, social service agencies, and other system
participants should understand when youth are
and are not likely to be detained.

Timeliness is as important as consistency. As
discussed in Chapter II, Section C, many youth
who become involved in the juvenile delinquen-
cy court, both pre-adolescents and adolescents,
have not yet developed the ability to think
beyond the present and to connect present acts
with future consequences. As a result, if the juve-
nile delinquency court process is not timely, the
intended lesson of consequences and accounta-
bility is lost and so the juvenile delinquency
court’s consequences will not likely change the
youth’s future behavior. Timeliness is important
regardless of whether the matter will be handled
formally or informally. It applies to all steps of the
process and all juvenile justice participants, from
law enforcement’s investigation and decision to
charge the youth, to informal decisions and inter-
ventions, to each step that leads up to the juve-
nile delinquency court judge making disposition
orders. Delays in the response of the juvenile jus-
tice system lessen the impact of an intervention.

B. LEGAL SUFFICIENCY

The first step in processing the filed affidavit is
to determine if there is legal sufficiency. Legal
sufficiency includes: 1) if the information stated in
the affidavit is proven to be true, would the
alleged facts be legally sufficient to establish that
the alleged law violation has occurred; 2)
whether the alleged offense is within the statute
of limitations; 3) whether the alleged offense
occurred within the geographic jurisdiction of the
juvenile delinquency court; and, 4) whether the
alleged offense is within the legal jurisdiction of
the court. Legal sufficiency should be determined
before a decision is made regarding whether to
proceed formally or to divert. A juvenile delin-
quency charge should not be referred for formal
processing or informal diversion if the allegation
is not legally sufficient.

The DELINQUENCY GUIDELINES recom-
mends: When juvenile delinquency courts use
intake staff or probation officers to review affi-
davits and file complaints, not only should the
prosecutor sign off on a petition prior to filing,
but the prosecutor should also review any affi-
davit that the intake officer declined to file, and
have the ability to override the intake decision.® If
not well-designed, this process could take signif-
icant time to move between the juvenile delin-
quency court and prosecutor. The most efficient
way to handle this first step in the juvenile delin-
quency court process, in order to reduce the
length of time between the presentation of the
allegation to the juvenile delinquency court and
the youth’s first contact from the formal or infor-



CHAPTER III: INITIATING THE JUVENILE DELINQUENCY COURT PROCESS

mal system, is to have prosecutor trained and
approved staff at the point of initial filing of the
affidavit, to ensure staff have sufficient legal
knowledge to make the decision as to legal suffi-
ciency.

The decision of legal sufficiency, if not made
immediately upon the filing of the affidavit (Day
1), should be made in most cases by the end of
the next business day (Day 2). There may be
some instances where more time is required to
make this decision well. Tt is not an acceptable
trade-off to file unnecessarily in order to meet this
recommended time line.

In some juvenile delinquency courts, all citi-
zens are allowed direct access to the formal juve-
nile delinquency court process and the court will
accept all affidavits for formal processing without
screening for legal sufficiency. Some juvenile
delinquency courts will accept citizen affidavits
after the police have investigated and refused to
file. This practice is not recommended because it
is not a good use of the juvenile delinquency
court’s resources and can unreasonably require a
youth and family to appear before the juvenile
delinquency court. If citizens are complaining
that law enforcement is not filing affidavits when
they should, the juvenile delinquency court
administrative judge should contact the head of
the law enforcement agency and request that a
group of citizens, law enforcement, and juvenile
delinquency court representatives be convened to
explore the issue and determine what changes, if
any, should be recommended. Tt is more effective
and efficient to address a systems issue in this
way, as opposed to a case-by-case basis.

C. PROCESS AND OPTIONS FOR DIVERTING
AFFIDAVITS AND PETITIONS FROM THE
FORMAL DELINQUENCY COURT SYSTEM

A significant percentage of juvenile delinquen-
cy cases are, and should be, handled informally.
Most juvenile delinquency courts handle the
majority of status offense cases informally. In
addition, a significant percentage of charges
against persons and property, drug charges, and
public order charges are handled informally.*

1. Process for Determining Whether to
Handle an Affidavit Formally or Informally

The next step in processing the filed affidavit,
after it has been determined to be legally suffi-
cient, is to determine whether it will be diverted
from the formal system and handled informally.
Key Principle 6: Juvenile Delinquency Court
Judges Should Ensure Their Systems Divert
Cases to Alternative Systems Whenever
Possible and Appropriate guides this system
decision by limiting formal processing of petitions

to cases where it is apparent that law enforce-
ment diversion, prosecutor diversion, or juvenile
delinquency court diversion to community servic-
es has failed to protect, or will be ineffective in
protecting the community from significant risk of
harm.

There are several reasons for this key principle:

e First, most youth who are referred to juve-
nile delinquency court for a delinquent or
status offense never return on a subsequent
offense.” Using expensive formal resources
for this population is not necessary when
less expensive informal diversion resources
are equally effective.

e Second, properly designed informal
response systems are faster than the formal
adversarial juvenile delinquency court
process. Since responses that occur closer to
the time of the offense have more impact
than delayed responses, an informal
response can be more effective for the
youth.

e Finally, in order for juvenile delinquency
courts to have sufficient resources to deal
effectively with the more serious offenders,
the juvenile delinquency court should not
use unnecessary resources on less serious
offenders.

Juvenile delinquency courts should encourage
law enforcement and prosecutors to consider
diversion for every status offender, every first-
time, non-violent misdemeanant offender, and
other offenders as appropriate. Juvenile delin-
quency courts judges should engage the commu-
nity, law enforcement, and the prosecutor in the
development of diversion programs, including
dispute resolution alternatives. Juvenile delin-
quency court staff should participate in the cre-
ation and ongoing monitoring of these programs
to ensure that they are successfully diverting
appropriate alleged juvenile offenders.

As discussed in Chapter II, Section E, and ear-
lier in this chapter, the prosecutor or juvenile
delinquency court intake should use a validated
diversion screening tool to determine which cases
are diverted for informal processing. If police,
social service agencies or probation officers make
diversion decisions prior to an affidavit being
filed, these decisions should also be made using
shared, consistent standards. These decisions and
outcomes should be held in a central repository
of information so that each entity can determine
if the youth has been previously diverted, and so
that consistency and outcomes can be evaluated.

Juvenile delinquency systems should maxi-
mize diversion opportunities so that most minor
offenders with no serious prior involvement with
the juvenile delinquency court, and who, along




CHAPTER III: INITIATING THE JUVENILE DELINQUENCY COURT PROCESS

with their families, are willing to acknowledge
responsibility and accept services and sanctions
voluntarily, are diverted from the formal system.
Most cases appropriate for informal diversion
involve offenses that do not pose a significant
threat to public safety requiring arrest and detain-
ment. Consequently, they would fall into the situ-
ation of filing an affidavit without an arrest.
Timeliness is equally important when affi-
davits and petitions are diverted as when they are
handled in the formal delinquency court system.
Where a jurisdiction's statutory timeframes are
shorter than those recommended, the statutory
timeframes should be followed. A juvenile delin-
quency court with technology resources as rec-
ommended in Key Principle 15: Juvenile
Delinquency Court Judges Should Ensure the
Court Has an Information System That Can
Generate the Data Necessary to Evaluate
Performance, Facilitate Information Sharing
with Appropriate Agencies, and Manage
Operations Information will be able to track
these steps to ensure timeframes are being met.
Listed below are the process steps and recom-
mended time lines to determine whether to pro-
ceed formally or informally and how to handle
informal cases. All references to numbers of days
refer to business days as opposed to calendar days.

e Review all affidavits using written juvenile
delinquency court to quickly sort those
cases that are obvious formal action cases
(i.e., felonies, multiple repeat misde-
meanants, first time misdemeanants with
weapon involvement, or serious injury to
the victim, etc.) for formal processing in the
juvenile delinquency court. This step should
be completed immediately following the
decision of legal sufficiency, which should
be made no later than the end of the work-
day following the filing of the affidavit (Day
2).

e Review remaining affidavits to identify prob-
able informal diversions, applying that have
been agreed to by the prosecutor’s office,
the juvenile delinquency court, community,
police, and defense counsel, and which
have been incorporated into a validated
diversion screening tool. This review can be
made based on the information in the affi-
davit and information regarding prior diver-
sions and formal petitions. A supervisor
should review cases where overrides have
been made to ensure consistency and appro-
priateness of these decisions.

This decision should be made no later than
the end of the second workday following
the filing of the affidavit (Day 3). If the
review determines that the case should be
handled formally, the prosecutor should file

the petition with the juvenile delinquency
court immediately, so that the juvenile delin-
quency court process of setting the initial
hearing can begin no later than the next day
(Day 4). In some cases, where the youth is
not detained, the prosecutor may need more
time to investigate the matter. If so, the pros-
ecutor should complete the investigation as
expeditiously as possible, but within five
days. Refer to the next section, Engaging
the Formal Delinquency System, for the
process steps for setting the initial hearing.
For cases still under consideration for diver-
sion to informal resources, contact the
victim to obtain additional information
about the offense and to ascertain the
victim’s view of proceeding informally.
Although a victim’s opposition or unwilling-
ness to participate informally should not by
itself rule out diversion in an otherwise
appropriate case, the victim’s viewpoint and
desires should be carefully weighed (Days 4
and 5).°

Make the final decision whether the case
qualifies to be diverted to informal
resources, if agreed to by the youth and
parent or guardian, and if the youth admits
responsibility. If the youth and parent or
guardian do not agree to use the informal
system, they have the right for the case to be
handled formally. If the final intake decision
is that informal diversion is appropriate, ten-
tatively determine which diversion option
appears most appropriate (Days 4 and 5).
Depending on the diversion option selected,
either notify the youth and parent or custo-
dian of the date and time to appear for an
informal hearing or an assessment meeting,
or contact the alleged offender and parent
or custodian by phone to determine their
willingness to cooperate with a direct refer-
ral to a diversion program or intervention. If
contact is made by phone, obtain additional
information to assist in making adjustments
to the diversion option tentatively selected
and inform the youth and parent or custodi-
an of the next step (Day 5).

At the first face-to-face contact between the
diversion option and the youth and parent
or custodian, which could be an informal
hearing, a meeting, or an educational pro-
gram, inform the youth and parent or custo-
dian of their right to refuse diversion and
demand a formal hearing. Determine if the
youth accepts responsibility for the offense.
If the youth does not, immediately refer the
case to the formal system. Inform the youth
and parent that if the youth fails to fulfill the
diversion requirements, the case will be for-
mally prosecuted. Explain the youth’s rights
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under Miranda, and that, if the youth fails to
fulfill the diversion requirements, any state-
ments made during diversion may be used
against her or him at a formal adjudication
hearing. Obtain youth and parent or custo-
dian signatures on a written agreement to
handle the case informally. The agreement
should specify that the youth and parent or
custodian were notified of the rights and
consequences discussed above. This face-to-
face contact should occur as soon as possi-
ble but not later than the tenth day after the
affidavit was filed.

e After discussing the situation with the youth
and parent or custodian, determine what
services or sanctions are appropriate, and
complete and sign a written time-limited
plan of services and sanctions with the
youth and parent or custodian. This plan
could be fulfilled after attendance at a spec-
ified program, or it could continue up to
three months for an ongoing service.
Required diversion services should not gen-
erally exceed three months, although excep-
tional circumstances may warrant that
required services continue up to six months.
Voluntary continued participation with the
diversion service, beyond the time when the
agreement ends, should be encouraged, if
appropriate.

e The diversion intervention should forward a
report to the referring entity by the end of
the second business day after the end of the
agreement time. The prosecutor or juvenile
delinquency court intake reviews compli-
ance and either terminates the case if the
diversion agreement has been met, or refers
the case for formal prosecution if the youth
did not successfully complete the diversion
agreement. Case termination or referral for
formal prosecution should be completed
within two days of the receipt of the diver-
sion services report.

In some juvenile delinquency courts a suc-
cessful diversion does not show on the youth’s
record because a petition was never filed. In
other juvenile delinquency courts the petition is
filed, but shows as a dismissal on the official
record if the diversion is completed successfully.
In other juvenile court systems, the offense shows
on the youth’s official record as an admitted
offense. If a successful diversion shows on a
youth’s official record, the youth should be able
to immediately file for expungement.

A chart of the steps and timeframes for the
diversion process follows.
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2. Chart of Steps and Timeframes for the Diversion Process

Affidavit alleging law violation is submitted/filed with the juvenile court and
forwarded to the prosecutor. (Day 1)

v

Is the affidavit legally sufficient? (Not later than Day 2)
The person who filed the affidavit is

notified and no further action occurs.

<+—NO

—— YES

_

Does the case meet the agreed guidelines that have been

incorporated into a diversion screening tool? (Not later than Day 3) >>
v NO ! YES v
Immediately file the affidavit 1.Contact the victim for input into the diversion decision.
and petition for formal 2.Formalize the decision to divert if agreed to by the youth and
processing. parent or guardian.
Refer to Charts and Time 3.Either:
Lines for Engaging the

¢ Send notice to the youth and parent or custodian of a date and
Formal Delinquency System time to report for an informal hearing or meeting that is within 10
days of the date the affidavit was submitted; or
¢ Contact the youth and parent by telephone to determine if they
agree to diversion, and if so, obtain additional information to
select the appropriate diversion; notify the youth and parent
during phone conversation, and by written notice, of the time and

Not later than Day 4 if case
does not meet diversion
guidelines; and within one
business day if diversion is
offered and declined or
diversion report indicates

place to report to the intervention.
noncompliance. All steps completed not later than Day 5
T L2
N < Do the youth and parent or guardian agree to diversion?

>

I
YES
1.Diversion intervention begins with explanation of rights; the youth admitting responsibility for the

offense; and a diversion agreement is signed by youth and parent/custodian;
2.A specific and time limited diversion plan is created and signed by all.

The diversion intervention should begin not later than 10 days from the date the affidavit was
submitted/filed; the length of time of the diversion intervention could be one meeting or up to a

three-month plan of services.

3. On the date specified in the plan, the diversion resource reviews compliance, completes and
forwards a report to the prosecutor or juvenile delinquency court within two days.

<

Did the youth comply with the diversion plan?

>
NO

VES — Prosecutor and court close the
YES file/dismiss the petition/and consider an

expungement request if applicable.
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3. Diversion Options

There are many diversion options used by
juvenile delinquency courts. There are also many
diversion options used by police, schools, prose-
cutors, and other organizations in lieu of referring
the case to the juvenile delinquency court. Most
diversion options fall into one of three categories:
1) informal juvenile delinquency court proceed-
ings; 2) dispute resolution alternatives; and,
3) community-based programs and service
interventions. All diversion options should be
time-limited. Some diversion options such as
negotiation (AKA mediation), family group con-
ferencing/family conflict resolution, victim-
offender conferencing, and accountability boards
have already been described in Chapter II,
Section G. Other diversion options include:

e Youth (AKA Teen) Courts’

Youth Courts, also called Peer Courts and
Teen Courts, were developed in the 1980s
as an alternative to the traditional juvenile
delinquency court system for younger and
less serious offenders.® Forty-eight states
have at least one youth court in the state.
This popularity was driven by the juvenile
delinquency court’s need to focus resources
on increased numbers of serious, violent,
and chronic juvenile offenders, thereby
requiring alternative systems for less serious
offenders; and, by positive anecdotal reports
from those involved with this peer-centered
approach. In response to this rapid growth,
the OJJDP awarded a grant to The Urban
Institute of Washington, D.C., in 1998, to
conduct a national evaluation of youth
courts and the National Youth Court Center
(NYCC) was established in 1999 as a central
point of contact for Youth Courts.’

Youth courts operate on the premise that the
judgment of a juvenile offender’s peers may
have a greater impact than the decisions of
adult authority figures. Therefore, if other
teens question and confront an offending
youth’s behavior and attitudes, there should
be a significant rehabilitative effect. By inte-
grating teen offenders into the jury after they
have completed their sanctions, they are
helped to reintegrate into the prosocial com-
munity. In addition, the youth court concept
was designed to have a positive effect, in
essence a “civics lesson,” on the non-offend-
ing volunteer teens who serve in the various
youth court roles, and to empower youth to
accept responsibility for their communities
and their peers. Finally, youth courts may
also encourage the entire community to take
a more active role in responding to juvenile

crime. Publications on youth courts consis-
tently state the following benefits:

> Accountability — helping to ensure that
young offenders are held accountable for
their illegal behavior.

> Timeliness — moving from arrest to sanc-
tions within a matter of days rather than
the months that may pass with traditional
juvenile delinquency courts.

> Cost Savings — handling a substantial
number of youth offenders at relatively
little cost due to using primarily volunteer
youth and adults.

> Community Cohesion — increasing public
appreciation of the legal system, enhanc-
ing community and juvenile delinquency
court relationships, encouraging greater
respect for the law among youth, and
promoting volunteerism among both
adults and youth.

Refer to the Appendices for more informa-
tion on youth courts.

Other Informal Juvenile Delinquency Court
Proceedings Including Truancy Court

Informal juvenile delinquency court pro-
ceedings may be operated by the juvenile
delinquency court or by community agen-
cies that have been authorized by the juve-
nile delinquency court to hold informal
court proceedings. When operated by the
juvenile delinquency court, informal hearing
officers are often probation officers. When
operated by court authorized community
agencies, the informal hearing officer is
often a criminal justice professional, a social
worker, or a volunteer attorney.

Truancy courts held in schools are an exam-
ple of informal juvenile delinquency court
proceedings. Truancy courts in Louisville,
Kentucky, Baltimore, Maryland, and
Phoenix, Arizona, have been identified as
effective uses of juvenile delinquency courts
to address truancy on an informal basis.
Their impact comes from a combination of
using the juvenile delinquency court’s
atmosphere of formality and consequence,
but in a non-punitive manner, while keep-
ing students in the school setting and iden-
tifying and treating the underlying family
and school causes of the truancy.

Informal juvenile delinquency court pro-
ceedings follow a quasi-hearing protocol,
with hearings held in a room resembling a
courtroom, allegations read to participants,
the youth questioned regarding the incident
and admitting or denying the allegations,
and the parent, school staff, and other
appropriate key participants speaking about
the youth’s behavior in general. The infor-




mal hearing officer makes a disposition
using the power that was granted through
the youth’s and parents’ consent to have the
charge handled informally.

Typical dispositions in informal hearings
include a period of house confinement or
other privilege restrictions such as no televi-
sion, limited social activities, or driving
restrictions; essays on the offense, or what
the youth will do to prevent further offens-
es; apology letters and voluntary restitution
to the victim; informal supervision; commu-
nity service hours; and referrals to commu-
nity agencies for counseling, substance
abuse evaluations, or other social services as
needed. It is important that hearing officers
in informal juvenile delinquency court pro-
ceedings have sufficient training in legal
issues to ensure that the rights of the youth
and family are not violated. It is also impor-
tant that hearing officers in informal juvenile
delinquency court proceedings understand
community cultural differences and have
sufficient training in adolescent develop-
ment, victimization and trauma, mental
health, and substance abuse so that the dis-
position will be effective in deterring future
law violations.

Informal juvenile delinquency court pro-
ceedings may be held in the juvenile delin-
quency court building, a community or
municipal center, or a school. Informal juve-
nile delinquency court proceedings held in
communities and staffed by volunteers from
the community, can be very effective for
several reasons:

> They can be held in the evening to make
it easier for parents to be involved with-
out taking time away from work;

> They can incorporate dispositions that
help improve the community and help
strengthen the youth’s connections to the
community, such as washing police cars
at the local station, cleaning community
areas, or volunteer service in the commu-
nity;

> Using community volunteers increases the
community’s knowledge of juvenile jus-
tice and often creates strong system advo-
cates; and

> The costs involved in using formal juve-
nile delinquency court resources can be
avoided. Informal juvenile delinquency
court proceedings use fewer resources
than formal hearings because they do not
involve prosecutor and defense attorneys,
multiple hearings, and are not conducted
by higher paid judicial staff.

Some informal juvenile delinquency court
proceedings are staffed only by a hearing
officer, while others have assigned proba-
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tion officers and clerks. It is important that
there is some method of follow-up to ensure
that the youth complies with the agreed dis-
position. If the youth does not comply, the
case should be referred back to the formal
juvenile delinquency court.

Educational Programs

Many juvenile delinquency courts refer
youth directly to educational programs as an
informal diversion. These programs are usu-
ally designed to teach substantive informa-
tion that addresses a specific type of
behavior or issue. They support cognitive
development and pro-social skills. In order
for the offense to be handled informally, the
youth, and sometimes the parents, must
agree to attend the program. These pro-
grams usually consist of one or more ses-
sions held in the evening or weekend where
educational information is presented,
including the harmful and unpleasant con-
sequences of continuing the behavior. They
also include a presentation of community
resources that are available to families need-
ing further assistance. Examples of this type
of diversion option include theft prevention
programs, violence prevention programs,
tire safety programs, and victim impact pro-
grams.

e Referrals to Community Agencies

An affidavit, or discussion with youth and
parent, may provide information that indi-
cates a direct referral to a community
agency for assessment and intervention
would be appropriate. For a juvenile delin-
quency court to use this method effectively,
protocols and agreements must be worked
out in advance between the court and the
agency. The protocols must include a maxi-
mum acceptable time between referral and
engagement, agreed forms for obtaining
consent, an agreed plan, and how and when
the agency will report back to the juvenile
delinquency court on follow-through.

Certain offenses are clear indicators of the
need for specialized assessment and inter-
vention. When this type of case is diverted
for informal processing, juvenile delinquen-
cy courts should refer these youth and fam-
ilies to social service systems that can assess
and address the need. Any diversion option
for youth with indicators of substance abuse
or mental health issues, or where offenses
are related to family conflict, should require
an assessment by an appropriate profession-
al and require follow-up on assessment rec-
ommendations. Juvenile delinquency court
judges should engage community resources
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to create rapid response systems for youth
with these needs who have been informally
diverted.

For all youth whose cases are handled infor-
mally, it is important to ensure that staff are
trained to identify warning signs of those
issues that are more prevalent in the juvenile
justice population than the population at
large — specifically, mental health issues,
substance abuse, domestic violence, victim-
ization and trauma, and past or present
abuse or neglect. Youth with these problems
are likely to recidivate unless they receive
interventions specific to these issues.
Professionals involved in making diversion
decisions, and professionals involved in pro-
viding diversion services, should be trained
to identify signs that these problems might
exist, and to make appropriate referrals to
community services that can successfully
address these issues.

D. ENGAGING THE FORMAL DELINQUENCY
SYSTEM

In some juvenile delinquency courts, all peti-
tions found legally sufficient are formally filed,
and then the decision is made whether to divert
the case to the informal system. If the case is
diverted to the informal system, the formal filing
is held in abeyance until the youth successfully
complies with the diversion intervention, and
then the formal petition is dismissed. In other
juvenile delinquency courts, after the affidavit has
been found legally sufficient and the decision is
made to handle the case informally, a petition is
not filed. If the youth does not comply with the
informal intervention, the petition is then filed.
Regardless of which system is used, this section
begins at the point that the decision is made to
process the allegation formally. If the petition has
not yet been filed, it should be filed at this point.

As discussed at the beginning of the chapter,
there are three different situations that may exist
when the formal process is engaged:

e A petition is filed with a request to summon
the youth to juvenile delinquency court.

e The arrested youth is brought to detention,
the affidavit is filed, and the police request
the youth be detained until the juvenile
delinquency court hearing.

e The petition is filed and a warrant issued for
the youth’s arrest."

1. The Juvenile Delinquency Court Accepts a
Formal Petition Without Arrest or Warrant

At this point, the decisions of legal sufficiency

and whether to proceed informally or formally
have been made and the decision is to proceed
formally. Depending on individual case circum-
stances, these decisions are made between day 2
and day 5 from the date the affidavit is filed. The
juvenile delinquency court’s next steps in the
process are:

e Immediately set a date for the initial
hearing. The hearing date should be set
as soon as notice can be completed, but
not more than three weeks from the
filing of the petition.

Based on the hearing time line parameters
built into the juvenile delinquency court’s man-
agement information system, the system should
generate the earliest appropriate date and specif-
ic time for the initial juvenile delinquency court
hearing on the appropriate judge’s docket. Three
Key Principles apply to this process step:

Key Principle 3: Juvenile Delinquency
Courts and Juvenile Abuse and Neglect
Courts Should Have Integrated One
Family-One Judge Case Assignments

Key Principle 9: Juvenile Delinquency
Courts Should Render Timely and Just
Decisions and Trials Should Conclude
Without Continuances

Key Principle 15: Juvenile Delinquency
Court Judges Should Ensure the Court
Has an Information System That Can
Generate the Data Necessary to
Evaluate  Performance, Facilitate
Information-Sharing with Appropriate
Agencies, and Manage Operations
Information

By entering the youth’s name in the juvenile
delinquency court’s management information
system, the system should identify the judge
assigned to the youth’s family; if the youth’s
family has previously been in the formal system;
or, should assign a judge, if this is the first formal
juvenile court matter in the youth’s family. The
management information system should identify
if the youth is involved in the juvenile court’s
abuse and neglect system or any other area of the
juvenile court, and assign the same judge to the
juvenile delinquency case. It is not effective juve-
nile delinquency court practice for child protec-
tion and juvenile delinquency efforts to be
handled independently. This can result in dupli-
cate services, gaps in services, inconsistent dispo-
sitions, and judicial decisions based on half of the
relevant information.™

The management information system should
identify whether any other matters regarding the
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youth are pending so that this new petition can
be consolidated with any pending matters. If the
youth is on probation, the management informa-
tion system should have the ability to electroni-
cally notify the probation officer of the new
offense and initial hearing date.

e Initiate service of the summons to
appear before the juvenile delinquency
court.

The juvenile delinquency court’s manage-
ment information system should be able to
generate the documents for hearing notifica-
tion immediately after selecting the court
date. When the summons is served, infor-
mation should also be provided to the youth
and family that describes the juvenile delin-
quency court process, legal rights, the choic-
es that need to be made at the initial
hearing, why counsel for youth is important,
and options to obtain legal representation
for the youth prior to the hearing.

The process steps of setting the initial hear-
ing and initiating hearing notification should
both occur no later than the end of the busi-
ness day following the decision to proceed
formally (Day 3 to Day 0).

e Ensure that legal representation is
assigned in advance.

Key Principle 7: Youtbh Charged in the
Formal Juvenile Delinquency Court
Must Have Qualified and Adequately
Compensated Legal Representation
applies to this process step. The DELIN-
QUENCY GUIDELINES recommends that
the youth, parent, and counsel for the
youth meet prior to the initial hearing
to determine the position they will take
at the hearing. This enables counsel to
contact the prosecutor prior to the hearing if
desired. The better the preparation prior to
the hearing, the more timely and efficient
the process will be. See Section D (3) of this
chapter for how to design a system that pro-
vides for counsel for youth to be appointed
prior to the first hearing.

e Consolidate all appropriate informa-
tion, forward the information to the
prosecutor, and place it into the juvenile
delinquency court’s legal file.

This includes the affidavit and petition and
any other appropriate information that has
been provided to the juvenile delinquency
court, including reports from failed diver-
sion interventions.

When juvenile delinquency courts accept a
formal petition without arrest or warrant, and
then routinely take more time to set the initial
hearing than required by service of summons,
they do not provide timely justice. Juvenile delin-
quency court judges should require their systems
to be timely, and if they are not, should engage
juvenile delinquency court staff and all involved
system stakeholders to design a system that will
be timely. Once a timely system is designed, all
new cases should proceed under the new system.

Juvenile delinquency courts that do not create
systems that enable counsel to be obtained in
advance of the initial hearing, and as a conse-
quence, allow counsel to be absent or unpre-
pared at the first hearing, make it difficult for
time-specific hearings to be set and adhered to,
cause additional unnecessary hearings to be set
which wastes juvenile delinquency court
resources, and delay timely justice. Such systems
end up with unnecessary continuances, waste
expensive resources due to extensive waiting
times, and are disrespectful to its citizens. These
issues are part of Key Principle 9: Juvenile
Delinquency Courts Should Render Timely
and Just Decisions and Trials Should
Conclude Without Continuances .

Examples of the way one juvenile delinquen-
cy court accomplishes timely process, diversion,
and one family-one judge in situations where the
juvenile delinquency court accepts a formal peti-
tion without arrest or warrant are as follows:"

e The police officer provides a copy of
the affidavit and gives an initial court date to
the youth and family when the decision is
made to file the affidavit. This is possible
because the juvenile delinquency court sets
aside docket dates and times for initial hear-
ings and provides these dates to the police.

e Because the jurisdiction assigns judges geo-
graphically, the youth automatically appears
before his or her assigned judge every time,
preserving one family-one judge. If a juve-
nile delinquency court does not assign
judges geographically, the system can work
by providing the police immediate phone
access to this information, or providing the
police access to the component of the juve-
nile delinquency court’s management infor-
mation system that selects court dates by the
assigned judge.

e Assoon as the affidavit is filed with the juve-
nile delinquency court, the case is screened
for legal sufficiency and formal or informal
processing. The police are sufficiently
trained so that insufficiency is rarely an
issue, and the police have created their own
diversion resources for youth with less seri-
ous offenses. Consequently, most filed affi-
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davits are legally sufficient and are handled
formally. If, however, the affidavit is filed
and the decision is made to handle the
matter informally, the parties appear at the
scheduled initial hearing date, but instead of
a hearing, they meet with the diversion
coordinator to sign the agreement for the
informal process and select the diversion
program. Another option for diversion pro-
cessing is to contact the family by telephone
and vacate the court date if informal diver-
sion is chosen.

This system saves significant juvenile delin-
quency court resources to issue the summons and
enables an initial hearing or informal diversion to
be scheduled within a week of the filing of the
affidavit. A chart of steps and time lines for
engaging the formal juvenile delinquency system
is at the end of Section C of this chapter. The next
step in the process of engaging the formal system
is the initial hearing, which is described in
Chapter TV.

2. The Youth Is Delivered to Juvenile
Delinquency Court or Detention Intake with
the Affidavit and a Request to Detain, or the
Youth Is Delivered to Intake on a Served
Warrant

This section covers the remaining two situa-
tions that may exist when the formal delinquency
court process is engaged. In the situation where a
warrant was issued upon the initial filing of the
formal petition because the defendant could not
be found, the police have now arrested the youth
and brought the youth to detention intake with a
request for detainment until the first hearing.
When police request that the youth be detained,
it is important that the affidavit not only specify
the details of the alleged offense, but also the rea-
sons the youth should be detained.

The place of intake may vary from jurisdiction
to jurisdiction. There may be a secure detention
facility where police bring youth, and juvenile
delinquency court or detention intake staff make
the decision whether to detain in secure or non-
secure detention or shelter care, or to release the
youth pending the initial hearing. The jurisdiction
may have a place where police can bring all
youth when they file the affidavit, and the juve-
nile delinquency court is responsible to deter-
mine whether to hold or release, and if release,
contact the parent to pick up the youth. Some
rural jurisdictions have no detention facilities and
their choices are to transport the youth to anoth-
er jurisdiction’s secure or non-secure detention or
shelter care or to release the youth to an appro-
priate adult. The most effective juvenile delin-
quency systems have options for both secure and

non-secure detention, and minimize the practice
of police delivering a youth to the juvenile delin-
quency court for processing, when the youth will
not qualify for secure or non-secure detention.

When the police deliver a youth to the desig-
nated intake point, the process steps are:

e The juvenile delinquency court and
prosecutor should immediately make
the two decisions of legal sufficiency
and whether to handle the case formal-
ly or informally, except when these
decisions were made when the warrant
was issued. If the case will be handled
formally, the affidavit and petition
should be filed.

In systems where the police, schools, pros-
ecutor, child protection agency and juvenile
delinquency court are a collaborative team
with aligned expectations, it should be rare
for a youth to be arrested and brought to
intake on a petition that is legally insuffi-
cient. If the petition is not legally sufficient,
or if the situation will be handled informal-
ly, the youth should be immediately
released to an appropriate adult.

o If state statutes permit or require, and if
the affidavit to be handled formally
alleges a misdemeanor or felony, photo-
graph and fingerprint the youth."

Fingerprinting and photographing alleged
delinquent youth assists the juvenile delin-
quency court to accurately identify repeat
offenders who may give false identification.

e Decide if the youth should be released with
or without restrictions pending hearing on
the charge, or detained in secure or non-
secure detention.

State statutes generally restrict authority to
detain a youth prior to adjudication for three
reasons: 1) the youth is a danger to the com-
munity or likely to commit another serious
offense; 2) there is reason to believe that the
youth will not appear at the scheduled court
hearing if released; or, 3) the youth’s safety
requires detainment.

Different jurisdictions have different systems
regarding who is responsible for intake and
detention. In some jurisdictions, the juvenile
delinquency court operates both the intake
and detention centers of the juvenile delin-
quency court. In others, detention intake is
the responsibility of another department of
government. In some jurisdictions, the child
welfare system or other social service agen-
cies are responsible for non-secure deten-
tion. Some rural jurisdictions have no




options for secure or non-secure detention
in their areas and must travel extensive dis-
tances to facilities in other counties if they
believe a youth should be detained.

The DELINQUENCY GUIDELINES recom-
mends a system that includes a variety
of options for youth who should be
released with restrictions pending the
initial hearing, or detained in secure or
non-secure detention until the deten-
tion hearing. There are varying degrees of
danger to the community and varying
degrees of risk of absconding. A significant
factor in assessing these risks is whether or
not there is supervision available that will
enforce restrictions so that secure detention
is not required. Youth who would meet the
criteria of release, except that they lack
appropriate home supervision, can be
appropriately placed at home with electron-
ic monitoring, placed with appropriate rela-
tives, or placed in non-secure facilities. To
the extent possible, there should be suffi-
cient resources and facilities available to
provide release with restrictions and secure
and non-secure options in every jurisdiction.

Professionals from assessment centers,
receiving centers, and holdover programs
can help determine the appropriate degree
of security required, coordinate getting
youth in the most appropriate setting, and
ensure that youth do not end up in secure
detention unnecessarily.” Large jurisdictions
should have staff secure and non-secure
options in different locations than secure
detention. Rural jurisdictions may need to
create multi-use buildings with flexible areas
that can shift from secure to non-secure
depending on the detained population.

Youth who otherwise would be released but
cannot be because a parent or custodian
cannot be located, the parent or custodian is
deemed to provide insufficient supervision,
or the youth is in the custody of the child
protection agency for foster care, should not
be placed in secure detention by default.
Youth whose own safety requires detain-
ment should generally not be held in secure
detention. These youth may include youth
actively under the influence of illegal sub-
stances, youth in psychiatric crisis, or youth
who need protection from an unsafe situa-
tion. In these instances, hospitals, treatment
centers, or non-secure facilities are the
appropriate places of detainment as
opposed to secure juvenile detention.

The decision of which setting is most appro-
priate to the needs of the youth and com-
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munity should be made immediately upon
the youth’s arrival at detention intake. The
decision should be guided by the use of a
validated detention admission screen as dis-
cussed in Chapter II, Section E (1), that is
completed on every youth, to ensure con-
sistency in decision-making.'® As described
in more detail in Chapter II, the detention
admission screen should produce a score
which determines whether secure detention
is required due to high risk to reoffend or
abscond. Tt should also identify special
needs of the youth so that they can be
addressed in secure detention, and help
identify appropriate alternatives if secure
detention is not required. The detention
admission screen should identify any med-
ical, physical, mental health, or family vio-
lence issues, including a trauma history, that
might place the youth’s safety in question or
impact behavior management issues in the
secure or non-secure detention setting.

If the decision is to release with or with-
out restrictions, set the date for the ini-
tial hearing within two weeks, prepare
the hearing notification packet, ensure
the police, prosecutor, and victim are
notified of the release, and release the
youth to the parent or custodian.

The juvenile delinquency court’s manage-
ment information system should select a
court date and generate documents for hear-
ing notification so that they can be served
on the youth and parent at release. When
the summons is served, information should
be provided to the youth and family that
describes the juvenile delinquency court
process, legal rights, and choices that need
to be made at the first hearing. It should also
provide information regarding options for
obtaining counsel for the youth prior to the
initial hearing, so that counsel has time to
prepare, hearings do not need to be unnec-
essarily continued, and the process pro-
ceeds in as timely a fashion as possible.

Any restrictions placed on the youth pend-
ing the initial juvenile delinquency court
hearing should be provided in writing, thor-
oughly explained to the youth and parent or
custodian, and signed by the youth and
parent or custodian. Examples of restrictions
used by juvenile delinquency courts in lieu
of secure detention are covered in the next
section of this chapter.

If the decision is to detain the youth in
secure or non-secure detention, set the
detention hearing on the next business day,



CHAPTER III: INITIATING THE JUVENILE DELINQUENCY COURT PROCESS

but no later than 48 hours (excluding
Saturdays, Sundays, and legal holidays).

Juvenile delinquency courts with the most
efficient processes work collaboratively with
the police and community residential facili-
ties to ensure admission guidelines are
clearly delineated and communicated. The
system stakeholders agree that youth who
will not be detained are not arrested and
brought to juvenile delinquency court
intake. If there is question as to what the
outcome will be, an advance call is made to
determine whether the circumstances will
result in detainment.

When a youth is brought to detention with
a request to detain but is not detained, the
person making the arrest, and the juvenile
delinquency system loses credibility with
the youth. Also, it is a significant waste of
time resources on both the part of the police
and detention intake when this occurs. The
police have made an unnecessary trip.
Detention intake must locate an appropriate
person to whom they can release the youth.

The DELINQUENCY GUIDELINES recom-
mends that, wherever possible, a juve-
nile delinquency court is able to hold
detention hearings on Saturday morn-
ings for youth admitted to detention
Friday afternoon or evening.

Once the decision to detain has been made,

intake should:

— Serve the youth with the affidavit and peti-
tion and explain what can be expected in
detention and at the detention hearing.
Intake should tell the youth what charges
have been brought against him or her,
explain detention rules and processes, and
explain the decisions the juvenile delin-
quency court judge will make at the deten-
tion hearing. Intake should explain the role
of counsel, and how counsel will contact
the youth prior to the detention hearing.

— Contact the parent, guardian, and custodian.
Explain the circumstances and charges,
when to appear for the juvenile delinquen-
cy court detention hearing, how to obtain
counsel for the youth, and the decisions to
be made at the first hearing. Permit the
youth to talk to the parent, guardian, custo-
dian, or other significant adult.

— Process the youth for admission to secure or
non-secure detention. This processing
should include a mental health screen,
including risk of suicide, and a substance
abuse screen.”” The substance abuse screen

may include a breathalyzer or urinalysis.
Administering breathalyzers and urinalyses
serve both to ensure the safety of the child
by identifying immediate medical treatment
needs, and ensure protection of intake and
detention staff from unanticipated aggres-
sive behavior that may occur because the
youth is under the influence of a behavior-
altering substance. An assessment of levels
of aggression, maturity, and trauma history
should direct the decision on unit placement
and inform detention staff of effective meth-
ods of behavior management. Physical
health screens should occur at admission
with full physical assessments provided
within 48 hours.

e When the youth is released or detained,
ensure that legal representation is
assigned in advance.

Key Principle 7: Youth Charged in the
Formal Juvenile Delinquency Court
Must Have Qualified and Adequately
Compensated Legal Representation
applies regardless of whether the youth is
released or detained. The DELINQUENCY
GUIDELINES recommends that youth,
parent, and counsel for the youth meet
prior to the detention or initial hearing
to determine the position they will take
at the hearing. This enables counsel to
contact the prosecutor prior to the hearing if
desired. The better the preparation prior to
the hearing, the more timely and efficient
the process will be. See the next section for
how to design systems that ensure qualified
counsel is available prior to the detention or
initial juvenile delinquency court hearing.

e When the youth is released or detained,
consolidate all appropriate information,
forward the information to the prosecu-
tor, and place it into the juvenile delin-
quency court’s legal file.

This includes the affidavit and petition and
any additional police reports, documenta-
tion of to whom the child was released, if
applicable, or documentation of the parent
or custodian contact on a detained youth.

In some instances, the youth does not need to
be detained but a parent or custodian or relative
cannot be located. When this occurs, intake
should arrange the release of the youth to an
appropriate shelter care or non-secure holdover
facility until the parent, custodian, or a relative
can be located.

The next step is the detention hearing or ini-
tial hearing, which is covered in the next chapter.
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3. Ensuring Qualified Counsel Will Be
Available and Prepared for the First Hearing

When juvenile delinquency courts have effec-
tive informal systems that handle less serious
cases, and only the more serious cases appear on
the formal docket, resources should be freed to
enable all youth with formal petitions to be rep-
resented by qualified and effective counsel.
Qualified counsel has an understanding of child
development principles, cultural differences,
mental health, trauma, mental retardation, and
maturity issues that relate to juvenile competency
to stand trial issues; treatment options that could
serve as effective alternatives to detention; and
special needs issues including prior victimization
and educational needs. Qualified counsel under-
stands juvenile delinquency court process and
knows enough about disposition resources to
advocate for a disposition response that will meet
the youth’s needs. Effective counsel becomes
involved in the case prior to the first hearing, has
a manageable caseload, and is present at all juve-
nile delinquency court hearings.

Although n re Gault® mandated that accused
juveniles have the right to the assistance of
defense counsel to safeguard legal interests, the
right to effective counsel remains underutilized."”
Too often juvenile delinquency court judges’ and
judicial officers’ inquiries regarding the right to
and desire for counsel are absent or not thor-
ough, resulting in waiver of counsel. Juveniles
who are not represented by counsel are not likely
to effectively exercise their other due process
rights.®

Frequently, even though counsel is assigned to
represent youth, crushing caseloads, lack of time
to investigate charges or gather critical informa-
tion, and inadequate training and experience
result in ineffective representation. A comprehen-
sive study published by the American Bar
Association’s Juvenile Justice Center indicated that
aggressive advocacy was often discouraged, and
was not widespread or even very common.?
Studies of 12 state juvenile delinquency court
defense systems confirmed that excessive case-
loads, inordinately low compensation, lack of
counsel at critical stages of the process, lack of
training, and lack of investigative and technology
resources remain common problems.*? Juvenile
delinquency court personnel have sometimes
perceived that when counsel represents youth,
the court process is delayed and made more cum-
bersome. In contrast to this perception, juvenile
delinquency courts have found that providing
counsel facilitates earlier resolution of cases.”

Many juvenile delinquency courts have sys-
tems that provide access to counsel the day of the
detention or initial hearing. However, most juve-
nile delinquency courts wait to address the issue

of counsel until the parties appear at court. This
system design results in the inability of counsel to
meet with the youth prior to the day of the hear-
ing and is generally designed this way because:

e State laws prohibit the public defender from
becoming involved in a case until after the
juvenile delinquency court orders the
appointment of counsel,

e Funding systems do not allow payment
prior to appointment;

e Inadequate funding systems require the
public defender to limit the number of cases
that can be handled and limit the amount of
time spent on a case to a minimum. This
causes processes to be developed that dis-
courage the youth and families from
requesting counsel; and,

e A belief by juvenile delinquency courts that
representation is not really needed by
youth, or that if representation is needed,
contact prior to the first hearing is not nec-
essary.

The delay is unfortunate. First, it makes it dif-
ficult for juvenile delinquency courts to set and
hold to specific initial hearing times and it creates
unnecessary and inefficient delays, often requir-
ing additional hearings that could have been
avoided. Second, it prevents indigent youth and
families from being able to access counsel in
advance of the hearing to fully explore the
options and make advised and considered deci-
sions about the best course of action. Finally, it
prevents the public defender from being able to
prepare for the initial hearing prior to the court
date. Families who can afford private counsel do
not have these barriers and rarely appear at a
detention or initial juvenile delinquency court
hearing without prior consultation with counsel.

Potential solutions to enable indigent youth
and families to interact with counsel before the
first hearing include:

e The juvenile delinquency court and public
defender working with the legislature to
change rules or statutes that prevent the
public defender from becoming involved
before the first court hearing.*

e Drafting a Memorandum of Understanding
between the juvenile delinquency court and
public defender that allow the public
defender to become involved before the first
hearing. Three ways to accomplish this are:

> Agree that at the time the petition is filed
and prior to the summons being sent, the
juvenile delinquency court will generate
an order on every formal case stating that
if a youth qualifies, the juvenile delin-
quency court will appoint the public
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defender to the case nunc pro tunc to the
qualification date.

> Agree that if the youth seeks the services
of the public defender prior to the hear-
ing and qualifies, the public defender will
immediately submit a request for appoint-
ment for the juvenile delinquency court
to consider prior to the first hearing, and
that the request will be favorably
received.

> The juvenile delinquency court, public
defender, and funding sources work out a
funding system that enables the public
defender to accept a qualified youth for
representation before the hearing.

e The system creates interim legal services that
indigent clients can access when the police
begin an investigation or when the family
learns that a petition has been filed. These
services provide fast, free legal advice until
a public defender is assigned. A representa-
tive meets with the youth and family at the
police station or detention, advises youth
and family of their rights prior to the juve-
nile delinquency court hearing, and collects
information for the first hearing.”

Juvenile delinquency court judges are respon-
sible to ensure that qualified and effective coun-
sel is available for all youth alleged to have
violated the law who appear before the formal
juvenile delinquency court. If such systems do
not exist, the judge should work with the public
defender, private bar, funding sources, and the
legislature to overcome the barriers to creating
this system.*

A chart of steps and time lines for engaging
the formal delinquency system follows.
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4. Chart of Steps and Time Lines for Engaging the Formal Delinquency System

PRIOR PROCESS STEPS: Either (1) the affidavit was completed without an arrest, the prosecutor determined it
to be legally sufficient and the prosecutor or juvenile delinquency court intake decided to handle the case
formally; or, (2) the police have arrested a youth, delivered the youth to juvenile detention, and filed an affidavit;

or, (3) the police have filed an affidavit with a warrant for the youth’s arrest.

v
< Has the youth been delivered to juvenile detention with the affidavit? >
NO ' YES
L

The juvenile delinquency
court accomplishes the
following not later than the
end of the business day
following the filing of the
petition:
1.Determines if the youth
has an assigned judge.
2.Schedules the case for
an initial hearing before
the assigned judge as
soon as notice can be
completed but not more
than three weeks from
the date the petition is
filed.
3.Sends the summons to
appear with information
regarding:
¢ Explanation of the
juvenile delinquency
court process;

¢ Legal rights;

¢ The types of decisions
that the court will make
at the initial hearing;

¢ Why counsel for the
youth is important; and

¢ How to obtain counsel
for the youth before the
initial hearing.

4. Consolidates legal
documents, forwards
documents to
prosecutor, and places
documents into the
juvenile delinquency
court’s legal file.

Juvenile court intake and the prosecutor immediately determine legal
sufficiency and whether to proceed formally or informally.

K 7

-l

<< Is the affidavit legally sufficient? >> NO® prgseecéﬁti t:n q
YES immediately
n release the
youth.
ill the affidavit be considered fo>
informal diversion? )
Immediately

NO |

YES release the youth

v

v

and refer to

If statutorily appropriate, photograph and fingerprint.

diversion
process chart
and time lines.

v

Based on the detention admission screen,
does the youth qualify for admission to
secure or non-secure detention?

NO '

YES

4

4

e Select a court date within two

weeks on the family’s
assigned judge’s docket.
Generate summons,
explanation of process,
instructions on obtaining an
attorney, and any restrictions
on the youth’s behavior.

Release youth to parent,
guardian, or custodian,
serving summons and
reviewing all written
information.

Forward documents to
prosecutor and juvenile
delinquency court’s legal file.

e Set detention hearing for next
business day and not later than
48 hours.

¢ Serve youth with affidavit and
petition and explain the court
process and detention rules.

¢ Contact the parent or custodian;
explain charges, how to obtain
counsel, process, detention,
visitation; permit youth to talk to
parent.

e Process youth for admission to
secure or hon-secure detention
or shelter care.

¢ Forward information to
prosecutor and juvenile
delinquency court’s legal file.
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E. ALTERNATIVES TO SECURE DETENTION,
MANAGING THE DETENTION CENSUS, AND
RESTRICTIONS ON HOLDING YOUTH IN
ADULT JAILS

Juvenile delinquency courts should have a
continuum of options for youth who, for commu-
nity safety reasons, should not be released after
arrest to their parent or custodian without restric-
tions after arrest. Juvenile delinquency courts
should also have an alternative to secure deten-
tion for youth who cannot be released because
parents, custodians, or relatives cannot be locat-
ed.?”” This continuum is necessary in order to
ensure that the juvenile delinquency court is
effectively protecting both the youth and the
community. Secure detention is unnecessary and
can be potentially harmful to certain youth who
are at low to moderate risk of reoffending.
Without a continuum of alternatives, it becomes
difficult to keep detention at a safe census level
and to ensure availability of secure detention to
those juveniles who require it.

It is also important for juvenile delinquency
courts to know that federal restrictions prohibit
the use of adult jails for holding juveniles.
Discussion of these issues concludes this section
and this chapter.

1. Alternatives to Secure Detention

As previously discussed, the risk of reoffend-
ing screen used when an arrested youth is
brought to detention should produce a score that
coincides with either release without restriction,
release with restriction, non-secure detention, or
secure detention. Youth whose scores do not rise
to the level of danger to self or others, significant
risk to reoffend, or risk of absconding according
to the validated risk screen and overrides, should
be unconditionally released until the initial hear-
ing or released to shelter care if a parent or cus-
todian cannot be located. When youth need to be
detained because they are a danger to them-
selves, they should be placed in an appropriate
medical, mental health, or substance abuse
assessment or treatment facility. Youth who are
rated at medium to high risk of absconding or
reoffending should be matched with an appropri-
ate secure or non-secure option according to their
assessed degree of risk of reoffending or
absconding.

Many juvenile delinquency courts have been
very successful in using options to secure deten-
tion to manage youth who show a moderate risk
to reoffend or abscond, as well as to provide non-
secure options to youth whose parents cannot be
located or cannot provide appropriate supervi-
sion. Due to increased staffing and building secu-
rity requirements, the more restrictive the

detention option, the more expensive the option.
It is not a good use of resources to use a more
restrictive option than is necessary to maximize
community safety and maximize probability that
the youth will appear at the initial hearing.

Options to secure detention, moving from
those designed for lower risk to reoffend youth to
higher risk to reoffend youth, generally fall into
one of three broad categories:*

e Home detention and home supervision
programs — the youth lives at home and
continues to report to work or school with
varying degrees of restrictions and supervi-
sion. Restrictions include curfews, house
arrest, and  electronic  monitoring.
Supervision includes unannounced visits
and random telephone calls to check com-
pliance.

e Day and evening reporting centers — the
youth sleeps at home but is required to
report to a structured and supervised center
on a daily basis after school or work and on
the weekends. These programs operate at a
significantly lower cost than detention
because there is no need for third shift staff
coverage.

e Temporary shelters or holdover pro-
grams — these can be staff-secure facilities
where youth at risk of reoffending reside in
lieu of secure detention, or they can be non-
secure holding facilities for youth who could
be released but the parent, custodian, or a
relative cannot be located or cannot provide
appropriate supervision. These programs
generally operate at approximately 75% of
the cost of detention because of reduced
staffing ratios, and often offer more skill-
building experiences and relational support
than secure detention.

Three populations of youth that often
unnecessarily remain in secure detention for
extended periods of time are youth involved
in domestic violence, youth whose parent or
custodian refuse to allow them to return
home, and youth awaiting non-secure resi-
dential placement. Non-secure or staff-
secure facilities can be a very effective
alternative for these populations as well as
other higher risk populations.”

Examples of juvenile delinquency courts that
have had very successful experiences in creating
continuums of options to secure detention are
described below:

e An urban and suburban area with a popula-
tion of approximately one-half million has a
detention facility that could house 125




youth; however, it averages a daily popula-
tion of 60.* This enables three units to
remain closed at significant savings. A por-
tion of these savings fully funds a three-
tiered system of detention levels. When a
youth is arrested and brought to the deten-
tion facility, a risk screen is completed
which places the youth in one of three
levels:

> Level 1 is secure detention.

> Level 2 is a detention reporting center.
Youth in school are required to report to
a center 34 hours a week, and youth not
attending school are required to report to
the center 51 hours a week. While at the
reporting center, youth are involved in
structured programming that includes a
“thinking error” behavioral management
program, tutoring, job readiness, basic
living skills, community service, recre-
ation, and drug testing.

> Level 3 is home detention. Youth have a
minimum of two surveillance contacts per
day and six hours of weekly program-
ming at the detention reporting center.

Level 2 and Level 3, referred to as commu-
nity detention, together average a cost of
less than one-third the cost of Level 1. Level
2 and Level 3 options have a capacity of 55
youth per day. In 83% of cases, youth suc-
cessfully completed all three requirements
of the community detention program which
are: 1) appearing at all juvenile delinquency
court hearings as scheduled; 2) not engag-
ing in behavior that results in additional
charges while in community detention; and,
3) not exhibiting behavior in the detention
reporting center that would require place-
ment into secure detention.

A very large urban juvenile delinquency
court decided it needed alternatives to
secure detention when the 500-bed deten-
tion facility was consistently running at 800
youth per day.*! This jurisdiction has a pop-
ulation of approximately six million. With
assistance from the Annie E. Casey
Foundation, they instituted a continuum of
options to secure detention that resulted in
reducing the secure detention population to
an average of 475 youth per day. When the
grant ended, more than enough resources
were saved annually from reduced secure
detention staffing costs to continue to sup-
port the cost of the continuum of options.

A risk of reoffending screen is used at
detention intake to determine which option
should be used. As with the prior example,
success is defined by three factors: 1)
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appearing at all juvenile delinquency court
hearings as scheduled; 2) not engaging in
behavior that results in additional charges
while in community detention; and, 3) not
exhibiting behavior that would require
placement into secure detention. The
options included in this continuum and the
percentages of youth who successfully com-
plete each alternative to secure detention
are:

> Juvenile Delinquency Court Notification —
the focus of this intervention is on keep-
ing out of detention those youth who do
not appear for juvenile delinquency
court, have arrest warrants issued as a
result, and are usually held in secure
detention after the warrant has been
served. Many of these youth are in this
predicament because of a lack of disci-
pline by parents or youth in managing
their appointments and obligations, as
opposed to intentionally ignoring the
juvenile delinquency court. Additional
written and telephone reminder notices
to all youth in advance of every pre-adju-
dication court hearing has reduced the
number of youth who are placed in
secure detention for this reason.

> Community Outreach Supervision — ten
hours of random direct supervision con-
tacts are made with youth by agencies
within the community. Success rate is
94%.

> Home Confinement — youth receive two
random home visits by a probation officer
every three days during the evening and
weekend, as well as random telephone
voice verification approximately five
times a week. Success rate is 94%.

> Evening Reporting Center — home con-
finement is combined with a requirement
to report to a center five days a week
from 4:00 p.m. to 9:00 p.m. There are five
centers in different areas of the city oper-
ated by community organizations.
Success rate is 95%.

> Electronic Monitoring — youth are placed
at home on electronic monitoring super-
vised through collaboration between pro-
bation and the sheriff’s office. Success
rate is 96%.

> Staff-secure Shelter — these shelters are
designed for youth who are pending
adjudication and disposition and for
youth awaiting non-secure placement.
The shelters are operated by community
agencies. Success rate is 96%.

A county juvenile delinquency court in a
rural area that incorporates a population of
122,000, consisting of four primary towns, is
an example of how to overcome the chal-
lenges of providing a continuum of secure
detention options in a rural area.” In addi-
tion to a regional secure detention facility,
the county juvenile delinquency court has
the following continuum of options:
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> Electronic Monitoring — provides supervi-
sion for youth to remain in their home
from several days to several weeks pend-
ing juvenile delinquency court disposi-
tion.

> Community-Based Emergency Shelter
with Negotiation (AKA Mediation)
Services — the juvenile delinquency court
purchases this service from a community
agency. The service provides not only
temporary shelter, but also negotiation
services to create a safety plan for the
community and family so that the youth
can be released home pending resolution
of the court process.

> Foster Care — the juvenile delinquency
court contracts with a private foster care
provider for eight beds that can be used
for emergency placements.

> In addition, the county is developing a
day and night reporting center and a non-
secure girl’s shelter.

A study in North Carolina examined 19 alter-
natives to detention programs around the state,
both in cities and rural areas.® All programs
included careful screening for admission, inten-
sive monitoring and supervision, small caseloads
with individualized attention, strict rules for com-
pliance and curfew, contacts at nights and week-
ends, verification of compliance at home and
school, inclusion of supportive community
resources, and rapid placement into secure con-
finement if needed.

The study found the programs to provide less
restrictive options to secure detention in a cost-
effective manner without compromising public
safety. Over 75% of the cases in the alternative
programs successfully avoided secure detention.
Of the less than 25% of cases that ended up in
secure detention, less than 5% committed new
offenses while in the program. The remainder
failed due to technical program violations.

2. Managing the Detention Census*

When detention facilities extend beyond their
intended capacity, it is not in the best interest of
the youth who are detained, nor is it in the best
interest of detention staff or the juvenile justice
system. Over-crowded detention facilities can be
unhealthy, dangerous, and chaotic places, with
high operating costs, overtaxed staff, inadequate
services, and heightened risks of violence and
suicide among detainees. Too often, jurisdictions
build bigger detention facilities only to have them
exceeding capacity in a short period of time.
Several studies have found evidence that deten-
tion rates varied in direct proportion to the avail-
ability of detention facilities.”

These problems can be avoided when juvenile
delinquency courts, and the intake and detention
facilities that support them, have processes in

place to ensure that only those youth who require
secure detention are entered into secure deten-
tion, and that these youth are released in a timely
fashion.* Experiences described in the previous
section show that by providing options to secure
detention, juvenile delinquency courts can
manage their detention population without put-
ting the community at risk, without building
bigger facilities, and without filling every avail-
able secure detention bed.

The first line of defense against allowing the
detention population to exceed capacity has been
extensively discussed. To summarize, this first
line of defense is to: 1) use validated risk of reof-
fending screens and consistent processes to deter-
mine which youth can be safely released or
diverted to non-secure options; and, 2) develop a
continuum of options to secure detention that will
enhance community safety, keep youth who need
crisis mental health or substance abuse detoxifi-
cation facilities out of secure detention, help
youth build skills, and conserve resources. A
strong system to manage secure detention intake,
and a system to ensure that detained youth are
released in a timely fashion, will make the most
significant impact on keeping the detention pop-
ulation within capacity.

Additional tools that juvenile delinquency
courts and detention systems have used to keep
their detention populations at a safe level and to
ensure that detained youth are released in a
timely fashion include:*

e Setting a maximum acceptable secure deten-
tion daily population; communicating the
number of youth in detention along with the
number of openings in the various non-
secure detention options daily to judges and
probation officers; ensuring that non-secure
options have sufficient capacity so that some
openings always exist; and regularly rein-
forcing to all juvenile delinquency court staff
the judge’s expectation to keep detention
within the established acceptable popula-
tion boundary.

e Involving representatives of all juvenile
delinquency court divisions, detention,
police, victims, child welfare agency, prose-
cutors, counsel for youth, and community
leaders in examining an overcrowding prob-
lem and creating a continuum of options to
solve the problem.

e Ensuring that no pre-disposition youth is
held in detention without a timely pending
court date.®

e If statutes allow detention to be used as a
disposition consequence, having clear
guidelines regarding when it is appropriate
to use detention in this manner and for how
long, and requiring that the juvenile delin-
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quency court order specifies a reasonable
end date for the detention.

e Holding weekly meetings led by the judge
and including invited representatives of all
pertinent system participants, including judi-
cial officers, probation officers, detention
intake staff, detention management staff,
prosecutor, counsel for youth, child welfare
representatives, and schools, to review any
youth who is in detention post-adjudication.
The purpose of the review is to ensure that
there is a valid reason to continue to hold
every youth and that systems involved in
setting up disposition services are acting in
a timely fashion, so that no youth remains in
secure detention longer than is absolutely
necessary.

Juvenile delinquency courts should measure
and monitor the number of youth who abscond
or fail to appear in court to insure that release
options are not used inappropriately.

3. Restrictions on Holding Juveniles in Adult
Jails®

The Juvenile Justice and Delinquency
Prevention Act of 1974, and subsequent modifi-
cations to that Act, established requirements relat-
ed to holding juveniles in adult jails. In order for
states to receive their full share of federal formu-
la grants, these requirements must be met. The
parts of this Act that specifically relate to holding
juveniles in adult jails include:*

e Sight and Sound Separation — Whether wait-
ing trial or already adjudicated, juveniles
may not be detained where they will be in
contact with adult inmates. This requirement
does not rule out time-phased use of non-
residential areas by juveniles and adults and
is not violated by brief, accidental contact in
such areas.

e Jail and Lockup Removal — Unless they are
being tried as adults in criminal court, juve-
niles may not generally be detained in adult
jails or lockups, except that:

> Juveniles accused of nonstatus offenses
can be detained in an adult jail or lockup
for no more than six hours if being
processed for release, awaiting transfer to
a juvenile facility, or waiting to make a
court appearance, but only if they do not
have contact with adult inmates and if the
staff have been trained and certified to
work with juveniles.

> Juveniles accused of nonstatus offenses
can be detained in an adult jail or lockup
if they are outside a metropolitan statisti-
cal area (as defined by the Office of
Management and Budget), there is no

existing acceptable alternative placement
available, and conditions of distance to
be traveled do not allow for juvenile
delinquency court appearances within 48
hours; or, if conditions of safety exist that
do not allow for reasonably safe travel,
the time for an appearance may be
delayed until 24 hours after travel condi-
tions become safe. In all of the above cir-
cumstances, the juvenile must be
awaiting an initial juvenile delinquency
court appearance that will occur within
48 hours after being taken into custody
(excluding Saturdays, Sundays, and legal
holidays), they must not have contact
with adult inmates, and the staff must
have been trained and certified to work
with juveniles.

e Collocated Facilities — A juvenile detention

facility collocated with an adult jail facility or
lockup must meet specific criteria to establish
that both facilities are separate and distinct.
Status Offenders — Since the Act prohibits
the placement of status offenders and
nonoffenders in secure detention facilities or
secure correctional facilities, it clearly pro-
hibits holding status offenders in adult jails
or lockups.

e Juvenile Transfers — Once a juvenile has

been formally waived or transferred to crim-
inal court and criminal felony charges have
been filed, the Act requirement that “no
juvenile alleged to be or found to be delin-
quent shall be detained or confined in any
jail or lockup for adults” is no longer appli-
cable. The youth is no longer an alleged
delinquent, but an alleged felon.
Consequently a juvenile who has been
transferred or waived, or is otherwise under
the jurisdiction of a criminal court, is not
federally required to be separated from
adult criminal offenders in a jail or prison.

It is important to note, however, that there is
also no requirement that a juvenile who has
been formally waived or transferred to crim-
inal court with criminal felony charges filed,
be placed with adults in an adult jail. Waiver
and transfer do not transform a juvenile into
an adult. A waived and transferred juvenile
can be commingled with juvenile offenders
until reaching the age of full criminal
responsibility.

It is equally important to note that youth
have a constitutional right to reasonable
safety, adequate medical and mental health
care, rehabilitative treatment, and mandato-
ry education. A juvenile delinquency court
must take into consideration the safety of
the transferred juvenile in an adult criminal
facility, the safety of other juveniles and staff
if the transferred youth is retained in a juve-
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nile detention or correctional facility, and
the constitutional rights of the youth, when
making the determination of where the
transferred youth should be detained.™

When a juvenile delinquency court fails to
follow the requirements of the Juvenile Justice
and Delinquency Prevention Act, the juvenile
delinquency court potentially places the youth in
a harmful situation, potentially places the juvenile
delinquency court in a weakened liability posi-
tion, and potentially harms all delinquent youth
by unnecessarily reducing the amount of funds
available to the juvenile delinquency system to
meet the needs of delinquent youth.
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The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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This chapter describes the first hearing on a
formally processed juvenile delinquency petition.
Prior to this point, an affidavit was filed and
determined to be legally sufficient. The prosecu-
tor or juvenile delinquency court staff decided to
handle the case in the formal juvenile delinquen-
cy court and a formal petition alleging delin-
quency was filed. If the youth was summoned to
juvenile delinquency court after the petition was
filed, the DELINQUENCY GUIDELINES refers to
the youth’s first appearance in juvenile delin-
quency court as the “initial hearing.” If the youth
is in detention, the DELINQUENCY GUIDELINES
refers to the first hearing as the “detention hear-
ing.” Although most juvenile delinquency courts
call the first hearing when a youth is held in
detention the “detention hearing,” many different
names are used for the first hearing when a youth
is summoned to juvenile delinquency court,
including arraignment, probable cause, pre-trial,
or plea hearing. Usually, the only differences
between a detention hearing and an initial hear-
ing are: 1) the timing of the hearing; and, 2) the
need to determine whether the youth will contin-
ue to be detained if the hearing is a detention
hearing.

In juvenile delinquency courts where counsel
is appointed and has met with the youth prior to
the detention or initial hearing, one hearing can
often cover issues of detainment and probable
cause, can allow a plea to be entered, and if the
youth denies the charge, can address pre-trial
issues. Consequently, pre-trial issues are included
in this chapter. This concept of combining all
detention, probable cause, plea, and pre-trial
issues into one hearing may be foreign to many
juvenile  delinquency  court jurisdictions.
However, in many instances, counsel and prose-
cutor can be prepared to address all of these
issues resulting in a one-hearing system that is
more timely for the youth, reduces detention
lengths of stay, conserves juvenile delinquency
court docket time, and conserves prosecutor and
counsel time.

Whenever practicable, if the youth is being
detained in secure detention, a detention hearing
held in a courtroom setting within the detention
center or on the grounds of a juvenile justice
complex is preferred because this reduces safety
and security concerns and saves transportation
costs. Preferably, the first hearing, and subse-
quent hearings through disposition, are held face-
to-face, as opposed to electronically.

A. PURPOSE OF THE DETENTION OR INITIAL
HEARING

The issues that must be covered in a detention
hearing or initial hearing that combines plea and
pre-trial issues include:

1) Ensuring qualified counsel has been engaged,

2) Determining whether the youth understands
the allegations, court process, and proce-
dures, and appears competent to go for-
ward;

3) Ensuring the youth and parent understand
their rights and the juvenile delinquency
court process;

4) Determining whether there is probable
cause to proceed,

5) Determining whether the prosecutor will
request that juvenile jurisdiction be waived
and the youth transferred to the criminal
court;

6) Determining whether the youth admits or
denies the allegations, and if the youth
admits, determining whether a separate dis-
position hearing should be set;

7) If the youth denies the allegations, deter-
mining whether dispute resolution alterna-
tives are appropriate, and if not, addressing
pre-trial issues and setting the case for trial;!

8) If the youth is in detention, determining
whether the youth should continue to be
detained in secure or non-secure detention
or released with or without restrictions
pending the next hearing; and

9) If the youth is in secure or non-secure
detention or shelter care, and if the youth is
currently receiving services funded through
title IV-E, or if it is anticipated that if adjudi-
cated, additional services may be needed
that could be funded through title TV-E,
determine whether remaining at home is
contrary to the youth’s welfare and whether
reasonable efforts have been made to pre-
vent removal and to return the youth to the
home.?

This first juvenile delinquency court hearing is
an opportunity for the court to show its commit-
ment to four key principles:

Key Principle 3: Juvenile Delinquency
Courts and Juvenile Abuse and Neglect
Courts Should Have Integrated One
Family-One Judge Case Assignments

Key Principle 5: All Members of the
Juvenile Delinquency Court Shall Treat
Youth, Families, Crime Victims,
Witnesses, and Otbers With Respect,
Dignity, Courtesy, and Cultural
Understanding

Key Principle 7: Youth Charged in the
Formal Juvenile Delinquency Court
Must Have Qualified and Adequately
Compensated Legal Representation

Key Principle 9: Juvenile Delinquency
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Courts Should Render Timely and Just
Decisions and Trials Should Conclude
Without Continuances

B. TIMING OF THE DETENTION OR INITIAL
HEARING

The detention hearing should be held the first
business day following the youth’s detainment
and not more than 48 hours after detainment
(excepting weekends and holidays). The DELIN-
QUENCY GUIDELINES recommends that, if
possible, juvenile delinquency courts hold
detention hearings on Saturday mornings to
avoid unnecessarily detaining a youth over
the weekend. Difficulty contacting the parents
and notifying them of the need to appear in juve-
nile delinquency court should be the only reason
to delay the detention hearing beyond the next
business day. In many cases, when the parent
appears for the hearing, and when counsel is
available and able to talk with the youth and
parent prior to the hearing, all pre-trial issues can
be addressed at the detention hearing.

When a youth is summoned to juvenile delin-
quency court, the initial hearing should be held
as close to the date the petition was filed, as serv-
ice of summons will allow. Determining whether
the case will be handled informally or formally
could take up to five working days as described
in Chapter III, Section C (1). If systems exist soO
that law enforcement can assign the hearing date
and provide hearing notification to the youth and
parent at the time the decision is made to file the
affidavit [as described in Chapter III, Section D
(D), the initial hearing could be held within two
weeks of the date the affidavit and petition was
filed. If the juvenile delinquency court assigns the
hearing date and handles hearing notification, the
initial hearing should be held not more than three
weeks from the date the affidavit was filed.

In addition to the detention and standard ini-
tial hearing, some juvenile delinquency courts
provide a third timing option. This option, an
expedited initial hearing, can be requested by the
arresting officer for a youth who was not
detained, but whose risk level was close to
detainment. In this system, the arresting officer is
able to immediately obtain an initial hearing date
within five days, and the arresting officer serves
the summons to the youth and parent immediately.

C. LEGAL REPRESENTATION AT THE DETEN-
TION OR INITIAL HEARING

In a juvenile delinquency court of excellence,
counsel is appointed prior to the detention or ini-
tial hearing, and has time to prepare for the hear-
ing. Chapter III, Section D (3) gives several
examples of how to set up such a system. Key

Principle 7: Youth Charged in the Formal
Juvenile Delinquency Court Must Have
Qualified and Adequately Compensated
Legal Representation, applies to this step in the
process. The DELINQUENCY GUIDELINES
recommends that the youth, parent, and
counsel for the youth meet prior to the initial
hearing to determine the position they will
take at the hearing. This enables counsel to
contact the prosecutor prior to the hearing if
desired. The better the preparation prior to the
hearing, the more timely and efficient the process
will be.

Delays in the appointment of counsel create
less effective juvenile delinquency court systems.
Delays make it difficult for juvenile delinquency
courts to set and hold to specific initial hearing
times and create unnecessary and inefficient
delays, often requiring additional hearings that
could have been avoided. Families who can
afford private counsel do not have these barriers
and rarely appear at the first juvenile delinquen-
¢y court hearing without prior consultation with
counsel.

If it is not possible for a youth and family to
contact counsel prior to the first juvenile delin-
quency court hearing, the second preference is to
provide access on the day of the first hearing with
sufficient time for the youth, family, and counsel
to discuss the case before entering the courtroom.
In some juvenile delinquency courts, a staff
person from the juvenile delinquency court or
public defender’s office meets with every youth
and family when they arrive at court to determine
whether the youth qualifies for a public defender.
If so, a public defender is available to meet with
them before the hearing. The youth and parent or
guardian are told to appear at court sufficiently
ahead of the scheduled hearing time so that this
process can be completed and the case called
when scheduled. If the youth does not qualify for
a public defender, a member of the private bar is
called upon to meet with the youth and family
and the juvenile delinquency court assesses attor-
ney fees. To make this system work, the juvenile
delinquency court has agreements with private
counsel who regularly appear before the juvenile
delinquency court to sign in when she or he are
in the juvenile delinquency court, and to make
themselves available, if possible, to pick up these
cases.

When juvenile delinquency systems have
effective management information systems, the
juvenile delinquency court and public defender
can predict the number of cases that will require
counsel so that adequate resources are available
to enable this system to function effectively.

The DELINQUENCY GUIDELINES recom-
mends the combination of all plea and pre-
trial issues into the first hearing, whenever
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possible, over a separate arraignment hearing at
which time counsel is appointed, for two reasons.
First, it prevents the youth from going through a
juvenile delinquency court hearing without the
benefit of counsel. Second, it eliminates an addi-
tional hearing on every juvenile delinquency
court delinquency petition. Eliminating the addi-
tional hearing saves significant resources because:

e Parents must come to court and potentially
miss work once instead of twice;

e Youth must come to court and potentially
miss school once instead of twice;

e Less time passes between the filing of the
petition and resolution of the petition,
enhancing timely juvenile delinquency court
decisions;

e Docket time is conserved;

e Prosecutor and counsel for youth time is
conserved; and

e If the youth is in detention, the number of
detention days is reduced, assisting with
detention census control.

D. CONDUCTING THE DETENTION OR INI-
TIAL HEARING

The first contact between families and the
juvenile delinquency court is often the detention
or initial hearing. Because this first meeting sets
the stage for the family to become positively or
negatively engaged with the juvenile delinquency
court process, it is important to create an atmos-
phere of respect, dignity, courtesy, and cultural
understanding (Key Principle 5). At this entry
point the juvenile delinquency court can exhibit
these qualities in many ways:

e By providing a clean, orderly, attractive, and
safe waiting area for the youth and family;

e By providing private areas for the family to
meet with counsel;

e By providing materials that explain the juve-
nile delinquency court process in languages
that represent significant ethnic groups in
the community who do not speak English;

e By providing easily accessible certified court
interpreters to family members who do not
speak English or are hearing impaired,

e By ensuring all delinquency system partici-
pants show respect for everyone who comes
into the juvenile delinquency court;

e By beginning the hearing at the scheduled
time; and

e By involving all family members who are
present in the courtroom in the hearing,
showing them that their participation is
important. This can be accomplished by
ensuring that parties and key participants
introduce themselves and explain their rela-

tionship to the youth; and by ensuring that,
during the course of the hearing, the juve-
nile delinquency court gives parents, custo-
dians, and other individuals pertinent to the
issues, an opportunity to speak.

In some juvenile delinquency courts,
brochures and other explanatory materials are
available in the waiting areas. In other juvenile
delinquency courts, videotapes are played in the
waiting areas of the court that explain to youth
and families their rights and what will occur in
the juvenile delinquency courtroom. Both meth-
ods increase a family’s understanding of the
process, and increase their ability to effectively
address the issues in the hearing. These materials
supplement the responsibility of counsel for the
youth, and the juvenile delinquency court judge,
to explain rights and the court process.

1. Who Should Be Present

The following individuals should be present at
the detention or initial hearing:

e The judge who is assigned to the family. In
detention hearings, due to the short time-
frames involved, this may not be possible. If
not, the next hearing should be set before
the family’s assigned judge who should
make all disposition decisions;

e The youth who has been charged with the
violation of law;

e The parent or legal custodian of the youth,
including the youth’s caseworker if under
custody to the child protection agency;

e If the youth is living with someone other
than the parent or legal guardian (e.g., non-
custodial relative, foster parent) as the care-
taker of the youth;

e Counsel representing the youth;

e Prosecuting attorneys;

e Certified interpreters if the youth, parent, or
custodian does not speak English or is hear-
ing impaired; and

e Juvenile delinquency court security and
other court staff as required, including sten-
ographic staff or recording technology.

If the youth is on probation or involved in
services, it may not be necessary for the proba-
tion officer or other worker to be present as long
as there is a system to ensure that all necessary
information is available to the judge, prosecutor,
and counsel, either through paper or computer-
ized systems.

If the parent or legal custodian does not
appear for the hearing or is part of the prosecu-
tion of the case, a relative, or other adult with a
positive relationship with the youth should be
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permitted to fulfill the role of supportive parent.
If no other person known to the youth is avail-
able, the court should appoint an in loco paren-
tis to serve as a supportive adult until either the
parent or a relative becomes available, or until
the disposition hearing is completed (refer to
Chapter I, Section D for a more detailed explana-
tion of this role).

2. Information the Juvenile Delinquency
Court Should Have

At the start of the detention and initial hearing,
the following information should be available:

e The petition and affidavit concerning the
alleged law violations and any motions that
have been filed,;

e Information regarding the youth’s prior
involvement with the juvenile delinquency
court, including any other pending charges,
and whether the youth is under the court’s
abuse and neglect jurisdiction;?

e If the youth is in detention, information
regarding the youth’s adjustment and any
issues of concern;

e If the youth is in detention, any information
from the detention intake screening process
that indicates immediate service needs of
the youth, such as medical or mental health
needs;

e If the youth is on probation and in deten-
tion, information from the probation officer
that may be pertinent to the decision of
whether the youth needs to continue to be
held in secure or non-secure detention or
can be released with or without restrictions;

e If the youth is on probation, information
from the probation officer regarding any
cultural or disability issues that would assist
the judge to successfully communicate with
the youth and family; and

e If the youth is in secure or non-secure
detention or shelter care, whether the youth
is receiving services, or may need services
that could be funded through title TV-E.

3. Reading of the Petition and Explanation of
Rights

Juvenile delinquency court judges must be vig-
ilant to ensure that they do not allow the reading
of the petition and explanation of rights to
become a mechanical process. This can be diffi-
cult when dockets are over-crowded, multiple
cases are scheduled at the same time, and the
judiciary covers these process points multiple
times everyday.

It is equally important for the judge, especial-
ly when dealing with a youth and parent for the

first time, to watch for indicators that they may
not understand what is happening. When verbal
or nonverbal warning signs of a lack of under-
standing appear, it is important to slow the
process. The judge must carefully assess whether
there are issues of competency to stand trial that
need to be addressed, or whether language
should be simplified to assist the youth and par-
ents to understand. Competency to stand trial
issues are discussed in the next section.

Prior to the hearing, the youth and family
should have been served with a copy of the peti-
tion and affidavit and given a written explanation
of their rights. Both items should be written in
simple language designed to assist understanding.
When qualified counsel represent youth and have
prepared before the hearing, counsel will have
also carefully reviewed the petition and rights
with the youth and family. Counsel will have sig-
nificant information from these interactions to
assist in identifying whether there are questions
of competency to stand trial that need to be
addressed.

Once the petition has been read, and the juve-
nile delinquency court is assured that the youth
and parent or guardian understand the allega-
tions, due process rights should then be
reviewed. These rights include the right to coun-
sel, the right to have parents present, the right to
a trial, the right to confront and cross-examine
witnesses, and the privilege against self-incrimi-
nation. The burden of proof and possible conse-
quences if adjudicated on the offense should also
be reviewed. Depending on state statutes, other
rights or issues may need to be reviewed. The
youth and parent or guardian should sign a state-
ment that they understand their rights and if the
youth in consultation with the parent or guardian
and counsel chooses to waive any right, the
youth, parent or guardian, and counsel should
sign a written waiver.! If the prosecutor has
requested that the juvenile delinquency court
waive jurisdiction and transfer the case to the
criminal court, the juvenile delinquency court
should explain the process the juvenile delin-
quency court will use to rule on the motion, and
the potential consequences, if the court grants the
motion.

When qualified counsel is involved, the juve-
nile delinquency court can be confident that
when the youth and parent or guardian respond
that they understand the allegations, understand
their rights, and choose to waive a right or enter
a plea, that they are making knowing, intelligent,
and voluntary decisions.

4. Questions of Competency To Stand Trial

Legal competency is defined as a threshold
requirement, imposed by society, for an individ-
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ual to retain decision-making power in a particu-
lar activity or set of activities. A judge determines
competency. There are many different aspects of
legal competency, and an individual may be com-
petent for one purpose but not for another.
Decisional capacity is defined as the mental abil-
ity to understand the nature and effects of one’s
acts and refers to a medical-legal construct that is
determined by a clinician. Although technically
these terms are distinct concepts, they are clearly
related and often are used interchangeably.’

A clinician who has specialized training and
experience in forensic evaluation of juveniles
must assess the decisional capacity of a youth
with regard to the youth’s ability to understand
the nature of the juvenile delinquency court pro-
ceedings and to assist counsel with his or her
defense. These are the primary issues that deter-
mine whether or not the youth is competent to
stand trial. It is important that the clinician’s
report describes any relevant negative impact on
the youth’s decisional capacity caused by situa-
tional factors that can be remedied or accommo-
dated such as the individual’s cultural
background, primary language, communication
style, physical or sensory impairments, motiva-
tion, attentiveness, or emotional factors.® A youth
may be rendered functionally incompetent to
stand trial because the manner in which the juve-
nile delinquency court conducts its proceedings is
not conducive to the youth being able to under-
stand. Youth may also be rendered incompetent
to stand trial because of their age-related immatu-
rity, mental illness, trauma, mental retardation, or
developmental disabilities. Using the clinician’s
assessment of the decisional capacity of the youth,
the juvenile delinquency court judge determines
whether the youth is competent to stand trial.

A juvenile delinquency court judge and coun-
sel generally assume a youth is competent to
stand trial. However, when counsel, prosecutor,
or the juvenile delinquency court judge observe
indicators that competency to stand trial may be
an issue, each is obligated to pursue the question
further. A juvenile’s competence to stand trial
should be explored through additional question-
ing during the detention or initial hearing, in
order to determine whether or not a clinical
assessment is needed, when the juvenile meets
any of these criteria:’

e The juvenile is under the age of 15;

e The juvenile has a history of mental retarda-
tion, mental illness, or trauma;

e The juvenile’s educational or medical records
describe borderline intelligence or learning
disabilities; or

e The juvenile is exhibiting deficits in memory,
attention, or reality testing.

Counsel for the youth is obligated to request a

clinical assessment of decisional capacity if the
youth’s competency to stand trial is in question.
The juvenile delinquency court judge is inde-
pendently obligated to order an assessment if the
judge’s observations raise competency issues,
even if counsel does not request an assessment.
If an assessment is needed, the juvenile delin-
quency court judge should order the assessment,
specify the person responsible to arrange the
assessment, and continue the detention or initial
hearing for as short a period of time possible for
the assessment and report to be completed. If the
youth is in detention, the need for continued
detainment must be addressed.

If the clinical assessment determines that the
youth has significant decisional capacity impair-
ments, the clinician should describe the areas of
impairment and recommend whether hospitaliza-
tion, treatment, or service interventions will
enable the youth to become competent. If the
juvenile delinquency court judge determines that
the youth is not competent to stand trial, the
judge should either:

e Refer the youth for mandated treatment if
there is reason to believe that the treatment
will render the youth competent to stand
trial and the prosecutor chooses to continue
to prosecute the petition; continue the case
for the shortest time possible required by
the treatment intervention to determine
whether progress has been made in restor-
ing the youth to competency to stand trial;
and specify where the treatment will occur,
when it will commence, and who is respon-
sible to ensure that all appropriate arrange-
ments are made; or

e Dismiss the petition if there is no reason to
believe that treatment will render the youth
competent to stand trial, or the prosecutor
chooses not to continue to prosecute the
petition; determine if probate or other legal
action is appropriate, and if so, identify who
will pursue the legal action and when; or, if
appropriate, provide information to the
youth and family regarding an agency or
service that can either assist the youth to
improve the impairments or maximize the
youth’s ability to function with the impair-
ments.

5. Probable Cause and Entering a Plea

Except when the prosecutor has requested a
transfer to criminal court, a separate hearing to
determine probable cause is often unnecessary. If
a motion for transfer has been filed, the juvenile
delinquency court must set the case for a separate
probable cause hearing.® If a motion to transfer
has not been filed, and if there are any issues of
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probable cause, counsel should raise them at this
time. Unless counsel specifically requests a sepa-
rate hearing to determine probable cause, or
unless the prosecutor has filed a motion to trans-
fer, the juvenile delinquency court should move
to the plea phase.

Consultation between the youth, parent or
guardian, and counsel regarding whether the
youth wishes to admit or deny the charge should
have occurred before entering the courtroom.
The juvenile delinquency court judge should
again read the allegations against the youth and
ask the youth’s counsel whether the youth admits
or denies the allegations. If there are multiple
counts within a petition or multiple petitions,
each should be read separately, and the youth
should be asked to respond individually to each
allegation.’

6. If the Youth Admits the Allegation

If the youth, through counsel, has decided to
admit all counts of all petitions, the youth should
complete and sign a plea petition that in addition
to listing rights has a statement of admission and
describes what occurred. The youth should recite
the facts of the offense and the court should
accept the admission and adjudicate the youth.”
The juvenile delinquency court has several
options regarding how to proceed depending on
the specific circumstances of the case:

e If this is a detention hearing, and the
judge is not the family’s assigned judge -
The case should be set for a disposition
hearing on the docket of the assigned judge.
Prior to setting the disposition hearing:

> The juvenile delinquency court judge
must decide whether the youth should
continue to be detained in secure or non-
secure detention because he or she is a
danger to self or others, or at risk of
absconding or reoffending, or whether
the youth should be released with or
without restrictions pending the disposi-
tion hearing. If the youth will continue to
be detained, the disposition hearing
should be set as soon as possible and no
longer than five business days, unless
additional information is needed that will
take a longer period to obtain. If addi-
tional information is needed, the hearing
should be set no longer than 10 business
days.

> If the youth will be released from deten-
tion, the disposition hearing should be set
as soon as possible and not longer than
10 business days, unless additional infor-
mation is needed that will take a longer
period to obtain. Under no circumstances
should the disposition hearing be set for
a period longer than 20 business days
when the youth is not in detention.

> If the youth is released, and if the victim
is not in court when this decision is
made, the prosecutor or probation officer
should notify the victim of the youth’s
release.

e If this is a detention hearing, and the

judge is the family’s assigned judge - The
hearing can move to the disposition phase if
all information and all necessary individuals
are present. See Chapter VII: The Disposition
Hearing. If additional information or per-
sons are needed:

> The disposition hearing should be set for
a future date.

> Prior to setting the disposition hear-
ing, the juvenile delinquency court judge
must make a decision regarding whether
the youth should continue to be detained
in secure or non-secure detention
because he or she is a danger to self or
others or at risk of absconding or reof-
fending, or whether the youth should be
released with or without restrictions
pending the disposition hearing.

> If the youth continues to be detained, the
disposition hearing should be set as soon
as possible within five business days,
unless additional information is needed
that will take a longer period to obtain. If
additional information is needed, the
hearing should be set no longer than 10
business days.

> If the youth is released from detention,
the disposition hearing should be set as
soon as possible within 10 business days,
unless additional information will take a
longer period to obtain. Under no cir-
cumstances should the disposition hear-
ing be set for a period longer than 20
business days for a youth not in deten-
tion.

> If the youth is released, and if the victim
is not in court when this decision is
made, the prosecutor or probation officer
should notify the victim of the youth’s
release.

If this is an initial hearing and the youth
is not in detention - The judge hearing the
case should be the family’s assigned judge,
and the case can move to the disposition
phase if all information and all necessary
individuals are present. See Chapter VII: The
Disposition Hearing. 1f additional informa-
tion or persons are needed:

> The disposition hearing should be set for
a future date. This date should be as soon
as possible within 10 business days,
unless the additional information needed
will take a longer period to obtain. Under
no circumstances, when the youth is not
detained, should the disposition hearing
be set for a period longer than 20 busi-
ness days.
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7. If the Allegations Are Denied or if the
Prosecutor Has Filed a Motion To Waive
Juvenile Delinquency Court Jurisdiction and
Transfer the Case to Criminal Court

If any of the allegations of the petition are
denied, and the prosecutor has not filed a motion
to waive and transfer, the juvenile delinquency
court judge, parties, and key participants should
discuss whether dispute resolution alternatives
are appropriate as opposed to setting the case for
trial." If a dispute resolution alternative is appro-
priate, the parties should agree on the specifics of
the dispute resolution alternative, and the juve-
nile delinquency court judge should continue the
hearing for the shortest time necessary to com-
plete the dispute resolution alternative. At the
continued hearing, parties will either present a
proposed resolution, or inform the juvenile delin-
quency court that resolution has not been possi-
ble. If there is a proposed resolution, the juvenile
delinquency court must determine whether to
approve the proposal and make it a court order.
If the juvenile delinquency court approves the
proposal, a review hearing should be set at a time
appropriate to the details of the court approved
resolution, to ensure that all parties have com-
plied with the resolution that has become a juve-
nile delinquency court order. See Chapter IX:
Post-Disposition Review for more information on
the next steps in the juvenile delinquency court
process.

If dispute resolution alternatives are not
appropriate, have failed to produce an agreed
proposal, or have produced a proposal but the
juvenile delinquency court judge does not
approve it, the case should be set for trial on the
docket of the youth’s assigned judge. If the pros-
ecutor has filed a motion to waive juvenile delin-
quency court jurisdiction and transfer the case to
criminal court, the case should be set for a prob-
able cause hearing.

Regardless of whether the case is set for trial
or set for probable cause hearing on a motion to
waive and transfer, similar issues must now be
addressed. Since counsel and prosecutor are pres-
ent, pre-trial or pre-probable cause hearing issues
can be identified and resolved. These issues
include:

e Determine the necessity or desirability of
amendments to the pleadings;

e Discuss the possibility of obtaining stipula-
tions of fact and documents that will avoid
unnecessary proof;

e Identify any additional pre-trial motions that
the prosecutor or counsel for the youth
intends to file. Both prosecutor and counsel
for the youth should turn over all discovery
materials according to juvenile delinquency

court rule and as properly requested as soon
as possible as well as pursue discovery
under informal procedures as appropriate;

e Identify expert witnesses;

e Exchange names of witnesses to be called
during the trial and the general nature of
their expected testimony;

e Set deadlines for dispositive motions; and

e Any other matter that may aid in the timely
completion of the trial.

Discovery delays and disputes are a common
cause for unnecessary continuances and slow
resolution of juvenile delinquency court cases.
Juvenile delinquency courts, by statute and court
rule, should specifically define obligations —with
regard to discovery. As a result, only under the
most unusual circumstances should it be neces-
sary for the court to be involved in discovery dis-
putes. The presiding judge over the juvenile
delinquency court should make it clear to all
system participants that, within the juvenile delin-
quency court’s discovery rules, disputes and
delays will not be tolerated.*

The juvenile delinquency court judge should
question both attorneys about the number of wit-
nesses to be called, and determine the amount of
time needed for the trial or probable cause hear-
ing on a waiver and transfer motion. If the case is
complex and there are multiple issues that will
need to be addressed at another date, the juvenile
delinquency court should simultaneously set two
hearings — a pre-trial hearing and the trial or
probable cause hearing. The pre-trial hearing
should be set within a timeframe that allows the
trial or probable cause hearing to be held as soon
as possible but no later than 10 business days if
the youth is detained, and as soon as possible but
no later than 20 business days if the youth is not
detained. It is important that the juvenile delin-
quency court judge or judicial officer ensures that
a sufficient amount of consecutive trial time is set
aside on the juvenile delinquency court’s docket
so that it will not be necessary to continue the
trial in progress. Key Principle 9 states
Juvenile Delinquency Courts Should Render
Timely and Just Decisions and Trials Should
Conclude Without Continuances. Non-consec-
utive trial dates are inefficient and take more total
time than if the trial is continuous. They unnec-
essarily require witnesses, victims, and families to
come to court more times than is necessary. They
delay timely juvenile delinquency court decisions.

If the youth is detained, a determination must
be made regarding whether there is reliable infor-
mation to support the youth’s need to remain
detained in secure or non-secure detention or
whether the youth can be released with or without
restrictions.” Tt is important to identify whether the
youth is receiving or may need services that could
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be funded through title IV-E so that the proper eli-
gibility determinations can be made."

E. QUESTIONS THAT MUST BE ANSWERED

In order to ensure that all issues have been
covered at the detention or initial hearing, the
judge should know the answers to all of the fol-
lowing questions before concluding the hearing:

e With whom does the youth live and who has
legal custody?

e If a parent or custodian is not present, why
not? How can he or she be located to ensure
parental presence at the next hearing? What
are the names and phone numbers of close
relatives or other significant individuals who
may be information sources, act as a
parental substitute, or provide possible
places for the youth to stay temporarily?

e Has the youth had access to, and been
appointed qualified legal counsel?

e Does the youth require an in loco parentis,
and if so, has an appropriate individual
been appointed?

e Are there any indicators that the youth is not
competent to stand trial?

e Has a motion to waive juvenile delinquency
court jurisdiction and transfer to criminal
court been filed?

e What are the youth’s school grade, educa-
tional program, and school adjustment?

e Is the youth receiving any current services?

e If the youth is in detention or on probation,
did the detention screens, youth’s behavior,
or probation information indicate any phys-
ical or mental issues that need to be imme-
diately addressed?

e If the youth is in detention and the judge
hearing the case is not the youth’s assigned
judge, who is the assigned judge?

e If the youth is in detention, is there reliable
information to support a finding that the
youth needs to remain detained in secure or
non-secure detention or can the youth be
released with or without restrictions? If the
youth is released and the victim is not in
court when this decision is made, the pros-
ecutor or probation officer should notify the
victim of the youth’s release. Issues that
should be considered in making the detain
or release decision include:

> [s there reason to believe the youth might
present a danger to the physical safety of
the community, or to reoffend upon
release?

> [s there reason to believe the youth might
have contact with the alleged victim or
potential witnesses upon release?

> [s there reason to believe that the youth

may not appear for juvenile delinquency
court proceedings, attend probation
meetings or other obligations, or other-
wise fail to comply with the juvenile
delinquency court’s orders?

> Does the youth have a history of engag-
ing in behaviors that will endanger him-
self or herself, or has the youth made
statements leading to a reasonable belief
that he or she will engage in such behav-
iors?

> Does the youth have any medical, physi-
cal, or mental health issues, including a
trauma history, that places the youth’s
safety in question in a detention setting?

> [s there an environment adequately struc-
tured by family, community, school, or
other support systems to enable the
youth to avoid harmful behaviors and
associations? In considering this question,
the juvenile delinquency court must
ensure that disproportionate minority
contact is not an unintended result of a
negative determination. The court should
ensure that family group conferencing is
used, when appropriate, to identify all
available family members and to create a
supervision plan, and that appropriate
resources exist to provide support to fam-
ilies when detaining the youth is not in
the youth’s best interest.

e If the youth will continue to be detained,
have the parent’s or guardian’s questions
about detention, including visitation, been
answered?

e Are title IV-E funds being used for the
youth’s placement or services and is there
any possibility that title IV-E funds will need
to be used for the youth’s placement or
services if adjudicated on the charges? If so,
has the court made the necessary findings?

e If the youth has denied the allegation, are
dispute resolution alternatives appropriate?

If the hearing has moved into the disposition
phase, the juvenile delinquency court must know
additional information as outlined in Chapter VII:
The Disposition Hearing.

F. WRITTEN FINDINGS AND ORDERS

The juvenile delinquency court’s written find-
ings and orders should be stated in language
understandable by the parties and with enough
detail to support the court’s actions. The juvenile
delinquency court’s findings and orders should
be set out in writing and made available to all
legal parties and key participants at the conclu-
sion of the hearing. Key participants include
anyone who is essential to the successful imple-
mentation of the court’s orders such as the parent,
legal custodian, child protection worker, in loco
parentis, and probation officer. The summary
should include:



All persons present at the hearing;

If parties were absent, whether they were
provided with appropriate notice;

If a parent, legal guardian, custodian, rela-
tive, or other parental substitute was not
present, the name of the appointed in loco
parentis, and who has responsibility to
locate the parent, guardian, relative, or other
invested adult for the next hearing;

If counsel was not present, the plan to
ensure the presence of counsel at the next
hearing;

If the issue of competency to stand trial is in
question, an order to obtain a decisional
capacity assessment, specifying who is
responsible to make these arrangements;
Any rights waived by the youth;

The plea that was entered, and whether the
juvenile delinquency court accepted the
plea;

If the youth denied the allegations, whether
the case will be referred to a dispute resolu-
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prosecutor or a probation officer should
notify the victim of the youth’s release;

e If the juvenile delinquency court believes

there is any possibility that title IV-E funds
will be used for the youth’s placement or
services, or if title IV-E funds are currently
being used for the youth’s placement or
services, and if the youth was placed in
detention, a determination as to why
remaining in the home was contrary to the
youth’s best interest and welfare. For all title
IV-E eligible youth, whether detained or not
detained, findings of fact as to what reason-
able efforts were and are being made to
keep the youth in the home or to return the
youth to the home;

e If the youth is not in detention, description

of any restrictions placed on the youth until
the next hearing;

e Any evaluations or services that the youth

needs prior to the next hearing and who is
responsible to obtain the services; and

tion alternative, and if so, the details of the
alternative;

e If the case is set for trial or a probable cause
hearing on a motion to waive and transfer, a If the hearing has moved into the disposition
description of pre-trial issues that were phase, additional items need to be included as
addressed, identification of any pre-trial outlined in Chapter VII: The Disposition Hearing.
issues that still need to be addressed, and A chart of steps and time lines for the
the juvenile delinquency court judge’s Detention or Initial Hearing follows.
expectation of how these remaining issues
will be resolved,

e If this is a detention hearing, either the rea-
sons why it is necessary to continue to
detain the youth or an order to release the
youth specifying any restrictions. If the
youth is released and the victim is not in
court when this decision is made, either the

e The next hearing date and time, and the pur-
pose of the hearing.

Endnotes

! See Chapter II, Section G.

? Refer to Chapter II, Section 1, Summary and Flowchart of Title IV-E in the Juvenile Delinquency System and the Appendices,
Title IV-E in the Juvenile Delinquency System.

3 The 2002 reauthorization of the Juvenile Justice and Delinquency Prevention Act requires that states receiving funds under
the Act implement systems to ensure that public child welfare records are available to the juvenile delinquency court for the
purposes of establishing and implementing treatment plans for juvenile offenders.

 Refer to the Appendix D for a detailed listing of due process rights and other issues that the juvenile delinquency court
judge needs to cover in the plea and pre-trial process.
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* Motions to transfer to criminal court are covered in Chapter V.

? Supra note 4.

1 The Therapeutic Jurisprudence model suggests that after any plea of admit, it is important for the youth personally to
acknowledge his or her accountability. For example, the court might require the youth to take the stand, under oath, state
that he or she did commit the crime and exactly how it was committed.

' See Chapter II, Section G, Dispute Resolution Alternatives for more information regarding DRA options.

2 An example of clearly defined discovery rules from the San Francisco County Superior Court can be found online at:
http://sfgov.org/site/uploadedfiles/courts/rule 13.pdf.

5 See the next section for specific issues that could be considered in making this decision.

! Supra note 2 for additional information.
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Chart of Steps and Time Lines for the Detention or Initial Hearing

PRIOR PROCESS STEPS: The petition has been filed and determined legally sufficient, and will be handled
formally. The youth is either placed in secure or non-secure detention (The detention hearing is set for the next
business day but not later than 48 hours), or the youth is not detained and summoned (The initial hearing is set
not later than three weeks from the filing of the petition). The parent, legal custodian, and physical custodian, were
notified to appear, and counsel for the youth has been assigned.

v

Counsel for the youth meets with the youth and the parent/custodian prior to the hearing.
v

< Does parent/custodian appear for hearing? )

Identify relative, supportive adult, or appoint in loco | Hearing continues.
parentis and continue hearing to the next day. < NO YES —¥
Read petition and explain rights.
1. Order decisional capacity v
assessment and continue
hearing for the shortest time < Are there competency to stand trial issues? )
possible to obtain
assessment. < YES | NO 3
2.If the youth is in detention,
determine if the youth ; e : 5
needs to remain in secure < Will transfer to criminal court be considered >> YES
or non-secure detention. +
3. If title IV-E, make “child’s NO
welfare” and “reasonable

efforts” determinations. Is there probable cause and does the youth DENY
i ?
v > YES admit or deny the charges” l

ADMIT
At next *
il ; ) . e
y';i?rzl?cg)ﬂ:d 1. Adjudicate. << Is a dispute resolution alternative appropriate? >>
competent to 2.If title IV-E, and in detention, make YES T
stand trial? “child’s welfare” and “reasonable NO v
efforts” determinations; if not in v v
NO detent!f)n, make "reasonable 1. Select DRA 1. Review pre-trial issues and determine
v 3 ﬁ‘f;(?lrtr?eg:stgggri‘r?ftg%ation is a”é’ make amount of time needed for the trial or
. orders. .
i available, and if the judge is the 2. It youth is 2 ﬁrtci)ttl):tl)\lle-éa;ﬁg ir;leggﬂe%tion make “child’s
Either refer the assigned family’s judge, proceed title IV-E, ' v a o
youth for treatment to disposition (See Chapter VII) make welfare” and “reasonable efforts
if it is believed that - . ek : required determinations; if not in detention, make
. ; 4. If additional information is needed, ; « ble efforts” determinati
decisional capacity the iudae i t th ianed determina- reasonable efforts” determination.
can be restored orthe judge Is not the assigned tions. 3. If the youth is in detention, determine the
and the prosecutor fam”y‘.s judge, anq if t.he youth is in 3. If youth is in need to stay in detention.
desires to continue detention, determine if the youth detention, - 4.If the youth remains in detention, set the
t te th needs to remain in secure or non- determine if hearing as soon as possible but no later
0 prosecute the secure detention. he/she .
petition; continue 5.1f th th ins in detenti needs to than 10 business days. .
the case to -1F'the youth remains in detention, - 5. If the youth is not in detention, or is
. set the disposition hearing as soon remain in . ;
reassess the issue. as Dossible within five business secure or released from_ detention, set the hearing as
p - L non-secure soon as possible but no later than 20
Or, dismiss the days; if more time |s_needed, set detention. business days.
petition, determine no later than 10 business days. 4. Set next 6. If a discretionary waiver, consider ordering
if probate or other 6.1f the youth is not in detention, or is hearing. social, mental and physical examinations.
legal action is released from detention, set the 5. If resolution 7.f there are complicated pre-trial issues that
required, connect disposition hearing as soon as ;‘;%rroﬁgie cannot be resolved, simultaneously set a
the youth and gg;z!bilfemnc?rtel?r;;trsa:eL%:gsg‘eiss info c%urt pre-trial hearing prior to the trial or probable
family with other no Ia‘ter than 20 business da‘ . orders and cause hearing. _ o
agencies or ; ess aays. set review. 8. Generate the written findings and orders
services as 7.Generate the written findings and 6. If resolution and distribute to all parties and key
appropriate. g;‘;ﬁiigﬂ%‘;‘;ﬁ’:ﬁ: to all parties not retached | | participants.
. or no
approved...
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The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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This chapter describes the process of deter-
mining whether the juvenile delinquency court
will waive jurisdiction and transfer a case to the
criminal court.! The areas of transfer, waiver, and
non-amenability are complex areas of juvenile
law, and the juvenile delinquency judge’s deci-
sion to waive jurisdiction and transfer a youth to
criminal court is a profoundly important one.?
One of the key Supreme Court cases affecting the
rights of alleged juvenile delinquency offenders,
Kent v. United States (19606), states that:?

“The Juvenile Court has considerable lati-
tude in determining whether a child should
be certified to the adult court, but it must
provide fairness and basic due process
including: a fair bearing, the assistance of
counsel, access to social records, and find-
ings by the court as to the reasons for certi-

Jying.”

The Introduction, Section A: Historical
Perspective, and Chapter II, Section A (4):
Juvenile Delinquency Court and Criminal Court
Jurisdiction of the Most Serious Offenses, discuss
state law regarding whether a juvenile charged
with a serious offense goes before the criminal
court. Statutes vary substantially from state to
state, and legislatures continue to change their
statutes regarding this issue.

State laws provide for multiple ways for a
juvenile charged with a serious offense to come
under the jurisdiction of the criminal court:®

¢ Discretionary Judicial Waiver — If a motion to
waive is filed by the prosecutor, the juvenile
delinquency court judge has the authority to
make the decision whether to waive juve-
nile delinquency court jurisdiction and
transfer the case to criminal court or to
retain jurisdiction.  With discretionary
waivers, both the prosecutor and the juve-
nile delinquency court judge are part of the
decision-making process. The prosecutor
chooses, within certain statutory parameters,
whether or not to file a motion requesting a
discretionary judicial waiver with transfer to
criminal court; and, the juvenile delinquen-
cy court judge makes the decision whether
to grant the motion within the parameters of
age, offense, and potential for amenability
as defined by state statutes. The discre-
tionary judicial waiver process consists of
two decisions — the first is the determination
of probable cause, and the second is the
determination of whether the youth should
remain under the jurisdiction of the juvenile
delinquency court or be transferred to the
criminal court.® Other terms used by states
for waiver include transfer, relinquish, or

decline jurisdiction, and other terms used
for transfer are certification, remand, and
bind over.

Typically, with judicial waivers, the prose-
cutor is charged with the burden of proving
why the youth is not amenable to a juvenile
delinquency court response. Some states
have added presumptive waiver provisions
in certain types of cases that shift the burden
of proof regarding amenability from the
prosecutor to the youth.” A presumptive
waiver provision assumes that the youth is
not amenable to juvenile rehabilitation and
requires the youth to prove why he or she
is amenable to juvenile rehabilitation.

Mandatory Judicial Waiver — The juvenile
delinquency court is required to transfer a
case to criminal court if the juvenile delin-
quency court judge finds probable cause
and the alleged offense is specified by state
statute as a mandatory waiver. In mandato-
ry judicial waivers, neither the prosecutor
nor the juvenile delinquency court judge has
discretion or authority not to waive the
youth to the criminal court after probable
cause is established. The mandatory judicial
waiver process consists of only one deci-
sion, the determination of probable cause.

e Prosecutorial Waiver — The prosecutor has

the authority to decide whether to file the
charge in the juvenile delinquency court or
the criminal court if the alleged offense falls
within offense and age parameters estab-
lished by state statutes. Concurrent jurisdic-
tion is another term used for prosecutorial
waiver.

Statutory Exclusion — State statutes require
that certain offenses be directly filed in the
criminal court if allegedly committed by a
juvenile of a certain age, removing discre-
tion from both the prosecutor and the juve-
nile delinquency court judge. Another term
used for statutory exclusion is direct file.
Exclusions are generally limited to capital
crimes, murders, and other serious offenses
against persons. Where statutory exclusion
exists, state statutes may allow “reverse
waiver” which gives the criminal court dis-
cretion to waive jurisdiction and transfer the
case of a juvenile to the juvenile delinquen-
Cy court.

Blended Sentencing — In some states, the
juvenile delinquency court has a disposi-
tional mechanism to impose criminal sen-
tencing in a juvenile matter. This mechanism
is called “blended sentencing” and gives the
juvenile delinquency court the power to
impose both juvenile and adult sentences
concurrently under certain circumstances.




CHAPTER V: MOTIONS TO WAIVE JURISDICTION AND TRANSFER TO CRIMINAL COURT

Blended sentencing power may also be
given to the criminal court to choose
between juvenile and criminal sentencing,
or to impose concurrent sentences, when a
juvenile is in criminal court on a statutory
exclusion or mandatory judicial waiver.
When blended sentences are imposed con-
currently, the criminal sentence may be sus-
pended unless the offender violates the
conditions of the juvenile sentence. Or, the
juvenile sentence may be served until the
youth reaches the age of majority at which
time the criminal sentence is imposed,
minus time already served in the juvenile
justice system.

Of these multiple ways for a juvenile charged
with a serious offense to come under the juris-
diction of the criminal court, this chapter address-
es discretionary and mandatory judicial waivers.
These two situations are the only pre-adjudication
situations in which the juvenile delinquency court
is involved in the decision-making process.

The National Council of Juvenile and Family
Court Judges has taken a policy position regard-
ing decisions to transfer youth to criminal court.
The policy states:

The determination as to whether a juvenile
charged with a serious crvime should be han-
dled in juvenile delinquency court or trans-
Jerred to criminal court is best made by a
Juvenile delinquency court judge in a judi-
cial hearing with the youth represented by
qualified counsel. In this bearing, the varied
circumstances of each case and the distinct
characteristics of each youth are closely
examined by an experienced judge who
bears from all parties. The judge evaluates
the important personal and community fac-
tors related to the choice of jurisdiction and
determines whether to retain the case in
Juvenile delinquency court or transfer the
case to the criminal court.

The DELINQUENCY GUIDELINES affirms
this policy that waiver and transfer deci-
sions should only be made on an individual,
case-by-case basis, and not on the basis of
the statute allegedly violated; and affirms
that the decision should be made by the juve-
nile delinquency court judge.® The contested
hearing process of discretionary judicial waivers
provides the most complete information upon
which to base the decision of transfer and waiver
and takes into consideration the potentially miti-
gating individual differences among juvenile
offenders. The DELINQUENCY GUIDELINES
recommends, as discussed in Chapter II,
Section A: Jurisdiction and Authority, that

juvenile delinquency court jurisdiction
should be in effect until a youth’s 18th birth-
day.

Finally, the DELINQUENCY GUIDELINES
recommends that waiver and transfer of juve-
niles to adult court should be rare and only
after a very thoroughly considered process.
A review of 50 studies of juvenile transfers to the
criminal justice system reveals that recidivism
rates are higher among juveniles transferred to
criminal court than among those retained in the
juvenile justice system, and that transferred juve-
niles are more likely to reoffend, to reoffend
more quickly, and to reoffend at a higher rate.®

A. PURPOSE OF THE HEARING PROCESS ON
MOTIONS TO WAIVE JUVENILE DELINQUEN-
CY COURT JURISDICTION AND TRANSFER
JURISDICTION TO CRIMINAL COURT

Prior to this point in the juvenile delinquency
court process, an affidavit and delinquency peti-
tion have been filed, determined legally sufficient
by the prosecutor, and formally processed. The
youth and parent have been served with a copy
of the affidavit and petition. Counsel has been
appointed and the first hearing has been held. At
the first hearing the petition was read, due
process rights were explained, the burden of
proof and possible consequences were
explained, and the youth and parent signed a
statement acknowledging that they understood
their rights.

The prosecutor has filed a motion requesting
the juvenile delinquency court waive jurisdiction
and transfer the youth’s case to criminal court.
Because only the most serious cases are consid-
ered for waiver and transfer, it is probable that the
youth is in detention. Because discovery and all
pre-trial issues were resolved at the initial or
detention hearing, discovery delays and disputes,
which are a common cause for unnecessary con-
tinuances and slow resolution of juvenile delin-
quency court cases, have been avoided. The
juvenile delinquency court, by statute and court
rule, has specifically defined obligations with
regard to discovery."” As a result, only under the
most unusual circumstances is it necessary for the
juvenile delinquency court to be involved in dis-
covery disputes. The presiding judge over the
juvenile delinquency court has made it clear to all
system participants that within these defined obli-
gations disputes and delays will not be tolerated.
All of these steps and processes were covered in
Chapters IIT and TV. The case is now before the
juvenile delinquency court to determine whether
or not to grant the prosecutor’s motion to waive
juvenile delinquency court jurisdiction and trans-
fer the youth to criminal court.
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At hearings on motions to waive and transfer,
the juvenile delinquency court has either one or
two decisions to make depending on whether the
case is a mandatory judicial transfer or a discre-
tionary judicial transfer. In both instances, the
court must determine whether there is probable
cause to believe the youth has committed the
alleged offense. If the juvenile delinquency court
finds probable cause, and the case is a mandato-
ry judicial transfer, the law requires that the case
be transferred to criminal court and the juvenile
delinquency court’s role is completed. However,
if the juvenile delinquency court finds probable
cause and the case is a discretionary judicial
transfer, the court must make a second decision —
whether or not the juvenile delinquency court
will retain jurisdiction or waive jurisdiction and
transfer the youth to criminal court. Some juris-
dictions refer to the second phase as the
amenability phase. In order to have adequate
information to make the decision as to whether
the juvenile delinquency court should retain or
waive jurisdiction, the juvenile delinquency court
must conduct an investigation that includes a
social, physical, and forensic examination of the
youth.

In most discretionary judicial transfer hearings,
the state has the burden of proving that there is
probable cause to believe that the juvenile has
committed the offense and that the juvenile
should not remain under the jurisdiction of the
juvenile justice system. The juvenile, through
counsel, may contest the waiver motion by chal-
lenging or producing evidence to challenge the
prosecutor’s evidence, but is not required to do
so. If the judicial waiver has a presumptive waiver
provision, however, the youth may have the
burden of proving that he or she is amenable to
rehabilitation in the juvenile justice system.

B. TIMING OF THE HEARING PROCESS ON
MOTIONS TO WAIVE JUVENILE DELINQUEN-
CY COURT JURISDICTION AND TRANSFER
JURISDICTION TO CRIMINAL COURT

If the youth is in detention, the process to con-
sider waiver and transfer should be expedited.
The goal for the setting of the probable cause
hearing should be no more than 10 business days
from the detention hearing. If this is a discre-
tionary judicial waiver and a second hearing is
needed to determine whether to retain or waive
jurisdiction, the goal for the setting of the second
hearing should be no more than 10 business days
from the probable cause hearing.

On discretionary transfers, some juvenile
delinquency courts set two separate hearings, the
first to establish probable cause, and the second
to determine whether to retain or waive juvenile
delinquency court jurisdiction. The social, physi-

cal, and forensic evaluations are conducted
between the first and second hearings. Other
juvenile delinquency court systems use the time
between the detention hearing and the probable
cause hearing to prepare evidence for probable
cause and to conduct the social, physical, and
forensic evaluations. This second process requires
only one hearing which is bifurcated into the
probable cause phase and the retain or waive
phase.

The one-hearing system has two advantages.
First, the victim and parties have to come to court
once instead of twice. Second, the length of time
of the process is reduced, which decreases the
length of time the youth is detained in the juve-
nile detention facility. There are also two disad-
vantages to the one-hearing system. First, if the
court does not find probable cause, the social,
physical, and forensic evaluations are not needed
and resources have been wasted. Second, the
amount of time to conduct the social, physical,
and forensic evaluation may be reduced. To
decide which process is most efficient, juvenile
delinquency courts should look at the percentage
of motions to waive juvenile court jurisdiction
that do not result in a finding of probable cause,
and the amount of time the juvenile delinquency
court needs to produce quality social, physical,
and forensic evaluations. If the percentage of
motions denied is low, and if the juvenile delin-
quency court can produce and distribute quality
social, physical, and forensic evaluations in less
than four weeks, the one-hearing system should
use fewer resources, and therefore be preferable.

Between the detention hearing and probable
cause hearing, the prosecutor must arrange for
witnesses to be present to testify as to probable
cause; and laboratory test results may need to be
obtained. Counsel for the youth must become
sufficiently knowledgeable of the alleged incident
and of the youth’s circumstances in order to be
properly prepared for cross-examination and to
determine whether or not to call witnesses for the
defense. In order to complete these critical steps,
prosecutors and counsel for youth must have rea-
sonable caseloads, with resources to investigate
all necessary aspects of the case, and counsel for
youth must have been appointed prior to the
detention hearing as recommended in Chapter III,
Section D (3).

With regard to the amenability phase, in order
to provide evaluation reports to parties three days
prior to the hearing, the forensic evaluation must
be completed in seven business days. With the
proper resources and procedures in place, this
timeframe is achievable for most youth for the fol-
lowing reasons:

e Most juveniles considered for waiver to
criminal court have extensive juvenile court
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histories and have a probation officer who
has had previous contact with, and knowl-
edge of, the youth and family.

e Most of these youth with extensive histories
have had social evaluations and mental
health evaluations in the past.

e The probability of finding probable cause
when the prosecutor has filed a motion to
waive to criminal court is high, if prosecu-
tors are properly screening these petitions.

e If the allegations in the petition are serious
enough for a waiver motion to be filed,
even if the motion is not granted, the prob-
ability of needing current social, physical,
and psychological information is extremely
high.

e The probation department has two weeks to
use productively between the detention
hearing and the waiver hearing, in addition
to the two weeks between the probable
cause hearing and the amenability hearing,
to update information and obtain the
needed evaluations.

Therefore, in circumstances where the youth
has a long court history and is on probation, the
probation officer should use the two weeks
between the detention hearing and the hearing
on the waiver motion to update the social evalu-
ation, school information, mental health service
information, and obtain a current physical exam.
The probation officer should therefore have cur-
rent information ready to forward to the forensic
examiner on the same day that the juvenile delin-
quency court judge finds probable cause and
orders the forensic evaluation.

In the juvenile delinquency court the DELIN-
QUENCY GUIDELINES aspires to, the court has
used its management information system as a
planning tool to predict the number of forensic
evaluations needed annually and has ensured
adequate resources exist to meet the need. It has
designed procedures so that the time to conduct
these evaluations is available and immediately
accessible. Consequently, the forensic evaluation
can be completed and the report produced within
seven business days. An example of a process
that enables the forensic evaluation to begin
immediately is:

e The juvenile delinquency court has available
experienced mental health clinicians either
employed by the juvenile delinquency court
or contracted through a community mental
health agency, and the ability to directly
schedule appointments in a timely fashion.

e At the time the prosecutor files a waiver
motion on a discretionary waiver, the pro-
bation officer discusses the youth and family
dynamics with the clinician, determines the

type and number of appointments needed
for the examination, and schedules the nec-
essary appointments.

e When the court orders the forensic evalua-
tion, the appointments are already sched-
uled for within the first few days after the
order, and the clinician can complete the
evaluations and complete the report with
enough time to distribute to parties three
days prior to the hearing.

There will be circumstances when the juvenile
delinquency court must continue the case beyond
the recommended 10 business day period for the
second hearing on a discretionary waiver and
transfer case, specifically in the relatively small
number of cases where the juvenile delinquency
court does not have significant prior knowledge
of the youth and family, a social evaluation,
school and other information has not been com-
piled, and prior mental health evaluations have
not occurred. In other circumstances, however, if
the juvenile delinquency court finds it necessary
to frequently grant continuances beyond 10 busi-
ness days, the juvenile delinquency court should
carefully review the reasons for needing addi-
tional time to ensure that the reasons are valid,
and not because the juvenile delinquency court
has failed to design and implement expeditious
processes. When additional time is requested
because each day is being used to perform a
process step, and there is no time spent on wait-
ing lists, an extension is probably necessary.

However, when additional time is requested
because of waiting lists, the system can be
redesigned to eliminate these delays. The juvenile
delinquency court judge should convene repre-
sentatives from each involved system to design
and implement a new process that will eliminate
the delays. By tracking the process steps in delays
beyond 10 business days, evaluating the reasons
for the delays, collecting this information over
time, and calculating the costs of the delay, juve-
nile delinquency courts can build support for
requests for reallocated or additional resources to
reduce unnecessary delays.

It should be noted that although these time-
frames may seem impossibly short for many juve-
nile delinquency courts, current state law
mandates even shorter timeframes, which juve-
nile delinquency courts are successfully meeting.
For instance, California law mandates that under
all circumstances the trial must be set by the 15th
day of entry into detention. This means that if the
juvenile delinquency court denies the motion to
waive and transfer, the trial still must be held by
the 15th day. Consequently, decisions on motions
to waive and transfer must be made in less than
three weeks.
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C. LEGAL REPRESENTATION

Even before In re Gault (1967), mandated
legal representation throughout the juvenile
delinquency court process Kent v. United States
(1966) required the appointment of counsel in
cases where the juvenile delinquency court was
considering waiver of juvenile court delinquency
jurisdiction and transfer to criminal court.

When a juvenile delinquency court has imple-
mented Key Principle 7: Youtb Charged in the
Formal Juvenile Delinquency Court Must
Have Qualified and Adequately
Compensated Legal Representation, counsel
is appointed for the youth prior to the detention
or initial hearing.

If, however, a juvenile delinquency court has
not implemented Key Principle 7, and an attorney
does not represent the youth at the detention or
initial hearing, the court must appoint legal rep-
resentation for the alleged offender prior to the
probable cause hearing on a waiver motion.

Because of the very serious potential conse-
quences if the juvenile delinquency court decides
to waive jurisdiction and transfer the youth to the
criminal court, including lengthy incarceration,
and possible abuse in adult prison of immature or
special needs youth, it is critical that counsel has
the time and resources to prepare for the proba-
ble cause hearing. Counsel must understand child
and adolescent development, developmental dis-
abilities, victimization and trauma, mental health,
mental retardation and maturity issues, and the
treatment services that are available in the juve-
nile justice system. Counsel must also understand
the criminal court system in order to determine
whether counsel believes the youth will be better
served in juvenile delinquency court or criminal
court.

Prior to the probable cause hearing on a
motion to waive juvenile delinquency court juris-
diction and transfer a case to criminal court,
counsel should investigate all circumstances of
the case relevant to the appropriateness of trans-
fer. Counsel should also seek disclosure of any
reports or other evidence that will be submitted
to, or may be considered by the court, in the
course of transfer proceedings. If circumstances
warrant, counsel should have requested appoint-
ment of an investigator or expert witness to aid in
the preparation of the defense, and any other
order necessary to protect the youth’s rights,
during pre-trial proceedings. Counsel should also
fully explain the nature of the proceedings and
the consequences of transfer to the youth and the
youth’s parent or legal custodian."

D. CONDUCTING THE PROBABLE CAUSE
PHASE ON MOTIONS TO WAIVE JUVENILE
DELINQUENCY COURT JURISDICTION AND

TRANSFER JURISDICTION TO CRIMINAL
COURT

Because of the seriousness of hearings on
waiver and transfer, juvenile delinquency courts
must be absolutely certain that all statutes are
strictly followed, that proper security is in place,
and that the courtroom and waiting areas are con-
ducive to safety and respect for witnesses and
potentially distraught family members. The juve-
nile delinquency court should provide two sepa-
rate waiting areas, one for the victim and other
prosecution witnesses, and one for the defense
witnesses, if applicable, and the youth’s family.

The juvenile delinquency court judge should
explain and maintain strict courtroom decorum
and expectations for all participants, including the
attorneys, the public and the press. The juvenile
delinquency court must be a place where all
youth, families, victims, witnesses, and other
system participants are treated with respect, dig-
nity, and courtesy. The manner in which the juve-
nile delinquency court judge sets the tone in this
hearing can have a significant influence on
whether the participants perceive the process as
fair.

1. Who Should Be Present

The following individuals should be present
for the probable cause hearing:

e The judge who is assigned to the family;

e The youth who has been charged with the
violation of law;

e The parent or legal custodian of the youth,
including the child’s caseworker if under
custody to the child protection agency, and
an in loco parentis, if applicable;

e If the youth is living with someone other
than the parent or legal guardian (e.g., non-
custodial relative, foster parent), the care-
taker of the youth;

e Counsel representing the youth;

e Prosecuting attorney;

e Prosecution witnesses;

e Victim and victim advocate;

e Any witnesses for the youth, if applicable;

e Certified interpreters if the youth, parent,
custodian, victim, or any witness does not
speak English or is hearing impaired; and

e Court security and other court staff as
required, including stenographic staff or
recording technology.

If the youth is on probation, the probation
officer’s presence is not needed in most cases,
unless the probation officer will testify, or unless
the case is a discretionary waiver and the neces-
sary evaluations are available to move directly
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into the second phase of the proceeding if prob-
able cause is established.

2. Information the Juvenile Delinquency
Court Should Have

At the start of the probable cause phase, the
following information should be available:

e The petition, affidavit, waiver motion, and
any other filed motions and reports con-
cerning the alleged law violation;

e A record of the juvenile delinquency court’s
decisions and orders from any prior hear-
ings on the current charges;

e A list of witnesses that the prosecution and
defense plan to call; and

e If the youth is on probation or engaged in
services, information from the probation
officer or service provider regarding any cul-
tural or disability issues that would assist the
judge in successfully communicating with
the youth and family.

3. Reading of the Petition, Explanation of
Rights, and Explanation of the Hearing
Process

To assist the parents and youth to understand
the juvenile delinquency court proceedings, the
juvenile delinquency court judge should begin
the hearing by reading the petition that describes
the offense the youth is alleged to have commit-
ted and reviewing all of the youth’s due process
rights. The juvenile delinquency court judge
should explain how the court will determine if
there is probable cause, and how the hearing will
proceed. The juvenile delinquency court judge
should explain the possible consequences if
probable cause is established, including whether
the case is a mandatory or discretionary waiver
and transfer, and what will occur if the court does
or does not make a finding of probable cause.
Refer to the Appendix D for a detailed list of due
process rights and other issues that the juvenile
delinquency court judge should review and
explain.

4. Presentation of the Prosecutor’s Case for
Probable Cause'

All testimony presented at the probable cause
hearing should be under oath and subject to
cross-examination. The prosecutor should be
required to present evidence as to the alleged
offender’s identity as the perpetrator, and of
probable cause regarding every element of the
alleged offense. The prosecutor should present
evidence that is more substantive than the affi-
davit and petition alone. However, it is not nec-

essary to conduct a full trial. After evidence is
presented, whether by written report or witness
testimony, counsel for the youth should have the
opportunity to challenge or cross-examine.
Unless waived by counsel, the statements of a
juvenile or other information or evidence derived
directly or indirectly from statements made during
the juvenile delinquency court or detention intake
processing of the case should not be admissible
for probable cause determination. The reason
such statements should not be admissible is that
the youth should be encouraged to disclose fully
to these professionals to ensure all important
information related to immediate needs is dis-
closed without the concern that the statements
might later be used against her or him at trial.

5. Presentation by Counsel of the Youth’s
Case Against Probable Cause

The burden of proof is on the state, and con-
sequently, the youth is not required to present
any witnesses or to prove that he or she did not
commit the offense. Counsel may choose, how-
ever, to present evidence that challenges the evi-
dence of the prosecutor.

As with the prosecutor’s evidence, any evi-
dence presented by counsel should be under
oath and subject to cross-examination. After any
witness’ testimony on behalf of the youth, the
prosecutor should have the opportunity to cross-
examine.

At the conclusion of the youth’s case, the pros-
ecutor may present a rebuttal. Then the prosecu-
tor and counsel for the youth may present closing
arguments regarding the probable cause phase.

E. QUESTIONS THAT MUST BE ANSWERED
DURING THE PROBABLE CAUSE PHASE

In order to ensure that all issues have been
covered during the probable cause phase, the
juvenile delinquency court judge should know
the answers to all of the following questions
before making a decision:

e With whom does the youth live and who has
legal custody?

e If a parent or legal custodian is not present,
were they properly served and why are they
not present?

e Was the issue of competency to stand trial
raised, and if not, did the court detect any
indicators of competency to stand trial
issues that need to be addressed?

e Have all pending motions been identified
and addressed?

e Were the prosecutor and counsel prepared
for the hearing? Has all appropriate evi-
dence been introduced?
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e Is there probable cause to believe that the
youth committed the alleged offense?

e Is the offense a mandatory or discretionary
judicial waiver?

F. ADDITIONAL INFORMATION NEEDS, QUES-
TIONS, AND FINDINGS AND ORDERS RELAT-
ED TO THE PROBABLE CAUSE PHASE

1. Findings and Orders if the Juvenile
Delinquency Court Does Not Find Probable
Cause

If the juvenile delinquency court judge is not
persuaded that there is probable cause to believe
that the youth committed the offense, and if no
other motions have been filed, the prosecutor’s
motion to waive jurisdiction and transfer the case
to criminal court should be denied. Because the
prosecutor was unable to establish probable
cause with regard to the youth’s culpability for
the offense, the petition alleging delinquency
should be dismissed and the youth should be
immediately released from custody unless there
are other charges for which the youth is being
detained.

The juvenile delinquency court’s written find-
ings and orders should be stated in language
understandable by the parties and with enough
detail to support the court’s actions. The juvenile
delinquency court’s findings and orders should
be set out in writing and made available to all
legal parties and key participants at the conclu-
sion of the hearing. The findings and orders
should include:

e All persons present at the hearing;

e If parties were absent, whether they were
provided with appropriate notice;

e A statement of the reason for the hearing,
specifically the allegation against the youth,
the prosecutor’s motion to waive juvenile
delinquency court jurisdiction and transfer
the case to criminal court, that rights and
possible consequences were reviewed, and
that evidence was presented to determine
probable cause;

e A statement that the court did not find prob-
able cause to believe that the youth com-
mitted the offense;

e Denial of the prosecutor’s motion;

e Dismissal of the petition; and

e Release of the youth from custody or identi-
fication of other pending delinquency peti-
tions requiring detainment and the date of
the next hearing on the pending petitions.

2. If the Juvenile Delinquency Court Finds
Probable Cause and the Case Is a Mandatory
Judicial Waiver

If the juvenile delinquency court is persuaded
that probable cause exists to believe that the
youth committed the offense, the juvenile delin-
quency court must determine whether state
statutes identify the case as a mandatory judicial
waiver. If the case meets statutory definitions of
offense type, age, and any other requirements for
mandatory judicial waiver, the court must transfer
the case to the criminal court.

e Interlocutory Appellate Review

Although the finding of probable cause is
not a final order, because of the potentially
serious consequences of a juvenile’s charges
being transferred to criminal court, counsel
for the youth should have the opportunity to
request expedited interlocutory appellate
review of the juvenile delinquency court’s
decision if counsel believes that the juvenile
delinquency court judge has made an error
in process or judgment. Courts of appeal
have discretion to consider appeals from
interlocutory orders. This appellate review,
however, should be a streamlined and
speedy process. Juvenile delinquency court
presiding judges and court administrators
should take a leadership role in approach-
ing their appellate court presiding judge and
court administrator, and, with participation
of prosecutors and counsel for youth, design
a timely review process for these circum-
stances. This process should result in the
speedy completion of an initial appellate
paper review, preferably within 10 business
days. This review would determine whether
the juvenile delinquency court should move
forward with transfer to the criminal court,
or whether there is reason for additional
appellate consideration.

e Transfer to Criminal Court

If counsel does not file a request for appel-
late review, or if appellate review has deter-
mined that the juvenile delinquency court
should move forward with transfer to the
criminal court, the juvenile delinquency
court must forward the case to the criminal
court to advise them of the transfer of the
offense so that the criminal court can set the
arraignment hearing. The juvenile delin-
quency court’s finding of probable cause on
the delinquency charge for waiver of juris-
diction and transfer to criminal court does
not substitute for the criminal court’s
requirement to determine probable cause in
most states.

The juvenile delinquency court must decide
whether the youth will continue to be held
in the juvenile detention facility, released, or
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transferred to the criminal jail. The Juvenile
Justice Delinquency Prevention Act states:

If criminal felony charges have been filed
against a juvenile in a court exercising
criminal jurisdiction, the juvenile can be
detained in an adult jail or lockup. The
Jail and lockup removal requirement does
not apply to those juveniles formally
waived or transferred to criminal court
and against whom criminal felony
charges have been filed or to juveniles over
whom a criminal court has original or
concurrent jurisdiction and such court’s
Jurisdiction has been invoked through the
filing of criminal felony charges. Note
that waiver or transfer and the filing of
criminal felony charges does not trans-
Jorm a juvenile into an adult. Therefore,
such a juvenile can be detained (or con-
[fined after conviction) in a juvenile facil-
ity and commingled with juvenile
offenders until that juvenile reaches the
state's age of majority, at which time, he or
she must be separated from the juvenile
population within six months.

Youth have a constitutional right to reason-
able safety, adequate medical and mental
health care, rehabilitative treatment, and
mandatory education. Unless the juvenile
delinquency court believes that an older
youth presents a danger to other youth or
staff in the juvenile detention facility and
subsequently the court believes that the
youth’s rights can be accommodated in the
criminal jail, the youth should continue to
be held in the juvenile facility. If a juvenile
delinquency court judge is considering the
necessity of transferring an older youth to
adult jail, the judge should be convinced
that adult jail facilities can safely and appro-
priately accommodate the juvenile.

e Written Findings and Orders

The juvenile delinquency court’s written
findings and orders should be stated in lan-
guage understandable by the parents and
youth, and with enough detail to support
the court’s actions. The juvenile delinquen-
cy court’s findings and orders should be set
out in writing and made available to all legal
parties and key participants at the conclu-
sion of the hearing. The findings and orders
should include:

m All persons present at the hearing;

m If parties were absent, whether they
were provided with appropriate notice;

m A statement of the reason for the hear-
ing, specifically the allegation against

the youth, the prosecutor’s motion to
waive juvenile delinquency court juris-
diction and transfer the case to criminal
court, that rights and possible conse-
quences were reviewed, and that evi-
dence was presented to determine
probable cause;

m A statement that the court found proba-
ble cause to believe that the youth com-
mitted the offense;

m A description of how the case meets the
statutory requirements for a mandatory
judicial waiver;

m Granting of the prosecutor’s motion to
waive juvenile delinquency court juris-
diction and transfer the case to criminal
court as a mandatory judicial waiver;
and

m Orders that arrangements be made to
notify the criminal court of the transfer
and, if necessary, orders that arrange-
ments be made to transfer the youth
from juvenile custody to criminal cus-
tody.

If a representative of the applicable law
enforcement agency is not present at the
hearing, the juvenile delinquency court
should send timely written notice of the
waiver decision to law enforcement.

3. If the Juvenile Delinquency Court Finds
Probable Cause and the Case Is a
Discretionary Judicial Waiver

Once the juvenile delinquency court judge has
determined probable cause on a discretionary
judicial waiver and made the necessary written
findings (see end of this section), the court must
move to the second phase of the process — the
determination of whether the juvenile delinquen-
cy court should retain jurisdiction or transfer the
case to criminal court. In order to determine the
answer to this question, the juvenile delinquency
court needs physical, social, and forensic evalua-
tions. If these evaluations have been completed,
the juvenile delinquency court is ready to move
into the second phase of the process and to deter-
mine whether to retain or waive jurisdiction. This
phase is described in Section H of this chapter.

If the evaluations are not completed, the juve-
nile delinquency court judge continues the case
for a second hearing. If the recommendations
described in Section B of this chapter have been
followed, and if the youth has had an extensive
history with the juvenile delinquency court, the
physical and social evaluations have been com-
pleted and appointments for the forensic evalua-
tion have been set. Under these circumstances,
the hearing should be set within 10 business days
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of the determination of probable cause. However,
if the youth is new to the juvenile delinquency
court, additional time may be required to gather
all information the forensic examiner will need

and

to complete the forensic evaluation. Under

these circumstances, a continuance not to exceed
four weeks may be required.

Information Needed and Questions that
Need To Be Answered

The juvenile delinquency court will need
additional information if the case must be
continued to complete evaluations:

> If the youth is in detention or on proba-
tion, did the detention screens, youth’s
behavior, or probation information indi-
cate any physical or mental issues that
need to be immediately addressed, and if
so, are they being addressed?

> If the youth is in detention, or if the juve-
nile delinquency court is considering
detaining a youth not previously placed
in detention,” is there reliable informa-
tion to support a determination that the
youth needs to be in secure or non-
secure detention or can the youth be
released with or without restrictions?**
Issues that should be considered in
making this decision include:

m s there reason to believe the youth
might present a danger to the physical
safety of the community, or to reoffend
upon release?

m [s there reason to believe the youth
might have contact with the alleged
victim or potential witnesses upon
release?

m Is there reason to believe that the youth
may not appear for court proceedings,
attend probation meetings or other obli-
gations, or otherwise fail to comply with
the court’s orders?

m Does the youth have a history of engag-
ing in behaviors that will endanger him-
self or herself, or has the youth made
statements leading to a reasonable belief
that he or she will engage in such
behaviors?

m Does the youth have any medical, phys-
ical, or mental health issues, including a
trauma history, that places the youth’s
safety in question in a detention setting?

m [s detention necessary to hold the youth
accountable for violations of probation
or other court orders?

m Is there an environment adequately
structured by family, community,
school, or other support systems to
enable the youth to avoid harmful
behaviors and associations? In consider-

ing this question, the juvenile delin-
quency court must ensure that dispro-
portionate minority contact is not an
unintended result of a negative determi-
nation. The court should ensure that
family group conferencing and other
means are used to identify all available
family members and to create a supervi-
sion plan, and that appropriate
resources exist to provide support to
families when detaining the youth is not
in the youth’s best interest.

> If the youth will continue to be detained,
have the parent’'s or legal guardian’s
questions about detention, including visi-
tation, been answered?

> s there a possibility that title IV-E funded
services may need to be continued or
required if the juvenile delinquency court
decides to retain jurisdiction?”

e Written Findings and Orders

The juvenile delinquency court’s written
findings and orders should be stated in lan-
guage understandable by the parties and
with enough detail to support the court’s
actions. The juvenile delinquency court’s
findings and orders should be set out in
writing and made available to all legal par-
ties and key participants at the conclusion of
the hearing. The findings and orders should
include:

> All persons present at the hearing;

> If parties were absent, whether they were
provided with appropriate notice;

> A statement of the reason for the hearing,
specifically the allegation against the
youth, the prosecutor’s motion to waive
juvenile delinquency court jurisdiction
and transfer the case to criminal court,
that rights and possible consequences
were reviewed, and that evidence was
presented to determine probable cause;

> A statement that the court found probable
cause to believe the youth committed the
offense; and

> Description of how the case meets the
statutory requirements for a discretionary
judicial waiver.

If a second hearing will be required, the
findings and orders must also include:

> Orders that arrangements be made to
complete the necessary evaluations,
including designating who has responsi-
bility for ensuring completion, what qual-
ified practitioners will conduct the
evaluations, and any dates that have
already been set;

> If the youth is in detention, either the rea-
sons why it is necessary to continue to
detain the youth, or an order to release
the youth specifying any restrictions;
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> If the youth is not in detention, descrip-
tion of any restrictions placed on the
youth until the next hearing;

> If the juvenile delinquency court believes
there is any possibility that title IV-E
funds will be used for the youth’s place-
ment or services, or if title IV-E funds are
currently being used for the youth’s
placement or services that may continue
to be needed if the court decides to retain
jurisdiction, a determination as to what
reasonable efforts were and are being
made to keep the youth in the home or
to return the youth to the home;"

> A date for the next hearing within 10 busi-
ness days if the youth is known to the
juvenile delinquency court or not more
than 20 business days if the youth is new
to the juvenile delinquency court; and

> The date when the evaluations will be
provided to the prosecutor and youth’s
counsel for review prior to the next hear-

ing.

G. THE EVALUATIVE PROCESS FOR THE JUVE-
NILE DELINQUENCY COURT TO DECIDE
WHETHER TO RETAIN JURISDICTION OR
WAIVE JURISDICTION AND TRANSFER TO
THE CRIMINAL COURT ON A DISCRE-
TIONARY WAIVER"

1. Factors that Should Be Considered in the
Decision To Retain or Waive Jurisdiction

Juvenile delinquency court judges have the
difficult task of determining whether a youth will
remain in the juvenile justice system where reha-
bilitation is the stated focus or whether they will
be sent to criminal courts where crime control
and punishment are central aims. State statutes
vary on the extent to which they explicitly outline
the factors that should be considered in decisions
to waive juvenile delinquency court jurisdiction
and transfer a youth to criminal court. Although
juveniles are transferred to criminal court who
have been charged with property, drug, and
public order offenses, the juveniles most likely to
be waived and transferred are those who have
long court histories or those who injure victims."

Recent studies have found that three broad
factors capture the types of information juvenile
delinquency courts should consider when making
decisions as to whether the court should retain or
waive jurisdiction.” They are:

e Dangerousness — Research indicates that
committing extremely violent crimes and
having a prior history of frequent violence
are related to a youth’s continued violence
and severe antisocial behavior.®” Indicators
of the degree of dangerousness include:

> The degree of violence involved in the

current offense, including whether the
juvenile used a weapon and the degree of
injury suffered by any victims.

The degree of violence involved in past
offenses.

The extent to which violence was unpro-
voked.

The extent to which the offense was
planned and premeditated.

Whether the incident was gang-related.

Y v vy v

Sophistication/Maturity — Whether or not the
youth is perceived to be mature reflects the
degree to which the youth understands the
nature and consequences of the behavior.
Higher levels of sophistication and maturity
would be factors weighing in favor of trans-
fer of jurisdiction. Factors frequently consid-
ered in weighing the degree of
sophistication/maturity include:

> Whether the youth knew the norms of the
behavior, was able to identify alternative
actions, but still engaged in premeditated
and sophisticated crimes.

> Whether there were co-offenders, and if
so, the relative involvement of the juve-
nile to the seriousness of the offense and
the relative age of the youth to the co-
offenders.

> Whether the youth is physically or devel-
opmentally immature.

> Whether there is a history of trauma that
may have impaired or arrested the
youth’s development. Trauma includes
victimization, exposure to violence in the
home, school or community, witnessing
suicides or homicides, and witnessing
residential fires or other disasters.

> Whether the youth has some degree of
mental retardation or developmental dis-
abilities.

Amenability to Treatment — Does the juve-
nile delinquency court believe the youth can
benefit from treatment available in the juve-
nile delinquency system, considering the
time the youth remains under the jurisdic-
tion of the juvenile delinquency court and
the level of security needed to provide a
reasonable assurance of community safety?
Indicators of the degree to which the youth
would be amenable to treatment within the
juvenile justice system include:

> Whether the youth has a prior record of
serious adjudicated delinquency offenses
and appropriate service interventions that
have or have not been successful in
changing offending behavior.

> Whether there are appropriate services
and disposition alternatives available in
the criminal justice system for dealing
with the youth’s problems.

> Whether the youth has a mental illness or
trauma history that can benefit from
mental health treatment.
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> Whether the youth has a substance abuse
problem that can benefit from substance
abuse treatment.

> Whether the youth acknowledges his or
her involvement in prior adjudicated
offenses, takes responsibility for the
actions, and exhibits a desire to change.

> Whether the youth’s prior behavior shows
indicators of consideration and tolerance
of others and involvement in prosocial
behaviors.

The comprehensiveness of these three fac-
tors, and the need for physical, social, and
forensic evaluations to provide adequate
information to identify and weigh the factors
in favor of transfer as opposed to the factors
against transfer, require that each individual
case be carefully and individually assessed.
Provide

Evaluations Needed To

Information to the Juvenile Delinquency
Court Regarding the Factors that Should Be

Considered in the Decision to Retain or

Waive Jurisdiction

Three evaluations are necessary to provide the

needed information to the juvenile delinquency
court judge so that the judge can make the deci-
sion to retain jurisdiction or to waive jurisdiction
and transfer to criminal court. These evaluations
are a social evaluation, a physical evaluation, and
a forensic evaluation.

e The Social Evaluation - Unless this is the

youth’s first offense, it is probable that the
youth has already been active with proba-
tion services and a social evaluation (also
called a social history) has already been
completed. It is important that the individual
completing the social evaluation identifies
prior information, including prior mental
health evaluations, and that this information
is included in the background information
provided for the forensic evaluation.
Components of a social evaluation include:

> Description of the family situation in
which the youth resides, including the
family’s court history, strengths and prob-
lems of the situation, and whether there
is any history of trauma,

> Description of the situation of any parent
or sibling with whom the youth does not
reside and the strengths and problems of
the situation, including whether there is
any history of trauma;

> Description of any other significant indi-

viduals of influence in the youth’s life,

both positive and negative, including

peer groups and gang membership;

Description of current and prior offenses;

Description of the youth’s school history

and current status including any special

Yy

strengths, problems, or learning needs;

> Description of past and current problems
of the youth including substance abuse,
mental health issues, mental retardation,
medical problems, education problems,
trauma history, etc.;

> Description of any prosocial activities
with which the youth is or has been
involved,;

> Description of services, both non-resi-
dential and residential, that the youth is
or has been involved in, whether they
were or were not court ordered, and the
youth’s response to those services;

> Description of the youth’s adjustment to
the detention environment, if applicable;

> Whether the youth has been involved
with the neglect or abuse jurisdiction of
the juvenile court, and if so, a summary
as to the reason for the involvement, a
description of services and placements
provided, the youth and family’s respons-
es, and the current reunification or per-
manency plan, if applicable; and

> Any other information that would assist
the mental health examiner and the court
in assessing the youth’s level of danger-
ousness, sophistication/maturity, and
amenability to treatment in the juvenile
delinquency system.

The designated juvenile delinquency system
staff, usually a probation officer, should
review all prior social evaluations and add
any supplemental information that has
occurred since the last social evaluation was
completed. The purpose of the social evalu-
ation is to provide information regarding the
issues listed above. The evaluation should
not recommend whether or not the youth
should be transferred to criminal court.

The Physical Evaluation - Since the youth is
probably in juvenile detention due to the
degree of severity of the offense, the youth
should have had a physical examination at
the time of the detention admission. If the
admission examination was not comprehen-
sive or not conducted by a physician, an
additional examination will be needed. This
examination, conducted by a physician,
along with any other pertinent medical
information included in the social evaluation
should present a current and complete pic-
ture of the youth’s physical condition,
including any physical maturity issues and
any current medical issues or needs.

The Forensic Evaluation - The final evalua-
tion necessary to provide information to the
juvenile delinquency court concerning the
decision to waive and transfer is the foren-
sic evaluation. Although a mental health
screen was done at the time of detention
intake, and a mental health evaluation may
have been completed in the past, the foren-
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sic mental health evaluation is much more
in-depth. The social and physical evalua-
tions should be provided in advance to the
examiner who will conduct the forensic
evaluation.

The mental health professional conducting
the forensic evaluation examines the youth
in the context of the specific factors that the
court must consider in deciding whether to
retain jurisdiction or waive jurisdiction and
transfer to criminal court, specifically dan-
gerousness, sophistication/maturity, and
amenability to treatment in the juvenile jus-
tice system. Whether the issue of competen-
cy to stand trial has or has not been raised,
the evaluation should determine the degree
to which the youth understands the charges
and is competent to stand trial. The role of
the clinician is to address all of these specif-
ic issues, not to recommend whether the
youth should or should not be transferred to
criminal court.

The mental health professional performing
this evaluation must have experience in the
field of forensic evaluations and in
child/adolescent evaluations. The clinician
must be knowledgeable about the structure
of the juvenile justice system, adolescent
offenders, and relevant laws. The clinician
must understand child and adolescent
development and psychopathology, cultural
influences, if appropriate, and the impact of
environmental factors such as victimization
or other trauma, educational opportunities,
and family dynamics. The evaluator must
know the services and environments that
exist in both the juvenile justice system and
the adult system (although it is important to
note that a juvenile should never be waived
to the adult system because the resource is
not, but should be, available in the juvenile
justice system). The evaluator must under-
stand the factors that the juvenile delin-
quency court judge must consider in making
the decision, and must be able to communi-
cate the evaluation results with regard to
these factors, so that adequate detail is pre-
sented to the juvenile delinquency court
judge, the prosecutor, and defense counsel.
If a youth exhibits cognitive deficits or learn-
ing disorders, and if the evaluator does not
have experience in these particular fields,
additional evaluative resources may be nec-
essary so that the impact of the deficits on
behavioral and emotional functioning can
be determined.”

Juvenile delinquency court judges should
not allow these evaluations to be conducted

in a rote fashion for all youth. They should
require that the individual’s circumstances
and history determine the components of
the forensic evaluation and that forensic
evaluators are well-informed regarding cur-
rent research.

H. CONDUCTING THE SECOND PHASE OF
THE PROCESS TO DECIDE WHETHER TO
RETAIN JUVENILE DELINQUENCY COURT
JURISDICTION OR WAIVE JURISDICTION AND
TRANSFER TO CRIMINAL COURT

Prior to this point, the juvenile delinquency
court has held the probable cause phase on the
prosecutor’s motion to waive juvenile delinquen-
cy court jurisdiction and has determined probable
cause on an offense that qualifies for a discre-
tionary judicial waiver. Social, physical, and
forensic evaluations have been completed and
provided to the court, the prosecutor, and coun-
sel for the youth in advance of the hearing. The
second and final phase regarding whether to
retain juvenile delinquency court jurisdiction or to
waive jurisdiction and transfer the case to crimi-
nal court is ready to proceed. Based on the evi-
dence presented during this phase, the juvenile
delinquency court judge must look at the factors
weighing for and against the prosecutor’s motion
to waive juvenile delinquency court jurisdiction
and decide whether to grant or deny the prose-
cutor’s motion to transfer the case to criminal
court. The judge must decide this question using
a standard of clear and convincing evidence.

1. Who Should Be Present

The following individuals should be present
during the phase to determine whether the juve-
nile delinquency court will retain or waive juris-
diction:

e The judge or judicial officer who is assigned
to the family;

e The youth who has been charged with the
violation of law;

e The parent or legal custodian of the youth,
including the child’s caseworker if under
custody to the child protection agency, and
an in loco parentis, if applicable;

e If the youth is living with someone other
than the parent or legal custodian (e.g., non-
custodial relative, foster parent), the care-
taker of the youth;

e Counsel representing the youth;

e Prosecuting attorney;

e Victim and victim advocate, if the victim
chooses to be present;

e Witnesses to be called by the prosecutor;

e Witnesses to be called by the defense, if
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applicable;

e The youth’s probation officer, or other
person who prepared the social evaluation;

e Certified interpreters if the youth, parent,
custodian, victim, or any witnesses do not
speak English or are hearing impaired; and

e Court security and other court staff as
required, including stenographic staff or
recording technology.

2. Information the Juvenile Delinquency
Court Should Have

The following information should be available
to the juvenile delinquency court for the second
phase of the process to determine whether to
retain or waive jurisdiction:

e The petition, affidavit, waiver motion, and
any other pertinent filed motions or reports
concerning the alleged law violation;

e A record of the juvenile delinquency court’s
decisions and orders from prior hearings on
the current charge and information on prior
offenses;

e The social, physical, and forensic evalua-
tions;

e A list of witnesses that the prosecution and
counsel for the youth plan to call;

e Any additional evaluative information that
the prosecutor or counsel for the youth
intends to submit as evidence; and

e A victim impact statement.

3. Presentation of the Social, Physical, and
Forensic Evaluations

The evaluation reports should be provided to
the prosecutor and counsel for the youth not less
than three days before the hearing. It is recom-
mended that the social and physical evaluations
be provided to the prosecutor and counsel for
youth prior to the forensic evaluation in order to
provide as much review and preparation time as
possible. It is important that the prosecutor and
youth’s counsel have sufficient time to determine
whether they will stipulate to the evaluations or
whether they wish to challenge the conclusions
by either questioning the evaluator or presenting
additional information through written reports or
testimony. If they plan to question the evaluator,
subpoenas must be issued in sufficient time for
the witnesses to be present to testify. If addition-
al written reports are to be presented by the pros-
ecutor or youth’s counsel, they should similarly
have been provided to all parties prior to the
hearing.

The judge may request the probation officer or
other individual who prepared the social evalua-
tion to summarize the information presented in

the three evaluations. If so, the prosecutor and
counsel for the youth should have the opportuni-
ty to question the preparer.

4. Presentation of the Prosecutor’s Case in
Support of the Motion to Waive and Transfer
Juvenile Delinquency Court Jurisdiction

All testimony presented at the waiver hearing
should be under oath and subject to cross-exam-
ination. Only evidence that would be admissible
in a juvenile delinquency court disposition hear-
ing should be admissible in the hearing to deter-
mine whether to waive or retain jurisdiction.

If the parties have stipulated to the evaluation
reports, the prosecutor may not need to present
any additional evidence. If the evaluation reports
do not support the prosecutor’s motion, the pros-
ecutor may call additional witnesses at this time
to challenge the conclusions of the evaluations.
The prosecutor should have discussed with the
victim whether she or he wishes to testify, and if
so, the prosecutor should call the victim at this
time. After each witness’ testimony, the defense
should have the opportunity to cross-examine.

5. Presentation Through Counsel of the
Youth’s Case Against the Motion To Waive
and Transfer Juvenile Delinquency Court

Jurisdiction

As with the prosecutor’s evidence, any evi-
dence presented by counsel for the youth should
be under oath and subject to cross-examination.
Only evidence that would be admissible in a juve-
nile delinquency court disposition hearing should
be admissible in the waiver hearing. After any
witness’ testimony on behalf of the youth, the
prosecutor should have the opportunity to cross-
examine.

If the parties have stipulated to the evaluation
conclusions, there may be no additional evidence
to present. If there is evidence that counsel for
the youth can present to defend his or her client
against waiver, or to challenge the information in
the evaluations, it should be presented at this
time. Counsel should present an alternative plan
for the court to consider that would continue
juvenile delinquency court jurisdiction.

The therapeutic jurisprudence model recom-
mends that the youth prepare, with appropriate
assistance, a rehabilitation plan to present to the
prosecutor and to the court that articulates why
he or she is amenable to juvenile rehabilitation.
The plan would include definition of behaviors
that need to be changed, history of how the
behavior developed, and what the youth believes
is necessary to assist him or her in changing the
behavior, including relapse prevention interven-
tions. Developing the plan provides the youth an
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opportunity to reflect on and define the problem,
and is a useful tool for the court to use in assess-
ing the youth’s amenability to treatment in the
juvenile delinquency system.

At the conclusion of the youth’s case, the pros-
ecutor may present a rebuttal. The prosecutor and
counsel for the youth may present closing argu-
ments.

I. QUESTIONS THAT MUST BE ANSWERED
DURING THE RETAIN OR WAIVE PHASE

In order to ensure that all issues have been
covered at the hearing to determine whether to
retain jurisdiction or waive jurisdiction and trans-
fer to criminal court, the juvenile delinquency
court judge should know the answers to the fol-
lowing questions before making the decision:

1. With whom does the youth live and who
has legal custody?

2. If a parent or legal custodian is not present,
were they properly served? If so, why are
they not present?

3. Have all pending motions been identified
and addressed?

4. Were the prosecutor and counsel prepared
for the hearing? Has all appropriate evi-
dence been introduced?

5. Has the prosecutor presented clear and con-
vincing evidence that the case should be
transferred to the criminal court, considering
the youth’s dangerousness, sophistica-
tion/maturity, and amenability to treatment
in the juvenile delinquency system?

6. Are the immediate needs of the youth being
addressed?

J. WRITTEN FINDINGS AND ORDERS RELAT-
ED TO THE SECOND PHASE OF THE PROCESS

The juvenile delinquency court’s written find-
ings and orders should be stated in language
understandable by the parties and with enough
detail to support the court’s actions. The court’s
findings and orders should be set out in writing
and made available to all parties and key partici-
pants at the conclusion of the hearing. If the
judge needs further time to review the evidence
in order to make a decision, the case should be
continued for no more than three business days,
at which time the court renders its decision.

1. If the Juvenile Delinquency Court Denies
the Motion To Waive Juvenile Delinquency
Court Jurisdiction and Transfer the Case to
Criminal Court

If the juvenile delinquency court denies the
motion, the juvenile delinquency court judge

should proceed to take a plea on the petition. If
the youth denies the offense, pre-trial issues
should be addressed.” The juvenile delinquency
court judge should determine whether to contin-
ue to hold the youth in detention or release the
youth with or without restrictions. If the youth is
released, and if the victim is not in court when
this decision is made, the prosecutor or probation
officer should notify the victim of the youth’s
release. The juvenile delinquency court judge
should set the case for trial no later than 10 busi-
ness days if the youth remains in detention, and
no later than 20 business days if the youth is
released from detention.

If the juvenile delinquency court believes
there is any possibility that title TV-E funds will be
used for the youth’s placement or services, or if
title TV-E funds are currently being used for the
youth’s placement or services that may continue
to be needed, a determination as to what reason-
able efforts were, and are being made to keep the
youth in the home or to return the youth to the
home must be made in order to retain title IV-E
eligibility for funding.*

If the youth through counsel admits all counts
of all petitions, the youth should complete and
sign a plea petition that, in addition to listing
rights, has a statement of admission and describes
what occurred. The youth should recite the facts
of the offense and the court should accept the
admission and adjudicate the youth. Since social,
physical, and mental evaluations have already
occurred, it is likely that the juvenile delinquency
court can immediately move to the disposition
phase. The probation officer that prepared the
evaluative information for the waiver hearing
should include a disposition recommendation if
the court decides to retain jurisdiction.  See
Chapter VII: The Disposition Hearing for the juve-
nile delinquency court disposition process.

If disposition cannot be made at this time, the
disposition hearing should be set for a future
date. Prior to setting the disposition hearing, the
juvenile delinquency court judge must decide
whether the youth should continue to be
detained because he or she is a danger to self or
others or at risk of absconding, or whether the
youth should be released with or without restric-
tions pending the disposition hearing. If the
youth is held, the disposition hearing should be
set as soon as possible within five business days,
unless additional information is needed that will
take a longer period to obtain, then the hearing
should be set within 10 business days.

If the youth is not detained, the disposition
hearing should be set as soon as possible within
10 business days, unless additional information
will take a longer period to obtain. Under no cir-
cumstances should the disposition hearing be set
for a period longer than 20 business days.
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e The written findings and orders, if the juve-
nile delinquency court denies the motion to

waive jurisdiction, should include:

> All persons present at the hearing;

> If parties were absent, whether they were
provided with appropriate notice;

> A statement of the reason for the hearing,
specifically the allegation against the
youth, that probable cause has been
established, and that the prosecutor has
filed a motion to waive juvenile delin-
quency court jurisdiction and transfer the
case to criminal court;

> A statement that the court has denied the
motion and the specific reasons for the
court’s finding;

> FEither the reasons why it is necessary to
continue to detain the youth or an order
to release the youth specifying any
restrictions;

> If the youth is not in detention, descrip-
tion of any restrictions placed on the
youth until the next hearing;

> If the court believes there is any possibil-
ity that title IV-E funds will be used for
the youth’s placement or services, or if
title TV-E funds are currently being used
for the youth’s placement or services,
findings of fact as to what reasonable
efforts were, and are being made to keep
the youth in the home or to return the
youth to the home;

> Any evaluations or services that the youth
needs prior to the next hearing and who
is responsible to obtain them; and

> If the youth denies the offense:

m A description of the pre-trial issues that
were addressed, identification of any
pre-trial issues that still need to be
addressed, and the expectation of how
these remaining issues will be resolved,;
and the date and time for the trial and
any additional pre-trial hearing if neces-

sary.

> If the youth admits the offense, either the
court’s disposition orders (See Chapter
VII: The Disposition Hearing) or the date
and time for the disposition hearing.

2. If the Juvenile Delinquency Court Grants
the Motion To Waive Juvenile Delinquency
Court Jurisdiction and Transfer the Case to
Criminal Court

e Interlocutory Appellate Review — Refer to
Section F (2).

e Transfer to Criminal Court — Refer to Section
F (2.

e The written findings and orders when the
juvenile delinquency court grants the
motion to waive jurisdiction and transfer to
criminal court should include:

> All persons present at the hearing;

> If parties were absent, whether they were
provided with appropriate notice;

> A statement of the reason for the hearing,
specifically the allegation against the
youth, that probable cause has been
established on the prosecutor’s motion to
waive juvenile delinquency court jurisdic-
tion and transfer the case to criminal
court, and that the purpose of the hearing
was to determine whether to waive and
transfer;

> A statement that the court has granted the
motion and the specific reasons for the
court’s finding; and

> Orders that arrangements be made to
notify the criminal court of the transfer
and if necessary, orders that arrange-
ments be made to transfer the youth from
juvenile custody to criminal custody.

If a representative of the applicable law
enforcement agency is not present at the
hearing, the prosecutor should send timely
written notice of the waiver decision to law
enforcement. If the victim of the offense did
not attend the hearing, the prosecutor or
probation officer should notify the victim of
the juvenile delinquency court’s decision.

A chart of steps and time lines on hearings on

a motion to waive juvenile delinquency court
jurisdiction and transfer jurisdiction to the crimi-
nal court follows.
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' Statistics on juveniles who are transferred to the criminal court by the juvenile delinquency court show that these youth
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e Waived cases generally involve males age 16 or older; and approximately 50% are white.

e Juveniles who have long juvenile delinquency court histories or who injure victims are most likely to be waived to
criminal court.
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Chart of Steps and Time Lines on Hearings on a Motion To Waive Juvenile
Delinguency Court Jurisdiction and Transfer Jurisdiction To Criminal Court

PRIOR PROCESS STEPS: 1)The petition has been filed, determined legally sufficient and handled formally. 2) Counsel
has been appointed. 3) An initial or detention hearing has been held at which time the prosecutor filed a motion to
waive juvenile delinquency court jurisdiction and transfer jurisdiction to criminal court. 4) Pre-trial issues were
addressed. 5) Social, mental, and physical examinations may have been ordered if the case is a discretionary waiver.
Typically the youth is in detention and this hearing is set within 10 business days of the detention hearing. 6) The
prosecutor and counsel for the youth have prepared their cases and issued subpoenas for all withesses and records.

v
PROBABLE CAUSE PHASE 1. The allegation is dismissed.
2. If the youth is in detention and there are no
1. Alleged offense, rights, and process are reviewed. additional pending petitions, the youth is immediately
2. Prosecutor presents case for probable cause. released.
3. Counsel may present case against probable cause. 3.If the youth is in detention and there are additional
4. Rebuttal and closing arguments. pending petitions, determine if the youth needs to
v remain in secure on non-secure detention. If title V-
E funding is being used or may be used in the future,
) —p make the “reasonable efforts” determination.
< Does the court find probable cause? >>NO 4. Generate the written findings and orders and
v distribute to all parties and key participants.
YES

| evaluations been completed and distributed
to all parties prior to the hearing?

<< Is the offense a mandatory judicial >>
waiver? Have social, physical, and forensic
NO —

YES
v [

YES NO
1. Explain process for appellate review. 4 7 4
2 Eﬁg?'I’r‘]el;’\vlgﬁt":e;gt‘:nﬁfhb“;"” PHASE TO DETERMINE WHETHER 1. Order social, physical, and forensic
released Jor be transferred {o the TO WAIVE JURISDICTION evaluations.
2. Determine whether the youth should
adult facility. ) . 1. Presentation of evaluations. remain in secure or non-secure
3. Generate the_ wr.ltten findings a.nd 2. Prosecutor presents case. detention.
orders and d_|s_tr|bute to all parties 3. Counsel presents youth’s case. 3. If title IV-E, make required
and key participants. 4. Rebuttal and closing arguments. determinations.
4. Notify the criminal court. 4. Continue not more than two weeks
A unless no prior social history/mental
v health evaluation, and then not

more than four weeks, for hearing to

Is there clear and convincing evidence determine waiver of jurisdiction.
in favor of the prosecutor’s motion? 5. Generate the written findings and

orders and distribute to all parties

v NO l YES and key participants.
Take a plea on the petition. ¢ < |
v 1. Explain process for appellate review.
2. Determine whether the youth stays in juvenile detention or is transferred to adult facility.
Qoes the youth admit?>> 3. Generate written findings and orders and distribute to all parties and key participants.
4. Notify criminal court.
v _ T
YES NO

Determine whether the youth should remain in secure on non-secure detention.

If title IV-E eligible, make required determinations.

If the youth is held, set the trial no later than 10 business days.

If the youth is released, set the trial no later than 20 business days.

Settle all pre-trial issues.

Generate the written findings and orders and distribute to all parties and key participants.

L,

Proceed to Disposition
(See Chapter VII.)

SRR




VI. TRIAL/ADJUDICATION
HEARING






CHAPTER VI: THE TRIAL/ADJUDICATION HEARING

Table of Contents

A. PURPOSE OF THE TRIAL/ADJUDICATION HEARING.........coiiiiiiiiieiiaiie et 121
B. TIMING OF THE TRIAL/ADJUDICATION HEARING........cceiiiiiiiiiiiiiiat et 121
C. LEGAL REPRESENTATION......iiiiiitiiiiiiit ittt 122
D. PLEA AGREEMENTS . ...ttt 122
E. CONDUCTING THE TRIAL/ADJUDICATION HEARING......cccoiiiiiiiiiiiiiaiie e 123
1. Who ShOUld Be PIeSEIL.....ciiiiiiiiiiiiiiit ittt 124
2. Information the Juvenile Delinquency Court Should Have............ocoooiiiiiiiiiiiii 124
3. If a Plea Agreement Has Been PrOPOSEA.........ccuiiiiiiiiiiiiii it 124

4. Reading of the Petition, Explanation of Rights, and Explanation of the Hearing Process
if a Plea Agreement Has Not Been PropOSEd..........cooiiiiiiiiiiiiiii it 125
5. Presentation of the Prosecutor’s Case for Adjudication............ccccooiviiiiiiiiiiiiiicc 125
6. Presentation of the Youth’s Case Against Adjudication............c.ocooiiiiiiiiiiiiiii i 126
F. QUESTIONS THAT MUST BE ANSWERED......ccoiiiiiiiiiiiiiiiii e 126

1. Questions That Must Be Answered at the End of the Trial To Determine if a Youth
Should Be Adjudicated DelINQUENT........ooioiiiiiiiiiiiiiiii i 126
2. Questions That Must Be Answered if the Youth Is Adjudicated Delinquent to

Determine the NEXE STED.......ooviiiiiiiieieieiiiet ettt ettt 126
G. WRITTEN FINDINGS AND ORDERS......ccoiiiiitiiiiiiiiiii e 127
1. If the Juvenile Delinquency Court Dismisses the Petition............ccccooiviiiiiiiiiiiiiiieiieecen 127
2. If the Juvenile Delinquency Court Adjudicates the Youth...........ccccocviiiiiiinii, 127
ENDNOTES. ...ttt et 128

CHART OF STEPS AND TIME LINES FOR THE TRIAL/ADJUDICATION HEARING...........ccccoenrenenn 129




CHAPTER VI: THE TRIAL/ADJUDICATION HEARING

The JUVENILE DELINQUENCY GUIDELINES is intended to be used by
courts and other juvenile delinquency system stakeholders to assist their
efforts to improve practice. The GUIDELINES is aspirational - they focus on
what should be as opposed to what is. Every effort has been made to make
the GUIDELINES practical and usable, and to ground recommendations in
the most current research and promising practices available at the time of
development.

Some jurisdictions are already following many of the recommendations.
Some jurisdictions may find it extraordinarily challenging to follow the rec-
ommendations. Regardless of jurisdictional status and resources, it is hoped
that the GUIDELINES will provide a common vision and motivational frame-
work for those working toward an improved juvenile delinquency system.

As jurisdictions strive to implement the GUIDELINES with training and
technical assistance from the NCJFCJ, juvenile delinquency system practi-
tioners from all situations - urban, rural, suburban, and with varying degrees
of resources - will be able to create and share successful implementation
methods.
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Chapter VI describes the juvenile delinquency
court process that determines whether a youth
who has denied the allegations of delinquency
will be found to have committed the offense.

Chapter 1V: The Detention and Initial Hearing
described the process leading up to and including
the youth entering a plea to the petition. If the
youth denied the allegations, the case was either
referred for a dispute resolution alternative or set
for trial. If set for trial, pre-trial issues, including
discovery, were discussed and resolved either at
the initial or detention hearing or at a subsequent
pre-trial hearing. Because discovery delays and
disputes are a common cause of unnecessary
continuances and delayed trials, the juvenile
delinquency court clearly defined discovery obli-
gations and held prosecutor and defense counsel
to these defined obligations.! The juvenile delin-
quency court, the prosecutor, and counsel for the
youth agreed on a date for the trial, and the juve-
nile delinquency court judge determined the
amount of time necessary to set aside for the trial
based on the number of prosecutor and counsel
for the youth witnesses and the nature of their
testimony. The juvenile delinquency court judge
ensured that a sufficient amount of consecutive
trial time was scheduled on the court’s docket.

In some juvenile delinquency court jurisdic-
tions, youth have the right to request a trial by
jury under certain circumstances. In most jurisdic-
tions, however, a judge or judicial officer deter-
mines the facts in most trials.

A. PURPOSE OF THE TRIAL/ADJUDICATION
HEARING

The purpose of this hearing is for the juvenile
delinquency court judge to determine if the pros-
ecutor has proven the allegations of the petition
beyond a reasonable doubt. This determination is
made based on evidence presented by the prose-
cutor and defense evidence presented by counsel
for the youth, if defense chooses to present evi-
dence. If the judge determines that the allegations
are true with regard to the alleged offense or a
lesser offense, the case moves forward to the dis-
position phase, which is discussed in the next
chapter. If the judge determines that the allega-
tions are not true, the petition is dismissed.

B. TIMING OF THE TRIAL/ADJUDICATION
HEARING

If the youth is in detention, the trial was
scheduled no more than 10 business days from
the detention hearing. If the youth is not in deten-
tion, the trial was scheduled no more than 20
business days from the initial hearing. In both
instances, the trial was scheduled for a sufficient
amount of consecutive time to complete the trial.

Some cases may necessitate a longer period of
preparation between the detention or initial hear-
ing and the trial.> Examples of situations that may
need more time include cases with complex dis-
covery issues, when laboratory tests are needed
to determine illegal substances or to determine if
a bullet came from a specific gun, or when a
victim is hospitalized due to injuries from the
alleged offense. The juvenile delinquency court
judge should carefully review the reasons for
requests to set trial dates beyond the recom-
mended time lines. The juvenile delinquency
court judge must ensure that the reasons for the
request are valid and not because the juvenile
delinquency system has failed to design and
implement achievable expeditious processes.
When additional time is requested because each
day is being used to perform a process step, no
time is being spent on waiting lists, and prosecu-
tor and counsel workloads are reasonable, an
extension is probably necessary. If there are
repeated trial delays due to system inefficiencies,
judicial leadership will be required to improve
efficiency. Data about the delayed cases should
be collected to determine the causes of the prob-
lem and the juvenile delinquency court judge
should convene representatives from each
involved system to design and implement a new
process that will eliminate the delays.

In order for the prosecutor and youth’s coun-
sel to meet these recommended time lines and
exercise due diligence in preparing for the pro-
ceeding, both must have been involved in case
preparation since before the detention or initial
hearing.* Consequently, they have had sufficient
time to learn about the youth and the case. At the
time the petition was filed, the prosecutor identi-
fied the key trial witnesses and was able to pre-
dict within a two-week period, when the case
would probably be set for trial. This predictive
ability enabled the prosecutor to alert potential
witnesses to when they might be needed, and
determine how to work with witness schedules.
Since counsel for the youth was appointed prior
to the first hearing, counsel has also had time to
assess trial strategy. Counsel for the youth alerted
potential witnesses and determined scheduling
conflicts. When the prosecutor and counsel are
appointed in this manner, they have between two
and six weeks, depending on whether the youth
is detained, to prepare for trial. With the excep-
tions previously noted, this should provide suffi-
cient time to meet this recommended time line in
most cases.

In order for juvenile delinquency court dock-
ets to be available to meet these recommended
time lines, there must be sufficient numbers of
judges and judicial officers to meet docketing
needs, and the judges and judicial officers must
have organized dockets, with time-specific hear-
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ings. They must be able to use their management
information systems to predict approximately
how many cases will go to trial in a year, the
amount of docket time necessary to handle these
trials, and consequently, the amount of time that
must be kept available on juvenile delinquency
court dockets for trials. In addition, in order to
maintain manageable and organized dockets,
juvenile delinquency court judges must maintain
scheduled hearing dates, eliminate unnecessary
continuances, and start hearings when scheduled.

An organized and controlled trial court hearing
process can occur when a juvenile delinquency
court diligently pursues excellence in implement-
ing the following seven Key Principles:

e Juvenile Delinquency Court Judges
Should Engage in Judicial Leadership
and Encourage System Collaboration

e Juvenile Delinquency Systems Must Have
Adequate Staff, Facilities, and Program
Resources

e Juvenile Delinquency Court Judges
Should Ensure Their Systems Divert
Cases to Alternative Systems Whenever
Possible and Appropriate

e Youth Charged in the Formal Juvenile
Delinquency Court Must Have Qualified
and Adequately Compensated Legal
Representation

e Juvenile Delinquency Courts Should
Render Timely and Just Decisions and
Trials Should Conclude Without
Continuances

e Juvenile Delinquency Court Judges
Should Hold Their Systems and the
Systems of Otber Juvenile Delinquency
Court Stakebolders Accountable

e Juvenile Delinquency Court Judges
Sbould Ensure the Court Has an
Information System That Can Generate
the Data Necessary to Evaluate
Performance

There are many ways that a juvenile delin-
quency system can increase efficiencies and
improve timeliness without having to add signifi-
cant additional resources. A court can free exist-
ing resources for reallocation by:

e Reducing the number of cases heard on
formal dockets by diverting less serious
cases to community resources or lower cost
juvenile delinquency court alternatives;

e Using dispute resolution alternatives to
reduce the number of trials; and

e Eliminating unproductive time throughout
the system such as unnecessary continu-
ances and unnecessary waiting time.

The resources can be shifted to implement
some of the DELINQUENCY GUIDELINES recom-
mendations.

C. LEGAL REPRESENTATION*

A case should not go to trial in the juvenile
delinquency court without a prosecutor and
counsel for the youth who are qualified and who
have exercised due diligence in preparing for the
proceeding. When a juvenile delinquency court
has implemented Key Principle 7: Youth
Charged in the Formal Juvenile Delinquency
Court Must Have Qualified and Adequately
Compensated Legal Representation, qualified
counsel was appointed for the youth prior to the
detention or initial hearing.®

Prior to the trial, counsel completed all of the
following responsibilities:

e Investigated all circumstances of the allega-
tions;

e Sought discovery of any reports or other evi-
dence to be submitted to or considered by
the juvenile delinquency court at the trial;®

e If circumstances warrant, requested appoint-
ment of an investigator or expert witness to
aid in the preparation of the defense and for
any other order necessary to protect the
youth’s rights; and

e Informed the youth of the nature of the pro-
ceedings, the youth’s rights, and the conse-
quences if the youth is adjudicated on the
petition.

It is very important that the parents or legal
custodian have someone they can go to with
questions prior to the hearing and that they are
informed of the nature of the proceedings, the
youth’s rights, their rights, and the consequences
if the youth is adjudicated on the petition.
Although counsel for the youth’s