ICJI 403A PRIVATE 
POSSESSION OF A CONTROLLED SUBSTANCE

WITH INTENT TO DELIVER/MANUFACTURE

INSTRUCTION NO.


In order for the defendant to be guilty of Possession of a Controlled Substance, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] possessed any amount of [name of substance], and


4. the defendant either knew it was [name of substance] or believed it was a controlled substance, and


5. the defendant intended to [deliver that substance to another] [manufacture that substance].


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

[The possession of [one or more] controlled substances[, even in multiple packages,] is not sufficient by itself to prove an intent to deliver.  The state must prove one or more additional circumstances from which you can infer that intent.  The additional circumstances could include, but are not limited to, the possession of controlled substances in quantities greater than would be kept for personal use; or the existence of items customarily used to weigh, package, or process controlled substances; or the existence of money and/or records which indicate sales or deliveries of controlled substances.

You are not required to infer an intent to deliver from any such additional circumstances.  Whether any such additional circumstances have been proven, whether an intent to deliver should be inferred from them, and the weight to be given such inference are for you to decide.  You should consider all of the evidence when deciding whether the state has proven an intent to deliver beyond a reasonable doubt.]

Comment

I.C. § 37-2732(a).  See ICJI 428 for definition of “deliver.”  

If the defendant is charged with "second offense" drug possession, I.C. § 37-2739, that issue should be presented in a bifurcated proceeding.

Included Offense:  ICJI  225. I.C. § 19-2132.  Pursuant to the 1988 amendments to I.C. § 19-2132, a defendant has an obligation to request jury instruction on included offenses. The district court does not have a duty sua sponte to instruct the jury on included offenses. State v. Porter, 130 Idaho 772, 948 P.2d 127 (1997). Courts have inherent authority to instruct a jury on included offenses, and such authority does not infringe upon the power of charging and prosecuting, which is reserved to the executive branch. Accordingly, the district court has the authority, but not the duty, to sua sponte instruct on included offenses provided the giving of such instructions was reasonable based on the evidence presented. State v. Rae, 139 Idaho 650, 84 P.3d 586 (Ct. App. 2004)

In State v. Fox, 124 Idaho 924, 866 P.2d 181 (1993), the Supreme Court held that I.C. § 37-2732(c) does not set forth any mental state as an element of the crime of possession of a controlled substance.  "Thus, as [this statute] does not expressly require any mental element and I.C. § 18-114 only requires a general intent, we conclude that the offense only requires a general intent, that is, the knowledge that one is in possession of the substance."  The Court held that the defendant's lack of knowledge that the substance was illegal (as a controlled substance) was irrelevant.

In order to establish possession of a controlled substance, a defendant need not have actual physical possession of the substance; the state need only prove that the defendant had such dominion and control over the substance to establish constructive possession.  State v. Kopsa, 126 Idaho 512, 887 P.2d 57 (Ct. App. 1994).  Constructive possession of a controlled substance exists where a nexus between the accused and the substance is sufficiently proven so as to give rise to the reasonable inference that the accused was not simply a bystander but, rather, had the power and intent to exercise dominion and control over the substance.  State v. Rozajewski, 130 Idaho 644, 945 P.2d 1390 (Ct. App. 1997). 

Separate convictions for manufacturing a controlled substance and possession of a controlled substance with intent to deliver require different set of facts and thus do not violate state and federal constitutional protection against double jeopardy.  State v. Ledbetter, 118 Idaho 8, 794 P.2d 278 (Ct. App. 1990). 

Even trace or residual quantities of cocaine fall within the scope of I.C. § 37-2732(c). State v. Groce, 133 Idaho 144, 983 P.2d 217 (Ct. App. 1999).

The statute does not contain a mental element.  The committee concluded, based upon State v. Lamphere, 130 Idaho 630, 945 P.2d 1 (1997), a mental element as set forth in element 4 should be included.

The bracketed paragraphs regarding the intent to deliver are prompted by State v. O’Mealey, 95 Idaho 202, 506 P.2d 99 (1973), and State v. O’Campo, 103 Idaho 62, 644 P.2d 985 (Ct. App. 1982).

