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Returning refreshed and inspired from
the 2008 Idaho Judicial Conference in
Sun Valley, the two of us hatched the idea
to form a set of procedural rules specific
to the practice of law and administration
of justice in domestic relations cases. The
Idahko Rules of Civil Procedure (*IRCP*),
in our opinion, failed to address certain
recurring issues that are unique to family
law including (i) how to obtain children’s
wishes regarding custody, (ii) how and
when children should participate in these
cases, (iii) a lack of disclosure of basic fi-
nancial information by one party or both
of them, and (iv) case management issues
caused by the vagaries of notice pleading,
particularly in modification cases.

In addition, we groused from time to
time about the organizational structure of
the IRCP, particularly the scattered nature
of the rules that applied to family law.
Only the experienced lawyer would know
to Jook under Rule 16 — a rule originally
dedicated to pre-trial conferences — to
find rules applicable to mediation, super-
vised visitation and parenting coordina-
tors, Without specific direction, a self-
represented Htigant would not likely find
the rule applicable to filing and serving a
motion to modify a custody order under
the same set of rules that applies to relief
from judgments, and yet there it is in Rule
60{c).

In the last 17 years we have seen the
innovative development of institutions
throughout the state, such as Court As-
sistance Qffices and Family Couwrt Ser
vices, that (i) assist children and fami-
lies with gaining access to the court, (ii)
provide parties with educatjon, skilis and
opportunities to resolve their issues in a
non-adversarial manner, and (iii) heip the
court make better custody decisions by
providing investigation and analysis in
cases where the parties are indigent and
unskilled. We felt it was time for Idaho
to explore the efficacy of having a self-
contained set of rules to complement the
speciaity into which family law cases
have evolved.

Four years later, in November 2012,
the Idaho Supreme Court approved the
Idaho Rules of Family Law Procedure
(“TRFLP”) as a pilot project in the Fourth
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Our fmal product includes all the new rules,
as well as all rules from the IRCP that
- remain appl:cable to family law cases.

Judicial District. The IRFLP will go into
effect January 1, 2013 in Ada, Elmore,
Boise and Valley Counties.

The IRFLP represent the collective
effort of the dedicated members of the
Ada County Family Law Working Group
{“the Group™) that we formed in the fall
of 2008. We wanted the Group to be a
cross-section of attorneys who possessed
diverse experience in domestic relations
cases; we wanted input from the point
of view of law firms large and small, and
from the sole practitioner. The members
who accepted our invitation to the Group
were Stanley W. Welsh, James Bevis,
Joanne Kibodeaux and Matthew Gustav-
el. Mr Bevis’ paralegal, Karen Hall, at-
tended all of the meetings in the first few
vears and donated extensive hours record-
ing the Group’s activities and decisions as
the project developed.

The concept of specialized family law
rules is not a new one; many other states
have them cither as stand-alone rules, or
as rules that merely supplement the civ-
il rules of procedure for that state. The
Group reviewed examples of each from
Florida, Arizona, Minnesota, West Vir-
ginia and Delaware. We decided to draft
our rules as a stand-afone set represent-
ing an amalgam of the Arizona Rules of
Family Procedure, the IRCP and, in a few
cases, rules we draflted. We divided up
responsibility for drafting each section
of the rules among the members and met
at least quarterly (monthly, by the end of
the project) over many lunch hours te dis-
cuss, argue and settle the language of each
rule. Judge Day and Ms. Kibodeaux spent
countless hours reformatting the rules and
cross-referencing them to the IRCP. Our
final product includes all the new rules,
as wel] as all rules from the IRCP that re-
main applicable to family law cases.

Whenever possible, we kept rules
from the JRCP intact; however, many of
them were modified to remove references
that apply only to juries or jury trials be-
cause all procedures to which these Rules
apply are tried to the court without a jury.
At this time, most rules incorporated from
the IRCP have not been changed except
insofar as necessary to match the format
and structure of the IRFLP. Therefore,
most practitioners will recognize the ma-
jority of these rules as essentially identical
to the IRCP. In the future, we anticipate
that some of these rules will be further
modified to reflect current practices and to
better suit family litigation,

intended advantages of the IRFLP

Although new rules will fikely create
unforeseen issues, it is our hope and be-
Hef that the IRFLP will resolve more is-
sues than it causes and that it will improve
the administration of justice in family law
cases. In this regard, there are some sig-
nificant differences between the IRFLP
and the IRCP which are:

1.The Applicability of the Idaheo
Rules of Evidence. Similar to Arizona’s
rules, the Group crafted a rule that re-
quires strict application of the Idaho Rules
of Evidence (“IRE”) only if a party gives
notice within 30 days of the filing of a
responsive pleading. Otherwise, all rel-
evant and material evidence is admissible
subiect to a limitation on evidence (i) the
probative value of which is outweighed
by the danger of unfair prejudice, (ii) that
is cumulative, (iii) that confuses the is-
sues, {iv) that is unreliable or (v) that has
not been timely disclosed. The advantages
of this rule are:

a. It incorporates existing practices re-
garding the foundation of evidence that
have been informally followed in most



family law cases for some time. Most
attorneys dispense with calling the foun-
dational witnesses who might otherwise
be required to admit many documents in
family law cases;

b. The admissibility of hearsay, which
arises in nearly every custody trial, is
governed by a simpler standard that is still
tempered by a showing of reliability.

¢. Evidence of character, which is a statu-
tory factor in child custody cases, is no
longer subject to the narrow restrictions
of the IRE;

d. For those parties who wish to follow
the relaxed approach, it saves them time
and money;

e. It is a standard that is easier to under-
stand for the significantly increasing num-
ber of self-represented litigants in family
law cases; and

f. A strict application of the IRE is still
available if one party gives notice early
in the case so both parties can prepare ac-
cordingly.

2. Participation of Children and
Protection of Their Interests, Currently,
there is no rule in the IRCP regarding the
participation of children in custody cases.
There is a statute, Idaho Code Section 32-
704, that authorizes the court to appoint
an attorney for the child without any re-
gard to the attorney’s qualifications. As
a result of the above, some children may
be represented by counsel with no experi-
ence though, in most cases, children are
not represented in court. Under current
practice, children usually participate in
custody cases in one of three ways: (i}
directly as a witness at trial, (i1} directly
through an “in camera interview™ by the
court, and (iif) indirectly through the par-
ties or third parties (i.e., by hearsay). Un-
der the first two methods, it is not uncom-
mon for a child to be brought te court with
little or no advance notice, causing signif-
icant stress to the parties and, especially,
the child. If the child is interviewed by
the court, the methodology of that inter-
view can vary widely depending on the
particular judge (e.g., on the record, off

Rules of
Family Law Procedure
are at '
www.isc.idaho.gov/irflp_home

in fam:ly Iaw oases however there is certain

bas:c :nformatlon that is discoverable
and refevant in nearly
every type of case.

the record, sworn, unsworn, parties pres-
ent, po parties present, etc.). The IRFLP
adopt a modified approach to the Arizona
rules that establish (a) qualifications for
attorneys who are appointed by the court
to represent children and (b) notice and
other procedural requirements for parties
who intend fo call a child as a witness.
The advantages of this approach are:

a. Children, when represented by an attor-
ney, have ope who possesses experience
and skill at doing so;

b. Children can prepare for being heard in
court;

¢. Parties have time to consider and pre-
pare for how their child will participate in
court; and

d. The court, counsel, parties and children
are protected by the requirement that any
“in camera” interview be recorded, while
preserving some flexibility regarding oth-
er aspects of the manner of the interview.

3. Automatic, Mandatory Disclo-
sure of Information. Under the IRCP,
once an answer is filed and the case is at
issue it is then incumbent upon a party to
initiate discovery by propounding discov-
ery requests. In many cases, there is no
discovery conducted at all for a variety
of reasons that include (i) lack of money,
(i} tack of knowledge regarding how to
propound discovery, (iif) lack of motiva-
tion, and/or (iv) laziness. At trial, this ap-
proach often translates to a lack of prepa-
ration, a lack of information, surprise and
conflict. The IRFLP require that certain
information common to all divorce and
custody cases be disclosed by each party
no later than 35 days after the filing of a
responsive pleading. As an appendix to
the IRFLP, the Group developed a form fo
help parties comply with these disclosure
requirements. The advantages of auto-
matic disclosure requirements are:

a. Relevant information is disclosed early;

b. Early disclosure means early identifica-
tion of issues and earlier preparation;

¢. Better preparation means timely resolu-
tion of cases; and

d. Better preparation and timely resolu-
tion of cases means costs savings to the
parties and the court system.

4, Standardized Discovery. The
IRCP does not standardize discovery be-
cause the rules apply to every different
kind of civil case. In family law cases,
however, there is certain basic informa-
tion that is discoverable and relevant in
nearly every type of case. There is no
reason to leave the discovery of this in-
formation to the creative semantic talents
of individual parties and attorneys. The
IRFLP offer uniform, standardized inter-
rogatories, the use of which is not manda-
tory but which may be used in conjunc-
tion with non-standard interrogatories.
The advantages are:

a. Cost savings from the preparation of the
same interrogatories; and

b. Fewer discovery issues that arise from
interrogatories that are less arifully draft-
ed.

5. Time Increments. For consistency,
whenever possible, time increments were
used that are multiples of seven.

6. Reorganization. The existing
IRCP follows a loose organization that
has become increasingly disorganized as
time has progressed. Rules have been ex-
panded and, within some of them, there
is little room to grow in a way that makes
sense. For example, as discussed above,
Rule 16 of the IRCP is denominated as a
rule about pre-trial procedure, yet it has
been expanded over the years fo cover
alternative trial technigues, like the In-
formal Custody Trial, and service provid-
ers who are specific to family law cases
such as mediators, visitation supervisors
and parenting coordinators. In another
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example, IRCP 11 covers such disparate
issues as the signing of pleadings to the
withdrawal of attorneys. The IRFLP are
organized in separate numerical catego-
ries. The advantages are:

a. They are easier to use and logically
follow the progression of civil litigation.
Pleadings are in the 200 series; Judgments
are in the 800°s. No longer are discovery
rules spilling over the mid-twenties info
the thirties; rather, all discovery rules are
contained in the 400 series;

b. Each numbered rule covers only one
specific topic; and :
* ¢. There is considerable room to expand
and/or modify the rules within each cat-
egory while keeping the integrity of the
overall organization of the rules.

7. Reformatting. As the IRCP has ex-
panded and changed over time, there has
been little attention paid to formatting
them consistently, Thus, the formatting
of paragraphs and subparagraphs varies
from rule to rule. The IRFLP have been
formatted so that the structure is uniform
throughout. The advantages of this are:

a. Citation to the rules can be consistent;

b. Changes and additions to the rules can
be easily made to match the format of ex-
isting rules;

c. A useful and accurate Table of Contents
and/or Index can be created automatical-
ly: and

d. The rules have a more uniform and pro-
fessional appearance.

How to access the IRFLP

The IRFLP are accessible now both
electronically and by haid copy. Elec-
tronically, any attorney or parly can ac-
cess and print the rules through:

(i) the Fourth Judicial District websiie
http://www. fourthjudicialcourt.idaho.
gov/, and

(iiy the Idaho Supreme Court website
http:/fwww.isc.idaho.gov.

There will also be hard copics avail-
able at the offices of (a) every county
clerk in the Fourth Judicial District, (b)
Family Court Services on the Fourth
Floor of the Ada County Courthouse, and
{c) the Court Assistance Office at the Ada
County Courthouse, The IRFLP are ex-
tensive, and if one intends to print them
one will need approximately 180 pages
(the rules are 143 pages and the forms are
about 35 pages).

Scope and duration
of the pilot project

The IRFLP will apply to all family
law cases including divorce, paternity,
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"' The IRFLP will be piloted only
~in the Fourth Judicial District

©and.until further order of
. " ... the Idaho Supreme Court

child custody, child support, civil do-
mestic violence protection orders and ail
proceedings related to the establishment,
modification and enforcement of such de-
crees or judgments, excluding contempt.
They will NOT apply to cases invelving
adoption, termination of paremtal rights,
guardianship, conservatorship or petitions
arising under the Child Protection Act.
The IRFLP will be piloted only in the
Fourth Judicial District and until fusther
order of the Idaho Supreme Court. The
project will be evaluated after approxi-
mately one year during which participants
will be encouraged to offer input through
a survey. We anticipate the survey will be
available on-line by early February 2013

and will allow participants to commenton

the IRFLP by rating their ease of use and
overall participant satisfaction. In addi-
tion, the survey will hopefully identify is-
sues created by specific rules that need to
be addressed.

Conclusion

Whether the IRFLP is a success or
an IRF-L-O-P, the process of developing
them has been a humbling one. As water-
tight as we would like to believe these
rules are, every re-read reveals a new
issue or two that we overlooked. As we
were developing them, we tried to keep
pace with on-going changes in the IRCP
with mixed results. We just recently dis-
covered that at feast one rule (i.e., IRCP
Rule 60(c)) was modified and became
effective last July was accidentally omit-
ted from the IRFLP, causing us to tweak
the latest draft to make them as current as
we could. They are not perfect and, like
any set of rules, the IRFLP will require
pericdic amendments and modifications.
Like the mythological Dutch boy, we just
hope we have enough fingers to plug the
inevitable leaks.

We expect that the IRFLP will cause
certain cultural changes in the way fam-

ily law cases are handled by the bench
and bar, and there will be some pain in
that process. Divorces are emotional and
stressful; for some of your clients, it is
very difficult to focus on organizing infor-
mation that is needed to prepare for the
issues in his or her case. We have seen
many cases, particularly involving self-
represented parties, where there is liter-
ally no useful information presented to the
court with which to make an equitable de-
cision about the division of property and
debt, or very little evidence with which to
form a judgment about the best interests
of a particular child — all because there has
been no effort made by the parties during
the case to garner relevant information,
As difficult as it may be to force parties to
organize facts early in the case, we hope
and believe it will ultimately improve the
quality and efficiency of justice we can
deliver to them.

About the Authors

Rassell A, Comstock and David E,
Day are magistrate judges in Ada County
whose dockets are specialized in domes-
tic relations cases
including  divorce,
paternity, child
custody, child sup-
port, and domestic
violence protection
orders. Both were
appointed as mag-
istrates in 1995 and
both are graduates of
the University of Ida-
ho College of Law -
Judge Day in 1983
and Judge Comstock
in 1984, They have
been members of
the Idaho State Bar
since then,




