






















































































































TITTE V. DISCOVERY

Rule 26. General Provisions Governing Discovery
(af Discovery Methods. Discovery may be made by:

(1) deposition upon oral examination or written questions;

(2) written interrogatories;

(3) production of documents, electronically stored information or tangible things;

(4) entry upon land or other property for inspection or other purposes;

(5) physical and mental examinations; and

(6) requests for admission.

(b) Discovery Scope and Limits.

t1) ln General.

(A) General Scope of Discovery. Unless otheruvise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery regarding any nonprivileged

matter that is relevant to any party's claim or defense, including the existence,

description, nature, custody, condition, and location of any documents or other
tangible things and the identity and location of persons who know of any

discoverable matter. For good cause, the court may order discovery of any matter
relevant to the subject matter involved in the action. Relevant information need

not be admissible at the trial if the discovery appears reasonably calculated to lead

to the discovery of admissible evidence.

(B) Limits on Electronically Stored Information.A party need not provide discovery of
electronically stored information from sources that the party identifies as not
reasonably accessible because of undue burden or cost. On motion to compel

discovery or for a protective order, the party from whom discovery is sought must

show that the information is not reasonably accessible because of undue burden

or cost. lf that showing is made, the court may nonetheless order discovery from
such sources if the requesting party shows good cause, considering the limitations
of Rule 26(bX1XC). The court may specify conditions for the discovery.

(C) Limits on Frequency and Extent of Discovery. Unless limited by these rules or the
court orders otherwise, the frequency of use of discovery is not limited. On motion

or on its own, the court must limit the frequency or extent of discovery otherwise

allowed by these rules if it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be

obtained from some other source that is more convenient, less burdensome,

or less expensive;

(ii) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or

(iii) the burden or expense of the proposed discovery outweighs its likely benefit,

considering the needs of the case, the amount in controversy, the parties'
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(3)

resources, the importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.

lnsurance Agreements. A par$ may obtain discovery of the existence and contents of
any insurance agreement under which any insurer may be liable to satisfy part or all of
a judgment which may be entered in the action or to indemnify or reimburse for
payments made to satisfo the judgment. lnformation concerning the insurance
agreement is not by reason of disclosure admissible in evidence at trial. An application
for insurance is not subject to disclosure as part of an insurance agreement as provided
by this rule.

Tri a I P re porotion : M oterials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents
and tangible things that are prepared in anticipation of litigation or for trial by or
for another party or its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(bX4),

those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(bXL); and

(ii) the party shows that it has substantial need for the materials to prepare its
case and cannot, without undue hardship, obtain their substantial equivalent
by other means.

(B) Protection Against Disclosure. lf the court orders discovery of those materials, it
must protect against disclosure of the mental impressions, conclusions, opinions,
or legal theories of a party's attorney or other representative concerning the
litigation.

(C) Previous Statement. Any party or other person may, on request and without the
required showing, obtain the person's own previous statement about the action or
its subject matter. lf the request is refused, the person may move for a court
order, and Rule 3Z(aX5) applies to the award of expenses. A previous statement is

either:

(i) a written statement that the person has signed or otherwise adopted or
approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other recording,

or a transcription of it, that recites substantially verbatim the person's oral

statement.

Triol Pre poration: Experts.

(A) Discovery of an Expert Expected to Testify. A party must disclose to the other
parties by answer to interrogatory, or if required by court order, the identity of
any witness it expects to ask to present evidence under Rule 702, 703 and 705,

ldaho Rules of Evidence.

(i) What Must be Disclosed: Retained Experts. For individuals retained or
specially employed to provide expert testimony in the case or who are

employees of the party:

(4)
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(41 Notice of Completion. Upon completion of the transcript and delivery of it to the party
noticing the deposition, the officer who prepared the transcript must promptly notify
all the parties or their attorneys that the transcript has been completed and provided
to the party noticing it.

(5) lnspection $ Original ond Use of Deposition.

(A) Inspection of Original. Unless otherwise ordered by the court, the attorney or
party that custody of the original deposition must make it available for inspection
by the other parties upon request.

(B) Use of Deposition with the Court. lf any portion of a deposition is to be used at
trial or in support or opposition to any motion, only the portion of the deposition
relied should be submitted to the court. Unless a genuine issue of authenticity is
raised, a party may submit excerpts from copies of the original deposition
transcript and is not required to submit the original transcript to the court.

(C) Exhibits to Depositions. Exhibits to the deposition may be annexed to and returned
with the deposition; or the officer must, if requested by the party producing the
documentary evidence or exhibits, mark it as an exhibit in the case, and return it
to the party offering it and must be treated as if annexed to and returned with the
deposition.

(gl Failure to Attend a Deposition or Serve a Subpoena; Expenses. A party who, expecting a
deposition to be taken, attends in person or by an attorney may recover reasonable expenses

for attending, including attorney's fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or

(21 serve a subpoena on a nonparty deponent, who consequently did not attend.

Rule 30.1. Audio-Visual Recording of Depositions
(al In General. Upon notice, any deposition may be recorded by audio-visual means, but must

also simultaneously be recorded as a stenographic record. The noticing party bears the
recording and transcribing costs. Upon request and at the party's own expense, a party is

entitled to a transcript and an audio or audio-visual copy of the recording.

(b) Official Record. Both the audio-visual recording and the transcript prepared by a reporter are

official records of the deposition.

(c) Transcript. The court may order a party taking the deposition by audio-visual recording to
furnish a transcript of the deposition at the party's expense.

(d) Use of Audio-Visual Deposition. An audio-visual recording of a deposition may be used for
any purpose and under any circumstance as a stenographic deposition may be used.

(e) Notice of Audio-Visual Deposition. The notice for taking an audio-visual deposition and the

subpoena for attendance must state that the deposition will be recorded by audio-visual

means.

(f) Procedure for Taking. The following procedure must be used in recording an audio visual

deposition:

(1) Opening of Deposition. The deposition must begin with an oral or written statement on

camera which includes:
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(A) the operator's name and business address;

(B) the name and business address of the operator's employer;

(C) the date, time, and place of the deposition;

(D) the caption ofthe case;

(E) the party on whose behalf the deposition is being taken; and

(F) any stipulations by the parties.

(21 tdentificotion of Counsel. Counsel must identify themselves on the record.

(3) Oath on Comero. The administration of the oath to the witness must be audio-visually
recorded.

(4) Multiple Recording IJnits.lf an audio-visually recorded deposition is recorded on

multiple units of film or data storage devises or recording units, the end of each unit
and the beginning of each succeeding unit must be announced on camera.

(5) Stotement of Closing of Deposition. A statement must be made on camera indicating

that the conclusion of the deposition. A statement identifying any stipulations of
counsel concerning the custody of the audio-visual recording and exhibits or regarding

any other pertinent matters may be made on camera-

(6) Time lndex. Depositions recorded by audio visual means must be indexed by a time
generator or other method specified by Rule or order of the court.

(7) Objections. An objection must be made as it would in the case of stenographic

depositions.

(S) Editing.lf the court orders that the audio visual deposition must be edited for
presentation or use, the original of the recording must not be altered.

(9) Fiting of Recording. Unless ordered by court, the original audio-visual recording of a

deposition, any copy edited pursuant to an order of the court, and exhibits must be

maintained by the attorney who noticed the deposition, in the same manner as a

transcript of a deposition.

(g) Costs. The reasonable expense of recording, editing, and using an audio-visual deposition

may be taxed as costs.

Rule 31. Depositions by Written Questions
(al When a Deposition MaY Be Taken.

(1) Without Leave. A party may, by written questions, depose any person, including a

party, without leave of court except as provided in Rule 31(aX2). The deponent's

attendance may be compelled by subpoena under Rule 45.

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the

extent consistent with Rule 26(bX1XC) if:

(A) the parties have not stipulated to the deposition and the deponent has already

been deposed in the case; or

(B) the deponent is confined in prison.
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