
I 
i 

ii 

I 
I 

11 

ii 
'i j, 
Ii I 
ii 
:i 
ll ,I 
' I 
'1 
11 

iL 

t ii 
'I 

=:a 

IN RE: ADOPTION OF NE\VL Y FOR.t'\1ATTED 
IDAHO CRIMINAL RULES 

) 
) 
) 

ORDER 

The Court appointed a special committee to review the Idaho Criminal Rules, to simplify, 

clarify and modernize the language, and to create a consistent structure and format along with a 

more useful table of contents. The Committee has completed its work and the Court has 

reviewed the recommendations. 

NOW THEREFORE IT IS ORDERED that the existing Idaho Criminal Rules be, and 

hereby are, rescinded and the attached Idaho Criminal Rules are hereby adopted. 

IT IS FURTHER ORDERED that this order shall be effective July 1, 2017. 

IT IS FURTHER ORDERED that notice of this Order shall be published in one issue of 

The Advocate. ~ 

DATED this~ of February, 2017. 

By Order of the Supreme Court 

ATTEST: 
\/, "I ·"'\_ ,--..-::''-t /V 
! 1_~ '< ./ 
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Idaho Criminal Rules 

TITLE I - APPLICABILITY; DOCUMENTS 

Rule 1. Scope; Courts; Exceptions 
These rules apply to all criminal proceedings in the district courts and the magistrate division of the district 
courts of the state of Idaho with the following exceptions: 

(a) Extradition and Fugitives from Justice; 

(b) Forfeiture of Property for Violation of a Statute of the State of Idaho; 

(c) Collection of Fines and Penalties; 

(d) Juveniles Under the Youth Rehabilitation Act; 

(e) Juveniles Under the Child Protective Act; 

(f) Habeas Corpus; 

(g) Uniform Post-Conviction Proceedings, Except as Provided in Rule 39; 

(h) Coroner and Coroner's Inquests; 

(i) Proceedings in Quo Warranto. 

Rule 2. Purpose and Construction; Title; Effective Date; District Court Rules 
(a) Purpose and Construction. These rules are intended to provide for the just determination of every 

criminal proceeding. They must be construed to secure simplicity in procedure, fairness in 
administration and elimination of unjustifiable expense and delay. 

(b) Title. These rules are to be known and cited as the Idaho Criminal Rules (1.C.R.). 

(c) District Court Rules. No district court or magistrate division may make rules of procedure except as 
expressly authorized by these rules. The district courts of each judicial district by a majority vote of 
all district judges may make rules governing the internal case management and procedure of the 
district court including procedures for setting the time and place for trial of criminal actions and 
the hearing of all other proceedings and motions. Any local rules must be consistent with these 
rules, and must be approved and published by order of the Supreme Court before they are 
effective, except in cases declared by the Supreme Court to be an emergency, in which case the 
order may be declared to be effective immediately. 

Rule 2.1. Declarations 
Whenever these rules require or permit a written statement to be made under oath or affirmation, the 
statement may be made as provided in Idaho Code§ 9-1406. An affidavit includes a written certification or 
declaration made as provided in Idaho Code§ 9-1406. 

Rule 2.2. Electronic Signatures 
An electronic signature may be used on any document that is required or permitted under these rules and 
that is transmitted electronically, including a search or arrest warrant, a written certification or declaration 
under penalty of perjury, or an affidavit. A notary's seal may be in electronic form. 
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Rule 2.3. Form of Pleadings and Documents; Language; Abbreviation and Numbers 

(a) Form, Caption and Name - Generally. The following requirements apply to all documents filed 
with the court: 

(1) they must be printed in black ink using a computer printer, word processor or typewriter on 8 
Yi" by 11" white paper, except that: 

(A) prisoners held in a state prison or county jai l may file documents that are legibly hand­
printed in black ink, and 

(B) forms approved by the Supreme Court or the Administrative District Judge or distributed 
through the Court Assistance Office in the county where the action is pending may be 
completed by legibly hand-printing in black ink or by typing; 

(2) they must contain a caption containing the names of the parties, the title of the court, the 
case number and the title of the document; 

(3) the title of the court must begin not less than 3 inches from the top of the first page; 

(4) the name, address, telephone number, e-mail address and currently valid Idaho State Bar 
number of the attorney appearing of record or, if unrepresented, the address, phone number 
and email address (if any) of the self-represented party must appear above the title of the 
court in the space to the left of the center of the page and beginning at least 1.2 inches below 
the top of the page; 

(5) the body of the document must be printed with double line spacing or one-and-one-half (1 
1/2) line spacing with a font of not less than 11-point size and with margins of not less than 
1.2 inches at the top and sides and not less than 1 inch at the bottom unless slightly smaller 
margins will allow a document to fit on a single page; 

(6) the title of the document must appear at the bottom of each page; 

(7) all attached exhibits must be clearly legible; 

(8) all handwritten exhibits must be accompanied by a machine-printed duplicate. 

(b} Language of Pleadings. Pleadings must be in the English language. 

(c) Abbreviations and Numbers. Common abbreviations may be used, and numbers may be expressed 
by words or numerals. 
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TITLE 11- PRELIMINARY PROCEEDINGS 

Rule 3. Complaint; Initiation and Prosecution 
The complaint is a written statement of the essential facts constituting the offense charged. It must be made 
on oath before a magistrate; except that, a prosecuting attorney may sign a complaint before a magistrate, 
without oath or affirmation, based on a sworn affidavit or declaration. Any affidavit or declaration supporting 
an unsworn complaint must be filed with the court. Except as otherwise provided by law or rule, all criminal 
proceedings must be initiated by complaint or indictment and prosecuted by complaint, indictment or 
information as provided by these rules. 

Rule 3.1. Idaho Uniform Citation 
Any misdemeanor may be charged and prosecuted by an Idaho Uniform Citation (Summons and Complaint) as 
provided in the Misdemeanor Criminal Rules (M.C.R.). 

Rule 4. Arrest Warrant; Summons; Determination of Probable Cause 
(a) Issuance of Arrest Warrant. After a complaint is presented to a magistrate, (which may be in the 

form of the Idaho Uniform Citation for a misdemeanor), the magistrate may issue a warrant for the 
arrest of the defendant only after making a determination that there is probable cause to believe 
that an offense has been committed and that the defendant committed it. 

(b) Issuance of Summons. After a complaint is filed with a court, (which may be in the form of the 
Idaho Uniform Citation for a misdemeanor), the magistrate, or the clerk of the court, may issue a 
summons requiring the defendant to appear before the court at a time certain without first making 
a determination of whether there is probable cause. 

(c) Issuing Arrest Warrant or Summons, Preference for Summons. If the magistrate finds probable 
cause for a complaint, in determining whether a warrant or summons should issue, the magistrate 
must give preference to the issuance of a summons. In making the determination as to whether to 
issue a warrant or summons, the magistrate must consider the following factors: 

(1) the residence of the defendant, 

(2) the employment of the defendant, 

(3) the family relationships of the defendant in the community, 

(4) the past history of response of the defendant to legal process, 

(5) the past criminal record of the defendant, 

(6) the nature of the offense charged, and 

(7) whether there is reasonable cause to believe that the defendant will flee prosecution or will 
fail to respond to a summons. 

(d) Form; Transmission. 

(1) Arrest Warrant. The arrest warrant must be signed by the magistrate and must: 

(A) state the name of the defendant or, if the defendant's name is unknown, any name or 
description by which the defendant can be identified with reasonable certainty; 

(B) state the offense charged in the complaint; and 
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(Cl command that the defendant be arrested and brought before the nearest available 
magistrate. 

The amount of bail may be determined by the issuing magistrate and stated on the warrant at the 
time of its issuance. 

(2) Transmission of a Warrant of Arrest. A warrant of arrest may be sent by email or by facsimile 
process to any peace officer or other officer serving the warrant. 

(3) Summons. The summons must be signed by either the magistrate or the clerk of the court 
and must contain the same information as the warrant. The summons must require the 
defendant to appear before a magistrate at a stated time and place and advise the defendant 
that if the defendant fails to appear at that time and place a warrant will issue for the 
defendant's arrest. 

(e) Execution or Service, and Return. 

(1) By Whom. The warrant must be executed by a peace officer or other officer authorized by 
law. The summons may be served by any person authorized to serve a summons in a civil 
action, or by mail. 

(2) Territorial Limits. The warrant may be executed or the summons may be served at any place 
within the state of Idaho. 

(3) Manner of Service of Warrant. The warrant must be executed by the arrest of the defendant. 
The officer need not have the warrant in possession at the time of the arrest, but the officer 
must show the warrant to the defendant as soon as possible. If the officer does not have the 
warrant in possession at the time of arrest, the officer must then inform the defendant of the 
offense charged and of the fact that a warrant has been issued. A copy of the warrant of 
arrest may be used by the officer at the time of the arrest or for the purpose of showing the 
warrant to the defendant after the defendant's arrest. 

(4) Manner of Service of Summons. The summons must be served on a defendant by delivering a 
copy of the summons and complaint to the defendant personally, or by leaving copies at the 
defendant's dwelling or usual place of abode with some person over the age of eighteen (18) 
years residing there, or by mailing it to the defendant's last known address. A summons to a 
corporation must be served in the same manner as service of a summons on a corporation in 
a civil action. 

(5) Return on Warrant. The officer executing a warrant must return it to the issuing magistrate or 
any other magistrate before whom the defendant is brought pursuant to Rule 5. At the 
request of the prosecuting attorney any unexecuted warrant must be returned to the 
magistrate by whom it was issued and must be canceled by the magistrate. 

(6) Return on Summons. On or before the return date, the person who made service of a 
summons must return it to the magistrate as provided in subsection (e)(5). At the request of 
the prosecuting attorney, made at any time while the complaint is pending, a warrant 
returned unexecuted and not canceled, or an unserved summons or a duplicate original, may 
be delivered by the magistrate to an officer or other authorized person for execution or 
service. 

Rule 5. Initial Appearance Before Magistrate; Determination of Probable Cause; Advice to 
Defendant; Plea in Misdemeanors; Initial Appearance on Grand Jury Indictment 
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(a) Initial Appearance. The "initial appearance" before a magistrate is the first appearance of the 
defendant before any magistrate. In the event a defendant appears before more than one 
magistrate, the first appearance before the first magistrate constitutes the "initial appearance." 

(b) Place of Initial Appearance. A defendant arrested, whether or not pursuant to a warrant, must be 
taken before a magistrate in the judicial district of the arrest without unreasonable delay. In no 
event may the delay be more than 24 hours following the arrest, excluding Saturdays, Sundays, and 
holidays. The court may, however, delay the initial appearance if the defendant is hospitalized or 
otherwise in a condition that prevents the defendant being taken before the magistrate. The court 
may immediately, in that event, appoint counsel for the defendant. In the event it is not possible to 
take a defendant before a magistrate in the county where the alleged offense occurred within the 
time limit, then the defendant must be taken to any available magistrate in the judicial district 
without unnecessary delay within the time limit described above. 

(c) Determination of Probable Cause. At or before the first appearance of a defendant who is arrested 
without a warrant or appears pursuant to a summons, the magistrate must determine there is 
probable cause as defined in Rule 4(a) before the defendant is retained, ordered into custody or 
required to post bond. The defendant must be released on the defendant's own recognizance 
unless and until a determination of probable cause has been made by a magistrate or unless 
immediate disposition of the complaint has been made; but the complaint must not be dismissed 
pending a determination or disposition. If a defendant fails to appear in response to a summons, a 
warrant must be issued if probable cause has been shown. 

(d) Probable Cause Hearing. The probable cause hearing is an informal non-adversary proceeding. It 
may be an ex pa rte hearing which does not require the presence of the defendant. The defendant 
does not have the right to confrontation and cross-examination of witnesses or the right to 
counsel. The hearing must be held within 48 hours, including Saturdays, Sundays, and holidays, 
after a defendant is arrested without a warrant. The magistrate may hold the hearing on sworn 
statements, which includes written certifications or declarations under penalty of perjury, without 
the officer or witness present. The finding of probable cause must be based on substantial 
evidence that there is a factual basis for the information furnished . Before making the 
determination of probable cause, the magistrate may require any person, other than the 
defendant, who appears likely to have knowledge relevant to the offense charged, to appear 
personally and give testimony under oath. In making the determination of probable cause, the 
magistrate must consider all facts as to whether an offense has been committed and whether the 
defendant has committed it. If the magistrate finds there is no probable cause, the magistrate must 
exonerate any bond posted and order the release of the defendant if the defendant is in custody. A 
finding of a lack of probable cause does not require the dismissal of the complaint. 

(e) Advice to Defendant on Initial Appearance. At the initial appearance, the magistrate must advise 
the defendant of the following: 

{l) the defendant is not required to make a statement and that any statement made may be 
used against the defendant; 

(2) the nature of the charge or charges against the defendant; 

(3) the defendant's right to bail; 

(4) the defendant's right to counsel as provided by law; 

(5) if in a county other than that in which the offense occurred, of the defendant's right t o 
proceed under Rule 20 of these rules; 
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(6) if in the county in which the offense occurred, of defendant's right to a preliminary hearing, if 
provided by law, the nature of a preliminary hearing, and the effect of a waiver of a 
preliminary hearing, and 

(7) the defendant's right to communicate with counsel and immediate family, and that 
reasonable means will be provided for the defendant to do so. 

(f) Setting Bail. On advising the defendant of the above rights, the magistrate must set bail for the 
defendant, and in the event the arrest is pursuant to a warrant, bail must be in the amount stated 
on the warrant unless the magistrate finds good cause to alter the amount of the bail. In the event 
the defendant posts bail, the magistrate must certify that fact on the warrant, order the defendant 
to appear before the court issuing the warrant at a time and place certain, discharge the 
defendant, and transmit the warrant and undertaking of bail to the court in which the defendant is 
required to appear. 

(g) Right to Counsel. 

(1) If a defendant is charged with an offense the penalty for which includes the possibility of 
confinement in a correctional facility, regardless of whether actually imposed, and the 
defendant appears without counsel, the court must advise the defendant of: 

(A) the right to counsel; 

(B) the right to apply for court-appointed counsel if the defendant cannot afford to hire 
private counsel; and 

(C) the right to request counsel at any stage of the proceedings. 

(2) If the defendant wishes to represent himself or herself, the court must ensure that a 
knowing, voluntary, and intelligent waiver of the right to counsel is entered on the record. 

(3) Prior to accepting any waiver pursuant to subsection (2), the trial court must advise the 
defendant of the following: 

(A) the nature of the charges; 

(B) the range of allowable punishments; 

(C) that there may be defenses; 

(D) that there may be mitigating circumstances; and 

(E) all other facts essential to a broad understanding of the consequences of the waiver of 
the right to counsel, including the dangers and disadvantages of the decision to waive 
counsel. 

(4) The court may appoint counsel for the limited purpose of advising and consulting with the 
defendant as to the waiver. 

(h) Arraignment on Misdemeanor Complaint. The arraignment on a misdemeanor complaint is the 
reading of the complaint to the defendant, unless waived by the defendant, and taking a plea of 
the defendant to the complaint. It may take place at the initial appearance or at any later time as 
ordered by the court. A plea of the defendant at the arraignment in a county other than the county 
where the alleged offense occurred may be taken by the magistrate only as provided by Rule 20. 
The defendant may appear in person at the arraignment and enter a plea to the complaint or the 
defendant may appear at the arraignment through counsel who must either appear in person or 
file, at or before arraignment, a written appearance and plea on behalf of the defendant. 
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{i) First Appearance on Indictment by Grand Jury. A defendant arrested on a warrant issued pursuant 
to an indictment by grand jury must be taken before a magistrate judge or district court judge in 
that judicial district within 24 hours (substantive change?) following the arrest, excluding 
Saturdays, Sundays and holidays. The magistrate judge or district court judge has the authority to 
set bail and must advise the defendant of the following: 

(1) the defendant is not required to make a statement and that any statement made may be 
used against the defendant; 

(2) the nature of the charge or charges against the defendant; 

(3) the defendant's right to bail; 

(4) the defendant's right to counsel as provided by law; 

(5) the date that defendant will be arraigned in the district court. 

Rule 5.1. Preliminary Hearing; Probable Cause Finding; Discharge or Commitment of Defendant; 
Procedure 

{a) Preliminary Hearing. Unless indicted by a grand jury, a defendant charged in a complaint with any 
felony is entitled to a preliminary hearing. If the defendant waives the preliminary hearing, the 
magistrate must immediately file a written order in the district court requiring the defendant to 
answer. If the defendant does not waive the preliminary hearing, the magistrate must schedule a 
preliminary hearing within a reasonable time, but in any event not later than 14 days following the 
defendant's initial appearance if the defendant is in custody and no later than 21 days after the 
initial appearance if the defendant is not in custody. Time limits in this subsection may be extended 
with the consent of the defendant and on showing of good cause, taking into account the public 
interest and prompt disposition of criminal cases. In the absence of consent by the defendant, time 
limits may be extended only on a showing that extraordinary circumstances exist. Extraordinary 
circumstances include disqualification of the magistrate by the defendant pursuant to Rule 25. 

{b) Probable Cause Finding. If the magistrate finds that a public offense has been committed and that 
there is probable or sufficient cause to believe that the defendant committed the offense, the 
magistrate must immediately require the defendant to answer in the district court . The finding of 
probable cause must be based on substantial evidence on every material element of the offense 
charged. Hearsay in the form of testimony or affidavits, including written certifications or 
declarations under penalty of perjury, may be admitted to show the following: 

(1) the existence or nonexistence of business or medical facts and records, 

(2) judgments and convictions of courts, 

(3) ownership of real or personal property, and 

(4) reports of scientific examinations of evidence by state or federal agencies or officials or by 
state-certified laboratories, provided the magistrate determines the source of said evidence 
to be credible. Nothing in this rule prevents the admission of evidence under any recognized 
exception to the hearsay rule of evidence. The defendant is entitled to cross-examine 
witnesses produced against the defendant at the hearing and may introduce evidence in the 
defendant's own behalf. Motions to suppress must be made in a trial court as provided in 
Rule 12. However, if at the preliminary hearing the evidence shows facts which would 
ultimately require the suppression of evidence sought to be used against the defendant, the 
evidence must be excluded and must not be considered by the magistrate in determining 
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probable cause. A record of the proceedings must be made by stenographic means or 
recording devices. 

(c) Discharge of Defendant. If the magistrate determines that a public offense has not been 
committed or that there is not probable or sufficient cause to believe that the defendant 
committed the offense, the magistrate must dismiss the complaint and discharge the defendant. 

(d) Records. After concluding the proceeding, the magistrate must immediately deliver all papers in 
the proceeding to the clerk of the district court. 

Rule 5.2. Transcript of Hearings - Copies for Parties 
(a) Transcript of Proceedings. On t imely motion to the district court by either the prosecuting 

attorney or the defendant or defendant's attorney the court must order a printed transcript and 
copies of exhibits or affidavits to be made for the party. The cost for the preparation of a transcript 
on motion of the defendant must be paid by the defendant, unless the court finds the defendant to 
be indigent and orders the preparation of the transcript at county expense in the same manner as 
a transcript on appeal. Transcripts may be requested of any hearing or proceeding before the court 
including the following: 

(1) the record of any probable cause hearing for the issuance of a complaint, a warrant for arrest 
or a search warrant; 

(2) the record of any preliminary hearing; or 

(3) the record of any hearing on a motion to suppress evidence. 

(b) Listening to a Recording. In the event that a record was made by a recording device, on request by 
any party, the court must order that the recording be replayed, and the court may set the time, 
place and conditions for the replay. 

(c) Preparation of Transcript, Costs, Number of Copies, Filing with Court and Service on Parties. 
Whenever a transcript of a hearing or proceeding is ordered by the court to be prepared under this 
rule, the transcript must be prepared in the same manner, with the same number of copies and at 
the same costs as a transcript in an appeal from the magistrate's division to the district court under 
Rule 54 of these rules. After the original and two copies of the transcript are lodged with the clerk 
of the court, the clerk must file the original in the court file and immediately serve the copies on 
the parties to the proceeding as provided by Rule 54(i) . There will be no settlement of the 
transcript as provided by Rule 54(i) . In the event of a subsequent appeal, no party may be 
precluded from raising objections as to the form and content of the transcript . 

(d) Requesting Transcript of Recording. The provisions concerning written transcripts are also 
applicable to requests for a transcript of a record made by a recording device, but the district court 
may determine that a copy of the recording will be furnished instead of a written transcript. 

(e) Certification of Transcripts. All transcripts must be certified by the appropriate magistrate or the 
clerk. 

Rule 5.3. Initial Appearance on Probation Violations 
(a) Time and Place for Initial Appearance. A probation violator may be arrested on a bench warrant 

issued by the sentencing court after a finding of probable cause to believe the probationer has 
violated a condition of probation, or on an agent's warrant pursuant to Idaho Code§ 20-227. In 
either case, the probationer must be taken before a magistrate or district judge in that judicial 
district without unreasonable delay. In no event may the delay be more than 24 hours following 
the arrest excluding Saturdays, Sundays, and holidays. However, the court may delay the initial 
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appearance if the probationer is hospitalized or in a condition which prevents the probationer 
being taken before the court. The court may immediately, in such instances, appoint counsel for 
the probationer. 

(b) Determination of Probable Cause in Arrest on Agent's Warrant. If a probationer is arrested 
pursuant to an agent's warrant, the court before whom the probationer first appears must make a 
determination of probable cause to believe that a probation violation has been committed and that 
the probationer committed it before holding the probationer in custody or requiring bail. The court 
must determine probable cause in a manner consistent with Rule 5(c). The agent's warrant must 
state: 

(1) the underlying offense for which the probationer was placed on probation, 

(2) the name of the sentencing judge, 

(3) the date the probationer was placed on probation and the length of probation, 

(4) the term of probation that was violated and a brief description of how it was violated, and 

(5) the date the probationer was taken into custody. 

(c) Initial Appearance. At the arraignment on the alleged probation violation, the court must: 

(1) advise the probationer that he or she is not required to make a statement and that any 
statement made may be used against the probationer; 

(2) advise as to the nature of the probation violation(s) filed against the probationer and ensure 
the probationer receives written notice of the alleged violation(s); 

(3) advise that the probationer has a right to counsel as provided by law, and if requested and 
appropriate, appoint counsel; 

(4) advise that the probationer has a right to communicate with counsel and immediate family, 
and that reasonable means will be provided for the probationer to do so; 

(5) determine what form of release, if any, is appropriate; 

(6) if the probationer is arrested in the county where placed on probation, set a time certain for 
the probationer to appear before the sentencing court; 

(7) if the probationer is arrested outside the county where placed on probation, the court must 
also: 

(A) advise that, if the probationer remains in custody, he or she will be transported and 
arraigned in the sentencing county within a reasonable time not to exceed 14 days, 
unless the time is extended on a showing of good cause; 

(B) advise that, if the probationer posts bond, he or she will be given a date to appear 
before a magistrate for arraignment in the county of sentencing, where counsel will be 
appointed if requested and appropriate, and the probationer will be given a time to 
appear before the sentencing court; and 

(C) cause the clerk to provide written notice to the clerk of the county where the 
probationer was placed on probation of the dates of the probationer's arrest and 
appearance before the court so that timely transport can be provided to the sentencing 
county. On receipt of the written notice, the clerk of the county where the probatione r 
was placed on probation must provide a copy of the notice to the parties in the case. 
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(d) Setting Bail. On advising the probationer of the above rights, the court may set bail for the 
probationer. 

(1) If the arrest is pursuant to a warrant issued by the sentencing court any direction of the 
sentencing court stated on the warrant must be followed as to the denial of bail or the 
setting of bail in a certain amount. In the event the probationer posts bail, that fact must be 
certified on the warrant, the probationer discharged and the warrant and undertaking of bail 
transmitted to the court in which the probationer is required to appear. Bail set at the initial 
appearance may only be altered on motion pursuant to Rule 46(1) . 

(2) If the arrest is pursuant to an agent's warrant, or no amount of bail is stated on the warrant 
issued by the sentencing court, then the court may set bail and, if set, bail may only be 
altered on motion pursuant to Rule 46(1). If the probationer posts bail, that fact must be 
certified on the warrant, the probationer discharged, and the warrant and undertaking of bail 
must be transmitted to the court in which the probationer is required to appear. 
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TITLE Ill -THE GRAND JURY, THE INDICTMENT AND THE INFORMATION 

Rule 6. Formation of the Grand Jury 
(a) Number of Jurors. A grand jury must consist of 16 qualified jurors of the county in which the grand 

jury sits, but 12 or more members constitute a quorum. A grand jury can deliberate and take action 
if a quorum is present. 

(b) Summoning Grand Juries. On motion by the prosecuting attorney to summon a grand jury, a 
district judge assigned by the Administrative District Judge may order that a grand jury be 
irnpaneied within any county of the judicial district at such times as the public interest requires. 
Sixteen grand jurors must be selected as provided in the Uniform Jury Selection and Service Act, 
Chapter 2 of Title 2, Idaho Code. The selection of the grand jury must take place in a closed session 
with only a district judge, the prosecuting attorneys, the prospective jurors, the reporter or 
recorder, a clerk of the court, and any required interpreter present. 

(c) Impaneling a Grand Jury. A district judge must impanel a grand jury of 16 jurors. The district judge 
must preside over the impaneling of the grand jury and in doing so has the power and duty to: 

(1) administer, or direct the clerk to administer, an oath or affirmation to all prospective jurors 
that each of them will truthfully answer all questions as to their qualifications to sit as jurors 
on the grand jury; 

(2) select, or direct the clerk to select, at random the names of 16 prospective jurors; 

(3) inquire of the prospective grand jurors to determine whether they are qualified to act as 
jurors and whether there are any facts which would constitute grounds for challenge against 
any of them. If the court finds any prospective juror to be unqualified or subject to challenge 
as provided by the Uniform Jury Selection and Service Act, Chapter 2, of Title 2 and § 19-
1003, Idaho Code, the court must dismiss that prospective juror and choose another 
prospective juror at random from the panel summoned for the grand jury. The 16 selected 
jurors must be sworn to the following oath: 

Do each of you, as jurors of the grand jury, affirm that you will diligently inquire into and 
true presentment make of all public offenses against the state of Idaho, committed or 
triable with in th is county, of which you shall have or ca n obtain legal evidence? That you 
will keep your own counsel, and that of the other members of the grand jury, and of the 
government and will not, except when required in the due course of judicial proceeding, 
disclose the testimony of any witness examined before you, nor anything which you or 
any other grand juror may have sa id nor the manner in which you or any other grand 
juror may have voted in any matter before you? That you will present no person th rough 
mal ice, hatred, or i ll will, nor leave any unpresented through fear, favor or affection, or 
for any reward or the promise of hope thereof? Do you the refore affi rm t hat you will in 
all your presentments follow these instructions and present the truth, t he whole t ruth, 
and nothing but the t ruth, accord ing to the best of your ski ll and understand ing, so hel p 
you God ? 

(4) The impaneling of the grand jury must be recorded, either stenographically or electronically. 

(d) Grand Jury Presiding Juror; Oath; Duties. After the grand jury is impaneled, the court must select 
one of the jurors as the presiding juror of the grand jury and administer an oath in the form of the 
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oath in Rule 6.l(c)(3), only it will refer to the person as the presiding juror of the grand jury. The 
presiding juror has the following powers and duties: 

(1) preside over the grand jury until it is adjourned and discharged; 

(2) determine the time and place of commencement of each session of the grand jury and the 
time of adjournment of each session; 

(3) take roll of the jurors of the grand jury at the commencement of each session; 

(4) rule on the disqualification of a grand juror; 

(S) convey to the court any requests of the grand jury for further advice or instructions during 
the sessions of the grand jury; 

(6) on majority vote of the grand jury, direct the issuance of subpoenas for additional witnesses 
called to testify before the grand jury; 

(7) determine the sequence of the witnesses to be examined by the grand jury, with the advice 
of the prosecuting attorney, and discharge the witness when no further testimony of the 
witness is desired by the grand jury; 

(8) administer an oath or affirmation to all witnesses appearing before the grand jury by asking 
the witness, "Do you solemnly swear or affirm that the testimony that you shall give in the 
issue pending before this jury will be the truth, the whole truth and nothing but the truth, so 
help you God?"; 

(9) advise target witnesses prior to testifying, or as soon as their status becomes known, by 
reading the following advice: 

You are advised that you are one of the subjects or suspects in this grand jury 
investigation. You have the right not to incriminate yourself which includes the right to 
remain silent and the right to refuse to answer any question that might incriminate you . 
You have the right to request permission to leave the jury and consult with your 
attorney or counsel at any time, but you do not have the right to have your counsel with 
you before the grand jury. Any statements made by you may be used against you in any 
subsequent prosecution . If you give any false answers to questions you may be 
prosecuted for the felony crime of perjury. Do you understand these rights? 

(10) prepare or cause to be prepared and sign any indictment found by the grand jury and file it 
with the court; and 

(11) perform any other duties as prescribed by these rules or as directed by the court. 

(e) Deputy Presiding Juror; Oath; Duties. The court must select one or more deputy presiding jurors 
and administer the presiding juror's oath to them. In the absence of the presiding juror, the deputy 
presiding juror acts as the presiding juror in the sequence directed by the district judge, if more 
than one has been selected, without further order of the court. 

(f) Charge to Jury. After the grand jury has been sworn, the court must give a charge to the jury 
stating in detail their powers, duties and authority and any other information which the court 
deems proper. The charge must be given orally to the jurors and a written copy must be given to 
the presiding juror. 

(g) Excuse of a Juror. At any time the court or the presiding juror may temporarily or permanently 
excuse a juror for good cause shown. 
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Rule 6.1. Prosecuting Attorney's Role with Grand Jury 
(a) Attend Grand Jury Sessions. The prosecuting attorney of the county in which the grand jury is 

sitting, or one or more deputies, or a special prosecuting attorney may attend all sessions of the 
grand jury, except during the deliberations of the grand jury after the presentation of evidence. 

(b) Powers and Duties. The prosecuting attorney has the power and duty to : 

(1) present to the grand jury evidence of any public offense, however, when a prosecutor 
conducting a grand jury inquiry is personally aware of substantial evidence which directly 
negates the guilt of the subject of the investigation the prosecutor must present or otherwise 
disclose that evidence to the grand jury; 

(2) at the commencement of a presentation of an investigation to the grand jury, inquire as to 
whether there are any grounds for disqualification of any grand juror and advise the 
presiding juror of the possible disqualification of a juror; 

(3) list the elements of an offense being investigated by the grand jury, before, during or after 
the testimony of witnesses; 

(4) advise the grand jury as to the standard for probable cause, and tell them that if a person 
refuses to testify this fact cannot be used against him or her; 

(5) issue and have served grand jury subpoenas for witnesses; 

(6) present opening statements and/or instruct the grand jury on applicable law; and 

(7) prepare an indictment for consideration by or at the request of the grand jury. 

Rule 6.2. Transcript of Grand Jury Proceedings 
(a) Reporting Grand Jury Proceedings. All proceedings of the grand jury, except deliberations, must be 

recorded, either stenographically or electronically. 

(b) Record of Proceedings. The district judge or the presiding juror must designate someone to report 
or electronically record all of the proceedings of the grand jury, except its deliberations. That 
person must be sworn to correctly report all of the proceedings and not to divulge any of the 
information to any person except on order of the district judge. On taking the oath, the person 
must be permitted to attend all sessions, except deliberations, of the grand jury. On the conclusion 
of each matter presented to the grand jury, the court clerk must seal the record of the grand jury 
proceedings and the record must not be examined by any person or transcribed except on order of 
the district judge. 

(c) Availability of Record of Grand Jury Proceedings. The district judge, by motion, must permit the 
following persons to listen to the record of the proceedings of the grand jury or to obtain a 
transcript of the proceedings in the same manner as a transcript of a preliminary hearing: 

(1) a prosecuting attorney, 

(2) a person charged in an indictment or the attorney for the person charged, or 

(3) a person charged with perjury because of the person's testimony before the grand jury. 

The district judge may place conditions on the use, dissemination or publication of the record of 
proceedings of the grand jury, and any violation of any condition by a party granted access to the 
record will constitute contempt of the order of the district judge. 

Rule 6.3. Secrecy and Confidentiality of Grand Jury Proceedings 
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(a) Who May be Present at Grand Jury Sessions. The grand jury may, at all reasonable times, request 
the presence and advice of the district judge; but, unless advice is asked, the district judge must 
not be present during any session of the grand jury after it has been impaneled . No other person 
may be permitted to be present during the sessions of the grand jury except: 

(1) jurors of the grand jury; 

(2) the prosecuting attorney of the county in which the grand jury is sitting, or a designated 
deputy or specially appointed deputy; 

(3) a witness physically present before the grand jury and under questioning; 

(4) a supporting person for a child witness requested by the prosecuting attorney as authorized 
by Idaho Code § 19-3023; 

(5) the person designated by the district judge or the presiding juror to report the proceedings; 
and 

(6) an interpreter designated by the district judge or presiding juror and sworn to correctly 
interpret the proceedings and sworn to secrecy. 

(b) Presence of Persons During Jury Deliberations Prohibited. No person other than the acting grand 
jurors may be present during the deliberations of the grand jury. 

(c) Secrecy of Proceedings and Disclosure. Every member of the grand jury must keep secret 
whatever was said or done in the grand jury proceedings and the vote of each grand juror on a 
matter before them; but a grand juror may be required by the district judge to disclose matters 
occurring before the grand jury which may constitute grounds for dismissal of an indictment or 
grounds for a challenge to a juror or the array of jurors. No other person present in a grand jury 
proceeding may disclose to any other person what was said or done in the proceeding, except by 
order of any court for good cause shown. 

(d) Disclosure of Indictment. The court may seal the indictment and, while sealed, no person may 
disclose the finding of the indictment. 

Rule 6.4. Grand Jury Proceedings 
(a) Grand Jury Subpoenas. A grand jury subpoena or subpoena duces tecum may be issued by either 

the presiding juror or the prosecutor in the manner provided by law. 

(b) Questioning of Witnesses. Witnesses may be questioned by the prosecuting attorney, the 
presiding juror, and other members of the grand jury under the direction of the presiding juror. 

(c) Evidence for Defendant. The grand jury is not bound to hear evidence for the defendant, but it is 
their duty to weigh all the evidence submitted to them, and when they have reason to believe that 
other evidence within their reach will explain away the charge, they should order such evidence to 
be produced, and for that purpose may require the prosecuting attorney to issue process for the 
witnesses. 

Rule 6.5. Indictment 
(a) Sufficiency of Evidence to Warrant Indictment. If the grand jury finds, after evidence has been 

presented to it, that an offense has been committed and that there is probable cause to believe 
that the accused committed it, the jury ought to find an indictment. Probable cause exists when 
the grand jury has before it evidence that would lead a reasonable person to believe an offense has 
been committed and that the accused party has probably committed the offense. 
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(b) Multiple Charges of Indictment. There may be two or more separate charges in a grand jury 
indictment, but each must be voted on separately by the grand jury. 

(c) Finding and Return of Indictment. An indictment may be found only by agreement of 12 or more 
jurors. It must be signed by the presiding juror and must be returned by the grand jury to a district 
judge. The indictment must be in writing and have endorsed on it the names of all witnesses 
examined before the grand jury about the subject matter of the indictment. 

(d) List of Jurors' Votes. The presiding juror must prepare separate lists of all jurors voting in favor of 
and jurors voting against the indictment. The lists must remain sealed but may be disclosed to the 
prosecuting attorney, the defendant and defendant's counsel by order of the court. 

(e) Return of No Bill. If the grand jury concludes that there is no probable cause and that no 
indictment will be returned, that fact must be placed in writing and maintained under seal by the 
court as part of the record of that proceeding. 

Rule 6.6. Grounds for Motion to Dismiss Indictment 
A motion to dismiss the indictment may be granted by the district court on any of the following grounds: 

• a valid challenge to the array of grand jurors; 

• a valid challenge to an individual juror who served on the grand jury that found the indictment, except 

that finding of the valid challenge to one or more members of the grand jury is not grounds for 

dismissal of the indictment if there were 12 or more qualified jurors concurring in the finding of the 
indictment; 

• that the charge in the indictment was previously submitted to a magistrate at preliminary hearing and 
dismissed for lack of probable cause; or 

• that the indictment was not properly found, endorsed and presented as required by these rules or by 
the statutes of the state of Idaho. 

Rule 6.7. Discharge of Grand Jury 
A grand jury must serve until discharged by the court but no grand jury may serve more than six months 
unless specifically ordered by the court that summoned the grand jury. 

Rule 6.8. Other Prosecution 
The fact that a grand jury is in session in a county does not bar prosecution of other offenses by way of 
complaint or information in that county. 

Rule 7. Indictment and Information 
(a) Use of Indictment or Information. All felony offenses must be prosecuted by indictment or 

information. 

(b) Nature and Contents. The indictment or information: 

(1) must be a plain, concise and definite written statement of the essential facts constituting the 
offense charged; 

(2) need not contain a formal commencement, a formal conclusion or any other matter not 
necessary to the statement; 

(3) must not contain any reference to the procedural history of the action; and 

(4) must state, for each count, the official or customary citation of the statute, rule or regulation 
or other provision of law that the defendant is alleged to have violated, but error in the 
citation or its omission is not grounds for dismissal of the indictment or information or for 
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reversal of the conviction if the error or omission did not mislead the defendant to the 
defendant's prejudice. 

Allegations made in one count may be incorporated by reference in another count. A single count 
may allege that the means by which the defendant committed the offense are unknown or that he 
committed it by one or more specific means. The information must be signed by the prosecuting 
attorney. 

(c) Two-Part Indictments or Informations. In all cases in which an extended term of imprisonment is 
sought because of a prior conviction or convictions, the indictment or information must state the 
facts on which the extended term of imprisonment is sought. Those facts must not be read to the 
jury unless the defendant has been found guilty of the primary charge. If the defendant is found 
guilty of the primary charge, the issue or issues involving the extended term of imprisonment must 
then be tried. 

(d) Surplusage. The court, on motion by either party, may strike surplusage from the indictment or 
information. 

(e) Amendment of Information or Indictment. The court may permit amendment of a complaint, an 
information or indictment at any time before the prosecution rests if no additional or different 
offense is charged and if substantial rights of the defendant are not prejudiced. 

(f) Filing of Information. The prosecuting attorney must file an information within 14 days after an 
order has been filed by the magistrate in the district court holding the defendant to answer, unless 
more time is granted by the court for good cause shown. 

Rule 8. Joinder of Offenses and of Defendants 
(a) Joinder of Offenses. Two or more offenses may be charged on the same complaint, indictment or 

information if the offenses charged, whether felonies or misdemeanors or both, are based on the 
same act or transaction or on two or more acts or transactions connected together or constituting 
parts of a common scheme or plan. The complaint, indictment or information must state a 
separate count for each offense. 

(b) Joinder of Defendants. Two or more defendants may be charged on the same complaint, 
indictment or information if they are alleged to have participated in the same act or transaction or 
in the same series of acts or transactions constituting an offense or offenses. The defendants may 
be charged in one or more counts together or separately and all of the defendants need not be 
charged in each count. 

Rule 9. Warrant or Summons on Indictment 
The form of a warrant or summons on an indictment, and its issuance, execution, service and return, must be 
made in the same manner and on the same conditions as a warrant or summons on a complaint as provided in 
Rule 4 of these rules. 
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TITLE IV - ARRAIGNMENT AND PREPARATION FOR TRIAL 

Rule 10. Arraignment on Indictment or Information 
(a) In General. After an indictment or an information has been filed with the district court, the 

defendant must be arraigned on it by the court. The defendant must appear in person at the 
arraignment. The arraignment must be within 30 days after the filing of an information. If an 
indictment has been filed, the arraignment must take place: 

{1) within 30 days of service of the summons if a summons has been issued; 

(2) within 30 days of the defendant's initial appearance in the county issuing the indictment if a 
warrant has been issued following the indictment, and if the defendant is not in custody in 
the county in which the indictment is filed; or 

(3) within 30 days of the filing of the indictment in all other cases. 

(b) Right to Counsel. If the defendant appears for arraignment without counsel, before being 
arraigned, the defendant must be informed by the court that defendant has the right to have 
counsel either of defendant's own selection, or if indigent, by court appointment. The defendant 
must be asked if defendant desires counsel and if defendant is able to provide his own counsel. If 
the defendant desires counsel and is found to be indigent as defined by Idaho Code § 19-854, the 
court must appoint counsel to represent the defendant. No proceedings may take place before the 
appointment of counsel or until the defendant has had a reasonable period of time to obtain 
counsel unless the defendant waives the right to counsel. 

(c) Arraignment. Arraignment must be conducted in open court and consist of reading the indictment 
or information to the defendant or stating to the defendant the substance of the charge and 
requiring the defendant to plead to it. The defendant may waive the reading of the indictment or 
information . The defendant must be given a copy of the indictment or information before the 
defendant is required to plead. The defendant must be informed that if the name that appears on 
the indictment or information is not defendant's true name, the defendant must then state 
defendant's true name or be proceeded against by the name in the indictment or information. If, 
on the arraignment, the defendant requires time to enter a plea, the defendant must be allowed a 
reasonable time, not less than one day, in which to answer the indictment or information. 

(d) Method of Securing Defendant's Appearance. 

{l) When the defendant's appearance is necessary and the defendant is in custody, the court 
may direct the officer who has custody of the defendant to bring the defendant to court. 

{2) If the defendant is at liberty on defendant's own recognizance or on bail pursuant to a court 
order issued in the same criminal action, the prosecuting attorney must, on at least three 
days' notice to the defendant and to defendant's attorney, notify the defendant and 
defendant's attorney that an information or indictment has been filed against the defendant 
and the time and place set for arraignment. Notice must be given to the defendant either in 
person or by mail at the defendant's last known address. 

(3) If the defendant, who is at liberty on defendant's own recognizance or on bail pursuant to a 
previous court order issued in that same criminal action, does not appear to be arraigned, the 
court, in addition to the forfeiture of the undertaking or bail, may issue a bench warrant for 
defendant's arrest. On taking the defendant into custody pursuant to a bench warrant, the 
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executing peace officer must, without unnecessary delay, bring the defendant for 
arraignment before the district court that issued the bench warrant. 

Rule 11. Pleas 
(a) Alternatives. 

(1) In General. A defendant may plead guilty or not guilty. If a defendant refuses to plead or if a 
defendant corporation fails to appear, the court must direct the entry of a plea of not guilty. 

(2) Conditional Pleas. With the approval of the court and the consent of the prosecuting 
attorney, a defendant may enter a conditional plea of guilty, reserving in writing the right, on 
appeal from the judgment, to review any specified adverse ruling. If the defendant prevails 
on appeal, the defendant must be allowed to withdraw defendant's plea. 

(b) Inadmissibility of Pleas, Offers of Pleas, and Related Statements. The admissibility of pleas, offers 
of pleas, and related statements is governed by Rule 410 of the Idaho Rules of Evidence. 

(c) Acceptance of Plea of Guilty. Before a plea of guilty is accepted, the record of the entire 
proceedings, including reasonable inferences, must show: 

(1) the voluntariness of the plea; 

(2) that the defendant was informed of the consequences of the plea, including minimum and 
maximum punishments, and other direct consequences that may apply; 

(3) that the defendant was advised that, by pleading guilty, the defendant would waive the right 
against compulsory self-incrimination, the right to trial by jury, and the right to confront 
witnesses against the defendant; 

(4) that the defendant was informed of the nature of the charge against the defendant; and 

(5) whether any promises have been made to the defendant, or whether the plea is a result of 
any plea bargaining agreement, and if so, the nature of the agreement and that the 
defendant was informed that the court is not bound by any promises or recommendation 
from either party as to punishment. 

(d) Other Advisories on Acceptance of Plea. The district judge must, prior to entry of a guilty plea or 
the making of factual admissions during a plea discussion, inform the defendant of the following: 

(1) The court must inform all defendants that, if a defendant is not a citizen of the United States, 
the entry of a plea or making of factual admissions could have consequences of deportation 
or removal, inability to obtain legal status in the United States, or denial of an application for 
United States citizenship. 

(2) If the defendant is pleading guilty to any offense requiring registration on the sex offender 
registry, the court must inform the defendant of the registration requirements. 

(3) If the defendant is waiving the right to appeal or other post-conviction proceedings as part of 
a guilty plea, and the court is aware of this waiver, the court must ask the defendant if 
defendant is aware of the waiver of appeal or other proceedings. 

(e) Plea Advisory Form. As an aid in taking a plea of guilty, the court may require the defendant to fill 
out and submit the plea advisory form found in Appendix A of these rules. In addition to the form, 
the court must make a record showing: 

(1) the defendant understands the nature of the charge(s), including any mental element such as 
intent, knowledge, state of mind; 
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(2) the defendant understands the maximum and minimum punishments, and any other direct 
consequences that may apply; 

(3) the defendant understood the contents of the guilty plea advisory form, and the defendant's 
plea is voluntary. 

(f) Plea Agreement Procedure. 

(1) In General. The prosecuting attorney and the attorney for the defendant or the defendant 
when acting without an attorney may discuss an agreement that may include a waiver of the 
defendant's right to appeal the judgment and sentence of the court and that, on the entering 
of a plea of guilty to a charged offense or to a lesser or related offense, the prosecuting 
attorney will do any of the following: 

(A) move for dismissal of other charges; 

(B) make a recommendation, or agree not to oppose the defendant's request, for a 
particular sentence, with the understanding that the recommendation or request is not 
binding on the court; 

(C) agree that a specific sentence is the appropriate disposition of the case; or 

(D) agree to any other disposition of the case . 

The court may participate in this discussion. 

(2) Notice of Plea Agreement. If a plea agreement is reached by the parties, the court must, on 
the record, require the disclosure of the agreement in open court or, on a showing of good 
cause, in camera, at the time the plea is offered. If the agreement has the terms of 
subdivision (f)(l)(A), (C) or (D), the court may accept or reject the agreement, or may defer its 
decision as to the acceptance or rejection until there has been an opportunity to consider the 
presentence report. If the agreement has the term stated in subdivision (f)(l)(B), the court 
must advise the defendant that, even if the court does not accept the recommendation or 
request, the defendant has no right to withdraw his plea. 

(3) Acceptance of a Plea Agreement. If the court accepts the plea agreement, the court must 
inform the defendant that it will be bound by the terms of the plea agreement in the final 
disposition of the case. 

(4) Rejection of a Plea Agreement. If the court rejects the plea agreement, the court must, on the 
record: 

(A) inform the parties of the rejection; 

(B) advise the defendant personally in open court or, on a showing of good cause, in 
camera, that the court is not bound by the plea agreement; 

(C) afford the defendant the opportunity to withdraw the defendant's plea; and 

(D) advise the defendant that if the defendant persists in the guilty plea the disposition of 
the case may be less favorable to the defendant than the terms of the plea agreement . 

Rule 12. Pleadings and Motions Before Trial; Defenses and Objections 
(a) Pleadings and Motions. The only pleadings in criminal proceedings are the complaint, indictment 

or information, and the pleas of guilty and not guilty. Defenses and objections before trial must be 
raised by motion to dismiss or to grant appropriate relief as provided in these rules. 
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1. (b) Pretrial Motions. Any defense objection or request which can be determined without trial of the 
general issue may be raised before the trial by motion. The following must be raised prior to trial: 

(1) defenses and objections based on defects in the prior proceedings in the prosecution; 

(2) defenses and objections based on defects in the complaint, indictment or information (other 
than that it fails to show jurisdiction of the court or to charge an offense, which objections 
may be made at any time during the pend ency of the proceedings); 

{3) motions to suppress evidence because it was illegally obtained; 

(4) request for discovery under Rule 16; 

(5) request for a severance of charges or defendants under Rule 14; or 

(6) motion to dismiss based on former jeopardy. 

(c) Motions to Suppress. A motion to suppress evidence must describe the evidence sought to be 
suppressed and the legal basis for its suppression sufficiently to give the opposing party reasonable 
notice of the issues. 

(d) Motion Date. Motions under Rule 12{b) must be filed within 28 days after the entry of a plea of not 
guilty or seven days before trial whichever is earlier. In felony cases, motions under Rule 12{b) 
must be brought on for hearing within 14 days after filing or 48 hours before trial, whichever is 
earlier. The court may shorten or enlarge the time and, for good cause shown or for excusable 
neglect, may relieve a party of failure to comply with this rule. 

(e) Ruling on Motion. A motion made before trial must be determined before trial unless the court 
orders that it be deferred for determination at the trial of the general issue. Where factual issues 
are involved in determining a motion, the court must state its essential findings on the record. 

(f) Effect of Failure to Raise Defenses or Objections. Failure by the defendant to raise defenses or 
objections or to make requests that must be made prior to trial, or at the time set by the court 
pursuant to subsection (d), or prior to any extension of time granted by the court, constitutes 
waiver of the defenses, objections or requests, but the court, for cause shown, may grant relief 
from the waiver. 

(g) Records. A verbatim record must be made of all proceedings at the hearings, including all findings 
of fact and conclusions of law that are made orally. 

Rule 12.1. Notice of Alibi 
If the defendant intends to rely on the defense of alibi, the defendant must comply w ith Idaho Code§ 19-519. 

Rule 12.2. Motions Requesting Additional Defense Services 
(a) In General; Time. A defendant may submit a motion requesting public funds to pay for 

investigative, expert, or other services that he believes are necessary for his defense. The motion 
seeking public funds must be submitted to the court ex parte, except as provided in subsection (f) 
of th is rule . The mot ion must be made before the defense incurs the costs and requires prior 
approval of the court. The court must decide the motion on the basis of the record in the case and 
the information submitted by the defendant. 

(b) Content of Motion. The motion must include: 

{1) the scope and details of the services requested; 
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(2) the reasons the requested services are relevant and necessary to the defense based on the 
specific facts of the case; 

(3) the name and location of the proposed providers of the services; 

(4) the qualifications of the proposed providers of the services; 

(5) an estimate of the total cost of the services being requested, including the hourly rate or 
other charges of the providers of the services, and any additional expenses, such as travel 
costs, that will be incurred; and 

(6) if the proposed providers of the services are located outside of the judicial district or the 
state of Idaho, an explanation of why the proposed providers should be utilized and what 
efforts have been made to locate providers of the requested services in the judicial district or 
in the state of Idaho. 

(c) Finding of lndigency. The court must not grant a request for public funds to obtain additional 
services in the absence of a finding of indigency, which must be made on the basis of the standards 
in Idaho Code § 19-854. The fact that a defendant has private counsel, or has been found not to be 
indigent for the purpose of appointing counsel at public expense, does not necessarily preclude a 
finding that a defendant is indigent with regard to obtaining the additional services requested. In 
making the finding of indigency, the court may require the defendant to provide any relevant 
information concerning his finances, income, property, and expenses, or any other information 
relevant to standards for a finding of indigency in Idaho Code§ 19-854. 

{d) Consideration by Another Judge. The court may request that the Administrative District Judge 
appoint another judge to consider and conduct any hearing on the motion and to decide on the 
motion. 

(e) Controlling Costs; Billing. If the motion is granted in whole or in part, the court may order any 
additional conditions that it finds appropriate to control costs and expenses. An order granting a 
motion must specifically state the amount authorized and that any cost above that amount will not 
be approved for payment unless additional authorization is obtained from the court, under the 
procedures in this rule, before the additional cost is incurred. Payment for services provided under 
this rule must be made only on the submission of a detailed billing stating each of the services 
provided and the cost of the services. 

(f) Notice to Public Defender. If the motion for additional defense services is filed by private counsel 
for the defendant, and the additional defense services are to be provided through funds budgeted 
to the public defender, the public defender must be served with a copy of any motion for 
additional resources and the moving party must serve notice on the public defender of any hearing 
on the matter. If the motion for additional defense services is granted the court must provide to 
the public defender a copy of the order granting the motion. 

Rule 13. Trial Together of Complaints, Indictments and Informations 
The court may order that two or more complaints, indictments or informations be tried together if the 
offenses, and the defendants if there is more than one, could have been joined in a single complaint, 
indictment or information. The procedure is the same as if the prosecution were under a single complaint, 
indictment or information. 

Rule 14. Relief from Prejudicial Joinder 
If it appears that a defendant or the state is prejudiced by a joinder of offenses or of defendants in a 
complaint, indictment or information, the court may order the state to elect between counts, grant separate 
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trials of counts, grant a severance of defendants, or provide whatever other relief justice requires. In ruling on 
a motion by a defendant for severance the court may order the attorney for the state to deliver to the court 
for inspection in camera any statements or confessions made by the defendants that the state intends to 
introduce in evidence at the trial. 

Rule 15. Depositions 
(a) When Taken. 

(1) In General. At any time after the filing of the complaint, indictment or information, and on 
notice to all parties, a party may move that a prospective witness be deposed in order to 
preserve testimony for trial. The court may grant the motion if the testimony of the witness is 
material and it is necessary to take the deposition of the witness in order to prevent a failure 
of justice. If the court orders the deposition to be taken, it may also require the deponent to 
produce at the deposition any designated material that is not privileged, including any book, 
paper, document, record, recording, or data. 

(2) Detained Witness. If a witness is detained for failure to give bail to appear to testify at a trial 
or hearing, the witness or any party may request that the witness be deposed by filing a 
written motion and giving notice to the parties. The court may then order that the deposition 
be taken and may discharge the witness after the witness has signed under oath the 
deposition transcript. 

(b) Notice of Taking. The party at whose request the deposition is to be taken must give reasonable 
written notice of the time and place for taking the deposition to every other party, and to the 
officer having custody of a defendant. The notice must state the name and address of each person 
to be examined. On motion of a party on whom the notice is served, the court, for cause shown, 
may extend or shorten the time or change the place for taking the deposition. 

(c) Defendant's Presence. 

(1) Defendant in Custody. The officer who has custody of the defendant must produce the 
defendant at the deposition and keep the defendant in the witness's presence during the 
examination, unless the defendant: 

(A) waives in writing the right to be present; or 

(B) persists in disruptive conduct justifying exclusion after being warned by the court that 
disruptive conduct will result in the defendant's exclusion . 

(2) Defendant Not in Custody. A defendant who is not in custody has the right on request to be 
present at the deposition, subject to any conditions imposed by the court. If the government 
tenders the defendant's expenses as provided in subsection(d) of this rule but the defendant 
still fails to appear, the defendant, absent good cause, waives both the right to appear and 
any objection to the taking and use of the deposition based on that right. 

(d) Payment of Expenses. When a deposition is taken, the court may direct that the county pay the 
expense of travel and subsistence of the defendant and defendant's attorney for attendance at the 
examination and the cost of the transcript of the deposition. 

(e) How Taken. Subject to any additional conditions that the court may provide, a deposition must be 
taken and filed in the manner provided in the Idaho Rules of Civil Procedure except as otherwise 
provided in these rules, except that: 

(1) in no event may a deposition be taken of a defendant without the defendant's consent, and 

35 



II 

II 

(2) the scope and manner of examination and cross-examination must be such as would be 
allowed in the trial itself. 

The state must make available to the defendant or defendant's counsel for examination and use at 
the taking of the deposition any statement of the witness being deposed that is in the possession 
of the state and to which the defendant would be entitled at the trial. The court, at the request of a 
defendant, may direct that a deposition may be taken on written interrogatories in the manner 
provided in the Idaho Rules of Civil Procedure. 

(f} Use. At the trial or on any hearing, a part or all of a deposition that is admissible under the rules of 
evidence may be used as substantive evidence if the witness is unavailable, as the term 
unavailability is defined in Rule 804{a) of the Idaho Rules of Evidence. 

(g) Objections to Deposition Testimony. Objections to deposition testimony or evidence or parts of it 
and the grounds for the objection must be stated at the time of the taking of the deposition, unless 
otherwise agreed by the parties. 

(h) Deposition by Agreement Not Precluded. Nothing in this rule precludes the taking of a deposition 
orally or on written questions, or the use of a deposition, by agreement of the parties with the 
consent of the court. 

Rule 16. Discovery and Inspection 
(a) Mandatory Disclosure of Evidence and Material by the Prosecution. As soon as practicable after 

the filing of charges against the accused, the prosecuting attorney must disclose to defendant or 
defendant's counsel any material or information in the prosecuting attorney's possession or 
control, or that later comes into the prosecuting attorney's possession or control, that tends to 
negate the guilt of the accused as to the offense charged or that would tend to reduce the 
punishment for the offense. The prosecuting attorney's obligations under this paragraph extend to 
material and information in the possession or control of members of prosecuting attorney's staff 
and of any others who have participated in the investigation or evaluation of the case who either 
regularly report, or have reported in that case, to the office of the prosecuting attorney. The 
prosecuting attorney must also disclose the general nature of evidence of other crimes, wrongs, or 
acts, it intends to introduce at trial as required by Rule 404{b) of the Idaho Rules of Evidence. 

(b) Disclosure of Evidence and Materials by the Prosecution on Written Request. Except as otherwise 
provided in this rule, the prosecuting attorney must, at any time following the filing of charges, on 
written request by the defendant, disclose the following information, evidence and material to the 
defendant: 

(1) Statement of Defendant. On written request of a defendant, the prosecuting attorney must 
permit the defendant to inspect and copy or photograph: 

(A) any relevant written or recorded statements made by the defendant in the possession, 
custody or control of the state, the existence of which is known or is available to the 
prosecuting attorney by the exercise of due diligence; 

(B) the substance of any relevant, oral statement made by the defendant, whether before 
or after arrest, to a peace officer, prosecuting attorney or agent of the prosecuting 
attorney; and 

(C) the recorded testimony of the defendant before a grand jury that relates to the offense 
charged . 
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(2) Statement of a Co-Defendant. On written request of a defendant, the prosecuting attorney 
must permit the defendant to inspect and copy or photograph: 

(A) any written or recorded statements of a co-defendant; and 

(B) the substance of any relevant oral statement made by a co-defendant, whether before 
or after arrest, in response to interrogation by any person known by the co-defendant to 
be a peace officer or agent of the prosecuting attorney. 

(3) Defendant's Prior Record. On written request of the defendant, the prosecuting attorney 
must furnish the defendant copy of the defendant's prior criminal record, if any, if it is then 
or may become available to the prosecuting attorney. 

(4) Documents and Tangible Objects. On written request of the defendant, the prosecuting 
attorney must permit the defendant to inspect and copy or photograph: 

(A) books, 

(B) papers, 

(C) documents, 

(D) photographs, 

(E) tangible objects, 

(F) buildings or places, 

or copies or portions of them, that are in the possession, custody or control of the 
prosecuting attorney and that: 

(A) are material to the preparation of the defense, 

(B) are intended for use by the prosecutor as evidence at trial, or 

(C) were obtained from the defendant or belong to the defendant. 

(5) Reports of Examinations and Tests. On written request of the defendant, the prosecuting 
attorney must permit the defendant to inspect and copy any results or reports of physical or 
mental examinations, and of scientific tests or experiments, made in connection with the 
particular case, that are in the possession, custody or control of the prosecuting attorney or 
the existence of which is known or is available to the prosecuting attorney by the exercise of 
due diligence. 

(6) State Witnesses. On written request of the defendant, the prosecuting attorney must furnish 
to the defendant a written list of the names and addresses of all persons having knowledge 
of relevant facts who may be called by the state as witnesses at the trial, together with any 
record of prior felony convictions of any of them, that is within the knowledge of the 
prosecuting attorney. The prosecuting attorney must also furnish, on written request, the 
statements made by the prosecution witnesses or prospective prosecution witnesses to the 
prosecuting attorney or the prosecuting attorney's agents or to any official involved in the 
investigation of the case unless a protective order is issued as provided in subsection (I) of 
this rule. 

(7) Expert Witnesses . On written request of the defendant, the prosecutor must provide a 
written summary or report of any testimony that the state intends to introduce at trial or at a 
hearing pursuant to Rules 702, 703 or 705 of the Idaho Rules of Evidence. The summary 
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provided must describe the witness's opinions, the facts and data for those opinions, and the 
witness's qualifications. Disclosure of expert opinions regarding mental health must also 
comply with the requirements of Idaho Code§ 18-207. The prosecution is not required to 
produce any materials not subject to disclosure under subsection (g) of this Rule. This 
subsection does not require disclosure of expert witnesses, their opinions, the facts and data 
for those opinions, or the witness's qualifications, intended only to rebut evidence or 
theories that have not been disclosed under this Rule prior to trial. 

(8) Police Reports. On written request of the defendant, the prosecuting attorney must furnish to 
the defendant reports and memoranda in possession of the prosecuting attorney that were 
made by a police officer or investigator in connection with the investigation or prosecution of 
the case. 

(9) Digital Media Recordings (Audio and Video Files). On request, the prosecuting attorney must 
release to defendant digital media that may or may not contain protected information as 
defined by this Rule. The prosecuting attorney must state whether the disclosure contains 
protected information. 

(A) Unredacted Digital Media. The prosecuting attorney may release unredacted digital 
media to defense counsel for the purpose of expediting a resolution in a case prior to 
trial or hearing. The obligation of defense counsel is as follows: 

(i) Defense counsel, including agents of defense counsel, may review the unredacted 
digital media and discuss the content of the recording with the defendant but must 
not share the unredacted digital media in any manner with the defendant without 
prior consent of the prosecuting attorney or an order of the court. 

(ii) With prior consent of the prosecuting attorney or an order of the court, defense 
counsel may allow the defendant to view the unredacted digital media in the 
presence of defense counsel or defense counsel's agent, but defense counsel must 
not allow the defendant to retain a copy of the digital media in any version, to take 
photographs, or to otherwise duplicate the digital media in any form. 

(iii) Defense counsel must take reasonable steps to ensure that the unredacted digital 
media is safely stored and cannot be accessed by anyone other than defense 
counsel or defense counsel's agents. 

(B) Redacted Digital Media . If the prosecuting attorney determines that the digital med ia 
contains protected information that requires redaction prior to disclosure, the 
prosecuting attorney must provide a redacted version of the digital media, along with a 
written explanation of the information that was redacted. Defense counsel may allow 
the defendant to view and retain a copy of any media that is redacted by the 
prosecuting attorney. If defense counsel disagrees with any of the prosecuting 
attorney's redactions, before allowing the defendant to review any unredacted media, a 
Motion to Compel must be filed and argued in accordance with these Rules. 

(C) Self-Represented Defendants. When a defendant chooses to proceed without counsel, 
the prosecuting attorney may release unredacted digital media to the defendant but, if 
the prosecuting attorney determines that digital media should not be disclosed because 
it contains protected information, the prosecuting attorney must seek a Protective 
Order pursuant to subsection (d)(2)(B) of this Rule . 
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