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PER CURIAM

Kodi Daniel Smith pleaded guilty to possession of controlled substance with the intent to
deliver (methamphetamine/amphetamine), felony, Idaho Code § 37-2732(a)(1)(A). Smith
entered into a plea agreement wherein, in part, he waived his right to file an Idaho Criminal Rule
35 motion and to appeal the sentence unless the district court imposed a determinate sentence
greater than the determinate sentence recommended by the State. Pursuant to the plea

agreement, the State was required to recommend a unified ten-year sentence, with three years



determinate.’ The district court imposed a unified nine-year sentence, with one year determinate.
Smith then filed an I.C.R. 35 motion, which the district court denied. Smith appeals.

Smith’s determinate sentence does not exceed the State’s recommended determinate
sentence. As such, we hold that Smith’s right to file an I.C.R. 35 motion and his appellate
challenge to the excessiveness of his sentence has been waived by his plea agreement. See I.C.R.
11(f)(1); State v. Rodriguez, 142 Idaho 786, 787, 133 P.3d 1251, 1252 (Ct. App. 2006).
Accordingly, we dismiss Smith’s appeal.

! Neither the transcript of the change of plea hearing or the sentencing hearing are included

in the appellate record. Additionally, the court minutes of the sentencing hearing do not detail
the sentencing recommendations made by the State. Absences in the record are presumed to
support the district court’s decision. State v. Murphy, 133 Idaho 489, 494, 988 P.2d 715, 720
(Ct. App. 1999) (citations omitted). Therefore, we will presume the State’s sentencing
recommendations were consistent with the plea agreement.
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