INTRODUCTION AND GENERAL DIRECTIONS FOR USE 


These instructions will be referred to as the ICJI instructions, an acronym for Idaho Criminal Jury Instructions. The instructions are available at the Idaho Supreme Court website, www.isc.idaho.gov, for copying and editing as needed for use in a particular case.  They must be used with discrimination, keeping in mind that the intent of the compilers is to provide forms of instructions which are clear, impartial and free from argument on specific subjects. It must be noted further that the law prevailing during the period of drafting is reflected in the instructions. As the law in any respect becomes more refined or is modified by statute or appellate decision, the ICJI instructions must be modified accordingly.

In addition, judges and lawyers should note that these instructions cannot possibly cover all of the legal issues on which a jury may need guidance in a particular case.  Matters of law not covered by these instructions, including those generally associated with civil law, may arise in a criminal case.  For example, in cases involving a charge of a property crime – such as theft, malicious injury to property, or trespass – the jury may need to be instructed on laws relating to ownership and possession of property.  A trial judge should remain vigilant in observing the duty set forth in Idaho Code § 19-2132:  “In charging the jury, the court must state to them all matters of law necessary for their information.”

Most of the instructions contain a supporting "comment" which may include citations to pertinent statutes or case-law authority, cross-references, directions or cautions with respect to use. In the instances where the committee recommends that no instruction should be given with regard to a particular subject or topic, it is the intent of the committee that it is either inappropriate or contrary to the law to instruct on that subject or topic. When the instructions are given to the jury, the subject and title, the comments on use and authority and the research references must be omitted.


In many instances, alternatives or probable omissions have been included in parentheses or brackets. Where alternatives are indicated, the more appropriate one, in the light of the evidence and theory of the case, should be used. Indicated omissions should be treated in a similar manner. Appropriate choices may be selected to formulate personalized instructions applicable to a given case.  

In particular, the instructions should be tailored to fit the allegations in the complaint, information or indictment.  Failure to do so may cause a fatal variance between the instructions and the charging document, which could deprive the defendant of the right to fair notice of the charges or leave the defendant open to the risk of double jeopardy.  See,  State v. Tiffany, 139 Idaho 909, 918-19, 88 P.3d 737-38 (2004); State v. Windsor, 110 Idaho 410, 417-18, 716 P.2d 1182, 1189-90 (1985).  A statute will often provide that a particular crime can be committed in different ways.  The jury should be instructed only on the particular manner of committing the crime that is alleged in the charging document.  In addition, the instructions should not allow the jury to convict a defendant on the basis of acts or injuries other than those alleged in the charging document.  


The instructions have been prepared in gender-neutral terms. Accordingly, the committee chose to abandon the traditional reference to a "foreman" as the person selected to lead discussions among the jurors, to speak for the jury as a group and to sign the verdict. The committee decided that this person should be referred to as the "presiding juror," a more neutral characterization. The instruction is ICJI 207.


The ICJI instructions may be classified into five general categories. The first part provides opening comments and information for the selection of the jury during voir dire examination. The second section deals with instructions to be given after the jury is selected and before evidence is submitted. The next grouping covers instructions to be given at the close of trial after the evidence has been presented and includes suggested forms of verdicts for single-offense cases, multiple-count charges, multiple-defendant prosecutions and situations which require the jury to provide a specific answer concerning the existence of a special circumstance, e.g., whether the defendant used a firearm or was a previous offender when committing the crime in question. The fourth division includes commonly needed principles relating to particular forms of evidence and to consideration of testimony from certain types of witnesses. It also includes several definitions applicable to the criminal law generally; other definitions are found in successive sections addressing particular crimes. The final category includes instructions relating to various specific crimes and defenses. With regard to this latter effort, the committee did not attempt to cover every crime but focused primarily upon the most serious crimes or crimes perhaps more often resulting in trials. The format used by the committee to explain to the jury the issues which must be proven by the state beyond a reasonable doubt easily can be adapted and applied to other crimes not specifically included in the ICJI instructions.


Special attention should be given to the question of providing instructions on lesser included offenses where appropriate in particular cases. IC § 19-2132 requires the trial court to instruct the jury on lesser included offenses if either party requests the instruction and a reasonable view of the evidence would support a finding that the defendant had committed the included offense but not the charged or greater offense. The committee determined that proper application of this statute would occur if the emphasis was focused on the phrase "included offense" rather than "lesser included offense" because an included offense is not always a lesser offense in terms of punishment. State v. Gilman, 105 Idaho 891, 673 P.2d 1085 (Ct. App. 1983) (lewd conduct is an included offense of statutory rape even though the maximum punishment allowable for both crimes was the same but the minimum term required before parole was greater for lewd conduct). 

In State v. Curtis, 130 Idaho 522, 944 P.2d 119 (1997), the Court held that a particular offense can be considered an included offense of the charged offense under either the “statutory theory” or the “pleading theory.”  Under the statutory theory, “ a court will determine whether a crime is a lesser included offense by first looking to the statute defining the crime and ascertaining if the matter urged as a lesser included offense is one that is necessarily included in that crime which is defined in the particular statute . . . [A]n offense is not considered a lesser included offense of the charged offense unless it is necessarily so under the statutory definition of the charged offense . . . For an offense to be an included offense of a charged offense under the statutory theory, it must be impossible to commit the greater offense without having committed the lesser offense.”  130 Idaho at 524, 944 P.2d at 121. 


Under the pleading theory, “an offense is an included offense if it is alleged in the information as a means or element of the commission of the higher offense.”  State v. Curtis, 130 Idaho at 524, 944 P.2d at 121 (quoting Sivak v. State, 112 Idaho 197, 211, 731 P.2d 192, 206 (1986)).  


An earlier case, State v. Boyenger, 95 Idaho 396, 509 P.2d 1317 (1973), appeared to indicate that an offense could be an included offense of the charged offense, even if it failed to meet the statutory or pleading theory requirements, if the evidence introduced at trial established all of the elements of the proposed included offense.  This “evidentiary theory” was rejected in State v. Curtis, with the Court stating, “To the extent the holding in Boyenger is inconsistent with the holding in this case we overrule Boyenger.”  130 Idaho at 525, 944 P.2d at 122, n.2.

Finally, it is well recognized that there can be more than one included offense. State v. Olsen, 103 Idaho 278, 674 P.2d 734 (1982) (trial court correctly instructed the jury regarding six offenses included in the charged offense). The transition instruction, proposed by the committee to submit the question of included offenses, is ICJI 225.


Another issue of particular importance addressed by the committee concerns the burden of proof on defenses. Does the defendant merely have the burden of producing evidence to support the defense or does he have the burden of persuasion, e.g., proving the defense by a preponderance of the evidence?


The issue of a criminal defendant's burden of proof on defenses was first addressed by the Idaho Supreme Court in State v. Rogers, 30 Idaho 259, 163 P. 912 (1917). The Rogers Court held that the defendant should have the burden of producing evidence, but not the burden of persuasion. The Court stated:


From our examination of the authorities we are convinced that the more modern and the better rule, and the rule which more nearly agrees with the fundamental principles not only of criminal law but of humanity and justice, is to the effect that the defendant is not required to establish circumstances in mitigation or that justify or excuse his act, either beyond a reasonable doubt or by a preponderance of the evidence, but is only bound to prove such circumstances as any fact is to be proved, and if the proof creates a reasonable doubt of the defendant's guilt, he is entitled to an acquittal, and the jury should be so instructed.

Id. at 271, 163 P. at 915.


Shortly after the Rogers case was decided, the Idaho Supreme Court again addressed the issue in State v. Lundhigh, 30 Idaho 365, 164 P. 690 (1917). In the Lundhigh case, the Supreme Court reversed the defendant's conviction of murder in the second degree. The trial court had instructed the jury that the defendant must prove self-defense by a preponderance of the evidence. There was a statute (since repealed) which provided that in a murder prosecution "the burden of proving circumstances of mitigation, or that justify or excuse it, devolves upon [the defendant]." The Lundhigh Court held that the statute only put the burden of producing evidence on the defendant. The state still had to prove beyond a reasonable doubt that the defendant was guilty of the murder. In so holding, the Lundhigh Court stated:

While the burden of proving the circumstances in mitigation or justification of the homicide rests with the defendant, he is not required to establish such circumstances by a preponderance of the evidence, but to establish the circumstances to such an extent that the jury, after considering the whole evidence in the case, have a reasonable doubt as to his guilt.

Id. at 373, 164 P. at 692. In State v. Copenbarger, 52 Idaho 441, 444, 16 P.2d 383, 385 (1932), the Supreme Court stated that the statute at issue in Lundhigh "codifies a rule of evidence which has persisted in the common law of England and America since earliest times."


These and other early decisions of the Idaho Supreme Court held that the burden of disproving a properly raised defense rests on the state. The criminal defendant must carry the burden of producing evidence to support the defense but he does not have the burden of persuasion on the defense. Once a defense is raised, the state must disprove it beyond a reasonable doubt.


Although not discussing the rule in detail, the Idaho Supreme Court has consistently adhered to the general rule as stated in the Rogers case. State v. Hansen, 105 Idaho 816, 673 P.2d 416 (1983) (instructions requiring state to prove beyond a reasonable doubt that defendant was not entrapped, once defendant produced some substantial evidence on that issue, were held to correctly state the law); State v. Myers, 94 Idaho 570, 494 P.2d 574 (1972) (once sanity of defendant has been put in issue, the state must prove beyond a reasonable doubt defendant was sane).


Based upon these decisions, the general rule in Idaho is that the defendant in a criminal case has the burden of producing evidence regarding any defense, but he does not have the burden of persuasion. Once the defense is properly raised, the state must disprove it beyond a reasonable doubt. These early cases did not base their rulings on constitutional principles, however. Therefore, they do not resolve the question of whether the legislature could place the burden of persuasion upon the defendant.


The Due Process Clause of the federal constitution does not prohibit requiring a criminal defendant to carry the burden of persuasion on defenses. The federal constitution does not require the state to disprove beyond a reasonable doubt every fact which would affect the defendant's degree of culpability or severity of punishment. Patterson v. New York, 432 U.S. 197 (1977). Thus, the state can, consistent with the federal constitution, require a defendant to prove the defense of insanity, Rivera v. Delaware, 429 U.S. 877 (1976); Leland v. Oregon, 343 U.S. 790 (1952), or the mental element which reduces murder to manslaughter, Patterson v. New York, 432 U.S. 197 (1977), or self-defense. Martin v. Ohio, 480 U.S. 228 (1987).


Whether the state can place upon the defendant the burden of persuasion on a particular defense depends in part, upon how the crime is defined under state law. Engle v. Isaac, 456 U.S. 107 (1982). Compare Mullaney v. Wilbur, 421 U.S. 684 (1975) (declaring unconstitutional a Maine law requiring the defendant to prove heat of passion to reduce murder to manslaughter) with Patterson v. New York, 432 U.S. 197 (1977) (holding constitutional a New York law requiring the defendant to prove extreme emotional disturbance to reduce murder to manslaughter). The difference between the two cases was based upon each state's definition of murder. In Mullaney to reduce murder to manslaughter the defendant was required to prove heat of passion which, under Maine law, merely negatived "malice aforethought," an essential element of murder which was presumed to exist whenever there was an intentional killing. Thus, to prove heat of passion the defendant had to disprove malice aforethought, an essential element of the state's case. In Patterson murder was merely defined as intentionally causing the death of another. Requiring the defendant to prove extreme emotional disturbance did not disprove any element of the crime.


In Martin v. Ohio, 480 U.S. 228 (1977), the Supreme Court upheld an Ohio law requiring the defendant to prove self-defense. The defendant argued that she could not be convicted of murder unless the killing was unlawful, and it would not be unlawful if it was in self-defense. Therefore, placing the burden of proving self-defense on her required her to disprove an element of the state's case-that the killing was unlawful. The Supreme Court rejected that argument because the Ohio Supreme Court had interpreted the unlawfulness requirement to be satisfied by proof of the elements of aggravated murder without reference to whether the killing was justified by self-defense.


Idaho has a Due Process Clause in its Constitution. Idaho Const. art. I, § 13. The scope of Idaho's Due Process Clause is not necessarily the same as the Due Process Clause in the federal constitution. Cootz v. State, 117 Idaho 38, 785 P.2d 163 (1989). There are no appellate decisions in Idaho, however, which address the issue of whether Idaho's Due Process Clause prohibits placing the burden of persuasion on the defendant for defenses or matters in mitigation. Therefore, the committee assumes that the legislature could require that a criminal defendant carry the burden of persuasion on a defense.


Assuming that the legislature could place the burden of persuasion on the defendant, the issue remains of whether in a particular case the legislature intended to do so. Merely designating the matter as an "affirmative defense" is not sufficient to place the burden of persuasion on the defendant. State v. Gratiot, 104 Idaho 782, 663 P.2d 1084 (1983) (where mental disease or defect is declared by statute to be "an affirmative defense," the state had the burden of proving beyond a reasonable doubt that the defendant was sane once defendant's sanity was placed in issue). See also, State v. Huggins, 105 Idaho 43, 665 P.2d 1053 (1983) (Supreme Court in rape prosecution stated that existence of marital relationship between defendant and victim was "an affirmative defense" and verdict of acquittal is justified if evidence raises a reasonable doubt on the issue); State v. Lundhigh, 30 Idaho 365, 164 P. 690 (1917) (statute providing that in a murder prosecution "the burden of proving circumstances of mitigation, or that justify or excuse it, devolves upon [the defendant]" did not place burden of persuasion on the defendant).


In drafting these instructions, the committee has taken the position that once a defense is sufficiently raised, the state must disprove that defense beyond a reasonable doubt. The burden of persuasion has been placed on the defendant only where the legislature has expressly stated that the burden of persuasion is on the defendant and doing so would not violate the Due Process Clause of the federal constitution.

