ICJI 911 COMMON–LAW MARRIAGE DEFINED

INSTRUCTION NO.     

Idaho recognizes what is called a "common-law marriage". There are four requirements for a common-law marriage.


First, the man and the woman both must have been eighteen years of age or older and unmarried.


Second, they must have consented to be husband and wife. Such consent need not have been made in any particular way. It can be shown by evidence that they agreed orally or in writing to be husband and wife, or it can be implied from their conduct.


Third, after they consented to be husband and wife, the parties both assumed marital rights, duties, and obligations to each other. This requires that they lived together as husband and wife, treated each other in a manner typical of married people, and held themselves out as husband and wife.


Fourth, the man and woman consented to be husband and wife and they assumed marital rights, duties, and obligations while they were living in the State of Idaho.

Comment

Idaho does not recognize common law marriages formed after January 1, 1996.  Wilkins v. Wilkins, 137 Idaho 315, 48 P.3d 644 (2002); I.C. §§ 32-201, -301.

I.C. §§ 32–201 to 32–203. The consent to be married can be express or implied. Metropolitan Life Ins. Co. v. Johnson, 103 Idaho 122, 645 P.2d 356 (1982). What constitutes the assumption of marital rights, duties, or obligations was addressed in Freiburghaus v. Freiburghaus, 103 Idaho 679, 651 P.2d 944 (Ct. App. 1982).

A marriage is void from the beginning if it is incestuous (I.C. § 32–205) or between first cousins (I.C. § 32–206). Under certain circumstances, a polygamous marriage can become valid (I.C. § 32–207). Even if one of the parties were shown to have been married previously, however, the presumption of validity operates in favor of the second marriage. Warner v. Warner, 76 Idaho 399, 283 P.2d 931 (1955). Thus, where it was shown that the wife was previously married, had filed for divorce, and the action had been dismissed, the evidence did not show that she was married at the time of her second marriage because it did not show that her former husband had not obtained a divorce or that she had not filed a second divorce action. Nicholas v. Idaho Power Company, 63 Idaho 675, 125 P.2d 321 (1942). If any of these issues are raised, the instruction will have to be amended accordingly.

If the consent and assumption of marital rights, duties, and obligations occurs outside the state of Idaho and the parties thereafter live in Idaho, there can still be a common-law marriage. In re Foster, 77 Idaho 26, 287 P.2d 282 (1955). Merely visiting Idaho may not be sufficient, however. In re Marriage of Wharton, 639 P.2d 652 (Or. Ct. App. 1982). The instruction should be amended accordingly.
