ICJI 960 ASSAULT WITH INTENT TO COMMIT RAPE

INSTRUCTION NO.        

In order for the defendant to be guilty of Assault with Intent to Commit Rape, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


[3. the defendant [name] committed an assault upon [name of victim], a female, and


4. when committing such assault the defendant had the specific intent to use such force as was necessary to cause his penis to penetrate, however slightly, her [oral] [anal] [or] [vaginal] opening[s] without her consent.]

[or]


[3. the defendant [name] committed an assault upon [name of victim], a female,


4. when committing such assault, the defendant had the specific intent to cause his penis to penetrate, however slightly, her [oral] [anal] [or] [vaginal] opening[s] and


5. she was under eighteen (18) years of age.]

[or]


[3. the defendant [name], a male, committed an assault upon [name of victim], another male, and


4. when committing such assault, the defendant had the intent to use such force as was necessary to cause his penis to penetrate, however slightly, the oral or anal opening of the other male for the purpose of sexual arousement, gratification, or abuse.]


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 18–909.

The first two alternatives would apply when the victim is a female. State v. Andreason, 44 Idaho 396, 257 P. 370 (1927); State v. Neil, 13 Idaho 539, 90 P. 860 (1907).

The third alternative would apply when a male defendant is alleged to have committed an assault with the intent to rape another male.

The crime of attempted rape is an included offense in the crime of assault with intent to commit rape.  State v. Hall, 88 Idaho 117, 397 P.2d 261 (1964); See ICJI 225.  Specific intent to commit the rape is an element of both attempted rape and assault with intent to commit rape where the rape itself is not consummated.  Bates v. State, 106 Idaho 395, 679 P.2d 672 (Ct. App. 1984).
