ICJI 910 DEFENSE: VICTIM AS SPOUSE OF DEFENDANT

INSTRUCTION NO.        

You may not find the defendant guilty of rape unless you find beyond a reasonable doubt that at the time of such alleged offense the defendant and [name of victim] were not married.

Comment

That the defendant and the victim were married is an affirmative defense that may be raised in certain circumstances. State v. Huggins, 105 Idaho 43, 665 P.2d 1053 (1983). This instruction should be given only if such defense has been raised by the defendant and is applicable under IC § 18–6107.

This instruction should not be given in a spousal rape case. I.C. § 18–6101(3) or (4).
