ICJI 712 INVOLUNTARY MANSLAUGHTER—NEGLIGENT USE OF DEADLY WEAPON

INSTRUCTION NO.     

In order for the defendant to be guilty of Involuntary Manslaughter by negligent use of a deadly weapon, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] used a [firearm] [or] [deadly weapon] with reckless disregard of the consequences and of the rights of others,


4. producing the death of [name of decedent].


A "deadly weapon" is any object, instrument or weapon which is used in such a manner as to be capable of producing, and likely to produce, death or great bodily injury.


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 18–4006(2).

In order for a negligent act to be criminal, it must be more than the failure to exercise ordinary care. The reference to negligence in a criminal statute means such negligence as amounts to a reckless disregard of the consequences and of the rights of others. State v. Hintz, 61 Idaho 411, 102 P.2d 639 (1940); State v. McMahan, 57 Idaho 240, 65 P.2d 156 (1937); IC § 18–114.

Hands or other body parts or appendages may not, by themselves, constitute deadly weapons under the aggravated assault and aggravated battery statutes. State v. Townsend, 124 Idaho 881, 865 P.2d 972 (1993). A boot can be a deadly weapon under IC § 18–905. State v. Huston, 121 Idaho 738, 828 P.2d 301 (1992). In general, an instrumentality may be a deadly weapon if it is capable of being used in a deadly manner and the evidence indicates that its possessor intended on that occasion to use it as a weapon. Townsend, at 886, 865 P.2d at 977, citing Huston, and State v. Missenberger, 86 Idaho 321, 386 P.2d 559 (1963).  A pocket knife may be a deadly weapon, depending on the circumstances of its use.  State v. Lenz, 103 Idaho 632, 651 P.2d 566 (Ct. App. 1982).
