ICJI 706 MURDER ONCE CONVICTED

INSTRUCTION NO.


Having found the defendant guilty of murder, you must next consider whether the following special circumstance existed:

At the time of the murder, was the defendant [under a sentence] [or] [on parole] [or] [on probation] for murder?

If you find that the state has failed to prove the above, you must find the defendant not guilty of first degree murder. If you find that the above have been proven beyond a reasonable doubt, then you must find the defendant guilty of first degree murder.

Comment

The court may want to consider bifurcating the proceedings in order to prevent possible prejudice from the jury hearing evidence of the defendant's prior conviction for murder in the state's case in chief. A procedure for bifurcated proceedings is discussed in State v. Johnson, 86 Idaho 51, 383 P.2d 326 (1963), involving the persistent violator statute. See comment to persistent violator instruction, ICJI 1601.

