ICJI 704A FIRST DEGREE MURDER – MALICE AFORETHOUGHT
INSTRUCTION NO.     

In order for the defendant to be guilty of First Degree Murder with malice aforethought, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] engaged in conduct which caused the death of [name of decedent],


4. the defendant acted without justification or excuse,


5. with malice aforethought, and

6. [the murder was perpetrated by means of poison];

[or]


[the murder was perpetrated by lying in wait];

 [or]


[the murder was a willful, deliberate, and premeditated killing. Premeditation means to consider beforehand whether to kill or not to kill, and then to decide to kill. There does not have to be any appreciable period of time during which the decision to kill was considered, as long as it was reflected upon before the decision was made. A mere unconsidered and rash impulse, even though it includes an intent to kill, is not premeditation];

[or]


[the murder was of a [peace officer], [executive officer], [officer of the court], [fireman], [judicial officer] [or] [prosecuting attorney] who was acting in the lawful discharge of an official duty, and was known or should have been known by the defendant to be an officer so acting];
[or]


[was committed by a person under a sentence for murder of the first or second degree, including persons who are incarcerated or on parole or probation from such sentence]
[or]

[the murder was committed while the defendant was incarcerated in a penal institution and the victim was [a person employed by the penal institution] [another inmate of the penal institution] [a visitor to the penal institution]];

[or]


[the murder was committed while the defendant was escaping or attempting to escape from a penal institution].
If you find that the state has failed to prove beyond a reasonable doubt any of the elements one(1) – five(5) above or failed to prove any of the circumstances listed in element six(6), you must find the defendant not guilty of First Degree Murder. If you find that elements one(1) – five(5) above have been proven beyond a reasonable doubt, and you unanimously agree that the state has proven any of the above circumstance[s] under element six(6) beyond a reasonable doubt, you must find the defendant guilty of first degree murder. [You are not required to agree as to which circumstance under element six (6) you find to exist.] 

If you find that the state has failed to prove any of the above, you must find the defendant not guilty of first degree murder. If you find that all of the above have been proven beyond a reasonable doubt, then you must find the defendant guilty of first degree murder.
Comment
Idaho Code §§ 18-4001, 18-4003.

ICJI 703 applies to cases in which the indictment or information charges that the defendant committed first degree murder with malice aforethought.  ICJI 703A applies to cases where the defendant is charged with first degree torture murder.  ICJI 703B applies to cases where the defendant is charged with felony murder under Idaho Code § 18-4003(d).  The court should use the instruction or instructions that apply to the charges in the particular case.

In State v. Butcher, 137 Idaho 125, 44 P.3d 1180 (Ct. App. 2002), the court held the term “engaged in conduct” is neither confusing nor in need of clarification to the jury. 

The phrase "without justification or excuse, and" should be deleted if that issue is not raised by the evidence, and paragraphs four and five should be modified accordingly.

If the court is going to instruct on the included offense of Voluntary Manslaughter, the transition instruction 225, and then the Voluntary Manslaughter instruction 708, should be given.
In order to avoid possible prejudicial effect from the introduction of evidence in the case in chief that the defendant has once been convicted of murder, the court may want to consider bifurcated proceedings where the crime is to be enhanced to first degree murder while under a sentence for murder, or on probation or parole for murder.  If such a procedure is to be followed, the committee recommends that the jury deliberate first on the elements of murder, plus any other related enhancements to first degree murder, then, depending on the outcome of that deliberation, ICJI 706 be given.

