ICJI 440 DEFENSE: VALID PRESCRIPTION

INSTRUCTION NO.


It is not unlawful to possess [name of drug] if the person obtained it [by a valid prescription] [from a practitioner acting in the course of a professional practice]. The state must prove beyond a reasonable doubt that the defendant did not [have a valid prescription for [name of drug]] [obtain [name of drug] from a practitioner acting in the course of a professional practice].

Comment

I.C. §§ 19-1433, 37-2745.

The committee concludes that under IC § 19-1433, the state does not have to prove as an element of the offense that the defendant did not have a valid prescription or did not obtain the drug from a practitioner.

This instruction should be given only if there is evidence supporting the defense.  See State v. Nab, 113 Idaho 168, 742 P.2d 423 (Ct. App. 1987).
