ICJI 415 POSSESSION OF A SIMULATED CONTROLLED SUBSTANCE    

INSTRUCTION NO.


In order for the defendant to be guilty of Possession of a Simulated Controlled Substance, the state must prove each of the following:

1. On or about [date]

2. in the state of Idaho

3. the defendant [name] possessed [name of substance], and

4. the defendant either knew it was a simulated controlled substance or believed it was a controlled substance.


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 37-2732(g).  If the charge is possession of a controlled substance by an inmate, see ICJI 604.

See ICJI 425 for the definition of a simulated controlled substance.

If the defendant is charged with “second offense” drug possession, I.C. § 37-2739, that issue should be presented in a bifurcated  proceeding as provided in ICJI 1601.

In State v. Fox, 124 Idaho 924, 866 P.2d 181 (1993), the Supreme Court held that I.C. § 37-2732(c) does not set forth any mental state as an element of the crime of possession of a controlled substance.  “Thus, as [this statute] does not expressly require any mental element and I.C. § 18-114 only requires a general intent, we conclude that the offense only requires a general intent, that is, the knowledge that one is in possession of the substance.”  The Court held that the defendant’s lack of knowledge that the substance was illegal (as a controlled substance) was irrelevant.

Pursuant to the 1988 amendments to I.C. § 19-2132, a defendant has an obligation to request a jury instruction on included offenses. The district court does not have a duty sua sponte to instruct the jury on included offenses. State v. Porter, 130 Idaho 772, 948 P.2d 127 (1997). Courts have inherent authority to instruct a jury on included offenses, and such authority does not infringe upon the power of charging and prosecuting, which is reserved to the executive branch. Accordingly, the district court has the authority, but not the duty, to sua sponte instruct on included offenses provided the giving of such instructions was reasonable based on the evidence presented. State v. Rae, 139 Idaho 650, 84 P.3d 586 (Ct. App. 2004)

