ICJI 409 DELIVERY/MANUFACTURE DRUG PARAPHERNALIA

INSTRUCTION NO.


In order for the defendant to be guilty of [Delivery] [or] [Possession With Intent to Deliver] [or] [Manufacturing With Intent to Deliver] Drug Paraphernalia, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] [delivered] [or] [possessed with intent to deliver] [or] [manufactured with intent to deliver] [insert description of paraphernalia]

4. with the intent that the [insert description of paraphernalia] would be used to [plant] [propagate] [cultivate] [grow] [harvest] [manufacture] [compound] [convert] [produce] [process] [prepare] [test] [analyze] [pack] [repack] [store] [contain] [conceal] [inject] [ingest] [inhale] [introduce into a human body] a controlled substance; and
5. the defendant did so knowing, or under circumstances where the defendant reasonably should know, that it would be used to [insert description of use of paraphernalia] a controlled substance.

If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.
Comment

I.C. § 37-2734B. Under the statute, the paraphernalia must be intended to be used to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body.

The statute does not contain a specific intent element.  The committee concluded, based upon State v. Newman, 108 Idaho 5, 15, 696 P.2d 856, 866 (1985), holding modified by State v. Bitt, 118 Idaho 584, 798 P.2d 43 (1990), the mental element set forth in element four should be included.

For the definition of “drug paraphernalia,” see ICJI 427.
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