ICJI 408 POSSESSION OF DRUG PARAPHERNALIA

INSTRUCTION NO.


In order for the defendant to be guilty of Possession of Drug Paraphernalia, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] [used] [or] [possessed] [(description of alleged paraphernalia, e.g., a spoon)], intending


4. [insert description of use of paraphernalia, e.g., to plant or cultivate] a controlled substance.


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 37–2734A. Under the statute, the paraphernalia must be used or intended to be used to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body.

I.C. § 37-2701(n) contains the definition of drug paraphernalia.

Possession of drug paraphernalia is not an “included offense” of the crime of possession of cocaine.  State v. Kodesh, 122 Idaho 756, 838 P.2d 885 (Ct. App. 1992).
