ICJI 225 INCLUDED OFFENSES ‑‑ TRANSITION

INSTRUCTION NO. _______


If your unanimous verdict is that the defendant is not guilty of _______ , you must acquit [him] [her] of that charge.  In that event, you must next consider the included offense of _______ .


[Repeat as needed.]

Comment
I.C. s 19‑2132.

This instruction is intended to be inserted at the beginning of the instruction on the elements of an included offense.

The Committee used the phrase "included offense" rather than "lesser included offense" because an included offense is not always lesser in terms of punishment. State v. Gilman, 105 Idaho 891, 673 P.2d 1085 (Ct.  App. 1983).

A trial court does not have a duty to instruct sua sponte on an included offense.  A trial court is required to instruct the jury on included offenses only if: (1) one of the parties requests the instruction, and (2) a reasonable view of the evidence would support a finding that the defendant committed the included offense but did not commit the greater offense. State v. Porter, 130 Idaho 772, 948 P.2d 127 (1997); I.C. s 19‑2132.

An offense is an included offense if it meets the requirements of either the "statutory theory" or the "pleading theory."


(1) The statutory theory focuses solely upon the statutory definitions of the two offenses.  An offense is an included offense if, considering only the statutory definitions of both crimes, you could not commit the charged offense without also committing the included offense.  This would occur in either of two situations:


(a) All of the statutory elements of the included offense are statutory elements of the charged offense.  For example, voluntary manslaughter is an included offense of second degree murder because second degree murder contains all of the elements of manslaughter plus the additional element of malice. State v. Atwood, 105 Idaho 315, 669 P.2d 204 (Ct.  App. 1983).  Conversely, under the statutory theory robbery would not be an included offense of felony murder even where the murder was committed during the course of a robbery because the statutory definition of felony murder does not always require the commission of a robbery.  There are other felonies upon which felony murder can be based. Sivak v. State, 112 Idaho 197, 731 P.2d 192 (1986).


(b) The charged offense could not be committed without committing the included offense, even though all of the elements of the included offense are not elements of the charged offense.  For example, if the victim is under sixteen years of age, lewd and lascivious conduct is an included offense of statutory rape because the defendant's conduct leading up to the rape would constitute the crime of lewd and lascivious conduct as well. State v. Petty, 73 Idaho 136, 248 P.2d 218 (1952); State v. Gilman, 105 Idaho 891, 673 P.2d 1085 (Ct.  App. 1983).  None of the elements of the two offenses are identical, however.


(2) The pleading theory focuses upon the charging language in the complaint, indictment, or information.  Under the pleading theory, an offense is an included offense if:


(a) The offense is alleged in the complaint, indictment, or information as being the manner or means by which the charged offense was committed.  For example, in State v. Anderson, 82 Idaho 293, 352 P.2d 972 (1960), driving while under the influence and reckless driving were included offenses in the charge of negligent homicide because the information charging the defendant with negligent homicide alleged that he committed such offense by driving while under the influence of alcohol and in a reckless manner.


(b) The offense is alleged in the complaint, indictment, or information as being an element of the charged offense.  For example, under the pleading theory robbery would be an included offense of felony murder if it was alleged in the indictment or information that the murder occurred during the commission of a robbery. Sivak v. State, supra.

The Idaho Appellate Courts had previously recognized a third category of included offenses in which the evidence at trial showed the commission of a lesser similar offense. State v. Boyenger, 95 Idaho 396, 509 P.2d 1317 (1973) (the crime of receiving money or property by false pretenses was held to be an included offense of the crime of false or fraudulent use of a credit card); State v. Mason, 111 Idaho 660, 726 P.2d 772 (Ct.  App. 1986) (exhibiting a deadly weapon was held to be an included offense of the crime of aggravated assault).  This third category of included offenses has since been rejected. State v. Rosencrantz, 130 Idaho 666, 946 P.2d 628 (1997) (eluding and reckless driving were not included offenses of aggravated DUI); State v. Curtis, 130 Idaho 522, 944 P.2d 119 (1997) (inattentive driving is not an included offense of DUI).

There can be more than one included offense. State v. Olsen, 103 Idaho 278, 674 P.2d 734 (1982) (trial court correctly instructed the jury regarding six offenses included in the charged offense).

The charged offense gives the defendant presumptive notice of any included offense. State v. Padilla, 101 Idaho 713, 620 P.2d 286 (1980); State v. Gilman, supra.

