ICJI 1515 JUSTIFIABLE HOMICIDE BY OFFICER DEFENSE

INSTRUCTION NO. _______


The defendant contends as a defense in this case that the killing of the decedent was a justifiable homicide.


Homicide is justifiable when committed by public officers and those acting by their command in their aid and assistance, either:


[In obedience to any judgment of a competent court; or]


[When reasonably necessary in overcoming actual resistance to the execution of some legal process, or in the discharge of any other legal duty including suppression of riot or keeping and preserving the peace.  Use of deadly force shall not be justified in overcoming actual resistance unless the officer has probable cause to believe that the resistance poses a threat of death or serious physical injury to the officer or to other persons;]


[When reasonably necessary in preventing rescue or escape or in retaking inmates who have been rescued or have escaped from any jail, or when reasonably necessary in order to prevent the escape of any person charged with or suspected of having committed a felony, provided the officer has probable cause to believe that the inmate, or persons assisting his escape, or the person suspected of or charged with commission of a felony poses a threat of death or serious physical injury to the officer or other persons.]


The burden is on the prosecution to prove beyond a reasonable doubt that the homicide was not justifiable.  If there is a reasonable doubt whether the homicide was justifiable, you must find the defendant not guilty.

Comment

I.C. ss 18‑4011 & 18‑4013.

The committee recommends that rather than instruct in the specific language of I.C. s 18‑4011, the court should instruct the jury in language tailored to the facts of the case, assuming this defense applies to the case.

Idaho statutory and case law previously cast the burden upon a homicide defendant to prove that the defendant's actions were excusable, as in self‑defense.  However, in that particular circumstance, the underlying statute, I.C. s 19‑2112, was repealed in 1977 (1977 Session Law Chapter 154 Section 6). Martin v. Ohio, 480 U.S. 228, 94 L.Ed. 2d 267, 108 S.Ct. 1098 (1987), suggests that Idaho is among 48 states which no longer place such a burden on the defendant, although they would be constitutionally permitted to do so.

