ICJI 1407 DEFENSE: DELIVERING CHILDREN TO OR FROM SCHOOL

INSTRUCTION NO. _______


The statute making it illegal to carry a concealed weapon on school property provides that it is not illegal to do so when a person is in a private vehicle delivering children to or from school or school activities.  If you find that the defendant was carrying a concealed weapon on school property, you cannot find the defendant guilty unless you also find beyond a reasonable doubt that when doing so the defendant was not in a private vehicle delivering children to or from school or school activities.

Comment
I.C. ss 18‑3302D(1) & (4).  The statute defining the crime states that its provisions do not apply to persons engaged in certain activity.  The state need not, in its case in chief, negative those exceptions.  Rather, the defendant must raise the exception as a defense. McKelvey v. United States, 260 U.S. 353 (1922); Cope v. State, 89 Idaho 64, 402 P.2d 970 (1965).

