ICJI 1302 MALICIOUS INJURY TO PROPERTY

INSTRUCTION NO.        

In order for the defendant to be guilty of Malicious Injury to Property, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] maliciously


4. [injured] [destroyed] (description of property)


[5. which was not the defendant's own.] 

[or]


[5. which was jointly owned by the defendant and (name(s) of joint owner(s)), and


6. the other owner(s) did not give the defendant permission to injure or destroy such property.]

[or]


[5. which was community property.]


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.


The word "maliciously" means the desire to annoy or injure another or the intent to do a wrongful act.


[The words “community property” means all property acquired during the marriage of the defendant and (name of spouse).  Community property does not include what is called “separate property,” which is defined as any property that a spouse owned before marriage; any property that a spouse acquired by gift or inheritance during marriage; or any property that either spouse acquired with the proceeds of separate property.  Community property also includes the amount by which the value of separate property was increased during the marriage by the expenditure of community property funds or the labor of either spouse.]

Comment

I.C. §§ 18–7001 & 18–101(4).

In using the term “maliciously” in I.C. § 18-7001, the legislature did not intent to proscribe and punish merely negligent conduct.  State v. Nunes, 131 Idaho 408, 958 P.2d 34 (Ct. App. 1988).  The definition of ‘malice” in I.C. § 18-101(4) leaves no room for an interpretation of the term to include negligence.  State v. Nastoff, 124 Idaho 667, 862 P.2d 1089 (Ct. App. 1993). 

