ICJI 1274C STALKING – ADDITIONAL FINDINGS 

INSTRUCTION NO.


Having found the defendant guilty of Stalking, you must next decide whether:


[the actions constituting the offense were in violation of [a temporary restraining order] [a protection order] [a no contact order] [an injunction] [or] [any combination thereof].]


[the actions constituting the offense were in violation of a condition of [probation] [or] [parole].]


[the defendant had previously been convicted of Stalking [or] [a substantially conforming offense in another jurisdiction] within the last seven years.  The state alleges:

[1.] The defendant [pled guilty to] [was found guilty of] a violation of Idaho Code § 18-[7905][7906], Stalking, in [name of county], Idaho, Case No.____.

[2. (Add other prior offenses).]]


[the defendant had previously been convicted of a crime involving the same victim as the present offense within the last seven years. The state alleges:

[1.] The defendant [pled guilty to] [was found guilty of] a violation of Idaho Code § [    ], in [name of county], Idaho, Case No.____.


[2. (Add other prior offenses).]]

If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 18-7905(1)(e)and (f).

State v. Johnson, 86 Idaho 51, 383 P2d 326 (1963) held that a persistent violator charge should be stated in a two-part information.  The first part should state the particular offense with which the defendant is charged, and be signed at the end of the page by the prosecutor.  The second part, or page, should allege former convictions, and be separable from the first part. It should be signed separately by the prosecutor.  The entire information should be read to the accused at arraignment.  However, when the jury is informed of the charge only the first part is read, then, after, and depending upon the verdict on part one, the second part is read, and the jury deliberates further.

A Special Verdict instruction, similar to the ones suggested for enhanced DUI and DWP offenses (ICJI 1009 and 1024) should be used.

The determination of whether a foreign criminal violation is substantially conforming is a question of law to be determined by the court.  I.C. § 18-7905(3).
