ICJI 104 TRIAL PROCEDURE & EVIDENCE

INSTRUCTION NO. _______


Your duties are to determine the facts, to apply the law set forth in my instructions to those facts, and in this way to decide the case.  In so doing, you must follow my instructions regardless of your own opinion of what the law is or should be, or what either side may state the law to be.  You must consider them as a whole, not picking out one and disregarding others.  The order in which the instructions are given has no significance as to their relative importance.  The law requires that your decision be made solely upon the evidence before you.  Neither sympathy nor prejudice should influence you in your deliberations.  Faithful performance by you of these duties is vital to the administration of justice.


In determining the facts, you may consider only the evidence admitted in this trial.  This evidence consists of the testimony of the witnesses, the exhibits offered and received, and any stipulated or admitted facts.  The production of evidence in court is governed by rules of law.  At times during the trial, an objection may be made to a question asked a witness, or to a witness' answer, or to an exhibit.  This simply means that I am being asked to decide a particular rule of law.  Arguments on the admissibility of evidence are designed to aid the Court and are not to be considered by you nor affect your deliberations.  If I sustain an objection to a question or to an exhibit, the witness may not answer the question or the exhibit may not be considered.  Do not attempt to guess what the answer might have been or what the exhibit might have shown.  Similarly, if I tell you not to consider a particular statement or exhibit you should put it out of your mind, and not refer to it or rely on it in your later deliberations.


During the trial I may have to talk with the parties about the rules of law which should apply in this case.  Sometimes we will talk here at the bench.  At other times I will excuse you from the courtroom so that you can be comfortable while we work out any problems.  Your are not to speculate about any such discussions.  They are necessary from time to time and help the trial run more smoothly.


Some of you have probably heard the terms "circumstantial evidence," "direct evidence" and "hearsay evidence." Do not be concerned with these terms.  You are to consider all the evidence admitted in this trial.


However, the law does not require you to believe all the evidence.  As the sole judges of the facts, you must determine what evidence you believe and what weight you attach to it.


There is no magical formula by which one may evaluate testimony.  You bring with you to this courtroom all of the experience and background of your lives.  In your everyday affairs you determine for yourselves whom you believe, what you believe, and how much weight you attach to what you are told.  The same considerations that you use in your everyday dealings in making these decisions are the considerations which you should apply in your deliberations.


In deciding what you believe, do not make your decision simply because more witnesses may have testified one way than the other.  Your role is to think about the testimony of each witness you heard and decide how much you believe of what the witness had to say.


A witness who has special knowledge in a particular matter may give an opinion on that matter.  In determining the weight to be given such opinion, you should consider the qualifications and credibility of the witness and the reasons given for the opinion.  You are not bound by such opinion.  Give it the weight, if any, to which you deem it entitled.

Comment
The committee recommends that no instruction be given otherwise distinguishing between direct and circumstantial evidence.  The difference is only significant in deciding whether the Holder instruction, ICJI 203, should be given.  That responsibility rests with the court, not the jury.

