IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)






)



Plaintiff,

)






)

CASE NO. CR MD 12-14063
vs.




)






)

MEMORANDUM DECISION
NATHAN TOWERY,


)

REGARDING MOTION TO





)

RECONSIDER


Defendant.

)

______________________________)

APPEARANCES:
Attorney for Plaintiff  –      Brenda M. Bauges






         Boise City Attorney’s Office




Attorney for Defendant –    Mandy M. Hessing






         Attorney at Law

This matter came before the court on February 26, 2013 on the Defendant’s Motion to Suppress Evidence.  The Court, after the hearing, denied the motion to suppress.  On March 14, 2013 Defendant filed a motion to reconsider the denial of the motion to suppress.  On March 26, 2013, the day set for jury trial, the court reset the case to consider the motion to reconsider.  The Court allowed the attorneys for the parties time to submit additional briefing.  On April 4, 2013 the State timely filed a memorandum in opposition to the motion to reconsider.  The Defendant had until April 12, 2013 to file additional briefing, but did not do so. The court then deemed the matter fully submitted and took this matter under advisement on April 12, 2013.
I.
STATEMENT OF FACTS


On the evening of September 15, 2012 Boise City Police officers Mike Ruffalo and Richard Hernon located a party at 1221 S. Lincoln Street in Boise, Idaho.  The officers waited for approximately thirty minutes for other officers to arrive and make contact.  Officers Ruffalo and Hernon waited in the alley behind the home where the party was occurring. Officer Hernon observed that the party was both in the house and the backyard.  The officers observed several people walk to the side of the house apparently to urinate.  Ruffalo and Hernon both observed several people who appeared to be underage drinking alcohol.


Once contact was made at the front door by other Boise City Police officers, Hernon alleges he heard shouts along the lines of “the cops are here,” and people began leaving the house into the backyard and alley area.  When they became aware of the officers standing in the alley some individuals allegedly ran back into the house.  At this point the officers ordered all those in the back of the house and in the alley to stop and sit down where they were.

Hernon testified that he had no specific suspicion with regards to Defendant Towery.  Hernon acknowledged he made no observations of Towery prior to making contact with him.  Hernon testified that he did not recall whether Towery was walking or running when stopped but recalled that Towery was cooperative.  Additionally, the officers testified that from their vantage points they did not observe anyone in the alley prior to the mass exodus from the house. The officers ordered the people who were rushing out of the house into the back yard and alley to stop.  Towery was in the alley when he was stopped. The officers then questioned everyone individually. Hernon interviewed Towery. While questioning Towery regarding consumption of alcohol Hernon noted an odor of alcohol and that he appeared to be underage. Towery ultimately produced identification which verified that he was 18 years old.  
ANALYSIS
I. UNDER IDAHO LAW, IS IT POSSIBLE FOR AN OFFICER TO FORM THE REQUISITE REASONABLE SUSPICION TO DETAIN AN INDIVIDUAL WHEN THE OFFICER HAS NO SPECIFIC KNOWLEDGE OF WRONGDOING BY THE PARTICULAR INDIVIDUAL?

A warrantless search is presumptively unreasonable unless it falls within certain special and well-delineated exceptions to the warrant requirement.  Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971); State v. Ferreira, 133 Idaho 474, 479, 988 P.2d 700, 705 (Ct. App. 1999).  In Terry v. Ohio, 392 U.S. 1 (1968), the United States Supreme Court created a stop-and-frisk exception to the Fourth Amendment warrant requirement.  The stop and the frisk constitute two independent actions, each requiring a distinct and separate justification.  State v. Babb, 133 Idaho 890, 892, 994 P.2d 633, 635 (Ct. App. 2000); State v. Fleenor, 133 Idaho 552, 556, 989 P.2d 784, 788 (Ct. App. 1999).  The stop is justified if there is a reasonable and articulable suspicion that the individual has committed or is about to commit a crime.  Florida v. Royer, 460 U.S. 491 (1983); Terry, 392 U.S. at 30; State v. DuValt, 131 Idaho 550, 553, 961 P.2d 641, 644 (1998); Ferreira, 133 Idaho at 479, 988 P.2d at 705.  

Reasonable suspicion must be based on specific, articulable facts considered with objective and reasonable inferences that form a basis for particularized suspicion.  State v. Sheldon, 139 Idaho 980, 983, 88 P.3d 1220, 1223 (Ct. App. 2003).  A particularized suspicion assessment must be based on a totality of the circumstances, and the assessment must yield a particularized suspicion that the individual being stopped is engaged in wrongdoing.  See id. At 983, 88 P.3d at 1223.  The reasonableness of a stop is determined by looking at the totality of the circumstances confronting the officer at the time. United States v. Cortez, 449 U.S. 411, 417, 101 S.Ct. 690, 694–95, 66 L.Ed.2d 621, 628–29 (1981); State v. Osborne, 121 Idaho 520, 526, 826 P.2d 481, 487 (Ct.App.1991).  Due weight must be given to the reasonable inferences that a law enforcement officer is entitled to draw from the facts in light of his or her experience. Terry, 392 U.S. at 27, 88 S.Ct. at 1883, 20 L.Ed.2d at 909.  The assessment of reasonable suspicion “must be based on commonsense judgments and inferences about human behavior.” Illinois v. Wardlow, 528 U.S. 119, 125, 120 S.Ct. 673, 676, 145 L.Ed.2d 570, 577 (2000).  It is the State's burden to prove that a stop was justified. Florida v. Royer, 460 U.S. 491, 500, 103 S.Ct. 1319, 1325, 75 L.Ed.2d 229, 238 (1983); State v. Sevy, 129 Idaho 613, 614–15, 930 P.2d 1358, 1359–60 (Ct.App.1997).

Police need not see the suspect engage in actual criminal activity to have reasonable suspicion for a stop.  State v. Rawlings, 121 Idaho 930, 933, 829 P.2d 520, 523 (1992).  In Rawlings, police responded to a reported burglary and shortly after arriving noticed a man walking away from them about 150 feet from the scene of the purported burglary.  Id. at 931, 829 P.2d at 521.  The officers detained and patted the defendant down and discovered a small quantity of marijuana for which he was charged.  Id. The court affirmed the district court’s denial of defendant’s suppression motion and held that the fact that the man was so close in proximity to the scene at a time when people are not generally in that area, and attempting to leave, supported a reasonable suspicion of criminal activity.  Id. at 933, 829 P.2d at 523.  Additionally, State v. Robertson, 134 Idaho 180, 185, 997 P.2d 641, 646 (Ct. App. 2000) presented nearly identical facts, with an individual who was out alone in close proximity to a burglary scene and was eventually searched and cited for possession of methamphetamine.  The court again found that the defendant’s proximity to a crime and evasive or strange behavior in the early morning hours furnished the officer with objectively reasonable grounds to suspect the defendant of criminal activity.  Id. at 185, 997 P.2d at 646.

Similarly in Kessler, the defendant’s suppression motion was denied when an officer stopped and searched him and found methamphetamine in his pocket.  State v. Kessler, 151 Idaho 653, 654, 262 P.3d 682, 683 (Ct. App. 2011).  There, an officer responding to a report of vandalism witnessed the defendant walking briskly on the street at a time when few others would have been there, in clothes generally matching the description of the vandals, and when he noticed the officer he looked in another direction as though contemplating fleeing.  Id. at 657, 262 P.3d at 686.  The court relied on its reasoning from Rawlings and a list of factors to determine the propriety of connecting an individual to a crime when that individual has not been observed engaging in wrongdoing, when it held that the defendant’s presence in the area at an odd time, together with his physical appearance and behavior supplied the requisite reasonable suspicion for an investigative stop.  Id.

By contrast, in State v. Osborne, 121 Idaho 520, 826 P.2d 481 (Ct. App. 1991), officers did not have reasonable suspicion of criminal activity to justify a stop.  In Osborne, the defendant was seized while sitting in his truck three hundred yards from a lumber yard where officers had received a report of someone shooting out the lights earlier that evening.  Id. at 522, 826 P.2d at 483.  The court reasoned that the crime at the lumber yard had occurred nearly five hours earlier, the officers had driven past the location several times since the report and the defendant had not been there, and that aside from his proximity to the scene, the officers had observed nothing that indicated past or imminent criminal behavior, and held that the officers did not have a reasonable suspicion of wrongdoing.  Id. at 526, P.2d at 487.

Towery argues that his mere proximity to the scene of the crime does not supply reasonable suspicion of criminal activity.  However, the case law in Idaho undermines that position.  The facts presented here are analogous to Rawlings, Robertson, and Kessler because Towery was stopped while entering the alley behind a house at a time and hour that it is probably not likely people would typically be found there unless they were involved in the party the officers were there to investigate.  Defendant testified that earlier in the evening he had visited a friend who lived on Grant Street.   He stated he was walking back to the Caesar Chavez dormitory on the Boise State University campus, which was a considerable distance from where he was stopped in the alley behind a house located at 1221 South Lincoln Street.  Based on the evidence in this case it is unlikely that there was any innocuous reason for Defendant to be in the alley behind that house at 11:45 p.m. at the precise time the mass exodus occurred. 

Defendant has also argued that his youthful appearance does not supply reasonable suspicion of criminal activity.  Defendant was cited for violation of Idaho Code § 23-949.  Being underage is an element of the crime.  If officers were unable to gauge from their experience how old a person appeared to be then there is likely no conceivable way to enforce this statute and the goal of the legislature of preventing underage drinking would be frustrated.  Because age is an element of the crime, having an appearance of youth is relevant to the inquiry and should probably be able to supply, at least in part, reasonable suspicion of criminal activity.  

Defendant emphasizes both State v. Cerino, 141 Idaho 736, 117 P.3d 876 (Ct. App. 2005) and State v. Willoughby, 147 Idaho 482, 211 P.3d 91, (2009) to support his argument that the police lacked reasonable suspicion in this case.  Each of those cases involved officers who relied on anonymous tips to justify stopping the defendants.  In Cerino the police conceded that the anonymous tip they received did not bear sufficient indicia of reliability and so the court focused only on what was known about the vehicle prior to the stop.  Id. at 738, 117 P.3d at 878.  What was known to the officer was that the driver was male and the male registrant of the vehicle did not have an Idaho license.  Id.  The court noted that because the police knew neither whether the male registrant had a license from another state nor whether the driver actually was the male registrant, there was no basis to believe the driver was committing a crime.  Id.  Similarly in Willoughby officers responded to an anonymous tip that the court found did not have sufficient indicia of reliability, and further distinguished the case from other cases where a stop was justified where an officer responded to an anonymous tip and personally witnessed unusual behavior upon arriving at the scene.  Willoughby, at 491, 211 P.3d at 100.

In each of the foregoing cases, the police did not personally witness any behavior that by itself was suspicious.  By contrast, in Rawlings, Robertson, and Kessler in addition to responding to reports of crimes the arresting officers personally witnessed behavior that was unusual and suspicious even if it was not inherently criminal.  Here, the officers personally witnessed several individuals at a party.  They witnessed several individuals who walked to the side of the house and appeared to urinate.  The individuals appeared to be under the legal drinking age, an element of Idaho Code § 23-949.  The individuals had cups and were drinking something, and when the police made contact many of these individuals fled the house by moving in an opposite direction from where they believed law enforcement to be.  The chosen route was through an alley behind the house.  Unlike Willoughby and Cerino, the officers personally witnessed suspicious behavior that led them to believe they were observing criminal activity.  Additionally, as in Rawlings, Robertson, and Kessler despite the fact that the officers had not seen Defendant specifically do anything criminal, his appearance, as well as his presence in an alley where he was unlikely to be unless he had also been at the party, supplied reasonable suspicion to conduct an investigatory stop.  

II. UNDER IDAHO LAW, MAY AN OFFICER BASE A CONCLUSION OF REASONABLE SUSPICION ON THE ACTIVITIES OF A GROUP OF INDIVIDUALS TO JUSTIFY THAT CONCLUSION WITH RESPECT TO A SINGLE INDIVIDUAL? 

There is no direct authority on this issue in Idaho.  Defendant places heavy emphasis on Com. v. Mistler, 590 Pa. 390, 396, 912 A.2d 1265, 1269 (2006), a case decided by the Supreme Court of Pennsylvania, as standing for the propositions that detention of a number of individuals based on generalized suspicion is inappropriate under the Fourth Amendment.  There are several potential problems with this analysis.  First, the case is from another jurisdiction and is not binding on this court.  Second, the decision was a 4-3 plurality rather than a majority decision, and the concurring opinion specifically states that an analysis of generalized suspicion with respect to individuals was unnecessary.  Com. v. Mistler, 590 Pa. 390, 406, 912 A.2d 1265, 1274 (2006).  Further, the court in that case discussed particularized suspicion as needing to be individualized, and no Idaho decision has ever equated particularized and individualized and the two words are not synonyms.  As the dissent points out, the holding that the police did not have reasonable suspicion of underage drinking, when they saw individuals with a youthful appearance drinking beer, makes police helpless to combat crimes wherein age is an element of the offense.


In contrast to Mistler the Court of Appeals of Georgia in a unanimous decision, on facts substantially similar to those in this case, has held that when an officer observed individuals with a youthful appearance who discarded cups immediately when they saw him, the officer had a reasonable suspicion of underage drinking.  Hadaway v. State, 190 Ga. App. 5, 378 S.E.2d 127, 128 (1989).
III.   
HAS DEFENDANT’S RIGHT TO A SPEEDY TRIAL BEEN 

VIOLATED IN THIS CASE? 

Determining whether there has been an infringement of a defendant’s right to speedy trial presents a mixed question of law and fact. State v. Livas, 147 Idaho 547, 211 P.3d (Idaho App. 2009).  Idaho Code Section 19-3501(4) provides as follows:

The court, unless good cause to the contrary is shown, must order the prosecution or indictment dismissed, in the following cases:

….

(4) If a defendant, charged with a misdemeanor offense, whose trial has not been postponed upon his application, is not brought to trial within six (6) months from the date that the defendant enters a plea of not guilty with the court.

In this case Defendant was cited for Minor in Possession of Alcohol on September 15, 2012.  On October 1, 2012 he pleaded not guilty and demanded his trial be set within the statutory speedy trial period which would run March 30, 2013. A pretrial conference was scheduled November 19 and jury trial was scheduled December 13, 2012. 

On October 29 Defendant filed a motion to suppress evidence obtained subsequent to his seizure by police.  On November 19 at the pretrial conference the jury trial was vacated and a hearing on the motion was scheduled for January 11, 2013.  On December 14 the Court granted the State’s motion to continue the suppression hearing on grounds of an unavailable witness.  The hearing was rescheduled to February 26, 2013.  At the conclusion of the hearing on February 26 the court denied the motion to suppress.  A jury trial was then scheduled March 26.  On March 14 Defendant filed a motion to reconsider.  On March 26 the jury trial was vacated and new pretrial conference was rescheduled to April 17, 2013 to accommodate the motion to reconsider.  The State filed its opposition to the motion on April 4.  

When a defendant who invokes his statutory speedy trial rights is not brought to trial within six months and shows that trial was not postponed at his request, the burden then shifts to the state to demonstrate good cause for the court to decline to dismiss an action. State v. Rodriquez-Perez, 129 Idaho 29, 38, 921 P.2d 206, 215 (Ct.App.1996).  In this case the court must determine if good cause existed for the delay.  Because Defendant filed a motion to suppress and a motion to reconsider the denial of that motion, it was Defendant who effectively postponed his trial past the six-month mark.  In effect the trial has been delayed upon Defendant’s "application."  Specifically this court finds that:  (1) it was Towery's filing of pretrial motions that "clearly caused the delay in setting his trial" and (2) that the trial court's need to resolve these motions constituted " good cause" to justify continuation of the case past the six-month mark. The Motion to Suppress and Motion for Reconsideration postponed the trial, not once but twice. 
CONCLUSION


While it is true that the police did not witness Defendant engage in criminal activity, Idaho case law permits an inference of criminal activity, at least to form reasonable suspicion, from certain suspicious circumstances.  Where defendant was in a place at a specific time he was unlikely to have been had he not been at the party together with his youthful appearance and the fact that the people in the alley had fled the house when police made contact, it was reasonable under Idaho case law to believe that Defendant was involved in underage drinking. 


For the foregoing reasons, the Defendant's Motion to Reconsider the denial of the motion to suppress is denied.

This court also concludes also that "good cause" existed for not holding Towery’s trial within six months as required by I.C. § 19-3501(4).  Further, this court holds that Towery has not shown prejudice arising from the postponement.
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