1

TRIAL EVIDENCE FOR JUDGES:
THE HEARSAY RULES

Presented By


Honorable Karen L. Lansing
Judge, Idaho Court of Appeals
Boise, Idaho

and

Merlyn W. Clark, Esq.
Hawley Troxell Ennis & Hawley LLP

Boise, Idaho

FOR THE
2013 MAGISTRATE JUDGES CONFERENCE

May 7, 2013
Boise, Idaho

TABLE OF CONTENTS

1BIOGRAPHICAL SUMMARIES

TRIAL EVIDENCE FOR JUDGES By Hon. Karen L. Lansing, Judge Idaho Court of Appeals
3
Merlyn W. Clark, Esq.
3
I.
INTRODUCTION.
3
II.
GENERAL PRINCIPLES
3
A.
Factors for Evaluating Testimony
3
B.
Judicial Discretion
4
1.
Rule 403 Factors
4
2.
Additional Factors
4
3.
Self-Authentication does not Qualify Inadmissible Hearsay for Admission
4
C.
Constitutional Hearsay Considerations
4
1.
What is Barred?
4
2.
What is “Testimonial”?
5
a.
Police Interrogations Are Not Testimonial if Purpose Is to Respond to Ongoing Emergency
5
b.
Lab Reports
6
c.
Videotaped Interviews of Young Sexual Abuse Victims
9
D.
Evidence Rules are Controlling Authority - Rule 802
9
1.
Statutory Exceptions Are Ineffective
9
2.
Exceptions Created by Other Rules
9
III.
WHAT IS HEARSAY - I.R.E. 801.
9
A.
Definitions
9
1.
Rule 801(c) Definition of Hearsay
9
2.
Rule 801(a) Definition of Statement
10
B.
Assertions Can be Oral, Written or Nonverbal Conduct.
10
1.
Oral Assertion
10
2.
Written Assertion
10
3.
Assertive Nonverbal Conduct
11
a.
Obvious Examples of Non-verbal Statements
11
b.
Less Obvious Example of Non-verbal Statement
11
C.
Human Declarant Required
11
1.
Machines and Animals do not Produce Hearsay
11
2.
Intoximeter Printout is Not a Statement
11
D.
Purpose to Prove Its Truth
11
E.
Various Uses of Statements Other than as Proof of the Truth of the Statement
12
1.
Impeachment
12
2.
Verbal Acts (Words of Independent Legal Significance)
12
3.
Effect on Listener or Reader
12
4.
“Verbal Markers/Inscriptions.”
12
IV.
WHAT IS NOT WITHIN THE DEFINITION OF HEARSAY.
13
A.
Unintended Assertions are Non-hearsay Statements
13
1.
Nonassertive Utterance
13
2.
Nonassertive Writing
13
3.
Nonassertive Nonverbal Conduct
13
4.
Statement with Direct Legal Significance
15
a.
Verbal Acts
15
b.
Defamatory Words
15
5.
Circumstantial Evidence of Facts
15
a.
Circumstantial Evidence of the Speaker’s State of Mind
16
b.
Circumstantial Evidence of the Speaker’s Knowledge or Memory
16
c.
Circumstantial Evidence of the Speaker’s Mental Health
16
6.
Fraud
17
B.
Statements Implying a Particular State of Mind of Declarant are not Hearsay
17
1.
Guilty Conscience
17
a.
False Exculpatory Statements
17
b.
Inconsistent Statements
18
2.
Conspiracy
18
3.
Victim’s State of Mind
19
4.
Knowledge at the Time
19
5.
Intent
19
a.
Direct Assertion of Intent
20
b.
Past Intent
20
6.
Ambiguous Conduct
20
a.
Statement with Delivery of Property
20
b.
Ambiguous Acts
21
c.
Statements re Testamentary Intent
21
7.
Motive and Feelings
21
C.
Statements that Produce a Particular State of Mind in Another are not Hearsay
22
1.
Knowledge or Notice
22
2.
Understanding of an Agreement
22
3.
Willingness to Accept Policy Limits
22
4.
Motive
22
5.
Fraud
22
a.
Intent to Defraud
23
b.
Intent Not to Defraud
23
6.
Instructions or Directions
23
7.
Mens Rea
23
D.
Implicit Intended Assertions are Hearsay
24
1.
Implicit Assertion by Statement
24
2.
Implicit Assertion by Question
24
V.
STATEMENTS THAT ARE DEEMED NONHEARSAY - I.R.E. 801(d).
24
A.
Statements Thath are Not Hearsay Under Rule 801(d)
24
B.
Prior Statement by Witness - Rule 801(d)(1)
24
1.
Inconsistent Former Testimony
24
2.
Prior Consistent Statements Offered to Rebut Charge of Fabrication, Improper Influence or Motive
25
3.
Identification of a Person
25
a.
Purpose
26
b.
Constitutional Standards Apply
26
c.
Underlying Rationale
26
C.
Admission by Party-Opponent - Rule 801(d)(2)
26
1.
Statement of a Party
27
a.
Plea of Guilty
27
b.
Allegations in Complaint
28
c.
Statements of Accomplice
28
2.
Adopted Statement
28
3.
Authorized Statement
28
4.
Statement by Agent or Servant
28
5.
Statement by Co-conspirator
29
a.
Course of Conspiracy
29
b.
Order of Proof
30
VI.
EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL - I.R.E. 803.
30
A.
Generally
30
1.
Rule 803 Rationale
31
2.
Rule 804 Rationale
31
3.
Judicial Discretion
31
4.
Other Provisions of Rules Still Apply
31
5.
Self-Serving Nature of Statements is Irrelevant
31
6.
Rule 403 is Applicable
31
B.
Rule 803 Hearsay Exceptions
31
1.
Present Sense Impression - Rule 803(1)
32
a.
“Verbal Camera”
32
b.
Underlying Rationale
32
c.
Foundation Required
32
2.
Excited Utterance - Rule 803(2)
33
a.
Spontaneous Declaration
33
b.
Underlying Rationale
33
c.
Foundation Required
33
d.
Allowable Lapse of Time May Vary With Circumstances
33
3.
Then Existing Mental, Emotional or Physical Condition - Rule 803(3)
35
a.
“State of Mind (or Body)” Exception
35
b.
Underlying Rationale
35
c.
Examples in the Rule are not Exclusive
36
d.
The Hillmon Doctrine
36
4.
Statements for Purposes of Medical Diagnosis or Treatment - Rule 803(4)
36
a.
Underlying Rationale
37
b.
Scope of Rule
37
c.
Statements as to Past Symptoms
37
5.
Recorded Recollection - Rule 803(5)
37
a.
Foundation Required
38
b.
Procedure
38
c.
Underlying Rationale
38
6.
Records of Regularly Conducted Activity - Rule 803(6)
38
a.
“Business” Defined
39
b.
Foundation Required
39
c.
Types of Information that Qualify
41
d.
Purpose of Untrustworthiness Provision
42
7.
Absence of Entry in Records - Rule 803(7)
42
a.
Foundation Required
43
b.
Summaries Qualify
43
8.
Public Records and Reports - Rule 803(8)
43
a.
Exclusions from Exception
43
b.
Limited Scope of Rule
44
c.
Reports to Public Agencies Qualify
44
d.
Applying the Rule
44
9.
Records of Vital Statistics - Rule 803(9)
44
a.
Foundation Required
45
b.
Limited Scope of Rule
45
c.
Preliminary Showing Required
45
10.
Absence of Public Record - Rule 803(10)
45
11.
Records of Religious Organizations - Rule 803(11)
45
a.
Scope of Exception
46
b.
Use of Exception is Expanded Beyond Rule 803(6)
46
12.
Marriage, Baptismal and Similar Certificates - Rule 803(12)
46
a.
Scope of Exception
46
b.
Foundation Required
46
13.
Family Records - Rule 803(13)
46
14.
Records of Documents Affecting an Interest in Property - Rule 803(14)
47
15.
Statements in Documents Affecting an Interest in Property - Rule 803(15)
47
a.
Foundation Required
47
b.
Scope of Exception
47
c.
Circumstances of Use is Limited
47
16.
Statements in Ancient Documents - Rule 803(16)
48
17.
Market Reports, Commercial Publications - Rule 803(17)
48
a.
Scope of Exception
48
b.
Proof of Stock Prices
48
18.
Learned Treatises - Rule 803(18)
48
a.
Use for Substantive Evidence
48
b.
Scope of Use
49
19.
Reputation Concerning Personal or Family History - Rule 803(19)
49
a.
Scope of Exception
49
b.
Reputation Evidence Allowed
49
c.
Foundation Required
50
d.
Application of Rule 403
50
20.
Reputation Concerning Boundaries or General History - Rule 803(20)
50
a.
Scope of Exception
50
b.
Foundation Required to Prove Boundaries and Customs
50
c.
Foundation Required to Prove Events of General History
50
21.
Reputation as to Character - Rule 803(21)
50
a.
Purpose of Exception
51
b.
Application of Rule 803(21)
51
22.
Judgment of Previous Conviction - Rule 803(22)
51
a.
Use Restricted to Criminal Felony Judgments in Subsequent Proceedings
51
b.
Judgment on Trial or Plea Required
52
c.
Felony Grade Required
52
d.
Restriction on Use of Conviction of Third Person
52
e.
Evidence is not Conclusive
52
23.
Medical or Dental Tests and Test Results for Diagnostic or Treatment Purposes
52
24.
Other Exceptions - Rule 803(24)
53
a.
Advance Notice Required
53
b.
Comparable to Rule 804(b)(5)
53
c.
Application of “Catch-All” Exception is Limited
53
d.
Foundation Required
54
e.
Examples of Application
55
f.
Rule 403 is Applicable
56
VII.
EXCEPTIONS; DECLARANT UNAVAILABLE - I.R.E. 804.
56
A.
General Comments
56
1.
Attempt to Procure Attendance by Process may be Required
56
2.
Underlying Rationale
57
3.
Determination by the Court
57
a.
Procedure
57
b.
Burden of Proof
57
4.
Other Evidence Rules Apply
57
a.
Self-Serving Nature of Statements is Irrelevant, Except under Rule 804(b)(3)
57
B.
“Unavailability” Defined - Rule 804(a)
57
1.
Former Testimony - Rule 804(a)(1)
58
2.
Refusal to Testify - Rule 804(a)(2)
58
3.
Lack of Memory - Rule 804(a)(3)
58
4.
Death, Physical or Mental Illness or Infirmity - Rule 804(a)(4)
58
a.
Judicial Discretion and Factors to Consider
59
b.
Confrontation Concerns
59
5.
Absence and Inability to Obtain Testimony - Rule 804(a)(5)
59
a.
Criminal Case Special Requirements
59
b.
Effort to Depose Required
59
c.
Putting Witness On Stand Required
60
d.
Unavailability of a Witness Must be of Such Duration that a Continuance is Not a Practical Alternative
60
C.
Disqualification
60
D.
Former Testimony - Rule 804(b)
60
1.
Former Testimony - Rule 804(b)(1)
60
a.
Foundation Required
61
b.
Identity of Parties
61
c.
Similar Motive to Develop the Testimony
61
d.
Similarity of Issues
61
e.
Opportunity to Cross-Examine
61
f.
Type of Proceeding
62
g.
Preliminary Hearing Testimony
62
2.
Statement Under Belief of Impending Death - Rule 804(b)(2)
63
a.
Underlying Rationale
63
b.
Judicial Discretion
63
c.
Foundation Required
63
3.
Statement Against Interest - Rule 804(b)(3)
63
a.
Underlying Rationale
64
b.
“Reasonable Man” Test
64
c.
Self-Serving and Disserving Statements
65
d.
Statements Against Penal Interest
65
e.
Third-Party Statements
66
f.
Prosecution’s Use of Such Statements
66
4.
Statement of Personal or Family History - Rule 804(b)(4)
66
a.
Antecedent Statement not Required
66
b.
Any Form of Unavailability Qualifies
66
c.
Scope of Matters Excepted
67
d.
Personal Knowledge - Own History
67
e.
Personal Knowledge - Another’s History
67
5.
Forfeiture by Wrongdoing – Rule 804(b)(5)
67
6.
Other Exceptions - Rule 804(b)(5)
67
a.
Purpose of Exceptions
67
b.
“CARES”
68
c.
Advance Notice Required
68
VIII.
HEARSAY WITHIN HEARSAY - I.R.E. 805.
68
A.
Multiple Hearsay
68
1.
Purpose of Rule
68
2.
Problem with Multiple Hearsay
68
3.
Judicial Discretion to Exclude Evidence
69
IX.
ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT ‑ RULE 806.
69
A.
Impeachment of Hearsay Declarant
69
1.
What May be Shown
69
2.
Rehabilitation
69
3.
Foundation Required
69
4.
Right to Cross-Examine Declarant
70
X.
OTHER HEARSAY EXCEPTIONS.
70
A.
Hearsay Exceptions Created by Rule 101
70
B.
Use of Hearsay At Preliminary Hearing
71
C.
Use of Depositions
71
PROBLEMS
1
RULES 801 ‑ 806
1


BIOGRAPHICAL SUMMARIES

Honorable Karen L. Lansing, Judge, Idaho Court of Appeals.
Judge Lansing is a native Idahoan.  She received a B.A. degree in Political Science from the University of Idaho in 1972 and a Juris Doctorate from the University of Washington in 1978.  She was admitted to the Idaho Bar in 1978 and served as an assistant city attorney for the City of Boise in 1978 and 1979.  She joined the Boise-based law firm of Hawley Troxell Ennis & Hawley in 1979, becoming a partner in 1985.  She continued to practice law in that firm until her appointment to the Idaho Court of Appeals in June 1993.  She previously has served three terms as Chief Judge of the Court.

Judge Lansing chairs the Idaho Supreme Court’s Advisory Committee on the Idaho Rules of Evidence, co-chairs the Judicial Recruitment Committee, serves on the Appellate Rules Committee and the Public Records Committee, and formerly served on the Fairness and Equality Committee.  She was a member of the Policy Council of the Idaho Volunteer Lawyers Program from 1986 to 1996.  She is regularly an instructor on evidence law for judicial education programs and has presented numerous lectures on appellate practice for attorneys.  She is an emeritus member of the University of Idaho College of Law Advisory Council and the American Inns of Court, Boise Chapter.

Her community service has included positions as chair of the YMCA Youth Government Committee; president of the board and volunteer tutor for the Learning Lab, a nonprofit adult education program; Boise City Civil Service Commissioner; and Vice President and a director of the Boise YWCA.

Merlyn W. Clark, Esq. is a partner in the Boise office of Hawley Troxell Ennis & Hawley LLP, where he practices primarily in the area of civil litigation.  He was admitted to the degree of Juris Doctor by the University of Idaho, College of Law in 1964.  Mr. Clark engaged in the general practice of law in Lewiston, Idaho from 1964 to 1979. He also served as Prosecuting Attorney for Nez Perce County from 1974 to 1977. He joined Hawley Troxell in 1979. 

Mr. Clark served as chairman and reporter of the Idaho State Bar Evidence Committee from its inception in 1980 through the process of adoption and implementation of the Idaho Rules of Evidence in 1985.  He continued to serve as a member of the Idaho Supreme Court Evidence Rules Advisory Committee from 1986 to 1992.  He is the recipient of the Distinguished Lawyer Award of the Idaho State Bar, the Award of Legal Merit presented by the University of Idaho College of Law and the Distinguished Service Award presented by the Idaho Judiciary for his voluntary contributions and service toward modernizing the Idaho Rules of Evidence and providing training and procedural guides for state court judges.  Publications include “Idaho Rules of Evidence: Their Effect on Idaho Law,” 22 Idaho Law Review 1 (1985).  Mr. Clark is a Fellow of The American College of Trial Lawyers, a Master Lawyer of The American Inns of Court Foundation, Boise CXXX, a Certified Professional Mediator of the Idaho Mediation Association and a Fellow of The American College of Civil Trial Mediators.
TRIAL EVIDENCE FOR JUDGES
By
Hon. Karen L. Lansing, Judge Idaho Court of Appeals

Merlyn W. Clark, Esq.


I. INTRODUCTION.

This is the fifth of a five‑part series on the law of evidence to be presented to the judges of Idaho.  The first part focused on management of a trial; the second part focused on witnesses and the examination of witnesses; the third part focused on the admissibility of exhibits, demonstrative evidence, illustrative aids, tests, analyses and experiments; and the fourth part focused on the exclusionary rules.  

The hearsay rules are found primarily in Article VIII  of the Idaho Rules of Evidence.  Article VIII approaches hearsay in the traditional manner of a definition provided in Rule 801 and a rule excluding hearsay, Rule 802, subject to certain exceptions under which hearsay is not required to be excluded.  In some instances hearsay is admissible pursuant to an exception without regard to the availability of the declarant as a witness as under Rule 803, while in other instances the hearsay exception requires that the declarant or the declarant’s testimony be unavailable as under Rule 804.  Provision is also made for hearsay within hearsay under Rule 805 and for attacking and supporting the credibility of a hearsay declarant under Rule 806.

Article VIII departs from the common law in Rule 801(d)(1) by treating certain prior statements by a witness as non-hearsay, and in Rule 801(d)(2) by treating admissions of a party-opponent as non-hearsay rather than as exceptions to the hearsay rule.  Out-of-court statements that are not hearsay or fall within a hearsay exception to be admitted into evidence must still meet other requirements for admissibility, such as relevance, authenticity, and when the contents of a document are sought to be proved, the original writing rule of Rule 1002, I.R.E.  To further enhance reliability the first-hand knowledge requirement of Rule 602 must be read into the hearsay exceptions governed by Rules 803 and 804.

In recognition of the separateness of the confrontation clause and the hearsay rule, and to avoid inviting collisions between them or between the hearsay rule and other exclusionary principles, the exceptions set forth in Rules 803 and 804 are stated in terms of exemption from the general exclusionary mandate of the hearsay rule, rather than in positive terms of admissibility.

II. GENERAL PRINCIPLES

A. Factors for Evaluating Testimony
.  Factors to be considered in evaluating testimony of a witness are perception, memory and narration.  Traditionally, to foster reliable testimony the witness has been generally required to testify:  (1) under oath or affirmation, (2) in the personal presence of the trier of fact so demeanor can be observed, and (3) subject to cross-examination.  The danger against which the hearsay rule is directed is that evidence which is untested by these three conditions will be unreliable because faults in the perception, memory and narration of the declarant will not be exposed.

B. Judicial Discretion
.  The trial judge must exercise discretion in applying the hearsay rules to implement the rules’ paramount goal of insuring just and accurate determinations.

1. Rule 403 Factors
.  In addition to determining whether the proffered evidence is relevant, the judge must weigh the need and the value of the evidence against the dangers of unfair prejudice it would pose.  See Rule 403, I.R.E.

2. Additional Factors
.  Other factors to be considered include the availability of the declarant, availability of other evidence, the nature of the statement, the nature of the case, whether a jury or non-jury case, and whether a criminal or civil case.  In a criminal case there is greater danger of prejudice to an accused and additional limiting factors must be considered such as the right of confrontation, limitations on the use of extra judicial statements of the accused imposed by the privilege against self-incrimination and the right to counsel, and rather limited discovery.

3. Self-Authentication does not Qualify Inadmissible Hearsay for Admission
.  “[T]he fact that a document is self-authenticating under the provisions of IRE 902 does not “bootstrap” the document into admission if the document is inadmissible hearsay. City of Idaho Falls v. Beco Constr. Co., 123 Idaho 516, 850 P.2d 165 (1993).”  Lewis, Idaho Trial Handbook, § 19.1 at 218. 

C. Constitutional Hearsay Considerations
.  In criminal prosecutions, the admission of hearsay against a criminal defendant may implicate the Confrontation Clause, U.S. Constitution Amendment VI.  There is no comparable provision in the Idaho Constitution.  The Confrontation Clause requires the exclusion of a testimonial statement against an accused, no matter how reliable a court may deem it to be, if the accused does not have an adequate opportunity to cross‑examine the witness who made the statement.  

1. What is Barred?


The Confrontation Clause precludes admission at trial of a witness’s out-of-court “testimonial” statements unless the accused had an opportunity to cross-examine the witness when the statement was made and the witness is unavailable to testify at trial.  Crawford v. Washington, 541 U.S. 36 (2004).  If an out-of-court statement is not ‘testimonial,” it is not barred by the Confrontation Clause.  Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266, 2273 (2006); Wharton v. Bockting, 595 U.S. 406, 127 S. Ct. 1173, 1183 (2007). 
The Confrontation Clause and the hearsay rule are not co-extensive, and each may bar out-of-court statements that are not barred by the other.

Examples:

   •   
Statements in a personal letter may be inadmissible as hearsay but 
not barred by the Confrontation Clause because the statements are 
not testimonial.

   •

A statement made by a witness to an officer investigating a past 
crime may be inadmissible under the Confrontation Clause because 
it is testimonial but not excluded by the hearsay rule because it 
falls within a hearsay exception, such as a statement against 
interest, I.R.E. 804(b)(3).

2. What is “Testimonial”? 


Crawford said that testimonial hearsay encompasses more than just prior in-court testimony. The Court did not offer a comprehensive definition of testimonial hearsay, but held that statements made in response to police interrogations “qualify under any definition.” Id .at 52.  

a. Police Interrogations Are Not Testimonial if Purpose Is to Respond to Ongoing Emergency
. Davis v. Washington.  In Davis v. Washington, 547 U.S. 813, 126 S. Ct. 2266 (2006), the Court held that a domestic violence victim’s 911 call for help and her responses to the emergency operator’s questions were non-testimonial, whereas in a companion case, Hammon v. Indiana, 126 S.Ct. 2266 (2006), a police interview of the victim conducted at her home when police responded to a report of a domestic disturbance did produce testimonial statements subject to the Confrontation Clause.  The Court differentiated the out-of-court statements in Davis from those in Crawford and Hammon by distinguishing between law enforcement officers’ dual roles as emergency responders and as criminal investigators:

Statements are non-testimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.

Davis, 547 U.S. at ____, 126 S. Ct. at 2273-74.


To determine whether the ‘Primary purpose” of an interrogation is to enable police assistance to meet an ongoing emergency, which would render the resulting statements non-testimonial, a court is to “objectively evaluate the statements and actions of the parties.” Michigan v. Bryant, 131 S. Ct. 1143, 1156 (2011). “That is, the relevant inquiry is not the subjective or actual purpose of the individuals involved in a particular encounter, but rather the purpose that reasonable participants would have had, as ascertained from the individuals’ statements and actions and the circumstances in which the encounter occurred.” Id. The inquiry accounts for the purpose of both the declarant and the interrogator. Id. The existence of an ‘ongoing emergency” at the time of the encounter between the witness and the police is the most important circumstance informing the “primary purpose” of an interrogation. Id. at 1157. Another factor is the formality or informality of the encounter. Formality suggests the absence of an emergency and therefore an increased likelihood that the purpose of the interrogation is to establish or prove past events. The nature of what was asked and answered also is indicative of whether the statements were necessary to resolve a present emergency rather than establish what happened in the past.  Id.

b. Lab Reports
.  Lab reports prepared for law enforcement that show the results of forensic analysis of substances are “testimonial” and therefore subject to the Confrontation Clause because they are functionally identical to live, in-court testimony, doing precisely what a witness does on direct examination. In Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009), the Court said that the analysts’ affidavits were testimonial statements, and the analysts were “witnesses” for purpose of the Sixth Amendment. The affidavits presenting the lab test results were “made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.” Id. The Confrontation Clause was violated notwithstanding that the defendant had the ability to subpoena the analysts. Id. at 2540.

Bullcoming v. New Mexico, 564 U.S., 131 S.Ct. 2705 (2011). Admission of a forensic laboratory report certifying driver’s blood-alcohol concentration violated the Confrontation Clause where prosecutor did not call as a witness the analyst who signed the certification but called another analyst who was familiar with the laboratory’s testing procedures, who neither participated in nor observed the test on defendant’s blood sample. 

The Court held that surrogate testimony of that type does not meet the constitutional requirement because the accused’s right is to confront the analyst who made the certification, unless that analyst is unavailable at trial, and the accused had an opportunity, pretrial to cross-examine that particular scientist. 

The Court noted that the certification reported more than a machine-generated number.  It represented that the analyst received Bullcoming’s blood sample intact with the seal unbroken; that he checked to make sure that the forensic report number and the same number corresponded; that he performed a particular test on Bullcoming’s sample, adhering to a precise protocol; and that he left the report’s remarks section blank, indicating that no circumstance or condition affected the sample’s integrity or the analysis’ validity.  These representations relating to past events and human actions not revealed in raw, machine-produced data, are meant for cross-examination. 

(For similar ruling holding testimony of laboratory owner who did not perform the test, concerning procedures used and test results, was inadmissible hearsay under I.R.E. 802, see State v. Watkins, 148 Idaho 418, 224 P.3d 485 (2009).)

Williams v. Illinois, 132 S. Ct. 2221 (June 8, 2012) held the admission of expert testimony about the results of DNA testing that was performed by nontestifying analysts did not violate the Confrontation Clause.  At petitioner’s bench trial for rape, a forensic specialist at the Illinois State Police lab testified that a DNA profile produced by an outside laboratory, Cellmark, matched a profile the state lab produced using a sample of petitioner’s blood.  She testified that Cellmark was an accredited laboratory and that business records showed that vaginal swabs taken from the victim were sent to Cellmark and returned.  She offered no other statement for the purpose of identifying the sample used for Cellmark’s profile or establishing how Cellmark handled or tested the sample.  Nor did she vouch for the accuracy of Cellmark’s profile.  The Supreme Court said the substance of Cellmark’s report did not need to be introduced in order to show that Cellmark’s profile was based on semen found in the victim’s vaginal swab or that its procedures were reliable.  The issue here was whether the defendant’s confrontation right was violated, not whether the State offered sufficient foundational evidence to support admission of the forensic specialist’s opinion.  If there was no proof that Cellmark’s profile was accurate, then the forensic specialist’s testimony was irrelevant, but the Confrontation Clause does not bar irrelevant evidence.  Here, the State offered conventional chain of custody evidence, and the match between Cellmark’s DNA profile and the defendant’s profile was a circumstantial confirmation that Cellmark’s profile was deduced from semen on the victim’s vaginal swab.  The court said this holding was consistent with Bullcoming and Melendez-Diaz because Cellmark’s report was not offered to prove the truth of what is asserted but for the limited purpose of seeing whether it matched something else, and the relevance of the match was established by independent circumstantial evidence showing that the report was based on a sample from the crime scene.  Also, Cellmark’s report was not prepared for the purpose of proving a particular defendant’s guilt; it was prepared before the defendant was even a suspect, so there was no prospect of fabrication or incentive to produce anything other than a scientifically sound profile.

State v. Kramer, 153 Idaho 29, 278 P.3d 431 (Ct. App. 2012).  Calibration certificates showing the calibration history of an Intoxylizer 5000 breath testing machine were not testimonial and therefore not made inadmissible by the Confrontation Clause.  The Court noted that unlike the certificate of analysis at issue in Melendez-Diaz, which reported the composition of a substance and were direct proof of an element of a crime, calibration certificates are offered only as a foundational predicate to the admissibility of the breathalyzer test results to demonstrate the accuracy of the machine.  The Court cited the United States Supreme Court’s statement in Melendez-Diaz that:  “Contrary to the dissent’s suggestion . . . we do not hold, and it is not the case, that anyone whose testimony may be relevant in establishing the chain of custody, authenticity of the sample, or accuracy of the testing device, must appear in person as part of the prosecution’s case . . . [D]ocuments prepared in the regular course of equipment maintenance may well qualify as nontestimonial records.”  Id. (quoting Melendez-Diaz, 557 U.S. at 311 n.1, 129 S. Ct. at 2532 n.1).  The Court also reasoned that the calibration records were created for the administration of the law enforcement entity’s affairs and not for the purpose of establishing or proving some fact at trial.  Because the calibration certificates are created before any particular incident and are not created in order to prosecute a particular person, and their primary purpose is to guarantee as a matter of routine the accuracy of the breath testing equipment, their hypothetical use in a future criminal proceeding is an ancillary purpose and the certificates are not testimonial.

c. Videotaped Interviews of Young Sexual Abuse Victims
.  Where the interview  of a child sexual abuse victim was conducted at the request of police; was conducted by a forensically trained nurse; was for the purpose of gathering evidence rather than providing medical treatment; and was for the primary purpose of establishing past events potentially relevant to later criminal prosecution, the child’s statements were testimonial. State v. Hooper, 145 Idaho 139, 176 P.3d 911 (2007).

D. Evidence Rules are Controlling Authority - Rule 802
.  Rule 802 expressly provides that hearsay is not admissible unless an exception is provided under the Idaho Rules of Evidence or other rules promulgated by the Supreme Court of Idaho.  

1. Statutory Exceptions Are Ineffective
.  Hearsay exceptions which are created by statute are rendered ineffective by Rule 802. See, e.g., State v. Zimmerman, 121 Idaho 971, 829 P.2d 861 (1992) (hearsay statements of child to mother are inadmissible hearsay notwithstanding statutory exception); State v. Poole, 124 Idaho 346, 859 P.2d 944 (1993) (Idaho Code § 9-202, concerning testimony of child witnesses, is no longer valid).

See also Montgomery v. Montgomery, 147 Idaho 1, 205 P.3d 650 (2009), holding that the omitted spouse statute, I.C. § 15-3-301(a), does not create a hearsay exception for statements of a deceased spouse.  The applicable hearsay law is found in I.R.E. 803(3), “then existing mental, emotional, or physical condition.” 

2. Exceptions Created by Other Rules
.  Exceptions which are created by rules other than the hearsay rules of Article VIII will be found in I.R.E. 101, which gives effect to certain hearsay exceptions as specified in enumerated proceedings and also renders the evidence rules inapplicable in other enumerated proceedings; I.R.C.P. 32, which provides for the use of deposition testimony in civil proceedings; and I.C.R. 15, which provides for the use of deposition testimony in criminal proceedings.

III. WHAT IS HEARSAY - I.R.E. 801.

A. Definitions
.  Rule 801 provides the definitions which apply to the hearsay rules.

1. Rule 801(c) Definition of Hearsay
.  Hearsay is “... a statement other than [present trial testimony], offered ... to prove the truth of the matter asserted.”  I.R.E. 801(c). 

See Isaacson v. Obendorf, 99 Idaho 304, 309, 581 P.2d 350 (1978), stating “Hearsay evidence is testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion of the truth of the matters asserted therein, and thus resting for its value upon the credibility of the out-of-court asserter.”

2. Rule 801(a) Definition of Statement
.  A “statement” is (1) an oral or written assertion or (2) non-verbal conduct of a person if it is intended by him as an assertion.  I.R.E. 801(a).

B. Assertions Can be Oral, Written or Nonverbal Conduct.

1. Oral Assertion
.  The most common form of hearsay is an out-of-court oral assertion.  If a witness relates what she has heard someone say, and if her testimony is offered to prove that what she heard is true, then the witness’ testimony is hearsay.  In this technological age, hearsay can arise not only from repeating what another person has said directly, but from repeating what she has said indirectly to a recording device, or through a computer.

See, e.g., U.S. v. Escobar, 674 F.2d 469 (5th Cir. 1982) in which the court held, in a case involving prosecution for drug-related offenses, that it was reversible error to permit a police officer to testify that he learned through a computer check that defendant was a suspected narcotics smuggler.

2. Written Assertion
.  A common form of hearsay is a written assertion.  If a witness relates what he has read and if his testimony is offered to prove that what he read is true, the witness’ testimony is hearsay.  If the writing is marked as an exhibit and offered into evidence, the writing is hearsay.  Every writing, other than one made by a witness during his testimony in court, that is offered to prove the truth of the content of what is written, is hearsay.

See, e.g., U.S. v. Watkins, 519 F.2d 294 (D.C. Cir. 1975) where a receipt of payment made out to defendant was hearsay because it was offered to prove that defendant made the payment.  Compare State v. Barlow, 113 Idaho 573, 746 P.2d 1031 (Ct. App. 1987), where court held in a prosecution for violation of state sales tax laws, that checks written by the taxpayer to his suppliers were admissible as party admissions.  At common-law, they would be deemed hearsay, but admissible as party admissions.  Under Rule 801(d)(2), they are treated as non-hearsay because they are party admissions.

3. Assertive Nonverbal Conduct
.  Assertive nonverbal conduct may be hearsay when it is used as a substitute for words to express a fact or opinion.

a. Obvious Examples of Non-verbal Statements
.  Obvious examples of non-verbal “statements” are nodding or shaking the head to answer a question, or pointing someone out in response to a request for identification.  Another is sign language used by a mute.  See, e.g., State v. Simmon, 247 A.2d 313 (N.J. 1968) (sign language assertions by rape victim who was a deaf-mute were admitted under excited utterance exception of Rule 803(2)).

b. Less Obvious Example of Non-verbal Statement
.  Less obvious is the conduct of a person who reenacts events on a videotape to show what happened.

C. Human Declarant Required
.  Rule 801 contemplates that the statement will be made by a “declarant.”  Hearsay rests for its value upon the credibility of the out-of-court declarant.  See, e.g., Isaacson v. Obendorf, 99 Idaho 304, 581 P.2d 350 (1978).  Thus, hearsay requires a human declarant.

1. Machines and Animals do not Produce Hearsay
.  The mechanical output of machines (e.g. the radar gun which “says” the speed was 80) and the actions of animals (e.g. the sniff dog which “says” there are drugs in the suitcase” do not produce hearsay.  For such evidence, the admissibility question usually will be one of proper authentication to show reliability (i.e., relevance).

2. Intoximeter Printout is Not a Statement
.  A printout from the Intoximeter is not a “statement” for hearsay purposes.  The printout, although a writing offered to prove the truth of the matter asserted therein, is not extrajudicial testimony, prohibited by the hearsay rule; the printout is a test result produced by a machine.  The Intoximeter machine is not a “declarant” capable of being hailed into the courtroom, placed under oath, made to testify and then cross-examined.  State v. Van Sickle, 120 Idaho 99, 813 P.2d 910 (Ct. App. 1991).

D. Purpose to Prove Its Truth
.  Not all out-of court assertions are hearsay.  An out-of-court assertion is hearsay only if it is offered to prove its truth.  It is not hearsay if it is offered for any other purpose.  See, e.g., Anderson v. U.S., 417 U.S. 211, 94 Sup. Ct. 2253, 41 L.Ed.2d 20 (1974).  In other words, whether an out-of-court assertion is hearsay depends upon the purpose for its use.

See, e.g., State v. Nichols, 124 Idaho 651, 862 P.2d 343 (Ct. App. 1993), in which a police officer was allowed to testify at trial that he had a conversation with defendant and related what he had told the defendant about statements that had been made to the officer by others about the defendant’s involvement in another crime.  The Court of Appeals held that the evidence of the statements by the third parties was not hearsay because it was offered at trial to show what the defendant had been told by the officer which led to his confession and not to prove the truth of the statements of the third parties.

E. Various Uses of Statements Other than as Proof of the Truth of the Statement
.  There are a variety of uses of statements that can be relevant apart from the truth of the statement.

1. Impeachment
.  The use of a statement for impeachment avoids a hearsay objection on the reasoning that it is offered, not to show that the impeaching statement is true, but instead to suggest that the statement being impeached is false.  When used for this purpose the impeaching statement cannot be used as substantive proof of its assertion (unless the statement qualifies under Rule 801(d)(1(A).

2. Verbal Acts (Words of Independent Legal Significance)
.  At times the law attaches legal consequence to the making of a statement.  Evidence of the statement is not hearsay if offered to establish the consequence.  This use is commonly encountered in contract cases (e.g., words of offer, acceptance, warranty, etc.).  It can also arise in tort settings (e.g., product warnings, product descriptions, defamation) and, occasionally, in the criminal context (e.g., threats, words of solicitation).

3. Effect on Listener or Reader
.  At times evidence that words were spoken to (or written to) an individual will be relevant to prove the effect they may have had on the individual.  Examples include evidence that a driver was warned before getting into a car that the brakes were bad, to prove comparative negligence (Note: independent proof would be required to prove that the brakes were, in fact, bad); evidence offered by a criminal defendant that he had heard that Victim was out to get him, in support of self-defense.

4. “Verbal Markers/Inscriptions.”
  Tangible items of evidence may contain inscriptions of words which appear to have been placed on them out of the context of the events in litigation, e.g., the word “Porsche” on the back of an automobile, an individual’s name painted on a souvenir mug, the logo, name and address of a restaurant printed on a matchbook found at the scene of a crime.  In such circumstances the words are properly treated as characteristics of authentication of the item, not as “statements” within the hearsay rule.

IV. WHAT IS NOT WITHIN THE DEFINITION OF HEARSAY.

A. Unintended Assertions are Non-hearsay Statements
.  The Rules adopt the position that a statement is not hearsay if it is offered to prove something the declarant was not trying to assert.  If non-verbal conduct is not intended as an “assertion,” then it does not constitute a “statement” and if it is not a “statement,” it cannot constitute “hearsay,” as defined in Rule 801.  Accordingly, the last part of the hearsay rule can more accurately be paraphrased to read “... offered ... to prove the truth of the matter [the declarant was intending to assert].”

1. Nonassertive Utterance
.  An utterance, or a writing, or nonverbal conduct, that is not assertive is not hearsay.  See, e.g., U.S. v. Monaco, 700 F.2d 577 (10th Cir. 1983), in which the court, affirming convictions of prostitution-related offenses, upheld admission, over hearsay objection, of testimony from two undercover policemen who posed as customers of implicated massage parlors.  The policemen related that females working in the parlors had offered to perform sexual behaviors for them at certain prices.  The utterances of the female employees were relevant circumstantial evidence that the massage parlors were being used for prostitution.

See also, U.S. v. Zenni, 492 F. Supp. 464 (E.D. Ky. 1980) which involved prosecution for illegal bookmaking activities.  The court admitted testimony from government agents that, while searching the premises, they answered the telephone several times, and that unknown callers gave them directions for placing bets on various sporting events.  The court held that this testimony related to nonassertive utterances that were relevant and admissible as circumstantial evidence that the premises were used for taking bets.

2. Nonassertive Writing
.  Nonassertive writings are often introduced as circumstantial evidence because of what they imply.  For example, numbers slips found on a person are non assertive and thus not excludable as hearsay.  They may be admissible because they imply that the person who possessed them was engaged in unlawful gambling activities.

See, e.g., U.S. v. Day, 591 F.2d 861 (D.C. Cir. 1978), in which a slip of paper with defendants’ names and a telephone number given by the victim of a murder to the witness about an hour prior to his death was admitted as nonassertive circumstantial evidence to prove an association between individuals which was relevant to an issue in the case.

3. Nonassertive Nonverbal Conduct
.  Nonverbal conduct that is not intentionally being used as a substitute for words to express a fact or opinion is not hearsay.  The admissibility of nonassertive, nonverbal conduct as circumstantial evidence of a fact in issue is governed by principles of relevance, not hearsay.  A witness may testify, “I looked out of the window and I saw many people carrying raised umbrellas.”  This testimony may be offered as circumstantial evidence that it was raining. It is not excludable as hearsay because the people outside were not intentionally expressing facts or opinions.

Conduct of a person who is not trying to make a statement by the conduct is not hearsay, even though the conduct may reflect the actor’s belief.  For example, as proof that X suffered from diabetes, Party offers evidence that Dr. Smith wrote X a prescription for a drug used to treat diabetes.  The prescription is not hearsay because by writing it Dr. Smith was not trying to assert that X has diabetes.

See, e.g., State v. Miller, 141 Idaho 148, 106 P.3d 474 (2004) (rev den, 2005) upholding admission of the paper bindle containing the methamphetamine, which defendant was accused of possessing, that was made from a receipt entitled “misdemeanor probation,” issued to the name of the defendant and dated a few days prior to the traffic stop.  The court held the receipt was not offered for the truth of the matter asserted and did not meet the definition of hearsay under I.R.E. 801, but it was relevant to prove the nexus between her and the drug.

See, e.g., U.S. v. Singer, 687 F.2d 1135 (8th Cir. 1982), in which the court upheld admission of an envelope addressed to the defendant and another individual as nonhearsay because its purpose was to imply from the sender’s behavior that both individuals lived at that address.

See also, State v. Agundis, 127 Idaho 587, 903 P.2d 752 (Ct. App. 1995) holding that documents evidencing use of the same address by the defendant and an alleged accomplice were not hearsay when offered to prove that the two persons were connected.  The evidence was not offered to prove that it was their address but instead as circumstantial evidence of a link between the two men because they both had knowledge of and made use of the same address.

See also, U.S. v. Arrington, 618 F.2d 1119 (5th Cir. 1980), in which utility bills addressed to the defendant and found in a house were admitted for the inference that defendant resided at the house.

See also, State v. Morrison, 130 Idaho 85, 936 P.2d 1327 (1997), in which the failure of persons to report an event was offered as evidence that the event did not occur.  The court held that the officer’s testimony that no member of a hospital staff that was treating the shooting victim had contacted the officer concerning the victim’s involvement, which was offered to support a claim the victim had no weapon, was not hearsay.

4. Statement with Direct Legal Significance
.  A statement that is the basis for a prosecution or perjury has direct legal significance and is non-hearsay.  See, e.g., U. S. v. Anfield, 539 F.2d 674 (9th Cir. 1976).  A statement that constitutes a threat may have direct legal significance and be nonhearsay.  See, e.g., U.S. v. Jones, 663 F.2d 567 (5th Cir. 1981), where the transcript of the sentencing hearing was admitted in a prosecution against the defendant for threatening the lives of the judge and prosecutor at the sentencing hearing.

a. Verbal Acts
.  Verbal acts in which the utterance is an operative fact which gives rise to legal consequences are non-hearsay.  See, e.g., Craghe v. Iowa Home Mutual Casualty Co., 323 F.2d 981 (10th Cir. 1963) where testimony of the insurance agent that the insured told him to cancel the policy was not hearsay.

See, e.g., Quayle v. Mackert, 92 Idaho 563, 447 P.2d 679 (1968) upholding admissibility of testimony by the witness that he overheard the oral offer of contract to show that the offer had been made.

See, e.g., State v. McDonald, 141 Idaho 287, 108 P.3d 434 (Ct. App. 2005) upholding admission of testimony by an officer describing the verbal instructions another officer, that was not at trial, had given the accused when the other officer administered the horizontal gaze nystagmus to the accused, citing I.R.E. 801.)

b. Defamatory Words
.  Defamatory words have direct legal significance and thus are not hearsay.  See, e.g., M. S. Patterson Dental Supply Co. v. Wadley, 401 F.2d 167 (10th Cir. 1968).

5. Circumstantial Evidence of Facts
.  An out-of-court assertion constitutes circumstantial evidence if the trier of fact may infer from it, alone or in combination with other evidence, the existence or nonexistence of a fact in issue, regardless of its truth.  Such an out-of-court assertion is not hearsay.

An assertion that constitutes circumstantial evidence proves a fact indirectly, by implication.  Credibility of the declarant is not important because the relevance of his assertion does not depend on its truth.  In fact, the implication may contradict the assertion.  For example, declarant may tell the police, “I did not poison my wife.”  If only her murder could have known that declarant’s wife had been poisoned, the assertion is circumstantial evidence that declarant did indeed poison his wife. See, e.g., U.S. v. Green, 680 F.2d 520 (7th Cir. 1982).

a. Circumstantial Evidence of the Speaker’s State of Mind
.  At times a speaker’s words are relevant because of what they reflect about the speaker’s state of mind, e.g., the fact that Clark called Lewis a “dirty, no good son of a bitch” when offered to support the claim that Lewis was an unlikely recipient of a bequest from Clark.

An illustration of the difference between an out-of court assertion that constitutes circumstantial evidence and an out-of-court assertion that is hearsay is found in U.S. v. Brown, 490 F.2d 758 (D.C. Cir. 1973).  The court upheld admissibility of the out-of-court statement that “X is no good” to circumstantially prove declarant’s state of mind toward X, where that mental state was a material issue in the case.  Technically it is not hearsay since it is not being admitted for the truth of the matter alleged.  The issue is not whether X is in fact “no good” but whether the declarant disliked him.  However, the statement “I hate X” is direct evidence of the declarant’s state of mind and, since it was offered for the truth of the matter alleged, it must come within some exception to the hearsay rule to be admissible.

b. Circumstantial Evidence of the Speaker’s Knowledge or Memory
.  Occasionally a declarant’s words will be relevant apart from their truth because (1) the issue is whether the declarant has been somewhere or seen something and (2) the declarant’s words describe unique features that the declarant could only know if the declarant had in fact been there or seen the item.

In other words, the declarant’s words are circumstantial evidence of the declarant’s memory, and under the circumstances that memory could only have been obtained in a way relevant to the issues.  The classic illustration is a child’s out-of-court description of unique features of a defendant’s lodgings, offered to prove the child had been there.

c. Circumstantial Evidence of the Speaker’s Mental Health
.  Out-of-court assertions from which the trier of fact can infer declarant’s mental health are often relevant when his capacity to contract, to make a will, to conduct his own affairs, or to give an informed and understanding consent, is an issue.  For example in a will contest, declarations of the testator which tend to show his state of mind may be admissible to determine when the will was the product of fraud or undue influence.

The leading case on the admissibility of an out-of-court statement to furnish circumstantial evidence of declarant’s mental health is Throckmorton v. Hold, 180 U.S. 552, 21 Sup. Ct. 474, 45 L.Ed. 663 (1901), a case involving the validity of the declarant’s will.

This nonassertive utterance commonly arises when the statement says A, and from that we conclude that the declarant believes (but was not trying to assert) B.  For example, X’s statement, “I am Napoleon Bonaparte,” when offered as proof of X’s mental instability.

6. Fraud
.  Out-of-court false statements are often introduced as circumstantial evidence of fraud.  See, e.g., U.S. v. Saavedra, 684 F.2d 1293 (9th Cir. 1982) involving a prosecution for wire fraud in which defendant was accused of participating in a conspiracy to obtain money orders by using improperly acquired credit card numbers.  Three victims of the scheme were allowed to testify that they received telephone calls from men who identified themselves as law enforcement officers and elicited the card numbers.  The testimony was not offered to prove that the statements made by the callers were true; i.e., that they were in fact law enforcement officials.  Instead, the testimony was introduced to show how the card numbers were fraudulently obtained by persons posing as law enforcement officers, thus providing the numbers to purchase money orders was intentional.

B. Statements Implying a Particular State of Mind of Declarant are not Hearsay
.  An out-of-court statement, regardless of its truth, may imply guilt, knowledge, intention, motive, physical or emotional feeling, or other particular state of mind of the declarant.  If offered as circumstantial evidence to prove such state of mind, the statement is not hearsay.

1. Guilty Conscience
.  An out-of-court statement, shown by other evidence to be false, may be offered as circumstantial evidence that declarant has a guilty conscience.

a. False Exculpatory Statements
.  The leading case is Wilson v. U.S.,  162 U.S. 613, 16 S. Ct. 895, 40 L.Ed. 1090 (1896), in which the Supreme Court approved introduction by the prosecutor of false exculpatory statements made by defendant after he was taken into custody.  The Court stated that if the jury were satisfied from the evidence that false statements in the case were made by defendant or on his behalf, at his instigation, they had the right, not only to take such statements into consideration in connection with all the other circumstances of the case in determining whether or not defendant’s conduct had been satisfactorily explained by him upon the theory of his innocence, but also to regard false statements made in explanation or defense, or procured to be made, as in themselves tending to show guilt.

b. Inconsistent Statements
.  An example of proof of guilty conscience by evidence of inconsistent statements is found in Commonwealth v. Boyle, 447 A.2d 250 (Pa. 1982), in which the second conviction of Tony Boyle, for the murders of “Jock” Yablonski and his family was affirmed.  Boyle did not testify at his second trial.  The prosecution introduced some of his testimony from his first trial and offered other evidence that contradicted it.  The court, approving admission of the evidence, explained that although the responses of Mr. Boyle standing alone may appear neutral, when coupled with the evidence of their falsity those statements assist in proving his consciousness of guilt and efforts to avert suspicion.  The evidence of the earlier false statement had independent probative value and was properly admitted to be considered as proof of a consciousness of guilt.

2. Conspiracy
.  Out-of-court statements of conspirators are often offered as a circumstantial evidence of a conspiracy.  See, e.g., U.S. v. Bobo, 586 F.2d 355 (5th Cir. 1978), which involved the prosecution of multiple defendants for conspiring to possess and distribute heroin.  At trial, witness “A” testified that he had a conversation with declarant Rowan about an informer problem in the organization.  According to witness “A”, declarant Rowan said that defendant Bobo had been arrested on a drug charge and that the search warrant had stated that they had been told that defendant Bobo was carrying drugs by an informant who had given reliable information in the past.  Defendant Bobo objected that the statement was inadmissible hearsay and prejudicial to his case.  The court determined the statement was not hearsay under Rule 801(c).  The court stated the only purpose for which the declarant Rowan’s statement was valuable as evidence was for the fact that it was said, not for the truth of its content.  Whether Defendant Bobo had actually been arrested and what the search warrant might actually have said were irrelevant to the prosecution of the case for conspiracy to possess and distribute heroin.  The importance of the statement was that it revealed declarant Rowan’s state of mind; it indicated that he was concerned about informers.  This tended to prove the existence of the conspiracy in that it evidenced a desire for secrecy and a concern that his activities might be reported to the police.  Since the truth of the statement was irrelevant, it was not offered to prove the truth of the matter asserted and was not hearsay.  A conspiracy may be proved by evidence of inculpatory statements made by the alleged conspirators, regardless of their truth.

3. Victim’s State of Mind
.  Assertions made by the victim, regardless of their truth, have been admitted for the implication that he feared the defendant in an extortion case.  See, e.g., U.S. v. DeCarlo, 259 F.2d 358 (3d Cir. 1972), in which the prosecution introduced a letter addressed by the victim to the FBI asking for protection, stating that he had been beaten and his family threatened by defendants.  The letter was not hearsay; it was circumstantial evidence of the victim’s state of mind that he was afraid of defendants.

4. Knowledge at the Time
.  A person’s out-of-court statements may imply his knowledge at the time.  See, e.g., U.S. v. Perry, 649 F.2d 292 (5th Cir. 1981), which involved a prosecution for violation of drug laws. Defendant admitted participation but asserted he did so in good faith believing he was working for agents of the DEA.  The court held his mother should have been allowed to testify about statements he had made that he was working with a government agent, not to show that he was, but rather that he thought he was.

Compare State v. Boehner, 114 Idaho 311, 756 P.2d 1075 (Ct. App. 1988).  In a prosecution for assault upon a police officer, the testimony of the witness that the police radio dispatcher stated that the defendant had said he “wanted to kill a cop” was inadmissible because it was relevant only for the impermissible hearsay purpose of showing that the defendant actually had expressed a desire to “kill a cop” and it was irrelevant if offered for the non-hearsay purpose of showing what information the officers possessed and how this information affected the subsequent actions of the officers because evidence of the officers’ motives did not prove any element of the offense charged.

5. Intent
.  A person’s out-of-court assertions may imply his intent, regardless of their truth.  See, e.g., Baughman v. Cooper-Jarrett, Inc., 530 F.2d 529 (3d Cir. 1976), a suit under the Sherman Act by a truck driver alleging that defendant trucking companies conspired to black list him.  Plaintiff introduced evidence that the vice-president of defendant trucking company said, “He [plaintiff] will not drive any of Cooper-Jarrett’s trucks ever again nor will he drive for any other freight company.”  The court upheld admission of the testimony to show intent to enlist the cooperation of others.

See also, State v. Scroggie,  110 Idaho 103, 714 P.2d 72 (Ct. App. 1986,  rev. den., 116 Idaho 466, 776 P.2d 828, later proceeding, 114 Idaho 188, 755 P.2d 485 (Ct. App.), rev. den., 1988 Ida. LEXIS 89 (Idaho) (neighbor allowed to testify to hearing child say “No Dad, don’t do this” because nonhearsay when offered to prove father’s premeditation or intent).

a. Direct Assertion of Intent
.  It should be noted that a direct assertion of the declarant’s present intent is hearsay, but is excepted from the hearsay rule under Rule 803(3), I.R.E.

b. Past Intent
.  An out-of-court assertion may imply not only declarant’s present intent, but his past intent.  See, e.g., Krimlofski v. U.S., 190 F. Supp. 734 (N.D.Ia. 1961), in which the issue was whether named beneficiaries of a life insurance policy were co-beneficiaries, or primary and contingent beneficiaries.  The court held the various statements made by the insured during a period of six or seven years after the policy was issued, to the effect that his wife was sole beneficiary, were admissible as circumstantial evidence of what his intent had been when he had completed an application form for renewal of the policy.

6. Ambiguous Conduct
.  A declarant’s out-of-court assertions may be introduced as circumstantial evidence to help explain or clarify ambiguous conduct.  If an act is ambiguous, an accompanying assertion by the actor, regardless of its truth, may help resolve the ambiguity.  In such event it is not hearsay.  Rather it is circumstantial evidence of the true meaning of the act.

See, e.g., Sanders v. Worthington, 382 S.W.2d 910 (Tex. 1964), which admitted declarations by an occupant of land as verbal parts of his act of occupation, serving to prove intent to possess the land adversely under claim of ownership.

See also, Taylor v. Fluharty, 41 Idaho 511, 239 P. 1049 (1925) holding that statements made by the declarant when he delivered a promissory note to the witness, explaining changes in the note, tended to show the intentions of the parties.  It was considered to be a part of the transaction, a circumstance in connection with the delivery of the note, and not hearsay.

a. Statement with Delivery of Property
.  The delivery of property may be ambiguous as to whether it is a gift, loan, bailment, repayment of a debt, or something else.  If the trier of fact may infer the true nature of the transaction from an assertion made by the deliverer, the assertion is not hearsay.  It is circumstantial evidence of the meaning of the delivery.

b. Ambiguous Acts
.  The ambiguous acts of a testator can often be explained by inference from his assertions. See, e.g., Savoy v. Savoy, 220 F.2d 364 (D.C. Cir. 1954), in which a will that was torn and taped together was offered for probate.  The court held it was reversible error to exclude testimony of statements made by testator from which the trier of fact can infer that the tearing was not an intentional revocation of the will.

c. Statements re Testamentary Intent
.  See e.g., In re Mattes’ Will, 68 N.W.2d 18 (Wis. 1955), in which the court approved admission of statements made by testator that he had taken good care of his son in his will as circumstantial evidence from which the trier of fact could infer that his failure to provide for his son in his will was unintentional.

Compare Montgomery v. Montgomery, 147 Idaho 1, 205 P.3d 650 (2009), holding that the omitted spouse statute, I.C. § 15-3-301(a), does not create a hearsay exception for statements of a deceased spouse.  The applicable hearsay law is found in I.R.E. 803(3), “then existing mental, emotional, or physical condition.” 

7. Motive and Feelings
.  Declarant’s assertion may be offered as circumstantial evidence of his motive.  See, e.g., Provenzo v. Sam, 244 N.E.2d 26 (N.Y. 1968), an action for personal injuries, in which the plaintiff alleged that the rescue doctrine saved him from a finding of contributory negligence.  Plaintiff testified that while observing an automobile weave across the highway he remarked to his wife, “this person must be sick, must have had a heart attack.”  Plaintiff was running across the road toward that automobile when he was struck by a second car.  The statement was admissible to prove plaintiff’s state of mind as to why he crossed the highway.

Declarant’s assertions, regardless of their truth, may imply the declarant’s feelings about someone.  See, e.g., Loetch v. New York City Omnibus Corp., 52 N.E.2d 448 (N.Y. 1943), a wrongful death action in which the court held it was reversible error to exclude a will executed by plaintiff’s decedent four months before her death wherein she stated that her husband had reciprocated her tender affection with acts of cruelty and indifference.  The statement, regardless of its truth, was circumstantial evidence that decedent thought ill of her husband and was relevant to prove that he had no reasonable expectation of receiving substantial assistance or support from her had she not been killed.

C. Statements that Produce a Particular State of Mind in Another are not Hearsay
.  A person’s particular state of mind may be proved by introducing evidence that he was exposed to an assertion made by another.  Such an assertion, if not offered to prove its truth, but to prove its effect on one who heard it, or read it, or observed it, is not hearsay.

1. Knowledge or Notice
.  An out-of-court assertion is often introduced to prove that one to whom the assertion was communicated had knowledge or notice of something.  See, e.g., U.S. v. Tamura, 694 F.2d 591 (9th Cir. 1982), a prosecution of a corporation and its manager for bribery.  Telexes sent to the corporation’s branch office from its home office were admitted to prove that the manager had knowledge of the bribery scheme.

See also, Frank v. City of Caldwell, 99 Idaho 498, 584 P.2d 643 (1978), which involved a statement by an out-of-court declarant which was admissible as non-hearsay for the purpose of showing knowledge of information and its effect on police officers.  It was offered for the purpose of showing the reasonableness of the police officers’ conduct which was challenged in a civil action for personal injury allegedly caused by the officers.

2. Understanding of an Agreement
.  See, e.g., Furness v. Park, 98 Idaho 617, 570 P.2d 854 (1977) holding that the hearsay rule does not prohibit a witness from testifying to his understanding of an agreement.

3. Willingness to Accept Policy Limits
.  See, e.g., Gibbs v. State Farm Mutual Ins. Co., 544 F.2d 423 (9th Cir. 1976) which upheld admission of letters sent by the insured to the carrier’s lawyer expressing the opinion that the claimants would accept a settlement within policy limits in an action for bad faith adjustment and denial of the claim.  The court determined that the letters were not hearsay because they were offered to show that information the carrier possessed when it failed to settle the claims, not to prove the truth of the assertions contained therein.

4. Motive
.  A person’s motive for doing something may be evidenced by statements made to him.  See, e.g., U.S. v. Kline, 570 F.2d 731 (8th Cir. 1978), in which the court approved admission of testimony that the victim of voluntary manslaughter told defendant he was going to turn defendant in to the United States Marshall.  The statement was admissible to show that the defendant had a motive for killing the decedent.  The state of mind of the defendant was relevant in determining whether the killing was murder, manslaughter, or self defense.

5. Fraud
.  Out-of-court assertions communicated to a person are often introduced to prove good or bad faith in cases involving fraud.

a. Intent to Defraud
.  See, e.g., Frank v. U.S., 220 F.2d 557 (10th Cir. 1955) in which defendant was convicted of mail fraud in connection with the solicitation of investments by means of false and fraudulent representations concerning an alleged oil finding device.  The court held it was reversible error to preclude defendant from testifying about testimonials he had received praising the accuracy of the device.  The testimony was offered for the inference that it tended to show that defendant was in good faith in making representations respecting reliability of the devise.

b. Intent Not to Defraud
.  See, e.g., Robert A. Pierce Co. v. Sherman Gardens Co., 419 P.2d 781 (Nev. 1966), in which the court stated: “Where intent to defraud is in issue, conversations with third persons, or statements made by them, tending to negate an intent to defraud on the part of the party whose motive is material, are admissible.”

6. Instructions or Directions
.  Instructions or directions are often offered to prove why the recipient acted as he or she did.  See, e.g., State v. Miller, 228 A.2d 136 (Conn. 1966), in which the court upheld admission of instructions that a police officer gave to a witness before her appearance at a line-up to explain why the witness did not immediately point out the defendant.

See also, Patino v. Grigg & Anderson Farms, 97 Idaho 251, 542 P.2d 1170 (1975), in which plaintiff was allowed to testify to instructions received from a fellow employee to show the plaintiff’s own state of mind as he approached his job.

7. Mens Rea
.  In criminal prosecutions for homicide or assault and battery in which self defense is raised, the state of mind of defendant at the time of the incident is relevant.  If a defendant acted because of a reasonable fear for his own life or well being, his acts, which if performed with mens rea would be criminal, may be justified.  The state of mind of defendant may also affect the seriousness of a homicide conviction.  It is common practice for a defendant to testify that threatening out-of-court statements were made by the victim, that they were communicated to defendant directly by the victim or indirectly through others, that these threatening statements caused defendant to believe that the victim intended to harm him, and that the fear engendered by this belief was responsible for defendant’s assault on the victim.

See, e.g., State v. Miller, 195 S.E.2d 353 (N.C. 1973), in which defendant was convicted of murdering a police officer during a gambling raid.  The court determined that defendant should have been permitted to testify that others had told him of recent robberies of gambling games in the area to prove the reasonableness of his apprehension that a robbery was in progress and that he was about to suffer death or serious bodily injury.  The evidence was not offered to prove that other robberies had in fact occurred but only that he believed a robbery was occurring.  The evidence was not hearsay and it was relevant to his state of mind in relation to his plea of self-defense.

D. Implicit Intended Assertions are Hearsay
.  As noted above, the hearsay rules do not apply if a statement is offered to prove something other than what the declarant was intending to assert.  At times people speak both directly and indirectly, explicitly and implicitly.

1. Implicit Assertion by Statement
.  Consider the case in which Declarant is shown to have been present during a bank robbery and the prosecution offers Declarant’s statement at the time of the robbery, “They ought to give Lewis twenty years,” as proof that Lewis was the robber.  That statement is not offered to prove how much time Lewis should get; it is, however, offered to prove something Declarant was implicitly communicating by his statement, that Lewis was the robber, and is hearsay for that purpose.

2. Implicit Assertion by Question
.  Questions that contain an implicit statement are treated as hearsay.  For example, the question “Has it stopped raining yet,?” is hearsay when offered to prove it had been raining earlier.  

V. STATEMENTS THAT ARE DEEMED NONHEARSAY - I.R.E. 801(d).

A. Statements Thath are Not Hearsay Under Rule 801(d)
.  Rule 801(d) treats two types of statements as non-hearsay:  prior statements of a witness, to the extent specified in subsection (d)(1), and admissions by a party-opponent, to the extent provided in subsection (d)(2).  Although these statements might otherwise literally fall within the subsection (c) definition of hearsay, they are expressly excluded from the rule against hearsay.

B. Prior Statement by Witness - Rule 801(d)(1)
. A statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is:

1. Inconsistent Former Testimony
.  Subpart (A) gives substantive effect to former testimony consisting of prior inconsistent statements given under oath and subject to the penalty of perjury at a trial, hearing or other proceeding or in a deposition.

The exclusion is based on two considerations:  first, juries are already allowed to consider these statements for purposes of impeachment and it is unrealistic to assume that juries do not consider them substantively, despite limiting instructions as under Rule 105; second, statements made closer in time to the event in question and before the exertion of external pressures may be more trustworthy than testimony at trial and should not be excluded.

2. Prior Consistent Statements Offered to Rebut Charge of Fabrication, Improper Influence or Motive
.  Subpart (B) treats as non-hearsay prior consistent statements offered to rebut an express or implied charge against the witness of recent fabrication or improper influence or motive.  It is not limited to former testimony.

The rule gives the statement substantive effect if admitted for rehabilitation for two reasons:  (1) it is not deemed to be cumulative if the opponent opens the door by attacking credibility and (2) it is unrealistic to believe the jury does not consider the evidence substantively, notwithstanding a limiting instruction.  Impeachment is a precondition to admission of such evidence.

See, e.g., State v. Howard, 135 Idaho 727, 24 P.3d 44 (2001) upholding admission of evidence of prior consistent statement contained in police officer’s report, which was admitted to show credibility and that testimony was not recently fabricated.

See, e.g., State v. Howell, 137 Idaho 817, 54 P.3d 460 (Ct. App. 2002) (rev den 2002) upholding admission of evidence of prior consistent statements of victim of lewd conduct to friends, when offered to rebut claims of fabrication of testimony.

See also, State v. Rossignol, 147 Idaho 818, 215 P.3d 538 (2009) holding in a trial on charges of lewd conduct with a minor under 16 years of age and sexual abuse of a child, prior consistent statements made by the victim to a number of different individuals were admissible because the prior statements were more reliable than the victim’s trial testimony (due to the lapse in time between the abuse and the trial), were probative of whether the abuse actually occurred, and contained the necessary circumstantial guarantees of trustworthiness. 

3. Identification of a Person
.  Subpart (C) allows a prior statement of a declarant to be excluded from the definition of hearsay so long as it pertains to the identification of a person he or she perceived and provided the general requirements that the declarant testify and be subject to cross-examination are satisfied.

See, e.g., State v. Woodbury, 127 Idaho 757, 905 P.2d 1066 (Ct. App. 1995), in which the court upheld admission of a victim’s general description of an assailant’s appearance and clothing, given to police about forty-five minutes after the assault, as statements of identification within the scope of Rule 801(d)(1)(C).  But, see, J. Lansing, concurring, in which she questions whether a general description of an individual qualifies as an “identification” of a particular individual under the Rule.

a. Purpose
.  The purpose of the provision is to make clear that nonsuggestive lineup, photographic and other identifications are not hearsay.  See, e.g., Gilbert v. California, 388 U.S. 218, 87 Sup. Ct. 1926, 18 L.Ed.2d 1149 (1967).

b. Constitutional Standards Apply
.  Although the rule makes prior identification statements admissible, they still must meet constitutional standards.  See U. S. v. Owens, 108 Sup. Ct. 838, (1988) (prior identification statement qualifies as nonhearsay under federal rule; Confrontation Clause requires only an adequate opportunity for cross-examination).

See also, State v. Kysar, 116 Idaho 992, 783 P.2d 859 (1989)(an out-of-court identification of the accused is subject to constraints concerning the manner in which the identification was made, to protect against unduly suggestive circumstances).

c. Underlying Rationale
.  The underlying rationale for treating these statements as nonhearsay is that in this instance the prior statement is deemed to be more probative and more reliable evidence than a later in-court statement, so long as the declarant testifies and can be cross-examined.  Even then the statement may still be subject to challenge on constitutional grounds.

C. Admission by Party-Opponent - Rule 801(d)(2)
.  Under Rule 801(d)(2) a statement is not hearsay if the statement is offered against a party and is:

(A) his own statement, in either his individual or a representative capacity, or

(B) a statement of which he has manifested his adoption or belief in its truth, or

(C) a statement by a person authorized by him to make a statement concerning the subject, or

(D) a statement by his agent or servant concerning the matter within the scope of his agency or employment, made during the existence of the relationship, or

(E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.

The rule is in accord with the traditional view that admissions by a party-opponent, or his or her agent or representative, are admissible against the party-opponent as substantive evidence of the fact as stated.  They are admissible whether or not the declarant is available or appears as a witness.  The rule is confined to questions of hearsay evidence and makes no attempt to resolve the constitutional questions relating to confessions.

2. Statement of a Party
.  Subpart (A) provides that the statement of a party offered against him or her is not hearsay regardless of whether it was made in an individual or representative capacity.  The statement need not have been made against interest, need not be based on personal knowledge and may be in the form of an opinion.  Moreover, the rule imposes no requirement that in order to be offered against a party in his or her representative capacity the statement must have been made in his or her representative capacity.  The fact that the statement is relevant to representative affairs is sufficient. State v. Barlow, 113 Idaho 573, 746 P.2d 1032 (1987).

a. Plea of Guilty
.  Evidence of a party’s plea of guilty to a traffic infraction is admissible against that party in a subsequent civil action arising from the same occurrence as an admission by a party opponent.  The evidence of such a plea is not conclusive on the issue of negligence; the party against whom the evidence is offered is free to explain the circumstances under which the guilty plea was entered.  Beale v. Speck, 127 Idaho 521, 903 P.2d 110 (Ct. App. 1995).

See, also, Kuhn v. Proctor, 141 Idaho 459, 111 P.3d 144 (Substitute Opinion, 2005) holding that payment of a traffic citation by mail is an admissible statement of guilt in a civil action because Idaho Infraction Rule 6(a) provides that any person charged with an infraction by a citation may enter an admission by paying a fixed penalty by mail, which constitutes an admission of the charge, and I.R.E. 801(d)(2)(A) provides that a statement made by a party is not considered hearsay and is admissible regardless of availability at trial.  A statement includes conduct where the conduct is intended as an assertion.  I.R.E. 801(a).

b. Allegations in Complaint
.  The allegations in a Complaint do not rise to the level of an admission by a party opponent.  Curtis v. Canyon Highway Dist. No. 4, 122 Idaho 73, 831 P.2d 541 (1992); Burgess v. Salmon River Canal Co., Ltd., 127 Idaho 565, 903 P.2d 730 (1995).

c. Statements of Accomplice
.  Where defendant and his accomplice were apprehended separately and charged with burglary and attempted robbery and where both gave the same residential address at the time of booking, the trial court erred in ruling that the accomplice’s statement of his residence address was an admission of a party opponent when proffered against defendant, because a nonjudicial statement is admissible under subsection (d)(2) only as against the party who made the statement or on whose behalf it was made. It was hearsay as to defendant.  State v. Gerardo, 147 Idaho 22, 205 P.3d 671 (2009).

3. Adopted Statement
.  Subpart (B) provides that a statement of which a party has manifested his or her adoption or belief in its truth is not hearsay.  The adoption may be prospective as when one adopts an utterance to be made by a named person.  As with his or her own statements or actions, the adoption can be expressed either in words or conduct, provided adoption is “manifested” as required by the rule.  The party contending for adoption has the burden of proving adoption was intended.  Adoption of a statement may be manifested by silence of a party where a duty to deny or otherwise respond is imposed, e.g., in cases of a continuing commercial relationship.  However, in criminal cases an inference of adoption or admission from the silence of the accused may not be made if he or she had a right to remain silent.

4. Authorized Statement
.  Subpart (C) provides that a statement by a person authorized by a party to make a statement concerning the subject is not hearsay and is treated as an admission.  Ordinarily cases falling in this category are resolved by applying agency doctrine rather than by reference to principles of evidence, i.e., trustworthiness.  There must be a showing of “speaking authority.”  The question in these situations is whether the speaker has the authority to act as agent and whether the statements were made in a course of exercising that authority.  The facts must be shown by evidence independent of the statement itself.

5. Statement by Agent or Servant
.  Subpart (D) provides that a statement by an agent or servant of a party concerning a matter within the scope of his agency or employment, made during the existence of the relationship, is not hearsay.  Unlike subpart (C), there is no requirement under subpart (D) of “speaking authority” i.e., authority to speak for the principal, in order to bind the principal by admissions.  The rule assumes that the authority to do an act conclusively implies authority to speak narratively after the act, if the utterance was made before the termination of the agency and concerns the authorized act.  The rule rejects privity as a ground of admissibility by making no provision for it.

See, e.g., Vreeken v. Lockwood Eng’g, B.V., 148 Idaho 89, 218 P.3d 1150 (2009), holding that evidence established that daughter was acting and speaking as agent of a party and her comments were admissible as a statement by a party’s agent. 

6. Statement by Co-conspirator
.  Subpart (E) provides that a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy is not hearsay.  It applies in both civil and criminal actions, and in a criminal case there need not be a charge of conspiracy to make the rule applicable.  The rule retains the traditional, limited approach toward conspirators’ statements in that it retains the “in furtherance” requirement, i.e., a damaging statement by a co-conspirator is not authorized unless it tends to advance the object of the conspiracy.  This requirement is analogous to conventional agency theory under which the acts of an agent bind the principal only when the agent acts within the scope of his or her authority.

See, e.g., State v. Walker, 109 Idaho 356, 707 P.2d 467 (Ct. App. 1985) (co-conspirator statement is deemed to be admissible nonhearsay, rather than hearsay admission under exception to rule against hearsay).

See also, State v. Rolon, 146 Idaho 684, 201 P.3d 657 (2008) (held no err in admitting a co-conspirator’s testimony about another co-conspirator’s statements under subdivision (d)(2)(E), because the statements were made in furtherance of the conspiracy; the statements were made after the co-conspirator had agreed to join the drug ring and were part of his “orientation” as they explained the operation and roles of the conspiracy). 

a. Course of Conspiracy
.  Rule 801(d)(2)(E) requires that the statement be made by a co-conspirator during the course of the conspiracy.  This language is designed to deal with two conditions.  The first condition is that the party and the declarant were participating in a plan to commit a crime or civil wrong.  The significance of this condition is that there must be evidence establishing the conspiracy and the defendant’s participation in it before such declarations are admissible against him or her.  The second condition is that the statement was made while the plan was in existence and before its complete execution or other termination.  This is the usual rule in the United States and has long been the stated policy in the federal courts.

See, e.g., State v. Harris, 141 Idaho 721, 117 P.3d 135, 2005 WL 873746 (Ct. App. 2005) holding that under I.R.E. 801(d)(2)(E), co‑conspirator statements made after the conspirators attain the object of the conspiracy are not admissible under this exception unless the proponent demonstrates an express original agreement among the conspirators to continue to act in concert in order to cover up, for their own self‑protection, traces of the crime after its commission and that secrecy plus overt acts of concealment do not establish an express agreement to act in concert in order to conceal the crime, citing Grunewald v. United States, 353 U.S. 391 (1957).

The conspiracy that forms the basis for admitting a co‑conspirator’s out‑of‑court statements need not be the same conspiracy for which the defendant is charged.

See, e.g., State v. Ingram, 138 Idaho 768 (Ct. App. 2003) (rev den 2003) upholding admission of out‑of‑court statements of co‑conspirator under I.R.E. 801(d)(2)(E) finding that State proved the statements were made in furtherance of a conspiracy that existed when the statements were made, albeit not the conspiracy for which the defendant is charged.

b. Order of Proof
.  With respect to the order of proof, while the court has discretion to admit the co-conspirators’ declaration subject to being connected up later by introduction of sufficient independent evidence of the existence of the conspiracy and defendant’s participation, whenever reasonably practical the independent evidence of the conspiracy and the defendant’s connection with it should be admitted prior to the co-conspirator’s declaration.  This procedure avoids the danger of injecting into the record inadmissible hearsay in anticipation of proof of a conspiracy which never materializes.

VI. EXCEPTIONS; AVAILABILITY OF DECLARANT IMMATERIAL - I.R.E. 803.

A. Generally
.  Each exception of Rules 803 and 804 specifies requirements considered to be sufficient guarantees of trustworthiness to justify introduction absent opportunity to conduct contemporaneous cross-examination of the declarant before the trier of fact.

1. Rule 803 Rationale
.  Rule 803 includes those hearsay statements made which had been considered so trustworthy as to be admissible without requiring imposition of the time and expense associated with production of an available declarant or in spite of the fact that the declarant of the statement actually testifies at trial.

2. Rule 804 Rationale
.  The exceptions under Rule 804 require that the declarant be unavailable, thereby manifesting a recognition that in such instances the live testimony of the declarant is preferable but that it is better to permit the evidence pursuant to one of those exceptions than to deprive the fact finder of the evidence altogether.

3. Judicial Discretion
.  Whether the requirements of a hearsay exception contained in Rule 803 have been satisfied is to be determined by the court pursuant to Rule 104(a).

4. Other Provisions of Rules Still Apply
.  A statement qualifying as an exception to the hearsay rules must satisfy other provisions in the rules before it may be admitted.  The exceptions are phrased in terms of non-application of the hearsay rule, rather than in positive terms of admissibility, in order to repel any implication that other possible grounds for exclusion are eliminated from consideration.  Thus, for example, a statement that qualifies as an exception to the hearsay rule must be relevant, Rule 401; be based on personal knowledge, Rule 602; be properly authenticated, Rule 901; and meet the requirements of Rule 1002 where the content of a writing is being proved, before it can be admitted into evidence.

5. Self-Serving Nature of Statements is Irrelevant
.  Hearsay statements falling within an exception to Rule 803 are admissible whether or not self-serving when made or offered.  

6. Rule 403 is Applicable
.  Rule 403 is applicable to evidence offered as falling within a hearsay exception.  Thus, even though the evidence meets the requirement of an exception, the court may still exclude the evidence on the grounds that its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

B. Rule 803 Hearsay Exceptions
.  Rule 803 contains 24 hearsay provisions consisting of 23 exceptions (subpart (23) is reserved) and each hearsay exception is treated as a separate rule.

1. Present Sense Impression - Rule 803(1)
.  Rule 803(1) provides that a present sense impression is not excluded by the hearsay rule.  A present sense impression is a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

a. “Verbal Camera”
.  This is the “verbal camera” exception, applying to an observer’s description or explanation of an event in issue.  The key condition is that the statement must be contemporaneous with or immediately after the event the declarant is describing. 

This exception is often referred to by the courts as within the “res gestae” whenever statements closely connected in time to a relevant act or situation re admitted.  Res gestae is broader doctrine than Rule 803(1) and encompasses the excited utterance exception which is treated in Rule 803(2).

b. Underlying Rationale
.  The underlying rationale is that the declarant has no time to fabricate, so any significant lapse of time should disqualify this exception.

c. Foundation Required
.  The rule provides that certain conditions must be satisfied for the statement to be admissible under this exception:

First, the statement must be made while the event or condition is being perceived by the declarant or “immediately thereafter.”  The trial judge, in his or her discretion, pursuant to Rule 104(a) must determine whether the lapse of time is justified under the circumstances or whether it undermines the reliability of the evidence.

Second, the declarant must have perceived the event or condition.  The declarant need not have been a participant.  A statement by a bystander or even an unidentified bystander may be admissible, if the judge determines that the declarant did in fact perceive the event or condition.

Third, the statement must be one “describing or explaining” the event or condition.  Narratives of past events or conditions, or statements on other subjects, or statements evoked by the event but which do not describe or explain it are not admissible under this exception.

2. Excited Utterance - Rule 803(2)
.  Rule 803(2) provides that an excited utterance is not excluded by the hearsay rule.  An excited utterance is a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

a. Spontaneous Declaration
.  This exception is often referred to as the spontaneous declaration and is an exception generally considered to be within the scope of the outdated res gestae doctrine.

b. Underlying Rationale
.  The rationale underlying this exception derives from the “special reliability generally regarded as furnished by the excitement suspending the declarant’s powers of reflection and fabrication.”  State v. Hoover, 138 Idaho 414, 64 P.3d 340 (Ct. App. 2003); State v. Peite, 122 Idaho 809, 839 P.2d 1223 (Ct. App. 1992); State v. Valverde, 128 Idaho 237, 912 P.2d 124 (Ct. App. 1996); State v. Burton, 115 Idaho 1154, 772 P.2d 1248 (Ct. App. 1989).

c. Foundation Required
.  In order to apply this exception there must have been a startling event or condition.  The trial court must not only determine whether the event occurred, but also whether it was startling or exciting.

The statement must be made “while the declarant was under the stress of excitement caused by the event or condition.”  This condition involves two factors:

First, that the declarant was excited.

Second, that the declarant made the statement while excited.

d. Allowable Lapse of Time May Vary With Circumstances
.  As a consequence of the fact that the justification of this rule is the lack of capacity to fabricate rather than the lack of time to fabricate, the period of acceptable time may be longer than in cases arising under the present sense impression exception.  The rule does not require that the statement describe or explain the event or condition as is required to qualify the present sense impression exception.  The statement must, however, relate to the startling event or condition.

The fact that the statement is self-serving to the declarant does not conclusively show that the statement is non-spontaneous, but it is relevant in determining whether it was the product of reflective thought.  State v. Burton, 115 Idaho 1154, 772 P.2d 1248 (Ct. App. 1989)(delay of five minutes was too long where statement was self-serving).

See State v. Hoover, 138 Idaho 414, 64 P.3d 340 (Ct. App. 2003), where the court found totality of circumstances distinguishable from State v. Hansen, 133 Idaho 323, 986 P.2d 346 (Ct. App. 1999) and upheld admission of statements made by victim of domestic violence to a security officer several minutes after being beaten because her statements were the product of her shocked mental condition and a spontaneous reaction to the violence she endured.

See also, State v. Hansen, 133 Idaho 323, 986 P.2d 346 (Ct. App. 1999), in which the court reversed a conviction for battery upon the defendant’s girlfriend, holding that her statements to the police made 10 minutes after the fight with her boyfriend, should not have been admitted because they did not qualify as “excited utterances” under Rule 803(2).  The count concluded the statements were not a spontaneous reaction; she had time and motive to fabricate or exaggerate. 

See also, State v. Timmons, 145 Idaho 279, 178 P.3d 644 (Ct. App. 2007) holding in a felony injury to a child case, the court properly admitted the child’s hearsay statements to a neighbor, even though they were not spontaneous. Given the child’s young age, proximity to the physical altercation, and ongoing emotional upset, the statements were the product of the startling events and not the child’s normal reflective thought process. 

See also, State v. Griffith, 144 Idaho 356, 161 P.3d 675 (Ct. App. 2007), review denied, (July 11, 2007) holding delay of three hours between exciting event and child’s statement was not too long where the child appeared distracted during the interim and the statement was volunteered.

Sex Crime Cases.  The Idaho Court has held in the context of rape cases that two to three hours was not too long after the event to conclude that the victim was still under the stress of the event. State v. Bingham, 116 Idaho 415, 776 P.2d 424 (1989) (two hours); State v. Parker, 112 Idaho 1, 730 P.2d 921 (1986) (two -three hours).

In State v. Valverde, 128 Idaho 237, 912 P.2d 124 (Ct. App. 1996) the court upheld admission of a tape of a child’s 911 telephone call to police in which she reported sexual molestation about 30 minutes after the last act, where the tape demonstrated the child’s distress.

But, compare State v. Zimmerman, 121 Idaho 971, 829 P.2d 861 (1992) (statements of child five to seventeen days after event were too long to qualify).

See also, State v. Field, 144 Idaho 559, 165 P.3d 273 (2007) holding delay of two days between alleged sexual abuse and 7-year old child’s statements describing the abuse was too long to qualify statements as excited utterances. 


3. Then Existing Mental, Emotional or Physical Condition - Rule 803(3)
.  Rule 803(a) provides that a statement of the declarant’s then existing state of mind, emotion, sensation or physical condition (such as intent, plan, motive, design, mental feeling, pain and bodily health) but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will are not excluded by the hearsay rule.  See, e.g., Vulk v. Haley, 112 Idaho 855, 736 P.2d 1309 (1987); Montgomery v. Montgomery, 147 Idaho 1, 205 P.3d 650 (2009).

a. “State of Mind (or Body)” Exception
.  This is the “state of mind (or body)” exception.  Its key qualifier is that the declarant must be describing his or her present, not past condition.  Thus, “my head hurts like crazy” qualifies; “My head has been hurting for a week” does not.  Opportunities for misapplication arise when the declarant mixes a statement of present condition with a statement concerning the historical cause of that condition, e.g., “I’m scared to death.  Lewis has been threatening me for weeks.”  The latter part of the statement is outside the exception.

See, e.g., State v. Rosencrantz, 110 Idaho 124, 714 P.2d 93 (Ct. App. 1986) in which the court held that a victim’s out-of-court statements of fear were admissible to show the victim’s state of mind but not to prove the underlying facts upon which the fear is based.  The evidence was relevant on issue whether the victim provoked defendant.

b. Underlying Rationale
.  This exception is actually two exceptions in one, in that it combines the exception for statements of physical condition and the exception for statements of mental or emotional condition.  The rationale underlying each is the same.  As in the case of statements of present sense impressions, of which the instant statements are but a specified application, the factor of contemporaneity provides some insurance against fabrication.

See, e.g., Herrick v. Leuzinger, 127 Idaho 293, 900 P.2d 201 (Ct. App. 1995) (handwritten statements of declarant in her notebook would be admissible on issue of donative intent of declarant to prove whether cattle were owned separately or as community property).

c. Examples in the Rule are not Exclusive
.  The rule provides examples of issues to which statements of the declarant’s then existing state of mind may be relevant.  The list is not exclusive.

d. The Hillmon Doctrine
.  This rule is intended to incorporate the Hillmon doctrine which, in its simplest form, permits evidence of a declarant’s statement of intent as proof that the declarant carried out the intent.  Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285 (1892) (allowing evidence of intent as tending to prove the doing of the act intended).

A more controversial use of the doctrine (unresolved in Idaho) is where a declarant’s statement of intent to do something with someone else is offered as proof of the declarant’s action and as proof of the other person’s actions.  Courts have split on the propriety of this use of the exception.  Compare United States v. Jenkins, 579 F.2d 840 (4th Cir., cert. denied, 439 U.S. 967 (1978) (restricted use to acts of declarant) and United States v. Pheaster, 544 F.2d 353 (9th Cir. 1976) (admitted statement of declarant that he was going to meet defendant to prove that defendant attended the meeting).

4. Statements for Purposes of Medical Diagnosis or Treatment - Rule 803(4)
.  Rule 803(4), provides that statements made for purposes of medical diagnosis or treatment in describing medical history, or past or present symptoms, pain or sensations, or the source thereof insofar as reasonably pertinent to diagnosis or treatment are not excluded by the hearsay rule.

However, statements to a psychologist have been held to be not for “medical” purposes within the meaning of this exception.  State v. Zimmerman, 121 Idaho 971, 829 P.2d 861 (1992).

a. Underlying Rationale
.  The rule is based on the rationale that the declarant’s motive to disclose the truth because his or her treatment will depend in part on what he says, guarantees the trustworthiness of the statements and there is a need for the statement when other evidence is unavailable.  Because the declarant’s motive to promote treatment or diagnosis is a factor crucial to reliability, the rule does not require that the statement be made to a physician.  Statements to hospital attendants, ambulance drivers or even members of the family will qualify if made for purposes of diagnosis or treatment.

But see, State v. Kay, 129 Idaho 507, 927 P.2d 897 (Ct. App. 1997), in which the court stated that where a young child is the declarant the court should consider the totality of the circumstances to determine whether the motivation for the statement promotes its reliability and described an extensive list of factors to be considered.

b. Scope of Rule
.  Admissible statements are not restricted to the declarant’s condition and may include statements concerning someone else’s condition if made for purposes of diagnosis or treatment of that person, e.g., statements made by a parent relating to the symptoms of his or her child.

c. Statements as to Past Symptoms
.  Unlike Rule 803(3), this exception includes statements as to past symptoms, pain or sensations, medical history and even causation if made for the purposes of diagnosis or treatment.  However, statements as to fault will usually not be excepted.

See, e.g., State v. Crawford, 110 Idaho 577, 716 P.2d 1349 (Ct. App. 1986), in which the court questioned whether the victim’s identification of the assailant was necessary for the doctor’s diagnosis of injuries.

5. Recorded Recollection - Rule 803(5)
.  Rule 803(5) provides that a memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable him or her to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in his or her memory and to reflect that knowledge correctly is not excluded by the hearsay rule.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

See, e.g., State v. Higgins, 122 Idaho 590, 836 P.2d 536 (1992) in which notes taken by a witness at a previous trial of the same matter were properly read into evidence to impeach another witness.

a. Foundation Required
.  This exception requires a present witness who inadequately remembers past events, a record of the events which the witness can establish as accurate, made when the matters were fresh in the witness’s memory.

The witness need not have made the record (it can be “adopted” by the witness).  Although the rule does not so require, presumably an effort should ordinarily be made to try to refresh the witness’s present memory before relying on the hearsay record.

b. Procedure
.  Note that the record may only be read into evidence, not received as an exhibit.  This is because the record is a secondary substitute for present testimony and should not be given special weight.

c. Underlying Rationale
.  The rule is justified under two theories:  first, that use of the memorandum is necessary because the witness is unavailable as a result of his or her lack of memory of the event in question (cf. Rule 804(a)(3), I.R.E.) and second, that a contemporary accurate record is inherently superior to a present recollection, given the fallibility of human memory.  The rule recognizes that requiring some demonstration of impaired memory discourages the use of self-serving statements especially prepared for litigation.

On the other hand, memory need not be wholly exhausted before the memorandum can be used.  By providing for admission of the memorandum if the witness now has insufficient recollection to enable him or her to testify fully and accurately, Rule 803(5) decrees that admission of the memorandum should not be on an all or nothing basis.  Admissibility of those portions about which memory is lacking should be determined by the court on a question by question basis rather than by viewing the witness’s memory as a whole.

6. Records of Regularly Conducted Activity - Rule 803(6)
.  Rule 803(6) provides that a memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity, and if it was a regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness, is not excluded by the hearsay rule. The bolded portion of the rule was added by amendment of the rule in 2005.  By virtue of the amendment, a business record properly certified under the provisions of I.R.E. 902(11) may be introduced without the need for any foundation witness. 

a. “Business” Defined
.  The rule applies in effect to any regularly conducted activity.  The requirement that the records be of a regularly conducted “business” activity is not limited in the conventional sense.  The definition of “business” is sufficiently broad that it may include personal records kept for business reasons.

See, e.g., State v. Barlow, 113 Idaho 573, 746 P.2d 1032 (1987).  The term “business” as used in this rule includes business, institution, association, occupation, and calling of every kind, whether or not conducted for profit.

b. Foundation Required
.  The rule imposes several foundation requirements that must be met before the record can be admitted.  Because records of regularly conducted activity are not normally self-proving, as public records may be under Rule 803(8), the testimony of the custodian or other person who can explain the record keeping of the organization is ordinarily essential.  

See, e.g., City of Idaho Falls v. Beco Constr. Co., 123 Idaho 516, 850 P.2d 165 (1993) (court discusses proper foundation for admission of business records); Herman v. Herman, 136 Idaho 781, 41 P.3d 209 (2002) (excluded letter as inadmissible hearsay for lack of foundation required under I.R.E. 901).

Rule 902(11) provides the foundational requirements for admissibility of certified records of regularly conducted activity under Rule 803(6).  The original or a duplicate of a record of regularly conducted activity, within the scope of Rule 803(6), which the custodian thereof or another qualified individual certifies (i) was made, at or near the time of the occurrence of the matters set forth, by (or from information transmitted by) a person with knowledge of those matters, (ii) is kept in the course of the regularly conducted activity and (iii) was made by the regularly conducted activity as a regular practice, unless the sources of information or the method or circumstances of preparation indicate lack of trustworthiness; but a record so certified is not self-authenticating under this subsection unless the proponent makes the intention to offer it known to the adverse party and makes it available for inspection sufficiently in advance of its offer in evidence to prove the adverse party with a fair opportunity to challenge it.  The rule defines “certifies” to include a written declaration under oath. It also provides for foreign certification. 

Knowledge of the system is essential.  The custodian need not have personal knowledge of the actual creation of the document or need he or she have been an employee of the business when the record was made.  The test is whether that person has knowledge of the system used to make the record and not whether he or she has knowledge of the contents of the record.

See, e.g., Large v. Cafferty Realty, 123 Idaho 676, 851 P.2d 972 (1993) holding that the person who prepared business record is not a necessary foundation witness if a qualified witness testifies to the necessary foundation.

See, also, State v. Hill, 140 Idaho 625, 97 P.3d 1014 (Ct. App. 2004) (rev den 2004), in which the court states that a document is not admissible under I.R.E. 803(6) unless the person testifying has a personal knowledge of the recordkeeping system used by the business which created the document.

But, compare Department of Health & Welfare ex rel. Osborn v. Altman, 122 Idaho 1004, 842 P.2d 683 (1992) in which the court stated that a “qualified witness” under this rule must be the person who either has custody of the business records or one who supervised its creation.  This seems to impose an unduly restrictive condition on qualifying the record for admissibility under this rule if it requires only knowledge of the system used to make the record.

Each participant must qualify.  The rule mandates that each participant in the chain producing the record--from the initial observer-reporter to the final entrant--must be acting in the course of this regularly conducted business, or must meet the test of some other hearsay exception.  The initial informers or reporters providing the information that is recorded must have personal knowledge, unless the information qualifies under some other hearsay exception, e.g., admissions, excited utterances or statements for purposes of medical diagnosis or treatment, but the person transmitting or recording the information need not have this first hand knowledge.

Close proximity in time is essential.  The memorandum, report, record, or data compilation must be made at or near the time of the events recorded.  The expression “data compilation” includes, without limitation, electronic computer storage.

Mere receipt and retention is insufficient.  Mere receipt and retention of a document created by another entity cannot transform the document into a business record of the recipient for the purposes of the business record exception.  State v. Hill, 140 Idaho 625, 97 P.3d 1014 (Ct. App. 2004) (rev den 2004); In the Interest of S.W., 127 Idaho 513, 903 P.2d 102 (Ct. App. 1995); State v. Mubita, 145 Idaho 925, 188 P.3d 867 (2008)(lab report in doctor’s records did not qualify as business record where doctor’s office did not make the report). 

Proof by certification.  I.R.E. 803(6) was amended effective July 1, 2005 to permit proof of the foundation by “certification that complies with Rule 902(11)” in addition to testimony of the custodian or other qualified witness.

c. Types of Information that Qualify
.  The types of information that will be admissible under the rule include records of medical diagnosis and opinions, and non-medical opinions in business records, subject to the trial court’s discretion to exclude a particular record where there are inadequate indications of trustworthiness.

Handwritten statements in decedent’s notebook concerning decedent’s cattle operations are admissible as business record.  Herrick v. Leuzinger, 127 Idaho 293, 900 P.2d 210 (Ct. App. 1995).

Invoices prepared by another and sent to a party may qualify as business records within the exception, if retained in the regular course of business.  See, e.g., State v. Barlow, 113 Idaho 573, 746 P.2d 1032 (Ct. App. 1987).

Documents prepared in anticipation of litigation do not qualify under this rule.  See, e.g., City of Idaho Falls v. Beco Constr. Co., 123 Idaho 515, 850 P.2d 165 (1993).  Excluded from this restriction are trial exhibits summarizing evidence that is within exceptions.  See, e.g., Cosgrove v. Merrell Dow Pharmaceuticals, 117 Idaho 470, 788 P.2d 1293 (1989), modified on other grounds, 1990 Ida. LEXIS 42 (Idaho), in which the Court held that a trial court properly admitted illustrative exhibits which had been prepared for trial by testifying experts where the data on which the exhibits were based qualified under the business records (Rule 803(6)), public records (Rule 803(8)), and market reports (Rule 803(17)) exceptions.

Police reports may qualify under limited exceptions.  See, e.g., State v. Vivian, 129 Idaho 375, 924 P.2d 637 (Ct. App. 1996). Court stated that a police report may qualify as a public record and be admitted if offered by the defendant (Rule 803(8) bars use of a police investigative report by prosecution), but in this case, where defendant offered the report because it contained his statement of denial of having dropped drugs while running from an officer, it was inadmissible because it contained hearsay within hearsay, and no exception exists for the out-of-court denial which would have qualified the statement for admission under Rule 805.

Public record exclusion may bar admissibility as a business record.  In State v. Sandoval‑Tena, 138 Idaho 908, 71 P.3d 1055 (2003), the court held a police crime lab report that was inadmissible under the public records exception of I.R.E. 803(8) could not be admitted under the business records exception of I.R.E. 803(6) because doing so would render the exclusion under I.R.E. 803(8) meaningless.

d. Purpose of Untrustworthiness Provision
.  The provision mandating an exclusion of an otherwise admissible record if “the sources of information or other circumstances indicate lack of trustworthiness,” permits the trial court, when ruling on admissibility pursuant to Rule 104, to consider problems of motivation in the preparation of the material, including factors such as whether it was prepared specifically for litigation, purposes for which it was prepared and by whom it was prepared.

Minor alterations in a document do not necessarily disqualify it as a business record.  See, e.g., Christensen v. Rice, 114 Idaho 929, 763 P.2d 302 (Ct. App. 1988).

7. Absence of Entry in Records - Rule 803(7)
.  Rule 803(7) provides an exception to the hearsay rule for evidence of the absence of entry in records kept in accordance with the provisions of Rule 803(6).  The rule provides that evidence that a matter is not included in the memorandum, reports, records, or data compilation, in any form, kept in accordance with the provisions of Rule 803(6), to prove the non-occurrence or non-existence of the matter if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness, is not excluded by the hearsay rule.

This exception permits evidence of the absence of an entry in Rule 803(6) business records to prove that an event in question did not occur.

a. Foundation Required
.  It requires a foundation showing that the event is one for which an entry ordinarily would have been made had the event occurred.  The evidence of the absence of the entry ordinarily would come from someone who has examined the records, although it also could come from introduction of the records themselves.

b. Summaries Qualify
.  Note that if it comes through testimony, the evidence may be a summary of voluminous documents, subject to the requirement of IRE 1006 that the originals have been made available to the other side for examination.

8. Public Records and Reports - Rule 803(8)
.  Rule 803(8) provides an exception to the hearsay rule for evidence of public records and reports.  The rule provides that unless the sources of information or other circumstances indicate lack of trustworthiness, records, reports, statements or data compilations in any form of a public office or agency setting forth its regularly conducted and regularly recorded activities, or matter observed pursuant to duty imposed by law and as to which there was a duty to report or factual findings resulting from an investigation made pursuant to authority granted by law are not excluded by the hearsay rule.

a. Exclusions from Exception
.  The following are not within the exception to the hearsay rule:  

(F) investigative reports by police and other law enforcement personnel, except when offered by an accused in a criminal case;

(G) investigative reports prepared by or for a government, a public office or an agency when offered by it in a case in which it is a party;

(H) factual findings offered by the government in criminal cases;

(I) factual findings resulting from special investigation of a particular complaint, case, or incident, except when offered by an accused in a criminal case.

b. Limited Scope of Rule
.  The Idaho Rule treats the admissibility of investigative reports and factual findings in a manner much more restrictive than they are treated under the comparable Federal Rule 803(8).

See, e.g., Jeremiah v. Yanke Mach. Shop, Inc., 131 Idaho 242, 953 P.2d 992 (1998) in which the court held that the Idaho Human Rights Commission determination of “no probable cause” in a discrimination investigation was inadmissible hearsay and not excepted under Rule 803(8).

c. Reports to Public Agencies Qualify
.  In Cosgrove v. Merrell Dow Pharmaceuticals, 117 Idaho 470, 788 P.2d 1293 (1989), modified on other grounds 1990 Ida. LEXIS 42 (Idaho), the Court held that the public records exception applied to a drug company’s reports of sales which were required to be submitted to the Federal Drug Administration.

See also, State v. Carr, 123 Idaho 127, 844 P.2d 1377 (Ct. App. 1992), in which the court held, in a criminal case, that teletype reports of a person’s driving record and criminal status gathered from law enforcement agencies qualified under the public records exception, but were limited to objective facts, not factual findings or investigative conclusions within the prohibition of Rule 803(8)(A) or (C).

See also, Navarro v. Yonkers, 144 Idaho 882, 173 P.3d 1141 (2007) holding that in a child custody proceeding, a certified copy of a Nevada proceeding was admissible because it fell within the public record exception to the hearsay rule. 

d. Applying the Rule
.  In applying Rule 803(8), it must be kept in mind that it is not a rule of exclusion.  It is a rule of admissibility in certain defined circumstances.  As a result, evidence not admissible under Rule 803(8) may, at least theoretically, be admissible under other provisions of the rules, e.g., Rules 803(5) and (6).

9. Records of Vital Statistics - Rule 803(9)
.  Rule 803(9) provides an exception for records of vital statistics.  It states that records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law are not excluded by the hearsay rule.

a. Foundation Required
.  The rule does not require that the person furnishing the information on which the record was based have a public or official status.  It requires only that the report be made to a public office pursuant to law.  Consequently, reports by parents about the birth or death of their children are admissible.

b. Limited Scope of Rule
.  This exception is limited to birth, death, and marriage records, if the report was made to a public office pursuant to legal requirements.

c. Preliminary Showing Required
.  In order to determine whether a particular record qualifies pursuant to Rule 803(9), a preliminary showing will have to be made--usually by means of the certificate accompanying the record (cf. Rules 902(4) and 1005)-- that the report was made to a public office pursuant to requirements of law.  The form of the records does not matter; the wording of Rule 803(9) is broad enough to include data compilations.

10. Absence of Public Record - Rule 803(10)
.  Rule 803(10) provides an exception to the hearsay rule for evidence of the absence of a public record or entry.  It provides that to prove the absence of a record, report, statement, or data compilation, in any form, or the non-occurrence or non-existence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of certification in accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or date compilation, or entry, is not excluded by the hearsay rule.

The rule is concerned with two problems:

(1) that evidence of the absence of a public record or an entry in a public record is not excluded by a hearsay rule and

(2) 
how the absence of the public record or entry may be proved.

With regard to the first problem the rule duplicates Rule 803(7) regarding absence of entry of regularly conducted business activity.

11. Records of Religious Organizations - Rule 803(11)
.  Rule 803(11) provides an exception for records of religious organizations.  It provides a statement of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in regularly kept record of a religious organization are not excluded by the hearsay rule.

a. Scope of Exception
.  This provides exception similar to the Vital Statistics exception, but this exception is broader.  It covers in addition divorces, legitimacy, ancestry, and family relationships.

b. Use of Exception is Expanded Beyond Rule 803(6)
.  This exception broadens the possible use of such records over that available under Rule 803(6) to prove matters reflected beyond the “business” of the religious organization, e.g., by authorizing use of a record of baptism to prove age, as well as the fact of baptism.

12. Marriage, Baptismal and Similar Certificates - Rule 803(12)
.  Rule 803(12) provides an exception for evidence of marriage, baptismal, and similar certificates.  It provides that statements of facts contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified and purporting to have been issued at the time of the act or within a reasonable time thereafter are not excluded by the hearsay rule.

a. Scope of Exception
.  This exception duplicates the public records exceptions in Rule 803(8) and (10) to some extent.  The rule, however, extends beyond public officials to include clergymen and others who perform marriages and other ceremonies or administer sacraments.  The certificates of such matters as baptism or confirmation, as well as marriage, are included.

b. Foundation Required
.  When the person making the certificate is not a public official, the self-authentication provisions of Rule 902 are not applicable and proof is required that the person making the certificate was authorized and did make it.

13. Family Records - Rule 803(13)
.  Rule 803(13) provides an exception for evidence of family records.  It provides that a statement of fact concerning personal or family history contained in family bibles, genealogies charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like, are not excluded by the rule against hearsay.

Records of family history kept in family bibles have by long tradition been received in evidence.  The exception includes inscriptions on a variety of family papers, on family photographs, tombstones, urns, crypts, engravings on rings, and publicly displayed pedigrees.

14. Records of Documents Affecting an Interest in Property - Rule 803(14)
.  Rule 803(14) provides an exception for records of documents affecting an interest in property.  It provides that the record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is the record of a public office and an applicable statute authorizes a recording of documents of that kind in that office, is not excluded by the hearsay rule.

This is an exception that has been created by statute.  It is concerned with the rather limited problem of allowing a record of a title document to be used as proof of the contents of the original document, and its due execution and delivery.  If the particular record meets the recording requirements of the local jurisdiction, receipt of the record as an exception to the hearsay rule is authorized.

15. Statements in Documents Affecting an Interest in Property - Rule 803(15)
.  Rule 803(15) provides an exception for statements and documents affecting an interest in property.  It provides that a statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document, is not excluded by the hearsay rule.

a. Foundation Required
.  This rule excepts from the hearsay rule recitals of fact contained in dispositive instruments if the matter stated was relevant to the purpose of the document and provided there has been no dealing subsequent to the making of the document inconsistent with the truth of the statement.

b. Scope of Exception
.  This provides an exception for statements in deeds, leases and the like.  The rule is not restricted to deeds and wills.  It is applicable to instruments dealing with personal property as well as realty.

c. Circumstances of Use is Limited
.  This exception will be necessary only in limited circumstances.  Much of the time statements in such documents have independent legal significance and are not hearsay for the purpose for which they are offered.

16. Statements in Ancient Documents - Rule 803(16)
.  Rule 803(16) provides an exception for statements in ancient documents.  It provides that statements in a document in existence thirty years or more, the authenticity of which is established, is not excluded by the rule against hearsay.

The Idaho rule requires a period of thirty years rather than the 20 year period provided in the comparable federal rule.  The common law period for this exception has generally been 30 years.

17. Market Reports, Commercial Publications - Rule 803(17)
.  Rule 803(17) provides an exception for market reports, and similar commercial publications.  It states that market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations are not excluded by the hearsay rule.

a. Scope of Exception
.  The scope of the exception makes market reports and similar commercial publications admissible if generally used and relied upon by the public or persons in particular occupations.  This is in accord with actual practice which has allowed such publications as newspaper market reports, telephone directories and city directories to be admitted even though they have not been prepared for the use of a trade or business.

b. Proof of Stock Prices
.  This exception allows proof of a stock’s price through an issue of the Wall Street Journal.  It is broadly written, and would similarly permit use of lists or directories published for much smaller audiences.

18. Learned Treatises - Rule 803(18)
.  Rule 803(18) provides an exception for learned treatises.  It states that to the extent called to the attention of an expert witness upon cross-examination or relied upon him in direct examination, statements contained in published treatises, periodicals, pamphlets on a subject of history, medicine or other science or arts, established as a reliable authority by testimony or admission of the witness or by other expert testimony or by judicial notice are not excluded by the rule against hearsay.  If admitted, the statements may be read into evidence but may not be received as exhibits, except upon motion and order for good cause shown.

a. Use for Substantive Evidence
.  Rule 803(18) allows the treatise to be used as substantive evidence, but only under limiting conditions.  The contents must be called to the attention of an expert witness upon cross-examination or relied upon him or her in direct examination and the publication must be established as the reliable authority by the testimony or by judicial notice.

b. Scope of Use
.  “Idaho appears to follow an unusually liberal approach to the admission of scientific or scholarly works under this exception. In State v. Alger, 115 Idaho 42, 764 P.2d 119 (1988), review denied, 1989 Ida. LEXIS 9 (Idaho), the Idaho Court of Appeals, relying on Tucker v. Union Oil Co., 100 Idaho 590, 603 P.2d 156 (1979) (overruled in part on other grounds by Runcorn v. Shearer Lumber Prods., 107 Idaho 389, 690 P.2d 324), ruled that an article from Scientific American magazine would have been properly admitted over a hearsay objection even though it was offered without a testifying expert to declare it authoritative.” Lewis, Idaho Trial Handbook, § 19.5, at 225.

See, also, Robinson v. State Farm Mutual Automobile Ins. Co., 137 Idaho 173, 45 P.3d 829 (2001) holding it was error to admit a publication on treatment of a herniated disc as a learned treatise under I.R.E. 803(18) to prove a medical fact, but that it was admissible as non‑hearsay to prove that the party that circulated the publication had knowledge of its contents.

19. Reputation Concerning Personal or Family History - Rule 803(19)
.  Rule 803(19) provides an exception for evidence of reputation concerning personal or family history.  It provides that reputation among members of one’s family by blood, adoption, or marriage, or among one’s associates or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of one’s personal or family history is not excluded by the hearsay rule.

Without this exception one could properly raise a hearsay objection to the question, “Who was your birth mother?,” or “What is your date of birth?”  The exception recognizes that much of what we know about our family history is, in fact, what we have been told.

a. Scope of Exception
.  The use of reputation evidence to prove facts of personal or family history is made more liberal by this rule in accordance with recent trends.  Such facts may include, without limitation, marriage, divorce, legitimacy, relationship by blood, adoption, birth, death, or ancestry.

b. Reputation Evidence Allowed
.  The evidence may be of reputation among (1) family members, (2) the community or, (3) associates.

c. Foundation Required
.  Before a witness can testify to reputation pursuant to Rule 803(19), the witness must be qualified by showing his or her membership in a group that could have been familiar with the personal or family history of the person in question.  The rule omits the common law requirement that the repartition has been formulated before the controversy arose.

d. Application of Rule 403
.  However, under Rule 403, the trial judge may, in his or her discretion, exclude testimony as to reputation that post dates the controversy if he or she finds that the possibility of prejudice, confusion or delay substantially outweighs the probative value of the evidence.

20. Reputation Concerning Boundaries or General History - Rule 803(20)
.  Rule 803(20) provides an exception for evidence of reputation concerning boundaries or general history.  It provides that evidence of reputation in the community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located is not excluded by the hearsay rule.

a. Scope of Exception
.  The rule follows the American majority rule in allowing reputation to prove private and public boundaries, land customs and events of general history.

b. Foundation Required to Prove Boundaries and Customs
.  With regard to boundaries and customs, the rule retains the requirement that the reputation be one arising before the controversy, but rejects the common law requirement of antiquity and the requirement that no better evidence be available.

c. Foundation Required to Prove Events of General History
.  With regard to events of general history, the rule similarly omits the requirement of antiquity and the requirement that living witnesses be unavailable.  However, unlike matters affecting boundaries and customs, the reputation need not have arisen before the controversy.  The requirement that the event be important to the community or state or nation is inserted in the rule to ensure reliability.

21. Reputation as to Character - Rule 803(21)
.  Rule 803(21) provides an exception for reputation as to character.  It states that reputation of a person’s character among his associates or in the community is not excluded by the rule against hearsay.

This exception is necessary to eliminate a hearsay objection in those situations where the character evidence rules, notably Rules 404(a), 405(b), and 608(a), permit proof of character.  It does not trump the character evidence rules and make otherwise inadmissible character evidence admissible.

a. Purpose of Exception
.  The exception deals only with the hearsay aspect of this kind of evidence when used as a substantive fact.  When character evidence is used to support or impeach the credibility of a witness under Rules 404(a)(3) and 608, it is not used substantively, but only as an aid in evaluating testimony.

b. Application of Rule 803(21)
.  Reputation testimony as to character may be employed to prove a fact of consequence when character is an issue under Rule 405(b), or to establish a pertinent trait of character of the accused, under Rule 404(a)(1), or victim under Rule 404(a)(2).  For example, Rule 405(a) provides that in all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation.  To assure that a hearsay objection cannot bar the reception of such evidence, the exception is expressly provided in this rule.  The exception, like Rule 405(a), includes reputation of a person’s character among his or her associates as well in the community.

22. Judgment of Previous Conviction - Rule 803(22)
.  Rule 803(22) provides an exception for evidence of a judgment of previous conviction.  It provides that evidence of a final judgment, entered after a trial or upon a plea of guilty (but not a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including when offered by the state in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused are not excluded by the hearsay rule.  The pendency of an appeal may be shown but does not affect admissibility.

a. Use Restricted to Criminal Felony Judgments in Subsequent Proceedings
.  The rule provides an exception for evidence of a final criminal felony judgment in subsequent criminal or civil proceedings to prove any fact essential to sustain the judgment.  The exception does not apply to the use of civil judgments in a subsequent litigation.  The rule is restricted to prior criminal judgments offered in subsequent proceedings.

b. Judgment on Trial or Plea Required
.  The judgment must have been entered after a trial or have been based upon a plea of guilty.

c. Felony Grade Required
.  The offense must have been of felony grade measured by federal standards under the federal rule and by state standards under the Idaho rule.  The limitation to felony grade recognizes that one is not always motivated to defend a lesser charge.

d. Restriction on Use of Conviction of Third Person
.  Although a judgment of conviction conforming to the rule is excepted from the rule against hearsay in both civil and criminal proceedings to prove any fact essential to sustain the judgment, because of considerations of confrontation, a judgment of conviction of a third person offered by the prosecution against the accused in a criminal case for purposes other than impeachment is inadmissible.  This limitation is dictated by Kirby v. United States, 174 U.S. 47 (1899), wherein the Supreme Court reversed a conviction for possession of stolen goods when the only evidence they were stolen was the record of conviction of the thieves, on the ground that the accused had been denied his Constitutional right of confrontation.

e. Evidence is not Conclusive
.  The party against whom the evidence is offered, who frequently will but need not be the person against whom the judgment of conviction was entered, may attempt to rebut such evidence by offering whatever explanation there may be concerning either the circumstances surrounding the conviction or the underlying event.  Introduction of evidence to rebut may be curtailed, if required, under Rule 403, I.R.E.  The ultimate weight to be afforded to evidence of conviction is for the trier of fact to determine.

23. Medical or Dental Tests and Test Results for Diagnostic or Treatment Purposes
.  Rule 803 provides an exception for “A written, graphic, numerical, symbolic or pictorial representation of the results of a medical or dental test performed for purposes of diagnosis or treatment for which foundation has been established pursuant to rule 904, unless the sources of information or other circumstances indicate lack of trustworthiness.  

Rule 904 provides for authentication of medical or dental tests and test results for diagnostic or treatment purposes.  Rule 904(a) states: “Extrinsic evidence of authenticity as a condition precedent to admissibility is not required for items described in Rule 803(23) if the proposed exhibit identifies the person or entity who conducted or interpreted the test, the name of the patient, and the date when the test was performed, and notice was given in accord with subsection (2) of this rule.”  The Rule further provides for objection to authenticity or admissibility and that the effect of the Rule does not restrict argument or proof relating to the weight to be accorded evidence  submitted under the Rule. 

The exception does not apply to: (a) psychological tests; (b) reports generated pursuant to I.R.C.P. 35(a); (c) medical or dental tests performed in anticipation of or for purposes of litigation; or (d) public records specifically excluded from the Rule 803(8) exception to the hearsay rule.  

24. Other Exceptions - Rule 803(24)
.  Rule 803(24) provides for a “catch-all” exception.  It provides that a statement not specifically covered by any of the foregoing exceptions but having the equivalent circumstantial guarantees of trustworthiness, if the court determines that:

(J) the statement is offered as evidence of a material fact;

(K) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and

(L) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence, is not excluded by the rule against hearsay.

b. Advance Notice Required
.  A statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

The inclusion of a copy of a hearsay report in the complaint with an allegation that it was true was not adequate compliance with this notice requirement.  Department of Health & Welfare ex rel. Osborn v. Altman, 122 Idaho 1004, 842 P.2d 683 (1992).

c. Comparable to Rule 804(b)(5)
.  Rule 804(b)(5) is identical to Rule 803(24) with the exception of the additional requirement that the declarant be unavailable under Rule 804.  Thus cases decided under Rule 804(b)(5) are significant authority with respect to Rule 803(24) and vice versa.

d. Application of “Catch-All” Exception is Limited
.  Rules 803(24) and 804(b)(5) are not intended to operate to destroy the hearsay rule.  As the Federal Advisory Committee’s Note to Federal Rule 803(24) cautioned, “They do not contemplate an unfettered exercise of judicial discretion, but they do provide for treating new and presently unanticipated situations which demonstrate a trustworthiness within the spirit of the specifically stated exceptions.”

e. Foundation Required
.  Rule 803(24) contains five express requirements, all of which must be determined by the court to have been satisfied (Rule 104(a)) before the statement may be admitted. Specific findings as to the prerequisites are required as a condition of admission under these catch-all exceptions.  State v. Horsley, 117 Idaho 920, 792 P.2d 945 (1990).  The findings by the court should be made explicitly on the record unless there is a waiver explicitly.

The five findings are summarized as follows:

First, the statement must have “circumstantial guarantees of trustworthiness” equivalent to that of statements admitted under one of the specific exceptions.  In evaluating the reliability of a prior statement, the court should look to four criteria:  (1) that the statement was made; (2) assurance of personal knowledge of the declarant of the underlying event; (3) practical availability of the declarant at trial for meaningful cross-examination concerning the underlying event; and (4) an assessment of reliability based upon the totality of the circumstances considered in light of the class-type exceptions to the hearsay rule supposed to demonstrate such characteristic.

“To comply with the Confrontation Clause, the ‘equivalent circumstantial guarantees of trustworthiness’ under IRE 803(24) must be found in the circumstances surrounding the making of the hearsay statement as they existed at time of the statement; corroboration of the truth of the statement by other evidence is irrelevant to that determination.  Idaho v. Wright, 497 U.S. 805, 111 L.Ed.2d 638, 110 S. Ct. 3139, 30 Fed. R. Evid. Serv. (Callaghan) 24 (1990).”  Lewis, Idaho Trial Handbook, § 19.7 at 227.

See, e.g., State v. Slater, 136 Idaho 293, 32 P.3d 685 (Ct. App. 2001) (rev den 2001) (statements by passenger in car that accused driver swallowed something and dropped something through a hole in the floor of the car while being pursued by police were not sufficiently trustworthy to be admitted under I.R.E. 803(24)).
The second finding is need.  Need involves two aspects:  (1) the availability of other evidence not raising hearsay dangers and (2) if the extra-judicial declarant is available, the trial judge may condition admissibility on his or her being called to testify.

In order to determine credibility of the declarant when he or she made the statement attributed to the declarant, and to do this the statement must be viewed as part of the other evidence in the case.  Factors to be considered include whether the statement is oral or written, the relationship of the parties, the probable motivation of the declarant in making the statement, the circumstances under which it was made, and the knowledge and qualifications of the declarant.  Also significant may be whether it is a jury or non-jury case, whether civil or criminal in nature, and whether offered by prosecution or defense.

The third finding required is that the statement “is offered as evidence of a material fact.”  This is no more than a statement of the general requirement of relevancy under Rules 401 and 402, I.R.E.  If offered not for its truth, but only on the issue of credibility, it will not be hearsay.

The fourth finding required is that admissibility must accord with “the general purposes of these rules and the interest of justice.”  This is a restatement of Rule 102, I.R.E.

The fifth finding required is that the proponent gave notice of his or her intention to offer the statement “sufficiently in advance of the trial or hearing to provide a fair opportunity to meet it and the particulars including the name and address of the declarant.”  The notice in advance of trial requirement, while generally enforced, may be dispensed with if the need for the hearsay statement arises on the eve of the trial or in the course of trial, if no prejudice to the opponent is apparent.  One method used to avoid prejudice is to grant a continuance to the opponent to prepare to meet or contest introduction of the hearsay statement.  The federal courts appear to be divided whether to grant a continuance or deny admissibility when advance notice has not been given.

f. Examples of Application
.  In State v. Ransom, 124 Idaho 703, 864 P.2d 149 (1993), cert. denied, 127 L.Ed.2d 571, 114 S. Ct. 1227 (U.S.), the court upheld the admission of a videotape of an interview of a child two days after the alleged sexual abuse in which the child described the acts and identified the defendant as the perpetrator under Rule 803(24).  The court noted that the child was developmentally and emotional disabled, would “clam up” and respond only to leading questions at trial, and exhibited memory loss since the events.  On the tape, the child’s statements were “spontaneous and clear” and the safeguards of State v. Wright had been met.

However, in State v. Zimmerman, 121 Idaho 971, 829 P.2d 861 (1992), the court held that a child’s utterance while asleep were unreliable and did not qualify for admission under the “catch-all” exception.

In City of Idaho Falls v. Beco Constr. Co., 123 Idaho 516, 850 P.2d 165 (1993), the court held an affidavit of a since-deceased witness prepared for purposes of a summary judgment motion in the litigation was insufficiently reliable to qualify for admission under Rule 804(b)(5).

g. Rule 403 is Applicable
.  Rule 803(24), like the rest of Rule 803, is subject to the application of Rule 403.

VII. EXCEPTIONS; DECLARANT UNAVAILABLE - I.R.E. 804.

A. General Comments
.  Rule 804 provides for certain hearsay exceptions each sharing the requirement that the declarant be “unavailable as a witness” as “unavailability” is defined in Rule 804(a).  Unlike the hearsay exceptions contained in Rule 803 which are based on the assumption that the availability or unavailability of the declarant is not a relevant factor in determining admissibility, the hearsay exceptions contained in Rule 804 recognize that a statement meeting the requirements of the particular exception is not equal in quality to the testimony of the declarant at trial.  Accordingly, Rule 804 provides for admissibility only if the declarant is unavailable.  The rule expresses preferences:  testimony given on the stand in person is preferred over hearsay, and hearsay, if of a specified quality, is preferred over complete loss of the evidence of the declarant.

1. Attempt to Procure Attendance by Process may be Required
.  Unavailability is treated as a single concept applicable to each exception.  A variance from this unified approach exists only with respect to imposition of a requirement with respect to procurement of testimony of a witness absent from the hearing, applicable solely to Rules 804(b)(2), (3) and (4), where the proponent of the hearsay statement is unable to compel the witness’s attendance by process or other reasonable means.

2. Underlying Rationale
.  Rule 804(a) is based upon the premise that the essential factor in determining unavailability is the unavailability of the testimony rather than the unavailability of the witness.  Thus, physical presence on the witness stand does not make a witness available within the meaning of the rule if the witness exercises a privilege, refuses to answer, or testifies to a lack of memory as to the subject matter of his or her prior statement.

3. Determination by the Court
.  Whether the requirements of a hearsay exception contained in Rule 804 have been satisfied is to be determined by the court pursuant to Rule 104(a), I.R.E.  As provided in Rule 104(a), the Trial court is not bound by the rules of evidence except those respecting privilege.

a. Procedure
.  The finding of inability to testify may be made without holding a formal hearing.

b. Burden of Proof
.  The burden of showing unavailability is upon the party offering the statement.

4. Other Evidence Rules Apply
.  A statement meeting the requirements of the hearsay exception must satisfy other provisions of the rules of evidence before it may be admitted.  The exceptions in Rules 803 and 804 are phrased in terms of non-application of the hearsay rule, rather than in positive terms of admissibility, in order to repel any implication that other possible grounds for exclusion are eliminated from consideration.  Thus, for example, a statement that qualifies as an exception to the hearsay rule, must be relevant, Rule 401; be properly authenticated, Rules 901 and 902; be based upon personal knowledge, Rule 602, with the exception of statements by the declarant as to his own personal or family history, Rule 804(b)(4); and meet the requirements of the original writing rule, Rule 1002, where the content of a writing is in issue, before it can be admitted into evidence.  Questions arising with respect to multiple level hearsay are addressed in Rule 805; attacking and supporting the credibility of the declarant is governed by Rule 806.

a. Self-Serving Nature of Statements is Irrelevant, Except under Rule 804(b)(3)
.  With the exception of a statement against interest, Rule 804(b)(3), hearsay statements falling within an exception are admissible whether or not self serving when made or offered.

B. “Unavailability” Defined - Rule 804(a)
.  The requirement of unavailability applicable to the hearsay exceptions is defined in Rule 804(a).  The requirement of unavailability is applied to the five hearsay exceptions contained Rule 804(b).  They are:

(1) former testimony,

(2) statement under belief of impending death,

(3) statement against interest,

(4) statement of personal or family history, and

(5) other exceptions.

2. Former Testimony - Rule 804(a)(1)
.  Rule 804(a)(1) provides that a witness exempt from testifying concerning the subject matter of his or her statement on the grounds of privilege is unavailable.  An actual claim of privilege must be made by the witness and allowed by the court before the witness will be considered unavailable on the basis of privilege.  The scope of the privilege must include the subject matter of the hearsay statement at issue.

3. Refusal to Testify - Rule 804(a)(2)
.  Rule 804(a)(2) provides that one who persists in refusing to testify concerning the subject matter of his or her statement despite an order of the court that he or she do so is unavailable.  Silence resulting from misplaced reliance upon a privilege without making a claim, or in spite of a court denial of an asserted claim of privilege, constitutes unavailability under this subsection.

4. Lack of Memory - Rule 804(a)(3)
.  Rule 804(a)(3) provides that a witness who testifies to a lack of memory of the subject matter of his or her statement is unavailable.  A witness may either truly lack recollection or for a variety of reasons, including concern of a possible perjury prosecution, feign lack of recollection.  In either event, the witness is unavailable to the extent that he or she asserts lack of recollection of the subject matter of the prior statement, even if the witness recalls other events.  The witness must actually testify as to the lack of memory.

5. Death, Physical or Mental Illness or Infirmity - Rule 804(a)(4)
.  Rule 804(a)(4) provides that a witness unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity is unavailable. In criminal matters, if the reason for the government’s witness unavailability is only temporary, considerations underlying the Confrontation Clause may require resort to a continuance.  In both civil and criminal cases where the testimony of the witness is critical, the trial court should consider carefully the option of granting a continuance.

a. Judicial Discretion and Factors to Consider
.  Whether to declare the witness who is temporarily ill or infirm to be unavailable or to grant a continuance, is a matter for the trial judge’s discretion considering the nature of the disability, and its expected duration, length of time the case has been pending, whether delays, if any, are attributable to the proponent of the hearsay, the nature of the case, the significance of the disabled witness’ testimony, the availability of other evidence on the point, and whether the nature of the expected testimony on the subject of the hearsay statement is such that cross-examination would be expected to be particularly helpful.

b. Confrontation Concerns
.  This problem is accentuated by the accused’s right of confrontation in criminal proceedings.

6. Absence and Inability to Obtain Testimony - Rule 804(a)(5)
.  Rule 804(a)(5) provides that in both civil and criminal cases a declarant is unavailable if his or her presence cannot be secured by process or other reasonable means.

a. Criminal Case Special Requirements
.  In criminal cases the Confrontation Clause also requires that the prosecution make a good faith effort to obtain the presence of the witness at trial going beyond the mere showing of an inability to compel appearance by subpoena before prior testimony may be introduced as a substitute for testimony.  Whether the prosection has shown good faith in attempting to locate and procure the witness’ attendance by process or voluntarily by reasonable means must be determined on a case-by-case basis after careful review of the particular facts and circumstances.

b. Effort to Depose Required
.  In addition, Rule 804(a)(5) requires that it be shown that the deposition of the witness cannot be procured by process or other reasonable means before a hearsay statement may be admitted as a hearsay exception pursuant to Rule 804(b)(2), (3) or (4).  The requirement of an attempt to depose the witness as a prerequisite to a finding of unavailability imposed by Rule 804(a)(5) is not applicable to either Rule 804(b)(1), former testimony, or Rule 804(b)(5), other exceptions.

However, practical considerations must be taken into account when determining whether the requirement that an attempt to depose the declarant has been made should be a condition of admission.  There are situations when a deposition may legally be obtainable, but it is not reasonably practicable to do so, particularly where a relatively small claim is over balanced by the cost to obtain the deposition or where the evidence comes too late during the trial and a continuance is not possible.  See Comment to Rule 804(a)(5).

c. Putting Witness On Stand Required
.  An essential component in a declaration of unavailability under Rule 804(a)(2) is an order from the court directing the witness to testify at the time the proponent of the testimony seeks to have that testimony admitted.  State v. Barcella, 135 Idaho 191, 16 P.3d 288 (Ct. App. 2000) (failure to call witness to stand and test his refusal to testify was error).

See, also, Milburn v. State, 135 Idaho 701, 23 P.2d 775 (Ct. App. 2000).

d. Unavailability of a Witness Must be of Such Duration that a Continuance is Not a Practical Alternative
.  The unavailability exception is not a rule of simple convenience.  State v. Button, 134 Idaho 864, 11 P.3d 483 (Ct. App. 2000) (failure to delay trial one day and declaring witness unavailable was error); State v. Perry, 144 Idaho 266, 159 P.3d 903 (Ct. App. 2007)(the unavailability of a terminally ill witness on the scheduled day of trial testimony due to a relapse was insufficient grounds for declaring the witness unavailable and admitting her preliminary hearing testimony where there was no substantial showing as to whether she would be available if the case was continued for a few days or started anew in a fee weeks). 

C. Disqualification
. The rule is qualified by the final paragraph of Rule 804(a) which states that a declarant is not unavailable when the declarant’s absence, refusal to testify, loss of memory, etc., “is due to the procurement or wrongdoing of the proponent of his statement.”  This portion of the rule is designed to prevent the parties from creating the unavailability of the declarant in order to gain an unfair advantage.

D. Former Testimony - Rule 804(b)
.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

1. Former Testimony - Rule 804(b)(1)
.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination is not excluded by the hearsay rule if the declarant is unavailable as a witness.

a. Foundation Required
.  The rule imposes two conditions to admissibility:

First, the witness is unavailable as defined in Rule 804(a), and

Second, the party against whom the testimony is being offered, or in a civil action or proceeding a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination.  Identity of counsel in both proceedings is not a condition of admissibility.

b. Identity of Parties
.  With regard to identity of the parties, the federal courts have been reluctant to interpret “predecessor in interest” in its old, narrow, substantive law sense, of privity which would require the party to share a property interest with the predecessor in interest.

c. Similar Motive to Develop the Testimony
.  With respect to the party or predecessor in interest in civil cases, and a party to the prior hearing in a criminal case who had an opportunity to develop the witness’ testimony by direct and redirect or cross-examination, the former testimony will be admitted against the party only if the party, or predecessor in civil cases, had a similar motive to develop the testimony at the prior hearing.  Generally speaking, a similar motive would have existed at the prior hearing when the issue at the prior hearing and at the current hearing are substantially identical.

d. Similarity of Issues
.  All the issues at the earlier hearing need not be the same; only the particular issue as to which the testimony was first offered must be substantially similar to the issue upon which offered in the current action.  Accordingly, it follows that neither the form of the proceeding, the theory of the case, nor the nature of the relief sought needs to be the same.

e. Opportunity to Cross-Examine
.  With regard to the opportunity to cross-examine, it must be noted that actual cross-examination is not required under the hearsay rule.  Generally, the mere opportunity to exercise the right to cross-examine will suffice.  However, in some situations the federal courts have held that the “opportunity” for cross-examination must be meaningful in light of the circumstances which prevailed when the former testimony is offered.

f. Type of Proceeding
.  Although, the rule is silent as to the type of proceeding or hearing which will qualify it, this exception is not limited to testimony at a trial, and applies as well to testimony in a deposition or a “proceeding.”  Its availability turns on the required demonstration of unavailability, and its insistence that the party against whom the evidence is offered had an “opportunity and similar motive to develop the testimony” at the earlier proceeding. 


The exception does not apply to an affidavit of a since-deceased witness that was submitted in support of a motion for summary judgment because reliability cannot be tested by cross-examination. City of Idaho Falls v. Beco Const. Co., Inc., 123 Idaho 516, 850 P.2d 165 (1993).  

g. Preliminary Hearing Testimony
.  
In State v. Elisondo, 114 Idaho 412, 757 P.2d 675 (1988), the Idaho Supreme Court held, on non-constitutional grounds, that preliminary hearing testimony cannot be used in Idaho proceedings in the absence of the witness.  Since Elisondo, the Idaho Court of Appeals has twice held that Elisondo is no longer controlling, and that the passage of Idaho Code § 9-336 makes preliminary hearing testimony potentially admissible under this exception.  See State v. Owen, 129 Idaho 920, 129 Idaho 920, 935 P.2d 183 (Ct. App. 1997); State v. Ricks, 122 Idaho 856, 840 P.2d 400 (Ct. App. 1992). 


See also, State v. Mantz, 148 Idaho 303, 222 P.3d 471 (Ct. App. 2009), in an aggravated assault case where the victim testified in a preliminary hearing but died before trial, defendant’s confrontation right was not violated by admission of that testimony at trial. Defendant was represented at the preliminary hearing by counsel who engaged the victim in full and effective cross-examination as to his truthfulness, bias, memory and motive.

The common law developed two requirements in order to ensure that the former examination of the witness was equivalent to what would have occurred at the subsequent trial had the witness been available:  identity of issues and identity of parties.  Rule 804(b)(1) broadens the common law rule but does so explicitly only insofar as the identity of issue requirement is concerned.  The rule places the focus on motive to develop the prior testimony rather than similarity of issues, although similarity or dissimilarity of issues can affect motive.  The decision whether there is sufficient similarity of motive lies within the discretion of the trial judge.

2. Statement Under Belief of Impending Death - Rule 804(b)(2)
.  In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that his death was imminent, concerning the cause or circumstances of what he believed to be his impending death, is not excluded by the hearsay rule if the declarant is unavailable as a witness.

a. Underlying Rationale
.  The hearsay exception for a statement made under belief of impending death, known in the common law as a dying declaration, finds its guarantee of trustworthiness in the assumption that the belief of impending death precludes the possibility of falsification by the declarant.  A statement under belief of impending death is a statement made by a declarant, while believing that his death was imminent, concerning the cause and circumstances of what he believed to be his impending death.

b. Judicial Discretion
.  Whether the requirements of the hearsay exception have been satisfied, including whether the declarant believed himself in extremis when the statement was made, is to be determined by the court pursuant to Rule 104(a).

c. Foundation Required
.  Belief in the imminence of the declarant’s may be showed by the declarant’s own statements or from circumstantial evidence, such as the nature of the declarant’s wounds, statements made in his or her presence, or by opinion of his or her physician.  At the same time, it must also be established that the declarant was sufficiently possessed of his or her mental faculties as to be able to perceive, record, recollect and communicate the cause or circumstances surrounding his or her death.  Any adequate means of communication including words or signs will suffice so long as the indication is positive and definite.  Statements in the form of an opinion are admissible.

3. Statement Against Interest - Rule 804(b)(3)
.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject him or her to civil or criminal liability, or to render invalid a claim by him or her against another, that a reasonable person in that position would not have made the statement unless he or she believed it to be true is not excluded by the hearsay rule if the declarant is available as a witness.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

a. Underlying Rationale
.  The circumstantial guarantee of reliability for declarations against interest is the assumption that persons do not make statements which are damaging to themselves unless satisfied for good reason that they are true.  The rule which creates an exception for statements against interest applies when the statement is made by a person who is not a party to the action.  If the statement is made by a party to the action, it is treated as an admission under Rule 801(d)(2), I.R.E. and is treated as non-hearsay.  Admissions by a party need not be against “interest” to be admissible.  They need only be statements made by a party opponent.

b. “Reasonable Man” Test
.  An aspect of the “reasonable man” test is whether the declarant believed the statement was against his or her interest.  If not, the rationale for the exception fails.  It is not the fact that the declaration is against interest, but rather, the awareness of the fact by the declarant which gives the statement significance.  Rule 804(b)(3), in conjunction with Rule 403, gives the court sufficient discretion to exclude statements if it finds that they are inherently unreliable because the particular declarant would not have had the requisite belief due to circumstances such as currying favor or ignorance. 


See State v. Meister, 148 Idaho 236, 220 P.3d 1055 (2009) holding that a judge’s inquiry made to assure himself that the corroboration requirement of subdivision (b)(3) has been satisfied, should be limited to asking whether evidence in the record corroborating and contradicting the declarant’s statement would permit a reasonable person to believe that the statement could be true. The Court stated the factors for determining the reliability and corroboration of a statement subjected to the hearsay exception established in subdivision (b)(3) are: (1) whether the declarant is unavailable; (2) whether the statement is against the declarant’s interest; (3) whether corroborating circumstances exist which clearly indicate the trustworthiness of the exculpatory statement, taking into account contradictory evidence, the relationship between the declarant and the defendant; (4) whether the declarant has issued the statement multiple times; (5) whether a significant amount of time has passed between the incident and the statement; (6) whether the declarant will benefit from making the statement; and (7) whether the psychological and physical surroundings could affect the statement.  

c. Self-Serving and Disserving Statements
.  With regard to statements which are both self-serving and disserving, the paramount consideration should be whether the rationale for the exceptions still holds when determining which approach to follow; (1) admit all, (2) weigh the self-serving against the disserving and admit the statement only if the disserving interest predominates, or (3) admit the disserving parts of the declaration, and exclude the self-serving facts where the self-serving and disserving parts can be served.

d. Statements Against Penal Interest
.  This exception broadened the common law exception by including statements against the declarant’s penal interest, thus opening the door to a defendant’s offer of exculpatory third-party confessions, as well as the prosecution’s potential use of incriminating third-party confessions and statements.

Statements against penal interest are admissible in both civil and criminal actions.

The statement need not be a confession of guilt; all that is required is that the statement “tend” to expose the declarant to criminal liability to such an extent that a reasonable person would not have made such a statement unless he believed it to be true.  Statements tending to expose the declarant to criminal liability may be offered in the criminal matter to inculpate or exculpate the accused.

See, e.g., Kuhn v. Proctor, 141 Idaho 459, 111 P.3d 144 (Substitute Opinion 2005) holding that payment of a traffic citation by mail is an admissible statement of guilt in a civil action because Idaho Infraction Rule 6(a) provides that any person charged with an infraction by a citation may enter an admission by paying a fixed penalty by mail, which constitutes an admission of the charge, and I.R.E. 801(d)(2)(A) provides that a statement made by a party is not considered hearsay and is admissible regardless of availability at trial.  A statement includes conduct where the conduct is intended as an assertion.  I.R.E. 801(a).  The decision in Kuhn effectively overrules the Court of Appeals’ decision in LaRue v. Archer, 130 Idaho 267, 939 P.2d 586 (Ct. App. 1997) holding that the admission resulting from the payment of a traffic citation for an infraction, without appearing in court and entering a plea of guilty, is the functional equivalent of a plea of nolo contendere, which is inadmissible under I.R.E. 410(a)(2).

e. Third-Party Statements
.  The rule conditions a defendant’s use of a third-party statement on clear corroboration of the trustworthiness of the statement.

f. Prosecution’s Use of Such Statements
.  The prosecution’s use of such statements is significantly curtailed by federal constitutional decisions.  In Bruton v. United States, 391 U.S. 123 (1968), the Supreme Court held that in a joint trial a non-testifying co-defendant’s confession, which also implicated the defendant, could not be introduced without violating the confrontation clause.  Much more recently, in Lilly v. Virginia, 119 S. Ct. 1887 (1999), the Court held that the Confrontation Clause permits prosecutorial use of only those parts of an absent declarant’s incriminating statements which are against the declarant’s own penal interest, and does not permit use of blame-shifting or “neutral” portions of the statement.

4. Statement of Personal or Family History - Rule 804(b)(4)
.  A hearsay exception is provided by Rule 804(b)(4) for:

(M) a statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship of blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; and

(N) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.

b. Antecedent Statement not Required
.  Rule 804(b)(4) drops the requirement that the statement be made before the controversy arose.  Such a fact is now to be considered on the question of weight rather than admissibility.

c. Any Form of Unavailability Qualifies
.  The rule also broadens the traditional exception by rejecting the view that only death is sufficient to constitute unavailability.  Any form of unavailability within Rule 804(a) will suffice.

d. Scope of Matters Excepted
.  The rule broadens the traditional scope of matters excepted beyond “pedigree,” to encompass the whole area of personal or family history.

e. Personal Knowledge - Own History
.  The requirement of personal knowledge in Rule 602 is explicitly dispensed with in relation to statements concerning the declarant’s own personal or family history under Rule 804(b)(4)(A), I.R.E.  Subpart (A) recognizes that a person cannot have competent first-hand knowledge of one’s own birth and may not have personal knowledge of other facts of his personal or family history.  Consistent with former practice, personal knowledge is not required of the declarant when making statements of his own personal or family history.

f. Personal Knowledge - Another’s History
.  With respect to such statements concerning another person, the requirement of personal knowledge is satisfied if the unavailable declarant is shown to be a member of the family and thus, in a position to be familiar with the matter, or so intimately associated with the other family as to be likely to have accurate information upon the matter addressed under Rule 804(b)(4)(B).  The declarant need be related to only one of the other persons about whom the statement is made. Moreover, as provided in Rule 602, evidence of personal knowledge may consist of the statement of the declarant himself.

5. Forfeiture by Wrongdoing – Rule 804(b)(5)
.  Rule 804(b)(5) was added effective July 1, 2008.  I creates an exception for a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. 

6.
Other Exceptions - Rule 804(b)(5)
.  Rule 804(b)(5) provides for “other exceptions” in language identical to that found in Rule 803(24), I.R.E.  In accordance with Rule 804(b), the requirements for admission under Rule 804(b)(5) for statements possessing equivalent circumstantial guarantees of trustworthiness but not falling within any of the specific exceptions contained in the rule are identical to those provided in Rule 803(24) with the addition of the requirement that the declarant be unavailable as unavailability is defined in Rule 804(a), I.R.E.

a. Purpose of Exceptions
.  These open-ended exceptions were included in the rules to permit the future growth and development of the law of hearsay.  The Senate Judiciary Committee’s Report accompanying the Federal Rules of Evidence stated, “[i]t is intended that the residual hearsay exceptions will be used very rarely and only in exceptional circumstances.”  The Report further indicated the intention that trial courts admitting evidence under these exceptions would “exercise no less care, reflection and caution than the courts did under the common law in establishing the now-recognized exceptions to the hearsay rule.”  Whether that intent has been honored is open to question.

b. “CARES”
.  (Children At Risk Evaluation Services) videotapes, when properly conducted, are one form of hearsay which has received frequent approval for admission under the residual exceptions in Idaho.  See, e.g., State v. Ransom, 124 Idaho 703, 864 P.2d. 149 (1993), cert. denied, 127 L.Ed.2d 571, 114 St. Ct. 1227 (U.S.).
In State v. Gray, 129 Idaho 784 (Ct. App. 1997), a decision which pushes the envelope of the residual exceptions, the court approved the admission under the residual exceptions of statements by a murder victim describing the attitudes and conduct of her husband.  The guarantees of trustworthiness were found in the lack of an apparent motive to fabricate, spontaneity of the statements, and the fact that they were repeated to two different individuals.

c.
Advance Notice Required
.  As under Rule 803(24), this rule requires adequate advance notice of the intent to rely on the exception.  That requirement was not met by the inclusion of a copy of a hearsay report in a complaint, with allegations that it was true and correct.  Dept. of Health & Welfare v. Altman, 122 Idaho 1004, 842 P.2d 683 (1992).

VIII. HEARSAY WITHIN HEARSAY - I.R.E. 805.

A. Multiple Hearsay
.  Hearsay within hearsay is not excluded under the hearsay rule if each part of the combined statement conforms with an exception to the hearsay rule provided in the Idaho Rules of Evidence.

1. Purpose of Rule
.  This rule recognizes that hearsay can appear in multiple layers, e.g., the nurse’s report recording a patient’s statement.  The rule simply recognizes that such an item can survive a hearsay objection if each layer qualifies under a hearsay exception.  The unstated corollary is that the item is properly excluded if any layer cannot.

2. Problem with Multiple Hearsay
.  The problem of multiple hearsay arises most frequently with respect to hospital records, police reports and business records, when the entrant has no personal knowledge of the underlying event and has based the entry on information supplied by someone else.  If the statement of the person furnishing the information independently qualifies as a hearsay exception the record is admissible under Rule 805.

See, e.g., State v. Boehner, 114 Idaho 311, 756 P.2d 1075 (Ct. App. 1988), reh’g denied, remanded,  1988 Ida. App. LEXIS 102 (Idaho Ct. App.) in which the court held that a police officers’ testimony that they heard the police dispatcher say that defendant had said he “wanted to kill a cop” would be admissible if the state of mind of the officers was at issue, but not to prove the state of mind of the defendant which was not an issue in the case.

3. Judicial Discretion to Exclude Evidence
.  The trial judge has authority under Rule 403 to exclude a statement of multiple hearsay, even if it technically satisfies the rule, when the judge finds the statement so unreliable that its probative value is substantially outweighed by the danger of unfair prejudice or confusion.

IX. ATTACKING AND SUPPORTING CREDIBILITY OF DECLARANT ‑ RULE 806.

A. Impeachment of Hearsay Declarant
.  When a hearsay statement, or a statement defined in Rule 801(d)(2),(C), (D) or (E) has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked, may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent with his or her hearsay statement, is not subject to any requirement that he or she may have been afforded an opportunity to deny or explain.  If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the witness on the statement as if under cross-examination.

1. What May be Shown
.  The credibility of the declarant of a hearsay statement or other statement defined as nonhearsay under either Rule 801(d)(2)(C), (D) or (E) may be attacked by any evidence which would be admissible for that purpose if the declarant had testified as a witness.  Just the declarant’s bias, interest, prejudice, or corruption, his or her prior conviction of a crime, or his or her inconsistent statements may be shown.

2. Rehabilitation
.  If the declarant’s credibility has been attacked, it may be rehabilitated to the same extent as if he or she were a witness.

3. Foundation Required
.  Rule 806, in effect, eliminates all foundation requirements when impeaching the hearsay statements of declarants.  The rule makes clear that evidence of an inconsistent statement or conduct of the declarant is not subject to any requirement that the witness be afforded an opportunity to deny or explain.  Accordingly, the requirements of Rule 613(b), including that the witness be given an opportunity to explain or deny, do not apply to impeachment by prior inconsistent statement when a statement of a declarant not testifying as a witness is introduced into evidence.  Moreover, evidence of such prior inconsistent statement or conduct may be introduced to attack the credibility of the declarant without reference to (1) whether the prior inconsistent statement or conduct occurred prior to or after the statement was admitted into evidence or (2) whether the prior statement admitted into evidence was made at a prior hearing or deposition.

4. Right to Cross-Examine Declarant
.  The last sentence of Rule 806 allows the party against whom an out-of-court statement has been admitted to call the declarant and examine him or her as if under cross-examination.  Such a witness is hostile in law and may be interrogated by leading questions pursuant to Rule 611(c).

X. OTHER HEARSAY EXCEPTIONS.

A. Hearsay Exceptions Created by Rule 101
.  Rule 101(d) creates specific hearsay exceptions by making the Rules inapplicable in part to certain enumerated proceedings.  They are:

(1) Preliminary Hearings, which gives effect to certain hearsay exceptions in Idaho Criminal Rule 5.1(b).

(2) Juvenile Corrections Act.
(3) Masters Proceedings.

(4) Uniform Post-Conviction Act.

(5) Driver’s License Suspension Proceedings.

(6) Paternity Act Proceedings.

In each proceeding, the court is authorized to give effect to the hearsay exceptions that are provided under the statute or rules which govern the particular proceeding.

By reason of the fact that the rules, except for privileges, do not apply to the following enumerated proceedings, hearsay is not excluded from these proceedings: 


(1)
Preliminary questions of fact.


(2)
Special Inquiry Judge.


(3)
Miscellaneous proceedings.


(4)
Contempt proceedings.


(5)
Small claims. 


(6)
Child Protective Act, except adjudicatory proceedings and 


termination proceedings.


(7)
Informal hearings for emergency medical treatment.


(8)
Judicial Authorization for Abortion.

B. Use of Hearsay At Preliminary Hearing
.  Idaho Criminal Rule 5.1 provides that for purposes of a finding of probable cause at a preliminary hearing, hearsay in the form of testimony or affidavits, if deemed credible by the magistrate, may be admitted to prove the existence or non-existence of business or medical facts and records, judgments and convictions of courts, ownership of real or personal property, and reports of scientific examinations of evidence by state or federal agencies or officials.

In State v. Horsley, 117 Idaho 920, 792 P.2d 934 (1990), the Court held that a report of a DNA comparison done by a private laboratory was not a report of medical facts and records admissible in affidavit form pursuant to Criminal Rule 5.1(b), and was instead an inadmissible report of a scientific examination by a non-governmental agency.

C. Use of Depositions
.  Excepted from the definition of hearsay are statements constituting a prior statement by a witness or an admission by a party opponent as defined in Rule 801(d)(1) and (2).  Included within the definition of hearsay are statements made in depositions unless the statements qualify as non-hearsay under Rule 801(d).

As stated in Rule 802, hearsay is not admissible except as provided by the Idaho Rules of Evidence or other rules promulgated by the Supreme Court of Idaho.  The reference in Rule 802 to “other rules promulgated by the Supreme Court of Idaho” is intended to include the Idaho Rules of Civil Procedure and the Idaho Criminal Rules which permit use of deposition testimony and create their own exceptions to the rule against hearsay.

The admissibility of statements made in a deposition, although excepted by the procedural rule from the rule against hearsay, must still satisfy the other requirements for admissibility, including relevance under Rules 401 and 402, first hand knowledge under Rule 602, and authentication under Rule 901.  It must also be tested for admissibility under Rule 403, I.R.E.

PROBLEMS

PROBLEMS - HEARSAY

1.
Plaintiff sued for defamation of credit.  To prove P was a bad credit risk, D offers evidence that P applied for a loan from MegaBank and that Smith, the loan officer, turned P down. Smith has since died, P objects to this testimony as hearsay.

2.
Plaintiff sued Defendant Company and Employee for injuries when Employee drove Company truck into rear of Plaintiff’s vehicle.  Defendant Company denies Employee was acting within scope of his employment when hit Plaintiff.  To prove Employee was not acting within the scope of employment when he hit P with his truck, Defendant Company calls Witness, who will testify that the day before the accident she heard Employee’s supervisor say to Employee, “You are no longer authorized to use Company vehicles.”  P makes a hearsay objection.

3.
Lansing and Clark are involved in a collision at an intersection in Boise.  In Lansing’s action against Clark, Lansing calls Officer Krupke, who arrived on the scene within 3 minutes of the accident.  If permitted, Officer Krupke will testify that she immediately questioned Trout, who was a bystander, and that Trout described how Clark had entered the intersection on a red light, at high speed, while talking on a cell phone.  Clark objects on the ground of hearsay.

4.
Lansing is on trial for the murder of Clark.  Clark was found dead in a campground on the Lochsa river.  The prosecution has evidence of Lansing’s motive and some circumstantial evidence linking Lansing to the murder, but no eyewitness to place Lansing at the scene.  The prosecution calls Scalia, who if permitted will testify that the day before Clark was killed Clark told Scalia, “I’m going fishing tomorrow on the Lochsa with Lansing.”  Lansing makes a hearsay objection to this testimony.

5.
Clark has sued Lansing for intentional infliction of emotional distress following an incident in which Lansing publicly humiliated Clark regarding his inadequate knowledge of the law of evidence.  Clark calls Dr. Feelgood, a psychiatrist who has been treating Clark since the incident.  Clark asks Dr. Feelgood to describe Clark’s statements to the doctor concerning the onset and nature of the emotional problems Clark was having.  Lansing makes a hearsay objection.

6.
Clark has sued Lansing for copyright infringement, claiming Lansing has been plagiarizing Clark’s writings on evidence.  Clark offers in evidence exhibit A, a report by the disciplinary committee of the Idaho State Bar which investigated a complaint by Clark against Lansing.  The report concluded that Lansing had on at least twenty occasions used Clark’s writings as his own.  Lansing makes a hearsay objection.

7.
Lansing is on trial for the burglary of a law office.  The prosecution calls Walters, who states in answer to the request that he state his name for the record, “I’ve decided that I don’t want to testify.”  In a voir dire out of the presence of the jury Walters states that he is afraid of reprisal from Lansing if he testifies, and that he will answer no questions.  The prosecution then offers Walters’ testimony at the preliminary hearing, at which he stated he saw Lansing leaving the law office in question at 3 a.m., carrying a suitcase.

8.
In the same trial, the prosecution has recorded confession of Clark, who is being tried separately from Lansing and who has claimed the Fifth Amendment privilege when called as a witness by the prosecution.  In the confession Clark describes how he and Lansing obtained duplicate keys to the law office and entered it at night to steal records.  Lansing objects to an offer of Clark’s confession in Lansing’s trial.

9.
Rightly or wrongly, the court allows the introduction of Clark’s confession.  In his defense, Lansing calls Kidwell, who will testify that Clark told Kidwell that Clark had burglarized the law office with Schroeder.  The prosecution makes a hearsay objection.

RULES 801 ‑ 806

Rule 801. Definitions.

The following definitions apply under this Article: 


(a)  Statement.  A "statement" is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion. 


(b)  Declarant.  A "declarant" is a person who makes a statement. 


(c)  Hearsay.  "Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 


(d)  Statements which are not hearsay. A statement is not hearsay if - 



(1)  Prior statement by witness. The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony and was given under oath and subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with declarant's testimony and is offered to rebut an express or implied charge against declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or 



(2)  Admission by party-opponent. The statement is offered against a party and is (A) the party's own statement, in either an individual or a representative capacity, or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by a party to make a statement concerning the subject, or (D) a statement by a party's agent or servant concerning a matter within the scope of the agency or employment of the servant or agent, made during the existence of the relationship, or (E) a statement by a co‑conspirator of a party during the course and in furtherance of the conspiracy. 

(Adopted January 8, 1985, effective July 1, 1985.)

Rule 803. Hearsay exceptions; availability of declarant immaterial.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness. 


(1)  Present sense impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. 


(2)  Excited utterance. A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 


(3)  Then existing mental, emotional, or physical condition. A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will. 


(4)  Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the source thereof insofar as reasonably pertinent to diagnosis or treatment. 


(5)  Recorded recollection. A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the memory of the witness and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party. 


(6)  Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 


(7)  Absence of entry in records kept in accordance with the provisions of paragraph (6). Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness. 


(8)  Public records and reports. Unless the sources of information or other circumstances indicate lack of trustworthiness, records, reports, statements, or data compilations in any form of a public office or agency setting forth its regularly conducted and regularly recorded activities, or matters observed pursuant to duty imposed by law and as to which there was a duty to report, or factual findings resulting from an investigation made pursuant to authority granted by law. The following are not within this exception to the hearsay rule: (A) investigative reports by police and other law enforcement personnel, except when offered by an accused in a criminal case; (B) investigative reports prepared by or for a government, a public office or an agency when offered by it in a case in which it is a party; (C) factual findings offered by the government in criminal cases; (D) factual findings resulting from special investigation of a particular complaint, case, or incident, except when offered by an accused in a criminal case. 


(9)  Records of vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law. 


(10)  Absence of public record or entry. To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry. 


(11)  Records of religious organizations. Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization. 


(12)  Marriage, baptismal, and similar certificates. Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter. 


(13)  Family records. Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like. 


(14)  Records of documents affecting an interest in property. The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office. 


(15)  Statements in documents affecting an interest in property. A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document. 


(16)  Statements in ancient documents. Statements in a document in existence thirty years or more the authenticity of which is established. 


(17)  Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations. 


(18)  Learned treatises. To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or arts, established as a reliable authority by testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits, except upon motion and order for good cause shown. 


(19)  Reputation concerning personal or family history. Reputation among members of a person's family by blood, adoption, or marriage, or among a person's associates, or in the community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of a person's personal or family history. 


(20)  Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located. 


(21)  Reputation as to character. Reputation of a person's character among the person's associates or in the community. 


(22)  Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the state in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused.  The pendency of an appeal may be shown but does not affect admissibility. 


(23)  Medical or dental tests and test results for diagnostic or treatment purposes.  A written, graphic, numerical, symbolic or pictorial representation of the results of a medical or dental test performed for purposes of diagnosis or treatment for which foundation has been established pursuant to Rule 904, unless the sources of information or other circumstances indicate lack of trustworthiness.  This exception shall not apply to: (A) psychological tests; (B) reports generated pursuant to I.R.C.P. 35(a); (C) medical or dental tests performed in anticipation of or for purposes of litigation or; (D) public records specifically excluded from the Rule 803(8) exception to the hearsay rule.  


(24)  Other exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. A statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant. 

(Adopted January 8, 1985, effective July 1, 1985; amended June 15, 1987, effective November 1, 1987; amended March 24, 2005, effective July 1, 2005; amended October 23, 2008, effective January 1, 2009.)

Rule 804. Hearsay exceptions; declarant unavailable.


(a)  Definition of unavailability. "Unavailability as a witness" includes situations in which the declarant - (1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or (2) persists in refusing to testify concerning the subject matter of declarant's statement despite an order of the court to do so; or (3) testifies to a lack of memory of the subject matter of declarant's statement; or (4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or (5) is absent from the hearing and the proponent of declarant's statement has been unable to procure declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.  A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of declarant's statement for the purpose of preventing the witness from attending or testifying. 


(b)  Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: 



(1)  Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 



(2)  Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that declarant's death was imminent, concerning the cause or circumstances of what declarant believed to be the declarant's impending death. 



(3)  Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject declarant to civil or criminal liability, or to render invalid a claim by declarant against another, that a reasonable man in declarant's position would not have made the statement unless declarant believed it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. 



(4)  Statement of personal or family history. (A) a statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared. 



(5)  Forfeiture by wrongdoing.  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.



(6)  Other exceptions. A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the party's intention to offer the statement and the particulars of it, including the name and address of the declarant. 

(Adopted January 8, 1985, effective July 1, 1985; amended April 4, 2008, effective July 1, 2008.)

Rule 805. Hearsay within hearsay.

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules. 

(Adopted January 8, 1985, effective July 1, 1985.)

Rule 806. Attacking and supporting credibility of declarant.

When a hearsay statement, or a statement defined in Rule 801(d)(2), (C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or conduct by the declarant at any time, inconsistent with declarant's hearsay statement, is not subject to any requirement that declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination. 

(Adopted January 8, 1985, effective July 1, 1985.)
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