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TRIAL EVIDENCE FOR JUDGES

By

D. Craig Lewis, Esq.
Merlyn W. Clark, Esq.
PART THREE:  EXHIBITS, DEMONSTRATIVE EVIDENCE AND ILLUSTRATIVE AIDS, TESTS, ANALYSES AND EXPERIMENTS

I. INTRODUCTION

This is the third of a five-part series on the law of evidence being presented to the judges of Idaho.  The first part focused on the management of a trial and the second part focused on witnesses and the examination of witnesses.  This part focuses on the admissibility of exhibits, demonstrative evidence and illustrative aids, and tests, analyses and experiments.  Part four focuses on the exclusionary rules and part five focuses on the hearsay rules. 

Evidence is not confined to oral testimony.  It includes tangible objects which are presented for an examination by the court and jury.  Such tangible evidence has been called real evidence, demonstrative evidence, documentary evidence, and exhibits.  It is of value because through direct self-perception the trier of the facts obtains evidence which may be used in the impeachment of a witness or to prove or disprove some issue in the case.

Its admissibility presents three basic problems: (1) relevancy, or the value of the real evidence in assisting the trier of facts in determining any of the issues, (2) authenticity or identification that it is what the proponent of the evidence represents it to be, and (3) unfair prejudice, or the possibility that, because of the nature of the real evidence, it may be misused by the jury to such an extent as to outweigh the value of the evidence as probative of the issues in the case.
II. RELEVANCE THEORY

A. General Rules of Relevance.  (IRE 401 & 402)

1. Relevance Defined
. "Relevant Evidence" means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence. 

2. General Admissibility
.  All relevant evidence is admissible except as otherwise provided by the Rules of Evidence or other rules applicable in the courts of Idaho.  Evidence which is not relevant is not admissible. 

3. "Minimal Relevance
."  The evidence rules apply the concept of "minimal relevance."  IRE 401 considers evidence relevant if it has "any tendency" to make a fact of consequence more or less probable. State v. Hocker, 115 Idaho 544, 768 P.2d 807 (Ct. App. 1989).   In many cases probative value is incremental:  "A brick is not a wall." Each item of evidence need not alone have probative value if the cumulative effect is probative.  See, e.g., State v. Hocker, 115 Idaho 544, 768 P.2d 807 (Ct. App. 1989).

4. Indirectly Consequential Evidence
.  Evidence may be indirectly consequential and therefore relevant when offered to attack or support the credibility of a witness, to explain or aid the fact finder in understanding other evidence, or to lay foundation for testimony or the admission of other evidence.  See, e.g., State v. Rothwell, ___ Idaho ___, 294 P.3d 1137 (2013), rev. den., ___ Idaho ___, 2013 Ida. LEXIS 72 (Idaho Feb. 28, 2013) (in trial for lewd conduct with six-year old, character witnesses should have been allowed to testify regarding defendant’s interactions with children and his trustworthiness with preteens; so long as specific incidents were not described, witnesses’ opinions were pertinent); State v. Karpach, 146 Idaho 736, 202 P.3d 1282 (2009) (store manager’s testimony with regard to camera coverage in the store was material and relevant; it would have challenged the store loss prevention investigator’s credibility and could have had exculpatory value); State v. Walker, 121 Idaho 18, 822 P.2d 537 (Ct. App. 1991)(background for a witness's narrative to give it context).

5. Remoteness
.  Remoteness of the proffered evidence from the issue being proved may be considered in determining probative value under the rule.  At some point the remoteness of the evidence may render it irrelevant.  See, e.g., Lehmkuhl v. Bolland, 114 Idaho 503, 757 P.2d 1222 (Ct. App. 1988), rev. denied, 1988 Ida. LEXIS 79 (Idaho)(observations of driving 3 or 4 hours prior to accident offered to show condition of driver at time of accident was too remote); State v. Cook, 144 Idaho 784, 171 P.3d 1282 (Ct. App. 2007) (in defendant’s rape and drug case, the court erred  by admitting evidence that defendant has supplied two minors methamphetamine, more than one year prior to the incidents he was charged with, because there was no evidence “linking” the alleged delivery of the drugs in the instant charges; the prior act was a distinct and “self-contained” incident).  See also State v. Hernandez, 120 Idaho 653, 818 P.2d 768 (Ct. App. 1991)(threatening letters sent to victim months or years after attack which threatened harm if victim reported the attack were not too remote and were relevant to show knowledge).

6. Determination Not Discretionary
.  The determination of relevance is a legal question, not a matter of discretion.  State v. Raudebaugh, 124 Idaho 758, 864 P.2d 569 (1993).  Whether evidence is relevant under Rule 401 is an issue of law which an appellate court will review de novo. State v. Sanchez, 147 Idaho 521, 211 P.3d 130 (2009). 

7. Presumptive Admissibility
.  "The evidence rules give presumptive admissibility to relevant evidence.  IRE 402 provides that 'all relevant evidence is admissible except as otherwise provided by these rules or by other rules applicable in the courts of this state.'  The effect of this approach is to place on the party opposing the admission of relevant evidence the burden of justifying its exclusion, rather than requiring the proponent to justify admission."  Lewis, Idaho Trial Handbook, 219 (2d ed. 2005).

8. Materiality
.  The rules do not refer to "materiality."  The concept is combined with relevance in IRE 401, in the reference to a fact "of consequence to the determination of the action."  A fact is relevant if it tends to prove a point.  It is material if the point is legally significant to the outcome.

B. Relevance Conditioned on Other Facts.

1. Proof of Foundation
.  "The quality of proof needed to establish a foundation of relevance is addressed in IRE 104(b)--'Relevance conditioned on fact.' The rule states that where relevance depends on fulfillment of a condition of fact the foundational proof must be 'sufficient to support a finding of the fulfillment of the condition.' "Lewis, Idaho Trial Handbook, 220 (2d ed. 2005).


In State v. Rothwell, ___ Idaho ___, 294 P.3d 1137 (2013), rev. den., ___ Idaho ___, 2013 Ida. LEXIS 72 (Idaho Feb. 28, 2013), the Supreme Court held that the district court may allow a foundation to be established outside the presence of the jury as to witnesses’ opinions that defendant did not have the character of a child molester.  

2. Court's Screening Function
.  "The effect of the rule in a jury trial is to assign to the court a screening function: the court should not determine admissibility based on whether the court is persuaded by the foundational proof; rather, it should admit the evidence if a jury could reasonably believe the foundational facts."  Id.

3. Preponderance Standard Governs
.  "In most situations, including evidence offered by the prosecution in criminal trial, the 'preponderance' standard governs determination of foundational facts; evidence is sufficient to fulfill a foundational condition if it is sufficient to permit a finding that the foundational fact is more likely true than not.  See, e.g., State v. Peite, 122 Idaho 809, 839 P.2d 1223 (Ct. App. 1992)(prosecution not required to prove conclusively that bruises shown in photograph of rape victim were inflicted by defendant; victim's testimony that defendant inflicted bruises was sufficient foundation)."  Id.

4. Standard in Criminal Cases
.  "However, in a criminal prosecution, when the evidence in question constitutes the proof of an element of the charged crime the foundational proof ultimately must satisfy the 'beyond a reasonable doubt' standard."  Id.

C. Circumstantial Evidence.

1. Definition and Treatment
.  Circumstantial evidence is that which proves the fact of consequence through inference. The rules give no special treatment to circumstantial evidence, recognizing that circumstantial evidence can be as powerful as direct evidence.  

2. Criminal Cases
.  In criminal cases no special instruction on circumstantial evidence should be given.  In State v. Humphrey’s, 134 Idaho 657, 8 P.3d 652 (2000) (overruled State v. Holder, 100 Idaho 129, 594 P.2d 639 (1979)), the Idaho Supreme Court held that if the jury is properly instructed on reasonable doubt the defendant is not entitled to any additional instruction on circumstantial evidence. 

D. Probative But Prejudicial Evidence.  (IRE 403)

1. Balancing Test
.  Rule 403 provides a balancing test for the exclusion of otherwise relevant, admissible evidence on the grounds of confusion, prejudice or waste of time. "Prejudice" in this context means unfair prejudice - the tendency of evidence to lead the trier of fact astray.  The IRE 403 balancing test is weighted in favor of admission, directing exclusion only where the prejudicial potential substantially outweighs the probative value.

See, e.g., State v. Salazar, ___ Idaho ___, 278 P.3d 426 (2012), rev. den., ___ Idaho ___, 2012 Ida. LEXIS 151 (June 11, 2012) (court did not err in allowing detective to testify the detective believed the person in a photograph to be defendant in a trial for aggravated battery; defendant’s claim of lack of probative value was without merit and defendant identified no unfair prejudice); State v. Jones, ___ Idaho ___, ___ P.___, 2011 Ida. App. LEXIS 76 (Sept. 12, 2011) ( in rape case, court erred by admitting prior  acts evidence because an assertion, and defendant’s admission, that he had sexual intercourse with a prior complainant while she was sleeping, that that was a “bad thing” that he had done and that he was on felony probation for such an act was a classic example of evidence which posed the danger that it would stir the passion of the jury as to sweep them beyond a rational consideration of guilt or innocence of the crime on trial).  

2. Powers to Minimize Prejudice
.  When evidence with prejudicial potential is admitted the court has broad powers to attempt to minimize prejudice through limitations on the proof, or cautionary or limiting instructions.  See IRE 105.

See, e.g., State v. Stevens, 146 Idaho 139, 191 P.3d 217 (2008) (in murder prosecution, court properly admitted video of computer generated objects falling down stairs as it was relevant to illustrate state expert’s testimony that it was impossible for deceased infant to have sustained his injuries as a result of falling down stairs, as defendant claimed; the probative value of the video was not outweighed by its prejudicial effect, particularly in light of limiting instructions issued by the court). 

III. EXHIBITS

A. Real Evidence.

1. Real Evidence Defined
.  "Real evidence" refers to evidence offered as proof of matter actually involved in the events in issue, for example, a weapon allegedly used in a shooting, photographs of a crime scene as it allegedly appeared following the crime, or a bag of cocaine alleged to have been in the defendant's possession.

2. Foundation Required
.  The foundation required for real evidence is a function of relevance.  The evidence must be shown to be substantially similar, in the respects important to the case, to its condition at the time in question.  Changes in condition do not necessarily disqualify the evidence if the changes can be satisfactorily accounted for and explained to the jury.

3. Chain of Custody
.  A chain of custody is one way of establishing that an item is genuine.  It is essential only when there is some substantial risk that the item may have been switched or altered in a material way.  Gaps in the chain do not necessarily disqualify the evidence if, under the circumstances, the gaps do not present a substantial risk of substitution or alteration.  Thus, the more easily switched (i.e. generic) or altered (e.g. fragile) the relevant characteristics, the more complete the chain of custody should be.

"The chain of custody needed to establish the authenticity of an item of real evidence offered by the prosecution in a criminal case need not exclude all possibility of tampering; it is sufficient if it establishes a reasonable probability that the article has not changed in any material respect.  See State v. La Mere, 103 Idaho 839, 655 P.2d 46 (1982)."  Lewis, Idaho Trial Handbook, p. 255 (1995).

The fact that an item has changed between the time of the events in issue and the time it is offered does not preclude its admission if the changes can be accounted for and will not render the proof potentially misleading.  See State v. Griffith, 94 Idaho 76, 481 P.2d 34 (1971).

"However, admission of an item of physical evidence whose connection with the case is only speculative can constitute reversible error. In State v. Seitter, 127 Idaho 356, 900 P.2d 1367 (1995), a prosecution for possession of a controlled substance with intent to deliver, the Supreme Court held that admission of two baggies containing an unidentified white powdery substance was error.  Because the substance in the baggies was unidentified, the evidence was irrelevant." Lewis, Idaho Trial Handbook, Supp. at 57 (1998).

The Court of Appeals has held that establishing a chain of custody is a permissible means of authenticating relevant evidence, but is not itself a separate prerequisite for admissibility.  State v. Lopez, 107 Idaho 726, 692 P.2d 370 (Ct. App. 1984).

The Idaho Court of Appeals has held in a criminal action, that physical evidence which consisted of panties of a sexually abused child which tested positive for semen, must be shown to be in substantially the same condition when offered as they were when the crime was committed, citing State v. Griffith, 94 Idaho 76, 481 P.2d 34 (1971) and State v. Kodesh, 122 Idaho 756, 838 P.2d 885 (Ct. App. 1992).  The court explained that the article need not be in precisely the same condition at the time of trial as at the time when it played a role in the occurrence of the alleged offense, but if its condition has changed, the change must not have been made for unjustifiable purposes and it must not be of sufficient magnitude that the exhibit will mislead.  The court continued: "It is not necessary that the party offering the exhibit exclude all possibility of tampering.  Rather, the standard for admission of the evidence is whether the trial court is satisfied that, in all reasonable probability, the exhibit has not been changed in any material respect."  State v. Brown, 131 Idaho 61, 951 P.2d 1288 (Ct. App. 1998). The determination falls within the sound discretion of the trial court. Id.
4. Authentication of Evidence.  (IRE 901)
  Rule 901 provides that the requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.  IRE 901(b)(4), which provides for authentication by distinctive characteristics and the like, offers perhaps the most common method of authentication of real evidence.

5. Risks of Unfair Prejudice
.  Real evidence can present risks of unfair prejudice addressed by IRE 403.  For example, gruesome autopsy or crime scene photographs can raise risk of inflaming a jury's anger toward a defendant.  Here the court must balance the need for and relevance of the evidence against the possible unfair prejudice.

In State v. Sanchez, 147 Idaho 521, 211 P.3d 130 (Ct. App. 2009), a marcher by torture prosecution, the Court of Appeals held it was not error to admit 28 photographs of the child victim’s injuries and autopsy where the victim suffered more than 60 bruises plus fractures, cuts, abrasions, internal injuries, and brain injury, requiring multiple photographs to properly portray the extent of the injuries.

See also State v. Reid, 151 Idaho 80, 253 P.3d 754 (Ct. App. 2011), rev. den., (May 23, 2011), in which the Court of Appeals held that gruesome photographs were properly admitted to prove the elements of the prosecution’s case despite the defendant’s offer to stipulate to the fact and manner of death.

"In applying the balancing test of IRE 403 to evidence which has prejudicial aspects, a court should not simply balance the probative value of the offered evidence as a whole against its potential for prejudice. Where a witness's testimony will relate prejudicial matter of minimal relevance as well as probative facts, the court should consider how the statement might be modified in order to avoid undue prejudice while preserving the probative value. State v. Bingham, 124 Idaho 698, 864 P.2d 144 (1993)."  Lewis, Idaho Trial Handbook, p. 136 (1995).

B. Documentary Evidence.  (IRE 901)

1. Authentication
.  IRE 901 offers a variety of ways of authenticating documentary evidence: testimony of a witness familiar with the document, IRE 901(1); lay witness identification of handwriting, 901(2); comparison of handwriting with exemplars by an expert or by the jury, 901(3); in appropriate cases, distinctive characteristics or contents (e.g., the "reply letter" doctrine), 901(b)(4); and for public records, the testimony of a witness who obtained the document that it came from the public office where such records are kept, 901(b)(7).

"IRE 901(b)(7) permits authentication by evidence that a writing authorized to be recorded in a public office is from the office where such records are kept. This provision applies to private writings as well as public records where the public office is under an official duty to receive and maintain the private writings. State v. Silverson, 130 Idaho 283, 939 P.2d 859, 1997 WL 299521 (Ct. App. 1997)(IRE 901(b)(7) applied to records of invoices sent to Department of Health and Welfare where invoices formed part of Department's payment procedures)." Lewis, Idaho Trial Handbook, Supp. at 55 (1998).

"The Court of Appeals has recognized a means of authentication not specifically listed in IRE 901(b) but clearly within the scope of IRE 901(a), evidence that the party against whom a document is offered has admitted its authenticity. State v. Silverson, 130 Idaho 283, 939 P.2d 859, 1997 WL 299521 (Ct. App. 1997)(defendant's admission in interview that he signed document was sufficient authentication under IRE 901(a)." Id. 

I.R.E. 901(b)(10) makes clear that any method of authentication or identification that is provided by Supreme Court rule or by a statute or as provided in the Constitution of Idaho will satisfy Rule 901(a).  The fact that a particular situation is expressly covered by language in Rule 901(b), any rules of procedure, or a specific statute does not make the method of authentication exclusive. Any other method which would be applicable may be used. See, e.g., I.R.E. 803(8) Public records and reports; (9) Records of vital statistics; (10) Absence of public record or entry; (11) Records of religious organizations; (12) Marriage, baptismal, and similar certificates; (14) Records of documents affecting an interest in property; and (15) Statements in ancient documents. See also, I.R.C.P. 44(c).

2. Authentication of Computerized Data
.  The evidence rules do not have a specific provision addressing the authentication requirements for computer-generated or stored documents.  However, IRE 901(b)(9) would seem to address most issues that might arise.  It provides that matter can be authenticated by "describing a process or system used to produce a result and showing that the process or system produces an accurate result."

Computer generated scientific data should be treated like other scientific tests: admissibility is conditioned upon a sufficient showing that (1) the computer is functioning properly, (2) the underlying data is sufficiently accurate and complete, and (3) the program is accepted by the appropriate community of scientists. See, e.g., Commercial Union Insurance Co. v. Boston Edison Co., 591 N.E.2d 165 (Mass. 1992)(foundation that computer program for measuring heat usage in a building was generally accepted by the appropriate community of scientists was sufficient foundation and proponent need not prove exactly how the program operates).

A dispute may arise over the accuracy of the means employed to input data into the computer, which may be subject to human error, be based on inadmissible hearsay information, or be untrustworthy. See, e.g., City of Idaho Falls v. Beco Constr. Co., 123 Idaho 516, 850 P.2d 165 (1993) (descriptions of proof authenticating computer printouts and underlying record-keeping system).  

3. Self-authentication.  (IRE 902)
  IRE 902 provides a number of ways by which a document can "self-authenticate" - i.e., be admissible without the need for an authenticating witness.  Perhaps the most common method is 902(8), by acknowledgement.  In addition, 902(1), (2) and (4) provide for authentication through various kinds of officers' certificates.

4. Self-Authentication of “Penitentiary Packets”--State v. Marsh
.  Rule 902(4) provides that a certified copy of a public record is self-authenticating if it is “authorized by law to be recorded or filed and is actually recorded or filed in a public office . . . [and is] certified as correct by the custodian or other person authorized to make the certification.”  During the persistent violator segment of a felony trial, the district court admitted into evidence a “penitentiary packet” which contained photocopies of certified copies of judgments of conviction for Marsh’s previous felony convictions.  Affixed to the front of the packet was a certificate of authenticity from the records department of the Idaho Department of Correction, which stated that the signatories were in legal custody of Marsh’s original files, that they had compared the copies in the packet to the originals, and that the packet contained true and correct copies of the originals.  Marsh objected to admission of the penitentiary packet on the ground the judgments were not properly authenticated because there were no original certifications of the judgments by the court clerk.  The Idaho Court of Appeals held the packet was properly admitted.  State v. Marsh, 153 Idaho 360, 283 P.3d 107 (Ct. App. 2011).  


The Court of Appeals stated that Idaho Rule of Evidence 902(4) provides that a certified copy of a public record is self-authenticating if it is “authorized by law to be recorded or filed and is actually recorded or filed in a public office . . . [and is] certified as correct by the custodian or other person authorized to make the certification.”  The Court noted that Idaho Code § 19-2519(b) provides that after entry of a judgment of conviction, the clerk of the court must deliver a certified copy of the judgment to the Idaho Department of Correction.  IDOC is required to retain a complete record of every prisoner, I.C. § 20-226, which must include a certified copy of any judgments of conviction.  I.C. § 20-237.  Thus, although the court clerk is the only official custodian of the original judgment, IDOC was an official custodian of properly certified copies of the original judgments, and it could therefore certify photocopies of the certified copies of the judgments.  The Court held that the two tiers of certification work together to ensure the authenticity of the penitentiary packet, and it therefore was admissible.

5. Certified Records of Regularly Conducted Activity.  (IRE 902(11))
  Rule 902(11) was added in 2005.  It appears to be an effort to provide for satisfaction of hearsay admissibility conditions as well as authentication requirements for business records, through a sworn statement that the IRE 803(6) hearsay exception conditions are met.  Under IRE 104(a) the court can consider such an affidavit in deciding whether the factual prerequisites for the business records exception are met.

6. Authentication of Foreign Judgments--State v. Howard
.  To prove enhancement of a DUI charge from a misdemeanor to a felony, the State sought to introduce the defendant’s prior DUI convictions, one of which was from California.  The district court held that although the certified copy of the California judgment satisfied the authentication requirements of I.R.E. 902(4), it was not admissible because the document did not comply with Idaho Code § 9-312 and 28 U.S.C. § 1738.  The State acknowledged that the foreign judgment did not comply with the state and federal statutes, both of which required a certificate from a judge, but contended that if the document satisfies the Idaho Rule of Evidence regarding authentication, it need not also comply with the statutes.  The Idaho Supreme Court agreed with the State.  In State v. Howard, 150 Idaho 471, 248 P.3d 722 (2011), the Court held that the California judgment was admissible.  The Court said that Idaho Code § 9-312 may be read as merely providing an alternate way of admitting and proving judicial records, that 28 U.S.C. § 1738 is not the exclusive means by which out-of-state judgments may be authenticated, and that states can set lesser standards.  Therefore, compliance with I.R.E. 902 was sufficient.

7. Authentication of Tests and Test Results.  (IRE 904)
  Rule 904 was adopted effective January 1, 2009.  It provides for authentication of medical or dental tests and test results for diagnostic or treatment purposes.

Rule 904 provides for authentication of items described in Rule 803(23), also adopted effective January 1, 2009, which creates a hearsay exception for medical or dental tests and test results for diagnostic or treatment purposes.  Rule 904(1) states:  "Extrinsic evidence of authenticity as a condition precedent to admissibility is not required for items described in Rule 803(23) if the proposed exhibit identifies the person or entity who conducted or interpreted the test, the name of the patient, and the date when the test was performed, and notice was given in accord with subsection (2) of this rule."  The Rule further provides for objection to authenticity or admissibility and that the effect of the Rule does not restrict argument or proof relating to the weight to be accorded evidence submitted under the Rule. 

8. Altered Documents
. Idaho Code 9-601 provides that a party who produces a writing which has been altered or appears to have been altered in a material respect after its execution must account for the alteration.  Although the statute has been replaced by the Rules of Evidence, the Idaho Court of Appeals has relied on the authority of the statute to allow admission of altered documents.  Lowry v. Ireland Bank, 116 Idaho 708, 779 P.2d 22 (Ct. App. 1989) involved an increase in the amount of a note with consent of the borrower and Pocatello R. R. Employees Fed. Credit Union v. Galloway, 117 Idaho 739, 791 P.2d 1318 (Ct. App. 1990) involved the alteration of terms of a note by agreement of the parties.  The result should be the same under the Rules of Evidence. See Lewis, Idaho Trial Handbook, p. 242 (1995).

9. Required Introduction of Related Portions
.  Rule 106 provides that when a writing or recorded statement or a part thereof is introduced, an adverse party may require the offeror to introduce at that time "any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it."  

When applicable, this rule may operate as an exception to any hearsay or other objection which might otherwise be directed at the proof.

A request for the admission of related portions of a writing or statement pursuant to Rule 106 must identify those portions of the statement which explain, qualify, or are otherwise relevant to the portions admitted.  A request for the admission of the entire remainder of a writing has been held improper.  See State v. Fain, 116 Idaho 82, 774 P.2d 252 (1989), cert. denied, 493 U.S. 917 and (criticized on other grounds by State v. Paz, 118 Idaho 542, 798 P.2d 1 (1990)). 

10. Summaries of Voluminous Documents
.  Rule 1006 permits proof of the contents of voluminous writings, recordings or photographs to be made through a chart, summary or calculation when the items cannot conveniently be examined in court.  The right to do so is conditioned on making the originals or duplicates of the originals available for examination and/or copying by other parties, at a reasonable time and place, and the court may order that the underlying documents be produced in court.  The underlying documents must themselves be shown to be admissible. See State v. Barlow, 113 Idaho 573, 746 P.2d 1032 (Ct. App. 1987).

11. Necessity of Offering Document into Evidence
. "Documents do not become evidence until offered and admitted by the court.  A claim of error in the exclusion of an exhibit will not be entertained where the trial record does not disclose that the exhibit was ever offered. Harmston v. Agro-West, 111 Idaho 814, 727 P.2d 1242 (Ct. App. 1986)." Lewis, Idaho Trial Handbook, p. 250 (1995). 

"Allusions or indirect references to the documents by a witness will not make the documents evidence in the case, nor will physical presence of the document before the judge during the questioning of a witness.  Crollard v. Crollard, 104 Idaho 189, 657 P.2d 486 (Ct. App. 1983) (refusing to treat as evidence answers to interrogatories that had been filed with court prior to trial under then-existing rules of discovery)." Id.

"Similarly, pretrial submissions to the court do not become evidence unless offered and admitted at trial, unless so provided in a pretrial order or stipulation. Donndelinger v. Donndelinger, 107 Idaho 431, 690 P.2d 366 (Ct. App. 1984)."  Id.

"However, the trial court has the discretion to permit a party to reopen its case after it has rested in order to cure a failure to make a formal offer of evidence.  See, e.g., Robert V. De Shazo & Assocs. v. Farm Management Servs.,  101 Idaho 154, 610 P.2d 109 (1980)(reopening proper when exhibits had been prepared by witnesses while testifying in front of jury and failure to offer was due to oversight)." Id. 
C. "Best Evidence" Requirements.

1. "Best Evidence" Rule.  (IRE 1001)
  "The term 'best evidence,' although often employed by judges and lawyers, is a misnomer; there is no rule of evidence which requires that a party prove a matter through the 'best' available evidence of the matter. Instead, this set of rules requires only that when a party seeks to prove the contents of a writing, recording or photograph, it must be proved through production of the original unless production of the original is excused under the rules.  Accordingly, this might more accurately be called the 'original document' rule." Lewis, Idaho  Trial Handbook, p. 244 (1995).

If proof through the original is not available or feasible, Rule 1004 provides for proof by secondary evidence. Secondary evidence is allowed under four circumstances under Rule 1004: (1) when all originals have been lost or destroyed, unless the proponent did so in bad faith; (2) when no original can be obtained by any reasonably practicable, available judicial process or procedure; (3) when an opposing party who possesses the original failed to produce it after having been served with notice that the contents would be the subject of proof at trial; and (4) when the document is "collateral," i.e., not closely related to a controlling issue.

Rule 1005 permits proof of public records by a copy which is certified under Rule 902 or testified to be correct by a witness who compared it with the original public record.

Rule 1007 permits proof of the contents of a document through the testimony at trial or deposition of a party against whom it is offered, or by their written admission of the contents, without accounting for the original.

2. Observer's Testimony
.  When an event has been both observed and recorded, an observer's testimony describing the event is not covered by the "best evidence" rule.  Thus, even though a conversation was tape recorded or otherwise documented, a participant could testify to the conversation without violating the rule.

3. Duplicates
.  IRE 1003 provides that "duplicates" (e.g., Xerox copies), are admissible like originals unless there is a genuine question raised as to the authenticity of the original.

4. Photographs
.  For photographs, every print from a negative is an original.

5. Computer-stored Data
.  Rule 1001(3) treats all computer printouts as originals. 

6. Fact Questions
.  IRE 1008 addresses how fact questions concerning best evidence issues are divided between judge and jury.  In substance it provides that the judge decides whether the prerequisites for use of secondary evidence have been met.  However, where the dispute is which of several documents is the original, or whether a copy is accurate, the question is for the jury.

7. Form of Secondary Evidence
.  When secondary evidence is admissible, Rule 1004 draws no distinction among the permissible forms of proof - e.g., through testimony, a copy, or a written summary.

In the case of public records subject to Rule 1005, there is a priority of secondary proof.  Rule 1005 requires that proof be by a copy of the record authenticated in accordance with the rule unless such a copy is not reasonably available. 

D. Role of Judge and Jury on Authentication Questions.  (IRE 104)

1. Preliminary Questions of Admissibility
.  IRE 104 is a basic rule outlining the respective roles of judge and jury on questions of admissibility of evidence.

2. Questions of Fact
.  IRE 104(a) assigns to the judge, with one exception addressed in IRE 104(b), the duty to resolve whatever factual questions underlie the qualification of evidence for admission (e.g., whether the factual predicates for a hearsay exception are met, or whether a communication was made in a context that gives rise to a privilege).  In making these determinations the court is bound only by the law of privilege, and can consider any information the court finds useful in deciding the questions.

3. Relevancy Conditioned on Fact
.  IRE 104(b) operates when the question is the sufficiency of foundation for relevance.  It limits the role of the judge when the question is whether evidence is relevant and the relevance turns on "the fulfillment of a condition of fact," e.g., whether a particular item is genuine or has been altered.  Here the judge performs a "gatekeeper" role, deciding only whether there is enough evidence to allow the jury to find that the condition of fact is satisfied.

E. Evidentiary Use of Pleadings and Discovery Materials.

1. Judicial Admissions
.  Statements of fact in affirmative as well as responsive pleadings are judicial admissions, to be taken as true against the pleader unless withdrawn or amended.  Even when withdrawn or amended the statements are non-binding admissions of a party, admissible against the party for their appropriate weight.

2. Plea of Guilty
.  In a criminal prosecution, a defendant’s knowing and voluntary guilty plea is a judicial admission of all facts charged by the indictment or information. State v. Coffin, 104 Idaho 543, 661 P.2d 328 (1983). A guilty plea to a criminal charge is a judicial admission of all facts charged by the indictment or information, and admissible as an admission of a party opponent in a subsequent civil action involving the same underlying issues. Mattson v. Bryan, 92 Idaho 587, 448 P.2d 201 (1968). This is also true for pleas to traffic infractions. Beale v. Speck, 127 Idaho 521, 903 P.2d 110 (Ct. App. 1995).


In Kuhn v. Proctor, 141 Idaho 459, 111 P.3d 144 (2005), the Idaho Supreme Court held that payment of a traffic infraction fine by mail without entry of a guilty plea is an admission of liability, admissible in a subsequent civil action, overruling LaRue v. Archer, 130 Idaho 267, 939 P.2d 586 (Ct. App. 1997).  

3. Requests for Admissions
.  Admissions in response to IRCP 36 Requests for Admissions are binding and conclusive unless withdrawal is permitted by the court.  See IRCP 36(b).

4. Answers to Interrogatories
.  A party's statements in sworn answers to IRCP 33 Written Interrogatories are not conclusive; they are, however, admissible as admissions of a party-opponent.  To be properly considered as proof such statements must be introduced into evidence.  See Crollard v. Crollard, 104 Idaho 189, 657 P.2d 486 (Ct. App. 1983).

5. Deposition Testimony of a Party
.  Statements of a party in a deposition are admissible by the opposing party for any purpose.  See IRCP 32(a)(2). If offered by the party who made the statement they would, of course, be inadmissible hearsay unless subject to an exception.

6. Deposition Testimony of a Non-party
.  Deposition statements of non-party witnesses are also hearsay.  They are potentially admissible (a) to impeach trial testimony, or (b) in lieu of trial testimony if the witness is dead or otherwise unavailable as described in IRCP 32(a)(3).  [See also IRE 804(b)(1), the Former Testimony hearsay exception].  At least in theory, when deposition testimony is admissible it should only be read to the jury, not admitted through a transcript. Admission of a transcript would give such testimony undue weight over other testimony in the case.

F. Reports of Experts.

1. Inadmissible Hearsay
.  Generally the reports of experts contain inadmissible hearsay and, in the absence of some specific exception in Rule 803, are inadmissible. 

2. As Basis for Expert's Opinion
.  The contents of reports of experts often form the basis of an expert's opinion, as is permitted under IRE 703.  However, Rule 703 does not authorize the admission of the report of otherwise inadmissible underlying data for substantive purposes. 

3. IRE 703 Has Been Amended
.  "Decisions of both the Supreme Court and the Court of Appeals have taken the position that former IRE 703 permits disclosure, during direct examination of an expert witness, of the otherwise inadmissible facts or data on which the opinion is based. In Doty v. Bishara, 123 Idaho 329, 848 P.2d 387 (1992), the Supreme Court found no error in an expert's testimony on direct examination to observations made by a non-disclosed expert witness because the testifying expert stated that he relied in part upon those observations in forming his opinions. In Long v. Hendricks, 109 Idaho 73, 705 P.2d 78 (Ct. App. 1985), the Court of Appeals found no error in the introduction of a medical expert's testimony which related information from another's doctor's records on which the testifying expert has relied."  Lewis, Idaho Trial Handbook, pp. 186-7 (1995). 

These decisions have misapplied Rule 703.  Nothing in Rule 703 or 705 indicates an intention to create an independent basis for the admission of inadmissible hearsay evidence, other than the provision in Rule 705 that the opponent may require its disclosure on cross-examination.

In 2002, Rule 703 was amended to provide that facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion of inference unless the court determines that the probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

"Properly applied, the rule will allow the expert to state an opinion based on inadmissible evidence and to indicate the general nature of the sources on which the expert has relied, but not to disclose, directly or indirectly, the contents of the sources on direct examination unless they are otherwise admissible. ... In an unusual case where the opinion cannot satisfactorily be presented without some reference to the inadmissible data, the court has discretionary authority to control the scope of the disclosure and to give limiting instructions to avoid misuse of the evidence." Id.
IV. DEMONSTRATIVE EVIDENCE AND ILLUSTRATIVE AIDS

A. Demonstrative Evidence Generally
.

1. Purpose to Assist Testimony
.  "Courts interchangeably use the terms 'demonstrative evidence' and 'illustrative evidence' to refer to evidence which is offered to assist the jury in understanding the testimony of a witness or other evidence, such as the use of a diagram, map, model, photograph or chart to which a witness refers while testifying."  Lewis, Idaho Trial Handbook, p. 258 (1995). 

The general foundational requirement for such evidence is that the evidence be helpful to a clear understanding of the testimony of the witness and not misleading. 
2. Distinguished from Evidence of Independent Probative Value
.  Use for demonstrative or illustrative purposes should be distinguished from the offer of diagrams, maps, photographs, or videotapes as evidence of independent probative value on an issue in the litigation, from which the jury might draw its own conclusions or impressions. Examples of independent evidence include photos of a bank robber when offered to prove identity, a diagram or map when offered as an actual, scale representation of a place and objects thereon, or where a photograph or videotape is offered as a true depiction of a relevant place or object.  The appropriate foundation for independent evidence should include proof of the accuracy of the exhibit.

B. Admissibility of Demonstrative Evidence or Illustrative Aids.

1. Foundational Requirements
.  "An exhibit is properly admissible for demonstrative purposes when the exhibit supplements the testimony of the witness or assists the jury in obtaining a better understanding of facts in issue. Masters v. Dewey, 109 Idaho 576, 709 P.2d 149 (Ct. App. 1985)."  Lewis, Idaho Trial Handbook, p. 258 (1995). 

2. Appropriate Test
.  "Exhibits are inadmissible for demonstrative purposes when they do not illustrate or make clearer some issue in the case, or where they are of such character as to prejudice the jury.  The appropriate test is an IRE 403 balancing of probative value against the dangers of unfair prejudice, distraction, confusion of issues, and waste of time. "Id."

"A diagram offered for illustrative purposes needs only to be relevant to illustrate a witness's testimony; it does not have to be shown to be precisely accurate or consistent with the testimony of other witnesses. State v. Raudebaugh, 124 Idaho 758, 864 P.2d 596 (1993)(diagram properly admitted where not to scale and admittedly inconsistent with another witness's testimony."  Id. at 259.

3. Applicability of Hearsay Objection
.  "An illustrative exhibit based on hearsay evidence may be admissible where the underlying evidence qualifies under a hearsay exception.  See, e.g., Cosgrove v. Merrell Dow Pharmaceuticals, 117 Idaho 470, 788 P.2d 1293 (1989), modified on other grounds 1990 Ida. LEXIS 42 (Idaho)(illustrative exhibit summarizing records properly admitted where data on which exhibit was based qualified under business records, public records, and market reports hearsay exception)." Id. 
4. Inscriptions on Illustrative Aids
.  The Supreme Court has held that where diagrams or maps are used by a witness to illustrate during testimony, "the better practice would appear to be not to permit any writing about which there is dispute upon such exhibits to be considered by the jury." Kleinschmidt v. Scribner, 54 Idaho 185, 30 P.2d 362 (1934).  The scope of the Court's concern in that case is not clear. 

5. Display of Personal Injuries to Jury
.  The admission of a plaintiff's prosthetic leg and photographs of his injuries was proper where they were relevant to demonstrate the nature, extent, and enduring consequences of the injuries suffered. Leliefeld v. Johnson, 104 Idaho 357, 659 P.2d 111 (1983). 

6. In-Court Demonstrations
.  In-court demonstrations may be offered to show the feasibility or infeasibility of certain events.  Where the demonstration is offered to show a witness's limitations and the purported limitations are within the subjective control of the witness, the court should be cautious about the risk of misleading the jury.  See State v. Sandoval, 92 Idaho 853, 452 P.2d 350 (1969)(court upheld trial court's refusal to permit a demonstration in which the witness was to attempt to read from a book in order to demonstrate his inability to understand English because the demonstration was under the sole, subjective control of the witness).

Compare Baker v. Shavers, Inc., 117 Idaho 696, 791 P.2d 1275 (1990) (no error to refuse demonstration by slip-and-fall plaintiff of ability to walk in high-heeled shoes she was wearing at time of accident where she had been wearing heels throughout trial; but Supreme Court stated it "cannot see what harm there would have been to allowing her to do so").

C. Computer-generated Evidence and Video Evidence
.

1. Computer-generated Scientific Data
.  Computer generated scientific data should be treated like other scientific tests: admissibility is conditioned upon a sufficient showing that (1) the computer is functioning properly, (2) the underlying data is sufficiently accurate and compete, and (3) the program is accepted by the appropriate community of scientists.  See e.g., Commercial Union Insurance Co. v. Boston Edison Co., 591 N.E.2d 165 (Mass. 1992). 

2. Computer-generated Re-creations, Animations and Simulations
.  Computer-generated re-creations and animations generally demonstrate actual events of an incident.  They involve technical computer programming of data to demonstrate the events of the incident.  Computer-generated re-creations have been used to demonstrate an airline crash or similar event.  

Computer simulations use complex scientific and physical principles to "continue" the event beyond re-creation to demonstrate not only what happened, but what could have happened under different circumstances. 

3. Proposed Use of Computer-generated Evidence Affects Admissibility
. Computer-generated evidence may be used at trial as substantive evidence, demonstrative evidence, or as a basis for expert testimony.

If offered for substantive purposes to be accorded independent probative value, the evidence must satisfy the foundational requirements of authenticity and relevance, and avoid exclusion as inadmissible hearsay or unfairly prejudicial.  The foundation generally requires proof of:

(1)
The trustworthiness of the original source data, and the calculations and assumptions used in analyzing the data;

(2)
Its input into the computer;

(3)
The operation and capability of the computer and software;

(4)
The output process used for graphics;

(5)
The medium used to reproduce the computer graphics for presentation at trial; and

(6)
The accuracy of the final presentation. 

Computer-generated animations may be authenticated in a number of ways.  A witness with first-hand knowledge may testify as to the authenticity of the computer output.  Rule 901(b)(1).  other methods may be used pursuant to Rule 901(b)(9).

Reliability depends upon (1) the equipment, (2) the program, (3) the data entry process, (4) the presence or absence of application controls over the electronic data processing system, and (5) the presence or absence of system security.  Computer hardware is generally considered reliable because the techniques and principles of computer science which are used in computer hardware are generally accepted.

The proponent may be required to establish that the computer operator has the requisite skill to accurately perform his or her duties.  The proponent should also be required to show that any assumptions made, as part of the programming, are reliable assumptions, and not entered to reach a predetermined result.

Computer-generated evidence, which consists of input data is an out-of-court statement which is being offered for its truth and may be inadmissible if not within the scope of an exception under the hearsay rules.

If offered as a demonstrative aid, i.e., as an illustrative tool, the hearsay problem may be avoided  because the evidence is only offered to illustrate testimony of a witness or to help the jury understand other evidence, and not for its truth as evidence of independent probative value.  The same is true if offered as a basis for expert opinion under Rule 703. 

If offered as a basis for expert testimony pursuant to Rule 703, the proponent must establish that the facts or data is of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject that is relevant to the proceeding. The proponent must also lay a foundation of evidentiary reliability.  To do so, the proponent may be required to establish that the data and the inferences to be drawn therefrom by the expert satisfy the standards of relevance and reliability required by Rule 702.

4. Video Re-enactments
.  The foundational requirements for video re-enactments are similar to that required for photographs, if offered for a similar purpose.  The proponent must establish that the video fairly and accurately depicts what it is purported to portray, which usually is what a witness claims to have seen. 

Video re-enactments of an auto accident have been characterized not as scientific evidence but more akin to charts or diagrams.  As such the courts have held that the applicable standard of admissibility is merely whether the re-enactment "fairly and accurately" reflected the underlying oral testimony and aided the jury's understanding of the issue in question.  See, e.g., People v. McHugh, 476 N.Y.S.2d 721 (Sup. Ct. 1984).  See generally, 32 C.J.S. Evidence,  546 (Supp. 1998).  

In Zolber v. Winters, 109 Idaho 824, 712 P.2d 525 (1985), reh'g denied (1986), the court upheld the illustrative use of photographs and videotape evidence taken five years after the auto accident.  The evidence was offered during the testimony of a reconstruction expert to illustrate the impact on forward visibility of the motorists of other vehicles in the oncoming lane of traffic.  The Court upheld admissibility even though the photos and video were posed and at variance with some of the circumstances existing at the time of the accident because differences between the events depicted and the events observed were explained by the witness and the exhibits were not deemed deceptive.

In State v. Goerig, 121 Idaho 108, 822 P.2d 1005 (Ct. App. 1991), the Court held that the trial court had properly rejected a videotape which was offered to impeach a police officer's testimony that the officer had observed the defendant driving erratically from a certain place, on the ground that the tape could not show everything visible to a driver on that road and there was inadequate foundation regarding the temporal and climatic conditions under which the tape was made. 

V. TESTS, ANALYSES AND EXPERIMENTS

A. Evidence of Tests, Analyses and Experiments, Generally
.

1. Rule 702
.  "The admissibility of evidence of the results of experiments and tests is not specifically addressed in the evidence rules.  IRE 702 provides that qualified experts may testify to 'scientific, technical, or other specialized knowledge' when it 'will assist the trier of fact to understand the evidence or to determine a fact in issue.'" Lewis, Idaho Trial Handbook, p. 261 (1995). 

2. Rule 901
.  "The predominant evidentiary requirement for evidence of tests, analyses and experiments is relevance.  One provision of the evidence rules pertinent to the admission of tests, analyses and experiments is IRE 901(b)(1), which provides that evidence may be authenticated by 'evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result."  Id.
3. Foundational Requirements
.  "The relevance of scientific tests or analyses conducted on an item of tangible evidence involved in the litigation rests on a foundation showing that the item was in a condition when tested substantially similar to its condition at the time of the relevant events, or that any changes in condition and their effects on the test can be accounted for. " See, e.g., Bourgeois v. Murphy, 119 Idaho 611, 809 P.2d 472 (1991)(due process rights of prisoner violated by discipline based on testing of urine sample for evidence of marijuana use, where there was no documentation of the chain of custody of the sample to insure that sample was not mishandled)." Id.

"In addition, the foundation normally should include a showing that the testing method yields reliable and meaningful results, and that the test was properly performed.  In many circumstances this showing will require the testimony of a person qualified to conduct the test who is personally familiar with the test in question." Id.

"An extra-judicial experiment requires a foundation showing that the conditions under which the experiment was conducted were substantially similar to those existing at the time of the event which is the subject of the experiment.  The determination of sufficient similarity is left to the discretion of the trial judge.  Hansen v. Howard O. Miller, Inc., 93 Idaho 314, 460 P.2d 739 (1969); Stuchbery v. Harper, 87 Idaho 12, 390 P.2d 303 (1964)." Id.

The Idaho Court has held that "where a braking experiment was conducted using an automobile which differed in make, year, weight, and tire size from that involved in the accident in question, the trial court did not error in finding that the differences went to the weight rather than the admissibility of the evidence.  Hansen v. Howard O. Miller, Inc., 93 Idaho 314, 460 P.2d 739 (1969)."  Id.

However, where possible differences in the conditions of an experiment and the events at issue are not adequately accounted for, the Court has recognized that evidence of the experiment may mislead the jury. "In Lopez v. Allen, 96 Idaho 866, 538 P.2d 1170 (1975), a pre-trial experiment had been conducted on a tractor to determine whether it would creep with its clutch disengaged.  The evidence indicated that the tractor had been in use between the accident in question and the experiment.  The Supreme Court directed the trial court on remand to give due consideration to these differences in determining whether to admit the evidence." Id.

Additional foundational requirements include that the evidence be shown to be relevant and not misleading, that a person who conducted the experiment or test was properly qualified, and that any scientific principles employed in the experiment or test are reliable and helpful. 

4. Conducting Experiment During Closing is Inappropriate
.  Conducting an experiment during closing argument of counsel is an improper introduction of evidence before the jury because the opponent is denied the opportunity for objection to foundation, cross-examination, and rebuttal. McDonald v. Safeway Stores, Inc., 109 Idaho 305, 707 P.2d 416 (1985)(placement of ice cream on counsel table during argument to show rate of melting was potential ground for mistrial; harmless where matter shown was conceded by opponent). 

B. Required Proof of Reliability of Scientific Evidence
.

1. Rule 702 is Controlling Authority in Idaho
.  The appropriate test for measuring the scientific reliability of evidence in Idaho state courts is Rule 702. Coombs v. Curnow, 148 Idaho 129, 219 P.3d 453 (2009); State v. Perry, 140 Idaho 720, 103 P.3d 93 (2003); Swallow v. Emergency Medicine of Idaho, P.A., 138 Idaho 589, 67 P.3d 68 (2003); Carnell v. Barker Management, Inc., 137 Idaho 322, 48 P.3d 651 (2002); State v. Merwin, 131 Idaho 642, 962 P.2d 1026 (1998); Walker v. American Cyanamid Co., 130 Idaho 824, 948 P.2d 1123 (1997); In Re SRBA Case No. 39576, 128 Idaho 246, 912 P.2d 614 (1995) reh'g denied (1995); State v. Gleason, 123 Idaho 62, 844 P.2d 691 (1992); Marty v. State, 122 Idaho 766, 838 P.2d 1384 (1992); State v. Parkinson, 128 Idaho 29, 909 P.2d 647 (Ct. App. 1996); Ryan v. Beisner, 123 Idaho 42, 844 P.2d 24 (Ct. App. 1992).

"The Idaho Supreme Court has rejected any requirement that the scientific methods used in the production of evidence be shown to have general acceptance in the scientific community.  Instead, the proper approach to a determination of admissibility of scientifically derived evidence is the test of IRE 702, which permits evidence of scientific, technical, or specialized knowledge when it 'will assist the trier of fact to understand the evidence or determine a fact in issue.' State v. Crea, 119 Idaho 352, 806 P.2d 445 (1991)." Lewis, Idaho Trial Handbook, p. 262 (1995).

2. Rule 702 in Idaho State Courts
.  The question has been raised whether the federal Daubert standards are applicable in applying Rule 702 in Idaho state courts.  In State v. Parkinson, 128 Idaho 29, 909 P.2d 647 (Ct. App. 1996), the Idaho Court of Appeals expressly adopted the guidelines for applying Rule 702 that are enunciated in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 469 (1993).  However, the Idaho Supreme Court has rejected the notion that the Idaho Court has adopted the Daubert standards for admissibility of an expert’s testimony, stating the appropriate test for measuring the reliability of evidence in Idaho is I.R.E. 702.   Weeks v. Eastern Idaho Health Services, 143 Idaho 834, 153 P.3d 1180 (2007)(“The Court has not adopted the Daubert standard for admissibility of an expert’s testimony but has used some of Daubert’s standards in assessing whether the basis of an expert’s opinion is scientifically valid.”).  See also Swallow v. Emergency Med. Of  Idaho, 138 Idaho 589, 595 n.1, 67 P.3d 68, 74 (2003); Carnell v. Barker Management, Inc., 137 Idaho 322, 48 P.3d 651 (2002), citing Walker v. Cyanamid, 130 Idaho 824, 832 P.2d 1123 (1997); State v. Hawkins, 131 Idaho 396, 958 P.2d 22, rev. den., (1998); State v. Merwin, 131 Idaho 642, 962 P.2d 1026 (1998); State v. Rodgers, 119 Idaho 1047, 812 P.2d 1208 (1991); State v. Gleason, 123 Idaho 62, 844 P.2d 691 (1992); State v. Faught, 127 Idaho 873, 908 P.2d 566 (1995).

In State v. Perry, 140 Idaho 720, 103 P.3d 93 (2003), the Idaho Supreme Court cited Daubert and quoted with approval from Daubert in a case in which the Court held that polygraph results are inadmissible because they do not help the trier of fact to find facts or to understand the evidence as required by I.R.E.702. The Court stated: 

The inquiry under I.R.E. 702 is whether the expert will testify to scientific knowledge that will assist the trier of fact to understand the evidence or to determine a fact in issue, “not whether the information upon which the expert’s opinion is based is commonly agreed upon.”  State v. Merwin,  131 Idaho 642, 646, 962 P.2d 1026, 1030 (1998).  “This entails a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the fact in issue.” Daubert,  509 U.S. at 592-93.  This Court in State v. Trevino, 132 Idaho 888, 893-94, 980 P.2d 552, 557-58 (1999), held with regard to scientific evidence:

In Daubert, the Supreme Court held that the ‘general acceptance in the scientific community’ standard for determining the admissibility of scientific evidence had been replaced by the Federal Rules of Evidence, in particular F.R.E. 702.  The  Daubert court held that pursuant to Rule 702, the trial judge is assigned the task of ensuring that an expert’s testimony both rests on a reliable foundation and is relevant to the task at hand.  Daubert, at 598-00, 113 S. Ct. at 2799, 125 L.Ed.2d at 485-86.  In other words, for scientific evidence to be admitted,  it must be supported by appropriate validation, establishing a standard of evidentiary reliability, and must assist the trier of fact to understand the evidence or to determine a fact in issue.  Id. At 590-91, 113 S.Ct. at 2795, 125 L.Ed.2d at 480-81. The decision to admit or deny the evidence, therefore, is within the discretion of the trial judge in individual jurisdictions which may reasonably reach differing conclusions as to whether polygraph evidence should be admitted.  (Citation omitted).

More recently, in Coombs v. Curnow, 148 Idaho, 219 P.3d 453 (2009), a medical malpractice case, the Idaho Supreme Court described and explained the rules governing the admissibility of expert opinion testimony in Idaho courts. The Court stated:

Under the rules, expert opinion testimony is only admissible when “the expert is a qualified expert in the field, the evidence will be of assistance to the trier of fact, experts in the particular field would reasonably rely upon the same type of facts relied upon by the expert in forming his opinion, and the probative value of the opinion testimony is not substantially outweighed by its prejudicial effect. (Citing Ryan v. Beisner and I.R.E. 702, 703 and 403).  Expert opinion which is speculative, conclusory, or unsubstantiated by facts in the record is of no assistance to the jury in rending its verdict, and therefore is inadmissible.” (Citing Ryan v. Beisner and I.R.E. 702.)  Testimony is speculative when it “theoriz[es] about a matter as to which evidence is not sufficient for  certain knowledge.”  Karlson v. Harris, 140 Idaho 561, 565, 97 P.3d 428, 432 (2004).  Conversely, expert testimony will assist the trier of fact when the reasoning or methodology underlying the opinion is scientifically sound and based upon a ‘reasonable degree of medical probability’” –mere possibility is insufficient. Bloching v. Albertson’s, Inc., 129 Idaho 844, 846-47, 934 P.2d 17 (1997)(quoting Roberts v. Kit Mfg. Co., 124 Idaho 946, 948, 866 P.2d 969, 971 (1993)). 

In determining whether expert testimony is admissible, a court must evaluate “the expert’s ability to explain pertinent scientific principles and to apply those principles to the formulation of his or her opinion.” Ryan, 123 Idaho at 46, 844 P.2d at 28.  Admissibility, therefore, depends on the validity of the expert’s reasoning and methodology, rather than his or her ultimate conclusion. (Citation omitted.) So long as the principles and methodology behind a theory are valid and reliable, the theory need not be commonly agreed upon or generally accepted.  (Citation omitted.) While the court must “distinguish scientifically sound reasoning from that of the self-validating expert, who uses scientific terminology to present unsubstantiated personal beliefs,” it may not “substitute its judgment for that of the relevant scientific community.”  Ryan, 123 Idaho at 46, 844 P.2d at 28. 

Relevant considerations in determining whether the basis of an expert’s opinion is scientifically valid include “whether the theory can be tested and whether it has been subjected to peer review and publication.”  Weeks, 143 Idaho at 838, 153 P.3d at 1184; see also Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589 … (1993).  Other indicia of reliability include, “the close oversight and observation of the test subjects, the prospecitivity and goal of the studies, … the presence of safeguards in the technique, … analogy to other scientific techniques whose results are admissible, … the nature and breadth of inferences drawn, … the extent to which the basic data are verifiable by the court and jury, … [the] availability of other experts to test and evaluate the technique, [and] the probative significance of the evidence in the cicumstances of the case.”  State v. Konechy, 134 Idaho 410, 417-18, 3 P.3d 535, 542-43 (Ct. App. 2000); see also Daubert,… (noting also the potential rate of error and general acceptance of the theory).  

Coombs, 148 Idaho at 464-465.  

In Swallow v. Emergency Med. Of  Idaho, 138 Idaho 589, 67 P.3d 68,  (2003), the Court held the trial court did not abuse its discretion in excluding from evidence affidavits of experts containing opinion testimony that an overdose of Cipro caused the decedent’s heart attack when the opinion was based on FDA Adverse Incident Reports that people taking Cipro had suffered heart attacks and PDR reports that in less than one percent of the cases, a person administered Cipro had a heart attack because neither source establish that an overdose of Cirpro causes a heart attack. The temporal relationship is inadequate to establish the necessary scientific basis for the opinion.  The court found such evidence inadmissible both under the Daubert test and under I.R.E. 702.

3. Judicial Notice
.  General scientific acceptance of the validity of a scientific method is an appropriate subject for judicial notice. State .v Van Sickle, 120 Idaho 99, 813 P.2d 910 (Ct. App. 1991).

4. Guidelines for Applying Rules
.  Guidelines for applying Rules 702, 703 and 403 to determine the admissibility of expert testimony are provided in Ryan v. Beisner, 123 Idaho 42, 844 P.2d 24 (Ct. App. 1992).  See also West v. Sonke, 132 Idaho 133, 968 P.2d 228, reh.den., (1998).  In Ryan, the Court of Appeals stated that “[the admissibility of expert opinion testimony depends] on the expert’s ability to explain pertinent scientific principles and to apply those principles to the formulation of his or her opinion.  Thus, the key to admission of the opinion is the validity of the expert’s reasoning and methodology.  In resolving these issues, the trial court should not substitute its judgment for that of the relevant scientific community.  The court’s function is to distinguish scientifically sound reasoning from that of the self-validating expert, who uses scientific terminology to present unsubstantiated personal beliefs.”

5. Factors to Consider
.  "Appropriate factors to consider in determining whether such evidence will be helpful are the degree to which the methods are utilized in the scientific community, the inherent understandability of the evidence, the qualifications of the expert who is providing the evidence, and the risks that the jury might be over-impressed by the aura of reliability of the evidence or confused by overly complex concepts. State v. Rodgers, 119 Idaho 1047, 812 P.2d 1208 (1991)." Lewis, Idaho Trial Handbook, p.263 (1995). 

"There is no requirement that the admissibility of scientific test evidence be based on a showing of 100 percent accuracy. Crain v. Crain, 104 Idaho 666, 662 P.2d 538, 37 A.L.R.4th 151 (1983)." Id.

6. The Daubert Standard
.  In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L.Ed.2d 469 (1993), the United States Supreme Court held that the admissibility of scientific evidence in federal courts would henceforth be governed by Federal Evidence Rule 702 rather than the "general acceptance" test that had been applied under the rule established in Frye v. United States, 293 Fed. 1013 (D.C. Cir. 1923).   

The Court stated that the rules, especially Rule 702, place appropriate limits on the admissibility of purportedly scientific evidence by assigning to the trial judge the task of ensuring that an expert's testimony both rests on reliable foundation and is relevant to the task at hand. Faced with a proffer of expert scientific evidence under Rule 702, the trial judge, pursuant to Rule 104(a), must make a preliminary assessment of whether the testimony's underlying reasoning or methodology is scientifically valid and properly can be applied to the facts at issue.

The Court stated that under the rules, the trial judge must ensure that scientific evidence is relevant and reliable and identified several factors that may be considered to establish scientific reliability:

· Whether the theory can be and has been tested;

· Whether the theory or technique has been subjected to peer review and publication;

· Whether the known or potential rate of error is acceptable and whether standards controlling the technique's operation exist; or

· Whether the theory or technique is "generally accepted" in the relevant scientific community.

The Court said that the inquiry is to be flexible and it must focus on principles and methodology, not on the conclusions that they generate.

However, in General Electric Co. v. Joiner, 522 U.S. 136, 118 S. Ct. 512, 139 L.Ed.2d 508 (1997), the Court rejected argument that the trial court should admit a conclusion, regardless of whether it follows from the principles and methodology applied, stating that the trial court must examine the connection between principles and methodology, and the conclusion proffered as part of its gatekeeping function.

On the requirement of relevancy, the Daubert Court stated that, Rule 702 further requires that the evidence or testimony 'assist the trier of fact to understand the evidence or to determine a fact in issue.' This condition goes primarily to relevance.  Scientific tests or testimony which do not relate to any issue in the case are not relevant and ergo, non-helpful. 113 S. Ct. at 2795.

An additional consideration under Rule 702 -- and another aspect of relevancy -- is whether scientific evidence proffered in the case is sufficiently tied to the facts of the case that it will aid the jury in resolving a factual dispute.  The consideration is described as one of "fit."

The U.S. Supreme Court also explained that other rules may also be applicable.  Rule 703 permits expert opinions to be based on otherwise inadmissible hearsay evidence only if the facts or data are of the type reasonably relied upon by experts in the particular field in forming opinions or inferences on the subject.

Rule 403 permits the exclusion of relevant scientific evidence if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury. Scientific evidence which is speculative or conclusory lacks probative value and may be excluded because its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading the jury. 


The U.S. Supreme Court also has ruled that in the federal courts the Daubert factors are applicable in all instances where expert testimony is offered, and not just when scientific evidence is involved.  Kumho Tire Co. v. Carmichael, 119 S. Ct. 1167 (1999).  Further, the Court held the gatekeeper function of the trial judge applies to all expert testimony, including testimony based on experience, training and education, rather than scientific methodology.

C. Disclosure of Tests and Analyses in Criminal Cases
.

1. Disclosure by Prosecutor
.  "ICR 16(b)(5) requires the prosecuting attorney, on written request of the defendant, to permit the defendant to inspect and copy or photograph any results or reports of physical or mental examinations and scientific tests or experiments made in connection with the case, within the possession, custody or control of the prosecutor, the existence of which is known or is available to the prosecuting attorney by the exercise of reasonable diligence." Lewis, Idaho Trial Handbook, p. 264 (1995).

"A prosecutor's provision of test results and conclusions without underlying working papers and graphs was adequate compliance with this rule. State v. Caswell, 121 Idaho 801, 828 P.2d 830 (1992)." Id. at 265.

The prosecutor need not make pre-trial disclosure of an experiment conducted by the State witness during the course of the trial. State v. Leavitt, 116 Idaho 285, 775 P.2d 599 (1989), cert. denied, 493 U.S. 923 (1989).

2. Disclosure by Defendant
.  "ICR 16(c)(2) requires similar disclosure by the defendant on request of the prosecutor, but only for matter which the defendant intends to introduce at trial, or where the matter was prepared by a witness whom the defense intends to call at trial and relates to the testimony of the witness." Lewis, Idaho Trial Handbook, p. 264 (1995).

"The defendant is obligated by this rule to permit inspection of the described results and reports, but the rule does not authorize the court to order the defense expert to prepare such a report where none has been made or to submit to an interview by the prosecutor. State v. Rhoades, 121 Idaho 63, 822 P.2d 960 (1991), reh'g granted, in part, reh'g denied, in part, 1991 Ida. LEXIS 58 (Idaho) and on reh'g, 1991 Ida. LEXIS 168 (Idaho) and cert. denied, 122 L.Ed.2d 119, 113 S. Ct. 962 (U.S.)." Id. at 265.

3. Scope of "Scientific Test or Experiment."
  The Idaho Appellate Court has held that a comparison by a police officer of an ignition key for an automobile involved in a crime with a key found in the defendant's possession was not a "scientific test or experiment" within the meaning of the rule.  The Court said it was merely an observation of similarity between the two items and disclosure was not required. State v. Matthews, 108 Idaho 482, 700 P.2d 104 (Ct. App. 1985), later  proceeding, 113 Idaho 83, 741 P.2d 370 (Ct. App. 1987).

D. Disclosure of Tests and Analyses in Civil Cases
. 

1. IRCP 26(b)(4)(A)
.  Rule 26(b)(4)(A) "requires disclosure, in response to a discovery request, of the identity of a party's expected trial experts, the subject matter of their expected testimony, and the substance of the facts and opinions to which the expert is expected to testify."  Lewis, Idaho Trial Handbook, p. 265 (1995).

2. Exclusion of Scientific Analysis
.  In Radmer v. Ford Motor Co., 120 Idaho 86, 813 P.2d 897 (1991), the Supreme Court held that a trial court committed reversible error by permitting an expert witness to testify to an opinion based on an accident reconstruction analysis, because in a discovery deposition, the witness had testified only to an opinion based on an allegedly defective part and the party calling the witness had not disclosed the accident reconstruction testimony prior to trial. 

"However, in Hopkins v. Duo-Fast Corp., 123 Idaho 205, 846 P.2d 207 (1993), the Supreme Court upheld the trial court's permission of expert testimony by a witness who had conducted additional tests and formed new opinions since the witness' deposition two weeks prior to trial. The witness had not disclosed the new material to counsel until the night before his trial testimony and therefore counsel had not failed to supplement matter of which they were aware." Id. at 266.

E. Self-authentication of Alcohol-Concentration Tests
.

1. Idaho Code § 18-8004(4)
.  Section 18-8004(4) "provides for the admission, without necessity of a witness, of results of tests for alcohol concentration and records relating to calibration, approval, certification or quality control performed by a laboratory operated or approved by, or by a method approved by, the Idaho department of law enforcement." Lewis, Idaho Trial Handbook, p. 266 (1995).

IRE 901(10) provides for authentication by any method of authentication provided by statute. However, the rules do not provide a hearsay exception applicable to evidence covered by this statute, except in preliminary hearings, where, under Evidence Rule 101(d)(1) and ICR 5.1(b), hearsay in the form of reports of results of scientific examinations of evidence by state or federal agencies or official, may be admitted, provided the magistrate determines the source of said evidence to be credible.  

2. Judicial Notice of Regulations
.  The Idaho Court of Appeals has held that a court may take judicial notice of rules and regulations adopted by the department of law enforcement toward implementation of this statute. State v. Howell, 122 Idaho 209, 832 P.2d 1144 (Ct. App. 1992). 

F. Intoximeter 3000; Intoxilyzer 5000; Test Results; Blood Alcohol Tests
.

1. Intoximeter 3000
.  The Supreme Court has held that the reliability of the process used in the Intoximeter 3000 is sufficiently established to be a proper subject of judicial notice, and no witness needs to be called to testify to the reliability of the testing process as a prerequisite to admissibility.  State v. Van Sickle, 120 Idaho 99, 813 P.2d 910 (1991). See also State v. Winson, 129 Idaho 298, 923 P.2d 1005 (Ct. App. 1996)(court may take notice of the approval of the Intoxilyzer 5000 for purposes of determining the admissibility of test results); State v. Ward, 135 Idaho 400, 17 P.3d 901 (Ct. App. 2001) (trial court erroneously prohibited defendant from attacking accuracy, weight, or reliability of breathalyzer test after statutory foundation for admissibility was established); State v. Nickerson, 132 Idaho 406, 973 P.2d 758 (Ct. App. 1999) (evidence of compliance of testing procedure with method approved by Department of Law Enforcement was described in Idaho Code § 18-8004(4), is one means of establishing foundation under Idaho Rules of Evidence).

However, the general admissibility of such test results does not limit the right of an opponent to introduce evidence relevant to the weight and credibility of such evidence, or to attack the reliability of the test's results and the process utilized. Id.

2. Intoxilyzer 5000
.  In Masterson v. Idaho Dept. of Transp., 150 Idaho 126, 244 P.3d 625 (Ct. App. 2010), the Court of Appeals held that the evidence was insufficient to determine whether the Intoxilyzer 5000 EN was such a new instrument from the Intoxilyzer 5000 that it required operator recertification.

In State v. Kramer, 153 Idaho 29, 278 P.3d 431 (Ct. App. 2012), rev. den., (June 11, 2012), the Court of Appeals held that the Intoxilyzer 5000 certificates of calibration are not testimonial and a defendant does not have the right to confront the makers of the certificates.

In Bennett v. State, Dept. of Transp., 147 Idaho 141, 206 P.3d 505 (Ct. App. 2009), the Court of Appeals held that where there had not been strict compliance with the administrative procedures in administering the test, expert testimony to establish the reliability of the test result cannot merely claim that the result was reliable because the machine worked. The Court said the testimony must establish why the procedural defects did not affect the reliability of the result.  In this case the driver testified that the officer conducting the test had left the room twice during the 15 minute monitoring period and that the driver was coughing frequently during the period. This testimony was countered only by a conclusory affidavit from the officer that proper procedures were followed.

But see State v. Healy, 151 Idaho 734, 264 P.3d 75 (Ct. App. 2011), where the Court of Appeals held the reliability of the Intoxilyzer 5000EN was established despite the failure to precisely follow procedures concerning the test solution.

3. Blood Alcohol Tests
.  "A defendant charged with driving under the influence of alcohol was entitled to present competent testimony from an expert witness predicting his blood alcohol level at the time, to support the inference that a breath alcohol reading from an Intoximeter 3000 was inaccurate. State v. Pressnall, 119 Idaho 207, 804 P.2d 936 (Ct. App. 1991)(rejection of evidence was reversible error)." Lewis, Idaho Trial Handbook, p. 268 (1995).

"Idaho Code § 18-8004, which addresses the crime of driving under the influence of alcohol or drugs, provides for the measurement of blood alcohol level by analysis of blood, urine or breath.  The admissibility of a test result for such a test depends on a foundation which establishes the acceptability, validity, reliability and accuracy of the test and test procedures. State v. Bell, 115 Idaho 36, 764 P.2d 113 (Ct. App. 1988).  Certain tests and procedures recognized by the Idaho Department of Health and Welfare are presumptively reliable, but admission of the test results still requires a showing that the tests were properly administered. Id." Ibid.

G. Horizontal Gaze Nystagmus Test
.

1. Reliability
.  The Idaho Court has held that "the horizontal gaze nystagmus test (or HGN test), a field sobriety test involving observation of the movement of a subject's eyes as they follow a moving object, is sufficiently reliable to be admissible at trial through the testimony of a qualified witness, as circumstantial evidence of intoxication.  It may not, however, be admitted as evidence of any certain degree of blood alcohol content.  State v. Garrett, 119 Idaho 878, 811 P.2d 488 (1991)." Lewis, Idaho Trial Handbook, p. 268-9 (1995). 

2. Testimony by the Officer
.  "The arresting officer is permitted to testify that nystagmus may be an indicator of intoxication, not that it is conclusive. State v. Gleason, 123 Idaho 62, 844 P.2d 691 (1992)." Id.
H. Polygraph and "Truth Serum" Examinations
.

1. Polygraph Results
.  "As a general rule, results of polygraph examinations are inadmissible absent a stipulation by both parties; the physiological and psychological bases for the polygraph examination have not been sufficiently established to assure the validity or reliability of test results. State v. Fain, 116 Idaho 82, 774 P.2d 252 (1989), cert. denied, 493 U.S. 917, 107 L. Ed. 2d 258, 110 S. Ct. 277 and (criticized on other grounds by State v. Paz, 118 Idaho 542, 798 P.2d 1)." Lewis, Idaho Trial Handbook, p. 266 (1995). See also, State v. Fodge, 121 Idaho 192, 824 P.2d 123 (1992), post-conviction proceeding, 125 Idaho 882, 876 P.2d 164 (Ct. App., Rev. denied. 1994).

In Fain, the Supreme Court stated that where stipulated polygraph results are offered the trial court has discretion to exclude the evidence if it finds that the examiner was not qualified or the conditions under which the test was administered were unfair.  The opposing party must be permitted to cross-examine the examiner as to his or her expertise, the reliability of polygraph examination, the accuracy of the polygraph both in general, and in the particular case. In addition, the jury must be instructed that the examiner's testimony as to the results of the test is not conclusive, but is to be taken only as an expert opinion.

In Fodge, "the Supreme Court held that a trial court properly refused, as irrelevant, a defense tender of testimony by a polygraph examiner which would not relate the test results but would be limited to a description of the process and the examiner's observations of the defendant's physiological responses.  In addition, the defendant's offer of evidence of statement he made during the examination was properly refused on the ground that it was hearsay."  Lewis, Idaho Trial Handbook, p. 267 (1995). 

2. Child Protective Act Proceedings
.  In Matter of X, 110 Idaho 44, 714 P.2d 13 (1986), the Supreme Court held that polygraph evidence offered by or on behalf of the accused or the victim will be admissible in Child Protective Act proceedings where sexual abuse is alleged and where the evidence of sexual abuse consisted almost entirely of "evidence" received secondhand from counselors and psychologists who had interviewed the alleged victim and who had then formed opinions of sexual abuse.  The weight to be given polygraph results is in the discretion of the trial court in such cases. 

3. Federal Courts
.  The Ninth Circuit Court of Appeals and other circuit courts have admitted polygraph evidence based on the Daubert decision.  However, the U.S. Supreme Court has held that a per se rule against the admissibility of lie detector tests in federal courts is constitutional. See U.S. v. Scheffer, No. 96-1133 (March 31, 1998)(upheld military court's rejection of polygraph evidence offered by accused that the accused had not take drugs as alleged).

4. "Truth Serum" Results
.  "Evidence of statements made while under the influence of sodium amytal, so-called "truth serum," is inadmissible.  State v. Linn, 93 Idaho 430, 462 P.2d 729 (1969) (inadmissible at least until showing such tests have gained scientific acceptance); State v. Rosencrantz, 110 Idaho 124, 714 P.2d 93 (Ct. App. 1986)." Lewis, Idaho Trial Handbook, p. 267 (1995).

I. Hypnotically-refreshed Memory
.

1. Significant Dangers
.  "In State v. Iwakiri, 106 Idaho 618, 682 P.2d 571 (1984), the Supreme Court recognized significant dangers of tainting a witness's memory by the process of hypnotizing the witness to induce improved recall, and set out guidelines for control over the subsequent testimony at trial of a previously-hypnotized witness." Id.

"The Court in Iwakiri cautioned that where a previously-hypnotized witness is permitted to testify at trial, the witness should be precluded from mentioning on direct examination the fact of hypnosis; the opposing party may impeach the witness by evidence of the hypnosis or with prehypnosis-inconsistent statements, and each party may then offer proof on the dangers and benefits of hypnosis." Id.
2. Hearsay Statements are Inadmissible
.  "It should be noted that Iwakiri does not purport to permit admission of evidence of statements the witness may have made while under hypnosis; such statement would be hearsay, subject to special risks of unreliability rather than the kind of enhanced reliability which might justify application of a hearsay exception."  Id. 

J. Tests in Paternity Actions
.

1. Blood Tests Under Idaho Code §§ 7-1115 through 7-1119
.  Sections 7‑1115 through 7-1119 "provide for the use of blood tests and medical, scientific or genetic evidence of tests performed by experts as evidence in the determination of paternity." Id.

Section 7-1116(1) "provides that a blood test with a probability of paternity of 98 percent creates a rebuttable presumption of paternity.  This statutory provision applies to blood tests only where they are performed by a court-appointed expert.  State, Department of Health & Welfare ex rel. Osborn v. Altman, 122 Idaho 1004, 842 P.2d 683 (1992)." Id. at 268.

2. Human Leukocyte Antigen Tissue Typing Tests
.  "The use of human leukocyte antigen tissue typing tests as proof of paternity, even where they are not shown to be 100 percent accurate, is permissible. Crain v. Crain, 104 Idaho 666, 662 P.2d 538, 37 A.L.R.4th 151 (1983)." Id.

K. Neutron Activation Analysis
.

1. Defined
.  Neutron activation analysis is a method of identifying substances often applied to minute quantities of material. See Lewis, Idaho Trial Handbook, p.269 (1995).

2. Idaho Law
.  No reported Idaho decision has explicitly approved the admissibility of the results of neutron activation analysis, against a challenge to its admission.  "However, an implicit approval is found in State v. Warden, 100 Idaho 21, 592 P.2d 836 (1979), where the Supreme Court rejected a challenge to the sufficiency of the evidence to convict based in part on the results of a neutron activation analysis test which had been admitted at trial, indicating gunpowder residue on the defendant's hands.  See also State v. Rosencrantz, 110 Idaho 124, 714 P.2d 93 (Ct. App. 1986)(no error in admitting report of neutron activation analysis over objections that it was hearsay and unduly cumulative)." Id.
L. DNA "Fingerprint" Evidence
.

1. Defined
.  DNA "fingerprint" evidence involves the identification of individuals through comparison between DNA patterns in human body fluids.

2. Admissibility in Idaho
.  "In State v. Faught, 127 Idaho 873, 908 P.2d 566 (1995), the Supreme Court upheld the admission of FBI agent's testimony concerning DNA comparisons conducted in a rape case.  The evidence included testimony describing 'a combined match probability of about one in 60,000.' The defense challenged the scientific reliability of the statistical probability testimony, but did not offer evidence to challenge the reliability of the FBI databases."  Lewis, Idaho Trial Handbook, Supp. at 60 (1998). 

"In State v. Horsley, 117 Idaho 920, 792 P.2d 945 (1990), the Supreme Court held that a report of a DNA comparison done by a private laboratory was not a report of medical facts and records which could be admitted in affidavit form during a probable cause hearing pursuant to ICR 5.1(b), and was instead a report of a scientific examination of evidence." Id. at 269.

"The Court noted, however in State v. Garrett, 119 Idaho 878, 811 P.2d 488 (1991), that the reliability of DNA "fingerprinting" is directly related to the procedures and protocols involved in the test procedure because of the possibility of test sample contamination and confusion." Id.
M. Blood Spatter Analysis
.

1. Admissibility in Idaho
.  In State v. Rodgers, 119 Idaho 1047, 812 P.2d 1208 (1991), the Court held that expert interpretation of blood spatter evidence to predict how violent events took place is sufficiently reliable and helpful to be admissible, through the testimony of a qualified witness.

2. Qualifications of Witness
.  In State v. Raudebaugh, 124 Idaho 758, 864 P.2d 596 (1993), the Court held that a police officer who had taken a one‑week course in blood spatter analysis and had employed the technique on a number of occasions was sufficiently qualified to render a blood spatter analysis opinion.

N. GPS Tracking
.  

1. Defined
.  A GPS tracking unit is a device that uses the Global Positioning System to determine the precise location of a vehicle, person, or other asset to which it is attached and to record the position of the asset at regular intervals. The recorded location data can be stored within the tracking unit, or it may be transmitted to a central location data base, or internet-connected computer, using a cellular (GPRS or SMS), radio or satellite modem embedded in the unit. This allows the asset’s location to be displayed against a map backdrop either in real time or when analyzing the track later, using the GPS tracking software.

2. Admissibility in Idaho
.  In State v. Danney, 2010 WL 4366393 (Idaho Ct. App. 2010), reh’g dismissed (Apr. 23, 2012), the Court held that the police officer’s admission that he did not know the science behind GPS tracking did not preclude admission where there was substantial evidence of the devices’ prior accurate use during testing.

VI. SPOLIATION OF EVIDENCE

A. General Rules
.

1. Adverse Inference
.  The evidentiary doctrine of spoliation provides that when a party with a duty to preserve evidence intentionally or recklessly destroys it to avoid the adverse consequences of admission at trial, an inference arises that the missing or destroyed evidence was unfavorable to that party’s position.  The destruction or concealment of such evidence is deemed to be an admission by conduct.  Courtney v. Big O. Tires, Inc., 2003 WL 22998805 Idaho, (2003 Opinion No. 128, Filed December 23, 2003) (citing, Bromely v. Garey, 132 Idaho 807, 812, 979 P.2d 1165, 1170 (1999); Stuart v. State, 127 Idaho 806, 816, 907 P.2d 783, 793 (1995)). 

2. Intentional or Reckless Loss or Destruction Under Circumstances Manifesting Bad Faith is Required
.  Intentional or reckless loss or destruction under circumstances that indicate that the evidence was lost or destroyed because the party responsible for such loss or destruction did not want the evidence available for use by an adverse party in pending or reasonably foreseeable litigation is required for the adverse inference.  The merely negligent loss of evidence will not support the inference, nor will the intentional destruction of an item that a party had no reason to believe had any evidentiary significance at the time it was destroyed.  Id.

3. Application is Discretionary
.  Spoliation is a rule of evidence that is applicable at the discretion of the trial court.  Id.

4. Application is Limited to Offending Party
.  As an admission, the spoliation doctrine only applies to the party connected to the loss or destruction of the evidence.  It is not enough to show that a third person did the acts charged as obstructive. They must be connected to the party, or in the case of a corporation to one of its superior officers, by showing that an officer did the act or authorized it by words or other conduct.  Id.
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