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I..MEDIAL MALPRACTICE JURY INSTRUCTIONS






INSTRUCTION NO. 1


This is the case of Pucket v Verska.  Are the parties ready to proceed?


In a moment the Clerk will call the roll of the jury.  When your name is called you will also be identified with a number.  Please remember your number as we will be using it later in the jury selection process.


The Clerk will now call the roll of the jury.


Ladies and gentlemen, we are about to begin the trial of a lawsuit.  Some of you may be unfamiliar with the procedures in which you are about to participate; and I am going, therefore, to outline briefly for you how this trial will proceed. 


You have been summoned as prospective jurors in the lawsuit now before us.  The first thing we do in a trial is to select 13 jurors from among you ladies and gentlemen.  


I am judge Michael McLaughlin, the judge in charge of the courtroom and this trial.  The Deputy Clerk of the Court, Kristin, marks the trial exhibits and administers oaths to you jurors and the witnesses.  The Bailiff Jack will assist me in maintaining courtroom order and working with you as jurors. The Court Reporter Tammy will keep a verbatim account of all matters of record during the trial.


Each of you is qualified to serve as a juror of this Court.  This call upon your time does not frequently come to you but is part of your obligation of your citizenship in this State and Country.


Service on a jury affords you an opportunity to be part of the judicial process, by which the legal affairs of your fellow men and women are determined and protected under our form of government.  You are being asked to perform one of the highest duties of citizenship, that is, to sit in judgment on facts, which will determine the outcome of this case.


To assist both you and the attorneys with this process of selection of a jury, I will introduce you to the parties and attorneys and they will tell you in brief what this lawsuit is about. As I introduce if you could you please stand and briefly face the jury.


The party who brings a lawsuit is called the "plaintiff".  In this suit the Plaintiff is Paula Puckett.  The plaintiff is represented by Mr. Tim Helfrich and Bruno J. Jagelski.  The party against whom a lawsuit is brought is called the "defendant".  The Defendant is Dr. Joseph Verska who is represented by Mr. Raymond Powers.  This is a civil case involving a claim by the Plaintiff against the Defendant for medical malpractice.

 
As the judge in charge of this courtroom, it is my duty, at various times during the course of this trial, to instruct you as to the law that applies to this case.


The duty of the jury is to determine the facts; to apply the law set forth in the instructions to those facts, and in this way to decide the case.  In applying the Court’s instruction as to the controlling law, you must follow those instructions regardless of your opinion of what the law is or what the law should be, or what any lawyer may state the law to be.


During the course of this trial, including the jury selection process, you are instructed that you are not to discuss this case among yourselves or with anyone else, nor to form any opinion as to the merits of the case until after the case has been submitted to you for your determination.


This trial is scheduled to go from today through Friday and then on Monday and Tuesday of next week.  The trial will conducted daily from 9:00 am to 2:00 pm.  We will take breaks at 10:40 for 15 minutes and 12:20 for 20 minutes.

THE CLERK WILL NOW SWEAR THE ENTIRE JURY PANEL FOR THE VOIR DIRE EXAMINATION OATH OF THE PANEL

(Please Stand and raise your right hand and face the clerk)

     In this part of the jury selection, you will be asked questions touching on your qualifications to serve as jurors in this particular case.  This part of the case is known as the voir dire examination.  

     Voir dire examination is for the purpose of determining if your decision in this case would in any way be influenced by opinions which you now hold or by some personal experience or special knowledge which you may have concerning the subject matter to be tried.  The object is to obtain twelve (12) persons who will impartially try the issues of this case upon the evidence presented in this courtroom without being influenced by any other factors.

      Please understand that this questioning is not for the purpose of prying into your affairs for personal reasons but is only for the purpose of obtaining an impartial jury.

     Each question has an important bearing upon your qualifications as a juror and each question is based upon a requirement of the law with respect to such qualifications.  Each question is asked each of you, as though each of you were being questioned separately.

     If your answer to any question is yes, please raise your hand.  You will then be asked to identify yourself both by name and juror number.

     At this time I would instruct both sides to avoid repeating any question during this voir dire process, which has already been asked. I would ask counsel to note, however, that you certainly have the right to ask follow-up questions of any individual juror based upon that juror's response to any previous question.  

     The jury should be aware that during and following the voir dire examination one or more of you might be challenged.

     Each side has a certain number of "peremptory challenges", in this case each side has 5 peremptory challenges, by which I mean each side can challenge a juror and ask that he or she be excused without giving a reason therefore.  In addition each side has challenges "for cause", by which I mean that each side can ask that a juror be excused for a specific reason.  If either side excuses you please do not feel offended or feel that your honesty or integrity is being questioned.  It is not.

INSTRUCTION NO.  2

1.       You have heard the complaint made by the Plaintiff against the Defendant.  Other than what I have told you, do any of you know anything about this case, either through your own personal knowledge, by discussion with anyone else or from radio, television, and newspapers?


2.
Are any of you related by blood or marriage either the Plaintiff or Defendant or do you know them from any business or social relationship?  Do any of you know anything about either the Plaintiff or the Defendant?


3.
Does the relationship of guardian and ward, attorney and client, master and servant, landlord and tenant, boarder or lodger exist between any of you and the Plaintiff or Defendant? Are any of you parties in a civil action against the Plaintiff or Defendant?


4.
I have introduced you to the lawyers representing the parties.  Are any of you related by blood or marriage to any of the lawyers or do any of you know any of the lawyers from any professional, business or social relationship?

5.   Do any of you have a religious or moral position that would make it impossible to render judgment? 

6.     Do any of you have any bias or prejudice either for or against either the Plaintiff or Defendant?

7.  I will now read to you the names of those who may possibly testify in this cause.  I will read their names slowly and I ask that if you know any of them in any capacity that you immediately advise me of this fact.

8. Do any of you have any bias or prejudice against either party to this lawsuit?


WITNESS LIST

            9.      Do any of you know each other that are on the jury panel?

            10.     Are there any of you who are unwilling to follow my instructions to you, the jury, as to the law that you must apply in determining this case?


11.     This is a claim for injuries sustained by the Plaintiffs that is disputed by the Defendant.  As jurors in this case, you may be asked to consider an award of money for damages claimed by the Plaintiffs for things such as medical costs and loss of wages.  In addition to these damages, you may be asked to award compensation in the form of money for damage claims such as pain and suffering, permanent injury, loss of consortium and other non-economic losses.  As jurors in this case, you will have to make a decision as to what, if any, of these damages should be awarded to the Plaintiffs.  Do any of you prospective jurors have any beliefs or opinions at this time that would prevent you from dealing with these types of claims?


12.  COURT CLUB


Prior juror? What kind of case? What was the verdict? Presiding juror? 


Prior witness in a case? What was the case about?


Prior party in a case? (Small Claims, family court, bankruptcy, other court)


Prior Defendant in a criminal case?

       13.     Have any of you ever had a problem with a doctor, health care provider or hospital as far as the quality of the treatment you received? Have any of you ever disputed a medical bill? Have any of you filed a bankruptcy due to medical bills.

       14       Have any of you ever had orthopedic surgery, what type, when, outcome?

       15.     Have you or a close friend or family member ever filed a complaint or claim over medical care or treatment?

       16.     Have you ever received a settlement for a personal injury?

       17.     Do any of you have pressing family or business matter that would make it difficult to be a juror in this matter?

       18.     Do any of you have physical problems seeing or hearing the evidence 

that would affect your ability to hear this matter?

       19.    Are there any of you, if selected as a juror in this case, who is unwilling or unable to render a fair and impartial verdict based upon the evidence presented in this courtroom and the law as instructed by the Court?

       20.     Do any of you have any other reason why you cannot give this case your

undivided attention and render a fair and impartial verdict?

INSTRUCTION NO. 3


These instructions explain your duties as jurors and define the law that applies to this case.  It is your duty to determine the facts, to apply the law set forth in these instructions to those facts, and in this way to decide the case.  Your decision should be based upon a rational and objective assessment of the evidence.  It should not be based on sympathy or prejudice.


It is my duty to instruct you on the points of law necessary to decide the case, and it is your duty to follow the law as I instruct.  You must consider these instructions as a whole, not picking out one and disregarding others.  The order in which these instructions are given or the manner in which they are numbered has no significance as to the importance of any of them.  If you do not understand an instruction, you may send a note to me through the bailiff, and I will try to clarify or explain the point further.  


In determining the facts, you may consider only the evidence admitted in this trial.  This evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any stipulated or admitted facts.  While the arguments and remarks of the attorneys may help you understand the evidence and apply the instructions, what they say is not evidence.  If an attorney’s argument or remark has no basis in the evidence, you should disregard it.  


The production of evidence in court is governed by rule of law.  At times during the trial, I may sustain an objection to a question without permitting the witness to answer it, or to an offered exhibit without receiving it into evidence.  My rulings are legal matters, and are solely my responsibility.  You must not speculate as to the reason for any objection, which was made, or my ruling thereon, and in reaching your decision you may not consider such a question or exhibit or speculate as to what the answer or exhibit would have shown.  Remember, a question is not evidence and should be considered only as it gives meaning to the answer.


There may be occasions where an objection is made after an answer is given or a remark is made, and my ruling on the objection I may instruct you that the answer or remark be stricken, or direct that you disregard the answer or remark and dismiss it from your minds.  In your deliberations, you must not consider such answer or remark, but must treat it as though you had never heard it.


The law does not require you to believe all of the evidence admitted in the course of the trial.  As the sole judges of the facts, you must determine what evidence you believe and what weight you attach to it.  In so doing, you bring with you to this courtroom all of the experience and background of your lives.  There is no magical formula for evaluating testimony.  In your everyday affairs, you determine for yourselves whom you believe, what you believe and how much weight you attach to what you are told.  The considerations you use in making the more important decisions in your everyday dealings are the same considerations you should apply in your deliberations in this case.


A witness who has special knowledge in a particular matter may give an opinion on that matter.  In determining the weight to be given such opinion, you should consider the qualifications and credibility of the witness and the reasons given for the opinion.  You are not bound by such opinion.  Give it the weight, if any, to which you deem it entitled.

INSTRUCTION NO. 4

During your deliberations, you will be entitled to have with you my instructions concerning the law that applies to this case, the exhibits that have been admitted into evidence, and any notes taken by you in the course of the trial proceedings.

         If you take notes during the trial, be careful that your attention is not thereby diverted from the witness or their testimony; and you must keep your notes to yourself and not show them to other persons or jurors until the jury deliberation at the end of the trial.

         If you do not take notes, you should rely on your own memory of what was said and not be overly influenced by the notes of other jurors.  In addition, you cannot assign to one person the duty of taking notes for all of you.

INSTRUCTION NO. 5


There are certain things you must not do during this trial:


1.
You must not associate in any way with the parties, any of the attorneys or their employees, or any of the witnesses.  


2
You must not discuss the case with anyone, or permit anyone to discuss the case with you.  If anyone attempts to discuss the case with you, or to influence your decision in the case, you must report it to me promptly.


3.
You must not discuss the case with other jurors until you retire to the jury room to deliberate at the close of the entire case.  


4.
You must not make up your mind until you have heard all of the testimony and have received my instructions as to the law that applies to the case.  


5.
You must not contact anyone in an attempt to discuss or gain a greater understanding of the case.  


6.
You must not go to the place where any alleged event occurred.

INSTRUCTION NO. 6


Members of the jury, I remind you that you are not to discuss this case among yourselves or with anyone else, nor to form any opinion as to the merits of the case, until after I finally submit the case to you.

INSTRUCTION NO. 7


Whether there is or is not insurance is a fact that must not be discussed or considered by the jury. The case should be decided solely on the facts and law presented to the jury.

INSTRUCTION NO. 8

In this case, the Plaintiff, Paula Puckett, claims that these are the facts:

1.
That the Defendant is an orthopedic spine surgeon who performed a spine surgery on Mrs. Puckett on September 2, 1999.

2.
That during the operation the Defendant placed a bone graft in Mrs. Puckett’s spine in a manner that caused the bone graft to enter the spinal canal and make contact with Mrs. Puckett’s spinal cord.  The effect was to cause a bruise to the spinal cord with resulting permanent spinal cord injury.

3.
That the Defendant was negligent in the manner in which he tapped the bone graft too far into the spinal canal, causing the bone graft to contact and injure the spinal cord.

4.
That the Defendant was negligent in providing post-operative care after the spinal cord injury by failing to take into account and remedy Mrs. Puckett’s low blood pressure.  That this failure caused a worsening of the conditions caused by the spinal cord injury during the post-operative period of time.

5.
Mrs. Puckett seeks to recover the following damages from the Defendant:


a.        Medical expenses for the treatment of her spinal cord injury.

b.
Future medical and life care expenses necessitated by the spinal cord injury.

c.
Loss of employment and income.

d.
Compensation for loss of earning capacity based upon Mrs. Puckett’s current employment and employment options compared to her pre-injury work history and earning capacity.

e.
The cost of future household services necessitated by the injury.

f.
General damages for physical pain and suffering, mental suffering, emotional distress, physical impairment, interference with normal activities of daily life and the general loss and enjoyment of life.

 
                     INSTRUCTION NO. 9


The defendant, Dr. Verska, claims that these are the facts:


On September 2, 1999, Dr. Verska performed a surgical procedure which we refer to as an anterior cervical diskectomy and fusion. Following the surgery, Mrs. Puckett experienced left side deficits. Dr. Verska acknowledges that the deficits experienced by Mrs. Puckett most likely were related to events that occurred during the surgery.  


Dr. Verska asserts this type of surgery involves a risk of paralysis and that Mrs. Puckett was informed of these risks prior to the surgery.  Dr. Verska asserts that in performing the surgery and providing post-operative care to Mrs. Puckett, he acted in a manner consistent with the applicable standard of health care practice.

INSTRUCTION NO. 10


Any statement by me identifying a claim of a party is not evidence in this case.  I have advised you of the claims of the parties merely to acquaint you with the issues to be decided.

INSTRUCTION NO. 11

There is no dispute about the following facts:

1.
Defendant Dr. Joseph Verska was a physician licensed and authorized to practice medicine under the laws of the State of Idaho and was practicing medicine in Ada County, Idaho.

2.   Plaintiff Paula Puckett was a patient of Defendant Dr. Verska

3. Beginning on or about July 14, 1999, Plaintiff Paula Puckett consulted with Defendant Dr. Verska concerning certain complaints.  At that time, Defendant Dr. Verska was a licensed physician practicing orthopedic surgery in Ada County, Idaho.  Defendant Dr. Verska made a diagnosis, which included degenerative disc disease, and Defendant Dr. Verska offered surgery, specifically an anterior cervical diskectomy and fusion (hereafter referred to “the surgery”). 

4. That Paula Puckett prior to the surgery, was properly informed by Dr. Verska of the risks of this procedure, which included the risk of paralysis.  

5. That the Plaintiff Paula Puckett consented to the surgery.

6. On or about September 2, 1999, Defendant Dr. Verska performed the anterior cervical diskectomy and fusion with autograft at St. Luke’s Regional Medical Center.

7.
During the course of the surgery, a bone graft was inserted to far into the spinal cord canal and came into contact with the spinal cord causing a spinal contusion to Plaintiff Paula Puckett’s spinal cord.  The bone graft contact with the spinal cord occurred while Defendant Dr. Verska was tapping the bone graft into place.

8.
As a result of the contusion to Plaintiff Paula Puckett’s spinal cord she     experienced partial left-sided paralysis after the surgery on September 2, 1999.

INSTRUCTION NO. 12


Evidence may be either direct or circumstantial.  Direct evidence is evidence that directly proves a fact.  Circumstantial evidence is evidence that indirectly proves the fact, by proving one or more facts from which the fact at issue may be inferred.


The law makes no distinction between direct and circumstantial evidence as to the degree of proof required; each is accepted as a reasonable method of proof and each is respected for such convincing force as it may carry.

INSTRUCTION NO. 13


Certain evidence is about to be presented to you by deposition.  A deposition is testimony taken under oath before the trial and preserved in writing and upon videotape.  This evidence is entitled to the same consideration you would give had the witness testified from the witness stand.


You will only receive this testimony in open court.  Although there is a record of the testimony you are about to hear, this record will not be available to you during your deliberations.

INSTRUCTION NO. 14


You were advised earlier that twelve (12) members of this panel would decide this case.  The alternate juror will be removed by lot, after the final arguments are presented in this case.

INSTRUCTION NO. 15


All of the evidence has been presented in this case.  You are to determine the facts solely from the evidence you heard or saw during the trial.  I want to remind you of some things that are not evidence.  They include questions and comments to witnesses; objections or statements about the admissibility of evidence; testimony that was excluded or stricken, or that you were instructed to disregard; and anything you may have heard or seen when court was not in session.


I will not reread the instructions I gave you at the beginning of the trial.  If you have any question about those instructions, please review them during your deliberations.  You must consider the instructions as a whole, not picking out one and disregarding others.  The order in which you are instructed on various issues has no significance as to their relative importance.


You will have the original jury instructions and the trial exhibits with you in the jury room.  They are part of the official court record.  For this reason please do not alter them or mark on them in any way.

You will also have the original jury verdict form.  Please use it to return your verdict.

INSTRUCTION NO. 16

       You have heard evidence regarding Plaintiff’s past physical, sexual and emotional abuse, her abuse of alcohol and prescription drugs and her loss of her nursing license due to inappropriate use of prescription drugs.

       This evidence is admitted for a limited purpose. Specifically, this evidence is admitted for your consideration only on the issue of damages.

     Where this evidence is admitted for a limited purpose, you must not consider such 

evidence for any other purpose in this case. 


                                                 INSTRUCTION NO. 17


On the claim of medical negligence against the Defendant for failure to meet the standard of care, the Plaintiff has the burden of proof on each of the following propositions:


1.
That the Defendant failed to meet the applicable standard of care as defined in these instructions;


2.
That the Plaintiff was injured;


3.
That the acts of the Defendant which failed to meet the applicable standard of care were a proximate cause of the injuries of the Plaintiff; and


4.
The elements of damage and the amount thereof.

INSTRUCTION NO. 18


When I say that a party has the burden of proof on a proposition, or use the expression “if you find” or “if you decide,” I mean you must be persuaded that the proposition is more probably true than not true.

INSTRUCTION NO. 19


A health care provider undertaking the treatment or care of a patient has a duty to possess and exercise that degree of skill and learning ordinarily possessed and exercised by other health care providers of the same or similar specialty practicing in the community in which such care is provided. It is further the duty of health care providers to use reasonable care and diligence in the exercise of their skill and the application of their learning.


The Defendant Dr. Verska is a health care provider within the meaning of this instruction.

INSTRUCTION NO. 20


To prove that Dr. Verska was “negligent,” the Plaintiff must prove, by direct expert testimony and by a preponderance of all of the competent evidence, that Dr. Verska failed to meet the standard of health care practice in Boise, Idaho, as such standard of care existed on September 2, 1999, with respect to the class of health care provider to which Dr. Verska belonged and in which he was functioning.


A surgeon, such as Dr. Verska, shall be judged in comparison with similarly trained and qualified surgeons in the same community taking into account his training, experience and field of specialization.

INSTRUCTION NO. 21


As used in these instructions, the term “community” refers to that geographical area ordinarily served by the licensed general hospital at or nearest to which the medical care complained of was or allegedly should have been provided.

INSTRUCTION NO. 22


When I use the expression “proximate cause,” I mean a cause which, in natural or probable sequence, produced the complained injury, loss or damage, and but for that cause the damage would not have occurred. It need not be the only cause.  It is sufficient if it is a substantial factor in bringing about the injury, loss or damage.  It is not a proximate cause if the injury, loss or damage likely would have occurred anyway. 

INSTRUCTION NO. 23


If the jury decides the Plaintiff is entitled to recover from the Defendant, the jury must determine the amount of money that will reasonably and fairly compensate the Plaintiff for any damages proved to be proximately caused by the Defendant’s negligence.


The elements of damage the jury may consider are:


A. 
Non-economic damages

1. 
The nature of the injuries;

2.
The physical and mental pain and suffering, past and future;  

3. The impairment of abilities to perform usual activities and the general loss and enjoyment of life.

4.       The disfigurement caused by the injuries;

5.       The aggravation caused to any preexisting condition.


B.
Economic damages

1.
The reasonable value of necessary medical care received and expenses incurred as a result of the injury and the present cash value of medical care and expenses reasonably certain and necessary to be required in the future;

2.
The reasonable value of the past earnings lost as a result of the injury;

3.
The present cash value of the future earning capacity lost because of the injury, taking into consideration the earning power, age, health, life expectancy, mental and physical abilities, habits, and disposition of the plaintiff Paula Puckett, and any other circumstances shown by the evidence.

4.
The reasonable value of necessary services provided by another in doing things for the plaintiffs, which, except for the injury, the plaintiffs would ordinarily have performed and the present cash value of such services reasonably certain to be required in the future.


Whether the Plaintiff has proven any of these elements is for the jury to decide.

INSTRUCTION NO. 24


When I use the phrase “present cash value” as to any damage that may accrue in the future, I mean that sum of money determined and paid now which, when invested at a reasonable rate of interest, would be sufficient to pay the future damages at the time and in the amount the future damages will be incurred.





INSTRUCTION NO. 25

A person who has a pre-existing condition or disability is entitled to recover damages for the aggravation of such preexisting condition, if any, that is proximately caused by the occurrence.  The person is not entitled to recover damages for the pre-existing condition or disability itself.


If you find that before the occurrence causing the injuries in this case the plaintiff had a preexisting bodily condition or disability, and further find that because of the new occurrence in this case the pre-existing condition or disability was aggravated, then you should consider the aggravation of the condition or disability in fixing the damages in this case.  You should not consider any condition or disability that existed prior to the occurrence, or any aggravation of such condition that was not caused or contributed to by reason of this occurrence.


You are to apportion, if possible, between the condition or disability prior to this occurrence and the condition or disability caused by this occurrence, and assess liability accordingly.  If no apportionment can reasonably be made by you, then the defendant is liable for the entire damage.

INSTRUCTION NO. 26


A person who has been damaged must exercise ordinary care to minimize the damage and prevent further damage.  Any loss that results from a failure to exercise such care cannot be recovered.

INSTRUCTION NO. 27


Under a standard of table of mortality, the life expectancy of a female age 56 is 26.9 years.  This figure is not conclusive.  It is an actuarial estimate of the average probable remaining length of life based upon statistical samples of death may be considered in connection with all other evidence relating to the probable life expectancy, including the subject’s occupation, health, habits and other activities.

INSTRUCTION NO. 28


By giving you instructions on the subject of damages, I do not express any opinion as to whether the Plaintiffs are entitled to damages.

INSTRUCTION NO. 29


In this case, you will be given a special verdict form to use in returning your verdict.  This form consists of a series of questions that you are to answer.  I will read the verdict form to you now.


We, the Jury, answer the special interrogatories as follows:


Question No. 1: Did Dr. Verska negligently fail to meet the standard of healthcare practice in this community in his treatment of Paula Puckett?


Answer to Question No. 1:

Yes [___]
No [___]

 
If you answered this question “No,” then you do not need to answer any further questions. Sign the verdict as instructed and advise the Bailiff.  If you answered this question “Yes,” continue to the next question.


Question No. 2: Was Dr. Verska’s failure to meet the standard of health care practice the proximate cause of any damages to the Plaintiff?


Answer to Question No. 2:

Yes [___]
No [___]


If you answered “No” to Question No. 2, do not answer any further questions and simply sign the verdict form and advise the bailiff that you have completed your deliberations.  If you answered “Yes” to Question No. 1 and “Yes” to Question No. 2, then proceed to Question No. 3.


Question No. 3: What is the total amount of damages sustained by the Plaintiff?


Answer to Question No. 3: We assess Plaintiff’s damages as follows:


1.
Economic damages, as defined in the Instructions:



$__________________________;


2.
Non-economic damages, as defined in the Instructions:

$__________________________;

INSTRUCTION NO. 30


In deciding this case, you may not delegate any of your decisions to another or decide any question by chance, such as by the flip of a coin or drawing of straws.  If money damages are to be awarded or percentages of fault are to be assigned, you may not agree in advance to average the sum of each individual juror’s estimate as the method of determining the amount of the damage award or percentage of negligence.

INSTRUCTION NO. 31


I have given you the rules of law that apply to this case.  I have instructed you regarding matters that you may consider in weighing the evidence to determine the facts.  In a few minutes counsel will present their closing arguments to you and then you will retire to the jury room for your deliberations.


Each of you has an equally important voice in the jury deliberations.  Therefore, the attitude and conduct of jurors at the beginning of the deliberations are important.  At the outset of deliberations, it is rarely productive for a juror to make an emphatic expression of opinion on the case or to state how he or she intends to vote.  When one does that at the beginning, one’s sense of pride may be aroused and there may be reluctance to change that position, even if shown that it is wrong.  Remember that you are not partisans or advocates, but you are judges.  For you, as for me, there can be no triumph except in the ascertainment and declaration of the truth.


Consult with one another.  Consider each other’s views.  Deliberate with the objective of reaching an agreement, if you can do so without disturbing your individual judgment.  Each of you must decide this case for yourself; but you should do so only after a discussion and consideration of the case with your fellow jurors.

INSTRUCTION NO. 32


On retiring to the jury room, select one of your number as a foreman, who will preside over your deliberations.  


An appropriate form of verdict will be submitted to you with any instructions.  Follow the directions on the verdict form, and answer all of the questions required of you by the instructions on the verdict form.


A verdict may be reached by three-fourths of your number, or nine of you.  As soon as nine or more of you shall have agreed upon a verdict, you should fill it out, if necessary, and have it signed.  If your verdict is unanimous, your foreman alone will sign it; but if nine or more, but less than the entire jury, agree, then those so agreeing will sign the verdict.


As soon as you have completed and signed the verdict, you will notify the bailiff, who will then return you into open court.


If it becomes necessary during deliberations to communicate with me, you may send a note signed by one or more of you to the bailiff.  You should not try to communicate with me by any means other than such a note.


During your deliberations, you are not to reveal to anyone how the jury stands on any of thee questions before you, numerically or otherwise, unless requested to do so by me.

Dated this ____ day of August, 2005.






________________________






Judge Michael McLaughlin

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

PAULA PUCKETT,
)


)

          Plaintiff,
)
Case No. CVPI200348D


)

vs.
) 


)
VERDICT

JOSEPH VERSKA, M.D.,
)


)

          Defendant.



)







)







)

We, the Jury, answer the special interrogatories as follows:


Question No. 1: Did Dr. Verska negligently fail to meet the standard of healthcare practice in this community in his treatment of Paula Puckett?


Answer to Question No. 1:

Yes [___]
No [___]

 
If you answered this question “No,” then you do not need to answer any further questions. Sign the verdict as instructed and advise the Bailiff.  If you answered this question “Yes,” continue to the next question.


Question No. 2: Was Dr. Verska’s failure to meet the standard of health care practice the proximate cause of any damages to the Plaintiff?


Answer to Question No. 2:

Yes [___]
No [___]


If you answered “No” to Question No. 2, do not answer any further questions and simply sign the verdict form and advise the bailiff that you have completed your deliberations.  If you answered “Yes” to Question No. 1 and “Yes” to Question No. 2, then proceed to Question No. 3.


Question No. 3: What is the total amount of damages sustained by the Plaintiff?


Answer to Question No. 3: We assess Plaintiff’s damages as follows:


1.
Economic damages, as defined in the Instructions:



$__________________________;


2.
Non-economic damages, as defined in the Instructions:



$__________________________;

DATED this _______ day of August, 2005.





_______________________________________





Foreperson





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________





___________________________________________

INSTRUCTION NO. 33


In the past, it has been my practice to meet with jurors following a case to answer any questions you might have to which it was appropriate for me to respond.  Upon request, I have allowed counsel for both parties to be present.  However, the Idaho Supreme Court has ruled that “To the extent there is a practice of trial judges engaging jurors in a dialogue of questions and answers following a verdict, but before post trial matters are heard and decided, it is improper.  After a verdict is taken the judge may thank the jury members’ convenience.  Otherwise, the door between the bench and the jury is closed so long as the case is pending, only to be opened in a proper proceeding.”


Thus be unable to meet with you based upon the Idaho Supreme Court’s directive to all trial judges in this state.

II. Scheduling Order
   IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

        THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

	^


	Case No. ^

	Plaintiff,


	

	vs.


	SCHEDULING ORDER

	^


	

	        Defendant.
	

	
	



This matter came before the Court as a scheduling conference telephonically on ^ at ^ with both parties appearing by and through counsel. 


ACCORDINGLY, THE FOLLOWING SCHEDULING ORDER IS AS FOLLOWS:


1)
DESIGNATED TRIAL COUNSEL:

For Plaintiff:  ^

For Defendant:  ^


Each party to the action shall be represented at all pre-trial hearings by the attorney or party who is to conduct the trial or by co-counsel with full knowledge of the case and with authority to bind the party by stipulation.  If any attorney has not been given such authority to bind the party by stipulation, the party shall be present or available at the pre-trial conference.  


2)
TRIAL DATE:  The ^ (^) day ^jury trial of this action shall commence before this Court on ^ at 9:00 o’clock a.m.  The parties and their attorneys shall be present in the courtroom on the first day of trial at 8:30 a.m.


Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d) (1) (G) that an alternate judge may be assigned to preside over the trial of this case.  The following is a list of potential alternate judges:

	Hon. Peter McDermott
	Hon. James Judd
	Hon. Daniel C. Hurlbutt, Jr.


	Hon. G.D. Carey
	Hon. Duff McKee
	Hon. W. H. Woodland

	Hon. Dennis Goff
	Hon. Daniel Meehl
	Any sitting 4th District Judge

	Hon. Barry Wood
	Hon. George R. Reinhart, III
	Any sitting 5th District Judge

	Hon. Linda Copple Trout
	Hon. Kathryn Sticklen
	



Unless a party has previously exercised their right to disqualification without cause under Rule 40(d)(1), each party shall have the right to file one (1) motion for disqualification without cause as to any alternate judge not later than ten (10) days after service of this notice.


3)
PRE-TRIAL CONFERENCE:  Counsel for the parties shall appear before this Court on ^ at ^1:00 o’clock p.m. for a final pre-trial conference.  Counsel shall be prepared to discuss settlement possibilities, and all items set forth in Rules 16(a) through (j), I.R.C.P.


4)
MOTIONS:  All motions, including Motions in Limine and Motions for Summary Judgment, shall be filed and argued on or before ^.  Any party who does not intend to oppose the motion shall immediately notify opposing counsel and the court by filing a pleading titled “Non-Opposition to Motion.”  The moving party shall serve and file with the motion affidavits or other documentary evidence, which the moving party intends to rely upon.  Each motion, other than routine or uncontested matters, shall be accompanied by a separate brief containing all the points and authorities relied upon by the moving party.  In summary judgment motions, the moving party will also file a separate statement of material facts upon which the moving party intends to rely.  Responding parties may file a statement of facts, which are in dispute, and any briefs shall contain all the reasons, points and authorities relied upon by the responding party.  All parties shall supply two (2) additional courtesy copies of all motions and supporting memoranda to chambers.    


5)
MOTIONS TO AMEND PLEADINGS:
All motions to amend pleadings shall be filed and argued on or before ^.


6)
DISCOVERY:  All discovery and supplemental responses pursuant to I.R.C.P. 26(a), except trial depositions, shall be completed by ^. Trial depositions for the purpose of perpetuating witness testimony shall be completed one week prior to the first day of trial unless otherwise stipulated upon by the parties. ^The Court will appoint as the IRCP Rule 53 Discovery Master __________________________. See the attached IRCP Rule 53 Order. 


7)
TELEPHONIC STATUS CONFERENCE: On ^ at ^ o’clock p.m., there will be convened a status/settlement conference telephonically to review settlement and case progress. The Court will initiate the call.


8)
DISCLOSURE OF EXPERTS:
All Plaintiff’s expert witnesses shall be disclosed by ^.  Defendant’s expert witnesses shall be disclosed by ^.  Plaintiff’s rebuttal expert witness shall be disclosed by ^.  All parties’ disclosure as to experts shall be in compliance with Rule 26(b) (4) (A) (i).  An expert is defined under Rule 702 of the Idaho Rules of Evidence.  Treating physicians for the purposes of this scheduling order are deemed to be an expert witness.  The failure of a party to comply with this Rule 26(b) (4) (A) (i) expert disclosure must be presented by the opposing party to the court within forty five (45) days from the due date for disclosure. If the opposing party does not object to the Rule 26(b) (4) (A) (i) within forty five (45) days after disclosure any objections to the expert disclosure will be deemed waived.


^9) 
ELECTRONIC DISCOVERY:  Discovery of an electronic record, data and communications shall be governed by the Federal Rules of Civil Procedure as set forth in FRCP Rule 26 (b) (2) (B);26 (b) (5) (A) and (B);33 (d);34 (a) and (b);37 (f)

9)
ATTORNEYS CONFERENCE:  Counsel for Plaintiff shall convene an attorneys conference two weeks prior to final pre-trial conference for the purposes of exchange and marking of all exhibits, exchange of all witness lists, the noting of any foundational objections to exhibits or witnesses, stipulate to uncontested facts, explore all settlement possibilities, and prepare a pre-trial stipulation pursuant to Rule 16(e), I.R.C.P., which stipulation will be presented to this Court at the final pre-trial conference.


10)
PRE-TRIAL MEMORANDA AND TRIAL EXHIBITS:  Parties shall submit to the Court, no later than five (5) days before the final pre-trial conference, a pre-trial memorandum which will include the following:  



a.
Elements of Plaintiff’s case (Plaintiff);



b.
Defenses of Defendant’s case (Defendant)



c.
Contested facts;



d.
Contested issues of law;



e.
Evidentiary issues



f.
Agreed or stipulated facts; and



g.
Memorandum of Points and Authorities on issues of law.


The parties shall submit to the Judge’s clerk pre-marked exhibits for trial five days before the commencement of the trial.  ^Plaintiff shall use numbers 1 through 1000 for their exhibits and defendants shall use the numbers 2000- 3000 for their exhibits, unless otherwise stipulated upon by counsel and with the consent of the court.

^11)
JURY INSTRUCTIONS:  Each party shall submit all proposed jury instructions on or before ^, at ^1:00 o’clock p.m. 


12)
SANCTIONS:  Failure to comply with this Order shall subject a party or its attorney to appropriate sanctions, including, but not limited to, costs and reasonable attorney fees, the dismissal with prejudice of Plaintiff’s claim, or the striking of a Defendant’s defenses.  A party may be excused from strict compliance with any provisions of this Order only upon motion showing extraordinary circumstances.


13)
CONTINUANCES:  If all parties request a continuance of the trial date, this Court will only consider a Motion to Continue a trial if the motion is signed by all parties personally and their counsel.


14)
STIPULATION:   Any changes agreed upon by counsel to this scheduling order must be submitted in writing to the Court with a proposed order.


Dated this _____ day of ^, 201^.






MICHAEL MCLAUGHLIN






DISTRICT JUDGE


III Idaho Standard of Care Cases
Under Idaho law, physician's liability for malpractice in diagnosis and treatment turns upon whether he has exercised care and skill ordinarily exercised by competent physicians and surgeons in same or like locality, in light of present day learning and scientific knowledge of and professional advancement in subject. Kingston v. McGrath, 232 F.2d 495, 54 A.L.R.2d 267 (1956). 

 

The standard of care in a medical malpractice action is the care typically provided under similar circumstances by the relevant type of health care provider in the community at the time and place of the alleged negligent act. Shane v. Blair, 75 P.3d 180, 139 Idaho 126 (2003), rehearing denied. 

 

For purposes of determining the local standard of care in a malpractice action, professionals in a community could not decide to adopt a local standard of care that is inferior to the bare minimum statewide standards. Grover v. Smith, 46 P.3d 1105, 137 Idaho 247 (2002), rehearing denied. 

 

Local standard of care was determinable, and thus medical malpractice plaintiff was not allowed to establish standard of care by reference to standard in similar communities, where there was local doctor practicing in relevant community at time of defendant physician's alleged malpractice. I.C. §§ 6-1012, 6-1013. Morris By and Through Morris v. Thomson, 937 P.2d 1212, 130 Idaho 138 (1997). 

 

Local standard of care applied in medical malpractice case. I.C. § 6-1012. Hilden v. Ball, 117 Idaho 314, 787 P.2d 1122 (1989). 

 

In medical malpractice case, health care providers are to be judged in comparison with similarly trained and qualified providers of same class in same community. I.C. § 6-1012. Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 766 P.2d 1213 (1988). 

 

“Community”, for purposes of statute requiring as essential part of medical malpractice case affirmative proof that defendant failed to meet applicable standards of health care practice in community in which care was, or should have been, provided, is that geographical area ordinarily served by licensed general hospital at or nearest to which the care was or allegedly should have been provided. I.C. § 6-1012. Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 766 P.2d 1213 (1988). 

 

Physicians are required to keep abreast of, and use best modern methods of treatment, and in so doing they may not unduly and narrowly restrict their responsibility to immediate place where they are practicing. Flock v. J. C. Palumbo Fruit Co., 63 Idaho 220, 118 P.2d 707 (1941). 

 

Physician or surgeon is only required to exercise degree of skill and learning ordinarily exercised by members of profession in good standing, practicing in similar locality. Davis v. Potter, 51 Idaho 81, 2 P.2d 318 (1931). 

 

Physician must bestow such reasonable care and skill as physicians in same neighborhood ordinarily exercise. Swanson v. Wasson, 45 Idaho 309, 262 P. 147 (1927). 

 IV Limitation of Expert Witnesses

Did the district court abuse its discretion by refusing to limit the number of expert witnesses during discovery?
 
The Edmunds argue that the district court's refusal to limit the number of expert witnesses was error. They contend that the disclosure of fifty-three expert witnesses by the defendants was an abusive tactic that prevented genuine discovery of expert opinions by deposition. St. Alphonsus replies that in actuality, it retained only three experts, and that most of the expert witnesses disclosed by other defendants were James' treating physicians and fact witnesses, not expert witnesses; therefore, there was no attempt by the defendants to “disclose an oppressive number of experts to prejudice” the Edmunds. Additionally, St. Alphonsus contends that the decision to exclude witness testimony is discretionary, and the district court did not abuse its discretion by refusing the limit the number of experts.
 
Trial courts are vested with the discretion to limit the number of expert witnesses allowed to testify. Hansen v. Universal Health Servs. of Nevada, Inc., 115 Nev. 24, 974 P.2d 1158, 1161 (1999). When determining whether a district court abused its discretion, this Court considers three factors: (1) whether the trial court correctly perceived the issue as one of discretion, (2) whether it acted within the boundaries of its discretion and consistently with applicable legal principles, and (3) whether it reached its decision through an exercise of reason. Lamar Corp., 133 Idaho at 40, 981 P.2d at 1150.
 
Here, the decision not to limit the number of experts was an abuse of discretion because the district court was not acting consistently with legal principles. First, the district court believed that limiting the number of witnesses was simply an evidentiary issue for trial, not a discovery matter. At the hearing on the Edmunds' motion to limit the number of expert witnesses the trial judge stated:
 
Also, sir, your motion to limit the number of expert witnesses I think is simply premature at this point. I've got to do a Rule 403 balancing. If I'm hearing from ten internists and they want to bring on Internist No. 11, then I've got to do a 403 balancing, and I wouldn't be able to do it before that point. There's no authority that I have to limit their number of experts simply because they have a certain number and you have a certain lesser number. So I don't think [this motion is] well taken and I'm not inclined to grant [it].
 
Later during the hearing, when the parties again referred to the number of expert witnesses disclosed by the defendants, the lower court stated: “I tried to say up front I don't care, I'm not playing a numbers game here.... [T]hat's not a legal issue for me.”
 
However, in addition to ruling on evidentiary issues at trial, Idaho courts have the inherent authority to delineate issues for trial and indicate the expert witness or witnesses allowed to testify to each relevant issue during the discovery phase of litigation. Our law and our rules of civil procedure both provide that courts have the authority to limit the number of expert witnesses prior to trial. We have long recognized that courts have broad, inherent powers to control discovery. See Bailey v. Sanford, 139 Idaho 744, 749, 86 P.3d 458, 463 (2004). This includes the inherent authority to limit the number of expert witnesses during discovery. See Hansen, 974 P.2d at 1161 (finding no abuse of discretion where district court disallowed three expert witnesses prior to trial when it did not preclude the party seeking to use the witness testimony from raising a relevant issue). We have also advised that “judges should not hesitate to exercise appropriate control over the discovery process.” Sierra Life Ins., Co. v. Magic Valley Newspapers, Inc., 101 Idaho 795, 801, 623 P.2d 103, 109 (1980) (quoting Herbert v. Lando, 441 U.S. 153, 177, 99 S.Ct. 1635, 1649, 60 L.Ed.2d 115, 134 (1979)).
 
Our rules of civil procedure and the express purposes behind our discovery rules likewise recognize the court's authority to limit the number of expert witnesses. Rule 16(d)(4) provides that a court may limit the number of expert witnesses prior to trial. Rule 1(a) requires that the rules of civil procedure “be liberally construed to secure the just, speedy, and inexpensive determination of every action and proceeding.” Our discovery rules were designed to prevent surprise at trial, Pearce v. Ollie, 121 Idaho 539, 552, 826 P.2d 888, 901 (1992), and discovery rules regarding expert witnesses were designed to promote fairness and candor, see Radmer, 120 Idaho at 89, 813 P.2d at 900. Effective cross-examination and rebuttal of expert witnesses requires advanced preparation and knowledge of that expert's testimony. Id. Neither effective cross-examination nor effective discovery designed to achieve “just, speedy, and inexpensive determination of every action” can take place when one party is allowed to disclose an oppressive number of expert witnesses and the trial court refuses to consider limiting expert testimony. St. Alphonsus's statement that they really only disclosed three expert witnesses should not have come at the appellate level, but should have been dealt with at an early pretrial conference.
 
At the very least the trial court should have considered the Edmunds' request to limit the number of experts as a discovery issue and examined the purposes behind our discovery rules when ruling on the motion. Ideally, the lower court should have held a conference pursuant to I.R.C.P. 16(d) to discuss limiting the number of experts and determine more fully on which issues these experts would be expected to testify in order to comport with the purposes behind expert witness discovery and to prevent possible discovery abuses. Idaho trial courts are expected to effectively and actively manage discovery to achieve the purposes of the discovery rules and to reach a “just, speedy, and inexpensive” determination of the issues. Therefore, this Court reverses the district court's denial of the Edmunds motion to limit the number of expert witnesses and remands for further proceedings consistent with this opinion.

From Edmunds v. Kraner, 142 Idaho 867, 877-78, 136 P.3d 338, 348-49 (2006):
 
AMJUR TRIAL § 260-Expert testimony
 
Trial courts generally have the discretion to limit the number of expert witnesses allowed to testify.[FN1] A court may limit the number expert witnesses where other evidence, such as a report[FN2] or survey,[FN3] or the testimony of other experts otherwise informs the jury of the same fact.[FN4] Thus the similarity in the experts' opinions and credentials justifies limiting the number of experts,[FN5] where the judge allows a party to select which expert to testify.[FN6] However, the discretion to limit the number of expert witnesses must be reasonably exercised, to avoid depriving the parties of material rights.[FN7] 
It is not an abuse its discretion to allow several experts to testify about different aspects of the case.[FN8] A rule presumptively limiting independent expert witnesses to one per issue per side limits only the number hired in anticipation of litigation for testimonial purposes.[FN9] 
 
A plaintiff in a medical malpractice action only needs to produce one expert to testify about the standard of practice or care, but may be free to offer several different experts to testify regarding the relevant specialties.[FN10] A court may limit the number of expert witnesses to one expert per discipline or field of board certified expertise.[FN11] However, because a medical malpractice case is always necessarily a battle of expert witnesses, within only very broad limits, there is authority that all qualified opinion testimony should be allowed, notwithstanding it is cumulative to other evidence,[FN12] and there is no limit on how many experts a plaintiff may produce on issues other than the standard of care.[FN13] A defendant should not be precluded from providing another expert's testimony by the defendant personally testifying regarding the standard of care.[FN14] It is also error to disallow another expert's testimony where the parties were first limited to two medical experts, but one of them was then excluded as not being qualified as an expert.[FN15] 
 
It may be an abuse of discretion to limit one party to one expert witness on a point, while allowing the opponent several.[FN16] However, a court has the discretion to limit each party to one expert, even though there is a single plaintiff and multiple defendants,[FN17] such as where the defendants have adverse interests.[FN18] 
It is not an abuse of discretion to exclude an additional expert witness, whose identity was not disclosed until the trial was well underway.[FN19] 
--------------------------------------------------------------------------------
[FN1] Liddell v. State of Mo., 731 F.2d 1294, 17 Ed. Law Rep. 86, 76 A.L.R. Fed. 435 (8th Cir. 1984); Ruud v. U.S., 256 F.2d 460 (9th Cir. 1958); McMillan v. State, 229 Ark. 249, 314 S.W.2d 483 (1958); Scalere v. Stenson, 211 Cal. App. 3d 1446, 260 Cal. Rptr. 152 (2d Dist. 1989); Maler By and Through Maler v. Geraldi, 502 So. 2d 973 (Fla. Dist. Ct. App. 3d Dist. 1987); Yorita v. Okumoto, 3 Haw. App. 148, 643 P.2d 820 (1982); Edmunds v. Kraner, 142 Idaho 867, 136 P.3d 338 (2006); Kotvan v. Kirk, 321 Ill. App. 3d 733, 254 Ill. Dec. 633, 747 N.E.2d 1045 (1st Dist. 2001); Walters v. Hitchcock, 237 Kan. 31, 697 P.2d 847 (1985); Molkenbur v. Hart, 411 N.W.2d 249 (Minn. Ct. App. 1987); Hansen v. Universal Health Services of Nevada, Inc., 115 Nev. 24, 974 P.2d 1158 (1999); Irrizary by Velez v. City of New York, 95 A.D.2d 713, 464 N.Y.S.2d 5 (1st Dep't 1983); Board of Transp. v. Eastern Developers & Rentals, Inc., 28 N.C. App. 114, 220 S.E.2d 198 (1975); Jewelcor Jewelers and Distributors, Inc. v. Corr, 373 Pa. Super. 536, 542 A.2d 72 (1988); Conlee v. Taylor, 153 Tenn. 507, 285 S.W. 35, 48 A.L.R. 940 (1926); Virginia Financial Associates, Inc. v. ITT Hartford Group, Inc., 266 Va. 177, 585 S.E.2d 789 (2003).
 
5 A.L.R.3d 169 § 18-Medical Experts
 
The trial court's discretionary power to limit the number of witnesses has been held applicable to medical experts.
 
In Stager v Florida East Coast R. Co. (1964, Fla App) 163 So 2d 15, an action by a railroad engineer under the Federal Employer's Liability Act, the court, affirming on plaintiff's appeal from a favorable verdict, rejected the contention that it was error, before trial, to limit the number of plaintiff's medical witnesses to two doctors, pursuant to Rule 1.16(4) Florida Rules of Civil Procedure,[FN1] declaring that limiting the number of witnesses for a given side had long been recognized as approprate, and that it was proper to exclude the testimony of a certain doctor whose evidence would have been cumulative to that of the two who were allowed. The court also ruled that it was impossible for an appellate court to determine whether the refusal to permit additional witnesses constituted error where plaintiff failed to proffer what evidence he would have sought to elicit from those he was prevented from calling.
 
Attention is called to Underwood v Missouri-Kansas-Texas R. Co. (1963) 191 Kan 338, 381 P2d 510, in which it appeared that the trial court, on granting defendant's pretrial request for a medical examination of plaintiff in a railroad employee's action for personal injuries under the Federal Safety Appliance Acts, limited defendant to an examination by and the testimony of either a specialist who had previously made a partial examination on behalf of defendant, or a different physician whom defendant proposed at that time, whereupon defendant elected to have the examination made by the latter, and that the fact that plaintiff had been referred to defendant's specialist was disclosed by plaintiff's examination of witnesses at the trial, wherein the court, affirming a recovery, rejected the contentions that it was error to exclude the testimony of the specialist, and to refuse to instruct the jury that defendant had been limited to only one medical witness, and held that no abuse of discretion by the trial court had been shown, pointing out that there were no statutory provisions entitling defendant to a physical examination of plaintiff by doctors of its own choosing, and ruling that defendant was required and had failed to offer the testimony of the specialist at the trial and at the hearing on the motion for a new trial.
 
Limiting the contestants in a will contest to five expert witnesses on the question of mental incapacity was held proper and quite liberal in Fraser v Jennison (1879) 42 Mich 206, 3 NW 882, stated in § 3[b], supra.
 
Where petitioner had introduced three witnesses under Rule 12 limiting each side to three medical witnesses unless additional testimony was ordered upon proper showing, the court in Saari v Dunwoody Iron Mining Co. (1945) 221 Minn 95, 21 NW2d 94, affirming the denial of workmen's compensation, held that the industrial commission did not abuse its discretion in allowing petitioner to present only one of two petitioner experts, noting that the employer called only three. The court stated in discussion that the injured person is usually less able to meet the expense connected with the procurement of experts than his adversary, and that it was largely for that reason that the number was limited, thereby preventing the employer from overwhelming the petitioner with such testimony.
 
In Hilliard v Beattie (1879) 59 NH 462, a civil action for assault and battery, the court, reversing a recovery for improper statements and argument of counsel, noted that the trial court limited each side to three medical experts but, without intending to change that order, allowed a fourth physician to testify concerning his examination of plaintiff and the latter's physical condition, and stated that the number of expert witnesses may be limited by a special order, which should not be so modified as to give either party an unfair advantage.
 
And see International & G. N. R. Co. v Lane (1910, Tex Civ App) 127 SW 1066, an action for personal injuries, for a case in which the court, although reversing a recovery on other grounds, held that it was not error to allow only one of a larger number of physicians offered by defendant to examine and testify concerning plaintiff's arm, even though plaintiff had exhibited it to the jury, noting that defendant gave no reason for wanting additional physicians to examine the arm and did not attempt to show injury by being confined to an examination by one doctor, and stating that the physician who was allowed to examine plaintiff was a reputable witness, whose testimony was not attacked and would not probably have been strengthened by the testimony of other doctors, and that the same verdict doubtless would have been returned if a dozen doctors had examined plaintiff and testified in the same way.
 
As being of possible related interest, although the general question of limiting the number of witnesses was not expressly referred to or discussed, attention is called to the following cases in which the trial court in fact limited the number of medical experts by reason of special circumstances of the case. Franklin v J. P. Floria & Co. (1935, La App) 158 So 591 (compensation action against employer involving question of whether ganglia of plaintiff could result from injury; refusal to allow two medical experts to testify held proper where that question was necessarily involved and plaintiff, having failed to make proof by the expert originally produced by him, had been granted additional time to secure the testimony of one additional expert); State use of Miles v Brainin (1961) 224 Md 156, 167 A2d 117, 88 ALR2d 1178 (medical malpractice action; refusal to permit plaintiffs to call another medical expert, because they had stated their intention to use only the expert testimony of the defendant doctor, held error where plaintiffs, without fault on their part, were precluded from using defendant's testimony by the erroneous ruling that the examination of an adverse witness as an expert was not permissible).
 
And see Capron v Douglass (1908) 193 NY 11, 85 NE 827, 20 LRA NS 1003, involving a medical malpractice action and dealing principally with the question of privileged communications, for a case in which defendant, on the chief factual question of whether intervening muscular fibers prevented the union of fractured bones, was limited to the testimony of the chief surgeon who performed a corrective operation, and the testimony of the physician who assisted him was rejected, wherein the court, reversing a recovery, said that the issue was important and the result might have been different if the assistant had been permitted to testify, and ruled that the exclusion could not be approved upon the ground that the evidence was merely cumulative, "for, it being offered upon the trial of the case to sustain the defendant's defense, he had the right to have it considered by the jury."
 
See Re Kaiman's Estate (1961) 13 Wis 2d 201, 108 NW2d 379, supra § 13[a], for a case in which the court held that it would have been error to reject the expert testimony of a psychiatrist on the basis of an order limiting the objector in a will contest to six witnesses on the issue of testamentary capacity, since his testimony brought something new to that issue and was not repetitive of the testimony of the six nonexpert witnesses who had testified.
 
Also recognizing that trial court has discretion to limit number of experts at trial:
Knight v Haydary (1992, 2d Dist) 223 Ill App 3d 564, 165 Ill Dec 847, 585 NE2d 243, app den 145 Ill 2d 635, 173 Ill Dec 5, 596 NE2d 629
 
CUMULATIVE SUPPLEMENT
 
Cases:
 
Trial court abused its discretion when it limited number of treating physicians patient could call upon to testify at medical malpractice trial; by permitting defendants to read into record deposition testimony of same witnesses which court had precluded patient from calling, jury was given misimpression that deposition testimony belonged to witnesses for defense, and trial court's refusal to allow patient's counsel to explain to jury why patient had called only three physicians to testify could have prejudiced patient. Gonzalez v. Martinez, 897 So. 2d 525 (Fla. Dist. Ct. App. 3d Dist. 2005), reh'g granted, (Mar. 2, 2005).
 
Although limitation of expert witnesses was matter of discretion, trial court abused its discretion in medical malpractice case by forbidding propounding of opinion questions to defendant doctors as well as to witness ostensibly permitted to testify as third expert witness. Webb v Priest (1982, Fla App D3) 413 So 2d 43.
In negligence action, trial court did not abuse its discretion by refusing to permit defendant hospital to call three surrebuttal witnesses, where defendant had already put on two expert witnesses to prove validity of its defense. Yorita v Okumoto (1982, Hawaii App) 643 P2d 820.
 
In action to recover damages for death of two women due to their use of contraceptive drugs, testimony of medical expert which covered entire subject area of oral contraceptives should have been stricken where defendant-seller had already produced five medical experts. Lawson v G. D. Searle & Co. (Ill App) 331 NE2d 75.
V.GENERAL CASE LAW ON EXPERT TESTIMONY
Cetera v. DiFilippo, 404 Ill.App.3d 20, 934 N.E.2d 506, 528-29 (2010)

F. Cumulative Evidence

Plaintiffs next contend that the circuit court erred in the handling of cumulative evidence. Specifically, plaintiffs argue that the circuit court limited plaintiffs' opportunity to prevent testimony from Dr. MacArthur that was identical to plaintiffs' other expert Dr. Bakken, but the court arbitrarily allowed defendant to present testimony from Dr. Flaherty on the standard of care that was identical to that of Drs. Sabbia, Gadula, and Andreoni.

The trial court has discretion to limit the number of witnesses and may bar an expert from testifying if the expert's testimony would be cumulative. Kotvan v. Kirk, 321 Ill.App.3d 733, 749, 254 Ill.Dec. 633, 747 N.E.2d 1045 (2001). The trial court abuses its discretion when it improperly excludes evidence so as to deprive a party of a fair trial. Kotvan, 321 Ill.App.3d at 749, 254 Ill.Dec. 633, 747 N.E.2d 1045.

The record shows that Dr. Sabbia testified regarding the standard of care for a general internist. In contrast, Dr. Flaherty testified as an infectious disease specialist and offered opinions on causation. Therefore, we cannot say that the circuit court abused its discretion in allowing the testimony from both of these experts. With respect to the testimony from Drs. Gadula and Andreoni, these doctors were Charles's treating physicians. This court has noted that treating physicians may render opinions at trial because “ ‘those opinions are developed in the course of treating the patient and completely apart from any litigation.’ ” Boatmen's National Bank of Belleville v. Martin, 223 Ill.App.3d 740, 742, 166 Ill.Dec. 306, 585 N.E.2d 1328 (1992), quoting Tzystuck v. Chicago Transit Authority, 124 Ill.2d 226, 234, 124 Ill.Dec. 544, 529 N.E.2d 525 (1988). Thus, we find no abuse of discretion with respect to the admission of cumulative evidence. We further note that plaintiffs have failed to identify any exclusion of evidence that deprived them of a fair trial.

Philippon v. Shreffler, 33 So.3d 704, 706-07 (Fla.App. 2010)

“[T]he trial court has broad discretion to determine the number of witnesses to be called by either party.” Elder v. Farulla, 768 So.2d 1152, 1155 (Fla. 2d DCA 2000). “The range of subjects about which an expert witness will be allowed to testify are within the trial judge's broad discretion.” Roseman v. Town Square Ass'n, 810 So.2d 516, 522 (Fla. 4th DCA 2001). The surgeon contends that the patient was allowed effectively two expert witnesses instead of the one expert per specialty limitation outlined in the pretrial order. During trial, the patient argued that allowing her to have an additional expert would even up the sides, because the both the surgeon and manufacturer were permitted one expert, effectively meaning the defense would have two experts. Ultimately, the surgeon neither called his listed expert, nor requested permission to call a second additional expert orthopedic surgeon.

The trial court was within its discretion to allow the testimony of the second expert orthopedic surgeon, Dr. Tidwell. Tidwell testified to the breach in the standard of care, in addition to his testimony as a fact witness. As the Fifth District has explained,

The fact that it was corroborative of other testimony, or even cumulative to it, does not matter. A medical malpractice case is always necessarily a battle of expert witnesses. Within only very broad limits all qualified opinion testimony should be allowed; that is, not disallowed because it is cumulative to other evidence.

Lake v. Clark, 533 So.2d 797, 799 (Fla. 5th DCA 1988).

Sanchez v. Old Pueblo Anesthesia, P.C., 218 Ariz. 317, 322, 183 P.3d 1285, 1290 (Ariz.App 2008)

The Sanchezes also argue the court erred when it dismissed their complaint for failure to comply with § 12-2604 because they were in compliance with Rule 26(b)(4)(D), Ariz. R. Civ. P., which presumptively allows only one expert per side on an issue in a medical malpractice case. But the intent of Rule 26(b)(4)(D) is simply to limit the presentation of cumulative evidence, and its limits allow one expert for each medical issue; it imposes no limitation on the number of experts per case. The rule also allows liberal expansion of its presumptive limitation when “an issue cuts across several professional disciplines.” Id. cmt. (Committee cmt. to 1991 amendment). We are therefore unpersuaded that Rule 26(b)(4)(D) justifies the Sanchezes' failure to disclose an anesthesiology expert under the circumstances here.

Kominar v. Health Management Associates of West Virginia, Inc., 220 W.Va. 542, 558, 648 S.E.2d 48, 64 (W.Va. 2007)

Given the broad discretion afforded trial courts regarding evidentiary matters, we cannot say that the trial court abused its discretion in allowing each defendant to have separate experts. We do note that the hospital's expert specializing in emergency medicine essentially served to bolster the testimony of Dr. Zamora's own expert regarding whether the doctor performed in accord with the standard of care. In essence, there were three experts called to offer testimony supporting Dr. Zamora's treatment of Mr. Kominar. While it is suitable for a trial court to reconsider the number of experts a party may call when there are changes in circumstances during the course of trial such as the directed verdict granted for the hospital in this case, we do not find that refusing to do so necessarily results in an imbalance of fairness to all parties.

Langlinais v. Dearman, 957 So.2d 945, 951-53 (La.App. 2007)

Did the Trial Court Err in Denying the Langlinaises' Motion in Limine, Allowing All Three Medical Review Panel Members to Testify at Trial?

Louisiana Code of Evidence Article 702 gives the trial court great discretion when allowing specialized experts to testify if their testimony will help the trial court understand the evidence or determine a fact at issue. Fowler, 797 So.2d 160. Louisiana Code of Evidence Article 403 tempers that great discretion with the caveat that evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice. Only if a reviewing court finds that the trial court's judgment to allow multiple experts to testify was clearly erroneous will that judgment be disturbed on appeal. Hall v. Brookshire Bros., Ltd., 01-1506 (La.App. 3 Cir. 8/21/02), 831 So.2d 1010, writs granted, 02-2404, 02-2421 (La.11/27/02), 831 So.2d 285, aff'd by, 02-2404 (La.6/27/03), 848 So.2d 559.

Any party may call as a witness any member of the medical review panel. Medine v. Roniger, 03-3436 (La.7/2/04), 879 So.2d 706. While the trial court is afforded great discretion in determining the admissibility of expert witness testimony, when that testimony may prove to be cumulative the trial court should make sure that the testimony fulfills three conditions:

The first condition questions the relevance of the testimony to be elicited. The second seeks to ascertain that the fact finder will be aided by the testimony. The third, balancing the probative value of this testimony against substantial prejudice, confusion, or inefficiency, guards against undue removal of reason from the fact finding process, as well as waste. Want of any of the three is fatal to admission of an expert's unbridled testimony.

Frederick, 626 So.2d at 471.

Keeping these conditions in mind, we must remember our standard for reviewing the trial court's decision on the motion in limine. “The admission of cumulative evidence is at the trial court's discretion.” Mitchell v. Limoges, 05-832, p. 3 (La.App. 3 Cir. 3/1/06), 923 So.2d 906, 908, writ denied, 06-723 (La.6/16/06), 929 So.2d 1285.

The Langlinaises contend that having all three members of the medical review panel testify prejudiced their case beyond repair because the jury was “counting noses.” However, out of the six physicians testifying at trial either in person or via videotaped deposition testimony, each party had three testifying on their behalf. The Langlinaises called Dr. Boustany, Dr. Jeffrey Chen, Mrs. Langlinais's cardiologist, and Dr. Andrew Wechsler, the cardiothoracic surgeon hired to testify as an expert for the Langlinaises' case. Dr. Dearman called the three members of the medical review panel: Dr. Carlton Sheely, Dr. Nick Moustoukas, and Dr. Travis Spears. All three of the doctors called by Dr. Dearman appeared because they were summoned by subpoena.

One cannot assume that because the medical review panel members have found that the defendant doctor has not breached the standard of care that all of those panel members will be biased towards the defendant doctor. In fact, in this case all of the members of the medical review panel were independent from Dr. Dearman. None of them had ever met Dr. Dearman, worked with him, or testified either for or against him before this case.

While each of the medical review panel members testifying were cardiothoracic surgeons, they all practiced in different parts of the state of Louisiana, none had ever worked with any of the others before, and each had different backgrounds and training.

The trial judge denied the motion in limine, with the observation that he was not going to allow each of the panel members to be repetitive.

Dr. Sheely was the first of the three medical review panel members to testify. Dr. Sheely trained with Dr. Michael DeBakey, the surgeon who was one of the first to perform cardiac by-pass surgery. Dr. Sheely stated that it is sometimes difficult to distinguish the LAD from the diagonal. He stated that it was his belief that the mistake Dr. Dearman made was a reasonable one and therefore did not rise to the level of malpractice. He also said that the new blockage would have required surgery even if the LAD had been grafted in the first surgery.

Before allowing either of the other two members of the medical review panel to testify, the trial judge instructed Dr. Dearman's attorney that the court was not going to allow each member of the panel to “parrot the findings of the medical review panel and the reasons why.” The judge made clear that each subsequent witness must have something different to say from the one that came before and after him.

While both statute (40:1299.47(H) ) and caselaw ( Medine in particular) allow the defendant to call any member of the medical review panel to testify, the trial judge has discretion to limit those witnesses to avoid cumulative testimony. The trial judge did allow each member of the panel to state what each believed to be the standard of care for a cardiothoracic surgeon. The judge also recommended that Dr. Dearman's lawyer ask the two remaining medical review panel members if they agreed with what was said by Dr. Sheely, and then ask if they had anything to add.

The trial judge was ensuring that all three of the factors outlined in Frederick were met.

Dr. Moustoukas stated that all of the information Dr. Dearman had up to and at the time he performed the by-pass indicated that he was grafting the LAD. In support of that conclusion, Mrs. Langlinais's symptoms went away. If there were still a problem getting blood to the affected area of the heart, she would have had symptoms again very soon after surgery.

Dr. Spears stated that the surgeon performing the second cardiac by-pass had the benefit of Dr. Dearman's diagonal graft to serve as a road map to help him find the LAD. Dr. Spears believed that Dr. Dearman was right not to go digging in the epicardial fat surrounding Mrs. Langlinais's heart because that would have been a risky and possibly dangerous maneuver on a beating heart.

The Langlinaises' attorneys were able to cross-examine each of the three witnesses testifying for Dr. Dearman. And, as mentioned above, the Langlinaises presented the testimony of three expert witnesses of their own.

The anatomy of the heart is specialized and complex. Doctors require many years of study in order to understand its intricacies. If the trial judge wanted as much expert testimony to help himself and the jury understand the evidence and determine the facts at issue, he had great discretion to do so. In doing so, he also kept a very close watch on the testimony to ensure that it did not become cumulative to the point of prejudice to the Langlinaises' case.

Therefore, we find that the trial judge did not abuse his much discretion in denying the Langlinaises' motion in limine requesting that Dr. Dearman be limited to calling only one of the medical review panel members as a witness in his defense. Both parties had an equal number of physicians testifying on their behalf, and each of the witnesses added expertise that aided the trial judge and jury in determining the facts at issue in this case. The denial of the Langlinaises' motion in limine is affirmed.

Welch V. McLean, 191 S.W.3d 147, 164-66 (Tex.App. 2005) (overruled on other grounds)
Exclusion of Dr. Andrea Green's Testimony.

In his fifth issue, Dr. Welch contends that the trial court abused its discretion by excluding the testimony of one of his experts, Dr. Andrea Green, on the ground that Dr. Green's testimony would have been cumulative of that of Dr. James Cox, Dr. Welch's other expert.

A trial court has the authority to exclude evidence if its probative value is substantially outweighed by the danger of needless presentation of cumulative evidence. Tex.R. Evid. 403. We review a trial court's decision to exclude evidence under an abuse of discretion standard and will not reverse the trial court's ruling absent an abuse of that discretion. See Nat'l Liab. & Fire Ins. Co. v. Allen, 15 S.W.3d 525, 527-28 (Tex.2000). We must uphold a trial court's evidentiary ruling if there is any legitimate basis for it. Owens-Corning Fiberglas Corp. v. Malone, 972 S.W.2d 35, 43 (Tex.1998). Moreover, we will not reverse based on an erroneous evidentiary ruling unless the error probably caused the rendition of an improper judgment. See Tex.R.App. P. 44.1(a); Malone, 972 S.W.2d at 43.

In this case, Dr. Welch designated Drs. Andrea Green and James Cox, both board certified in emergency medicine, as defense expert witnesses. After Dr. Cox testified, Simeon moved to exclude Dr. Green's testimony under rule 403. Simeon contended that allowing both Drs. Cox and Green to testify would unduly delay the trial with the presentation of cumulative evidence because both experts had similar or identical credentials and had expressed the same opinions during their depositions. The trial court granted Simeon's motion and ruled that Dr. Green could not testify.

Dr. Welch asserts that Dr. Green should have been allowed to testify in addition to Dr. Cox because, “[a]lthough both Drs. Green and Cox would have provided relatively similar (but not identical) testimony on the hotly contested issues in the case, the differences between the doctors themselves is such that testimony from both of them would add substantial weight” to Dr. Welch's case.

The record shows, however, that Drs. Green and Cox had similar credentials relevant to their testimony in this case. Both were board certified in emergency medicine. In addition, Dr. Cox was on staff in the emergency room department of a large local hospital, and Dr. Green chaired the department of emergency medicine at another large local hospital and practiced emergency medicine there.

Further, although Dr. Welch contends that Dr. Green's testimony was not cumulative of Dr. Cox's, he does not explain how their testimony would have differed. In his response to Simeon's motion to exclude Dr. Green's testimony, Dr. Welch supported his assertion that there “may” be some differences of opinion between Drs. Green and Cox with only a single example of a potential difference.FN12 In addition, although Dr. Welch offered Dr. Green's curriculum vitae and the transcript of her deposition testimony as a bill of exception when she was not allowed to testify, he did so without specifying any differences between Dr. Green's and Dr. Cox's testimony.

FN12. Dr. Welch quoted the following alleged excerpt from Dr. Cox's deposition testimony as evidence that his and Dr. Green's opinions “may” differ: 

Q. Okay. Do you agree with Andrea Green, Dr. Welch's emergency room expert, that Delorse McLean, quote, had obesity and the use of birth control pills as risk factors? Do you agree with the statement as is? 

A. As is, no. 

Absent further elaboration by Dr. Cox, we do not read this response as indicating his disagreement with Dr. Green's testimony. 

This record demonstrates a legitimate basis-the similarity in opinions and credentials-for the trial court's exclusion of Dr. Green's testimony as needlessly cumulative of Dr. Cox's testimony. See Malone, 972 S.W.2d at 43. Thus, the record shows that the trial court did not abuse its discretion by excluding the testimony. See Downer, 701 S.W.2d at 241-42. Indeed, the trial court limited both Dr. Welch and Simeon to only one expert in emergency medicine each and, at Dr. Welch's request, so informed the jury.

Finally, due to the similarly in both experts' credentials and opinions, the record does not show that the exclusion of Dr. Green's testimony probably caused the rendition of an improper judgment. See Tex.R.App. P. 44.1(a)(1); Malone, 972 S.W.2d at 43. Accordingly, for all of the foregoing reasons, we overrule Dr. Welch's fifth issue.

Gonzalez v. Martinez, 897 So.2d 525, 527 (Fla.App. 2005)

With respect to Dr. Martinez, we conclude that the trial court abused its discretion when it limited the number of treating physicians the Gonzalezes could call upon to testify at the trial. This Court has held that a trial court abuses its discretion when it denies litigants their right to elicit fact testimony from their treating physicians. See Ryder Truck Rental, Inc. v. Perez, 715 So.2d 289, 290 (Fla. 3d DCA 1998). The error was compounded when the trial court permitted defense counsel to read into the record the deposition testimony of the very same witnesses which the court had precluded the plaintiffs from calling. This gave the jury the misimpression that the deposition testimony belonged to witnesses for the defense.

We agree with Dr. Martinez that a trial judge has the discretion to limit the number of witnesses who the parties may call to testify at trial, and there is no abuse of discretion when the trial judge excludes additional medical testimony that would have been cumulative in nature. In this case, however, we cannot agree with Dr. Martinez that the limitation the trial court placed upon the number of plaintiffs' witnesses was justified.

During closing arguments, the trial court allowed defense counsel to reference the plaintiffs' treating physicians and did not permit plaintiffs' trial counsel to explain to the jury why the plaintiffs had only called three physicians to testify. The trial court instead reprimanded plaintiffs' counsel in the jury's presence when plaintiffs' counsel referred to the defense's closing comments related to the three physicians that the plaintiffs had called to testify. We cannot say that the comments made by defense counsel and the trial court, coupled with the trial court's refusal to allow plaintiffs' counsel to explain to the jury their reasons for having called only three physicians to testify, did not conceivably prejudice the plaintiffs.

State ex rel. Weirton Medical Center v. Mazzone, 214 W.Va. 146, 154-55, 587 S.E.2d 122, 130-31 (2002)

The petitioners also contend that the circuit court erred by ruling that they could not elicit standard of care opinions from both Dr. Callahan and Dr. Lee Smith, their retained expert in the field of emergency medicine. Following the petitioner's initial disclosure of ten expert witnesses, the circuit court ruled that each party could only utilize one expert per field of expertise to testify as to alleged deviations from the applicable standard of care. Accordingly, the court stated that if Dr. Callahan, who was a treating physician, was going to give an opinion about whether his care and treatment of the decedent satisfied the applicable standard of care, then Dr. Callahan would not be permitted to present an independently-retained expert to also testify regarding the standard of care.

This Court has held that “ ‘ “[t]he action of a trial court in admitting or excluding evidence in the exercise of its discretion will not be disturbed by the appellate court unless it appears that such action amounts to an abuse of discretion.” Syl. pt. 5, Casto v. Martin, 159 W.Va. 761, 230 S.E.2d 722 (1976) citing Syl. pt. 10, State v. Huffman, 141 W.Va. 55, 87 S.E.2d 541 (1955).’ Syllabus Point 2, State v. Rector, 167 W.Va. 748, 280 S.E.2d 597 (1981).” Syllabus Point 3, State v. Oldaker, 172 W.Va. 258, 304 S.E.2d 843 (1983). In the case at bar, it is apparent that the circuit court felt that a ruling limiting the number of experts that would be permitted to testify at trial was needed because of the excessive number of witnesses identified by the petitioners. The court obviously sought to prevent duplicative and cumulative testimony. Such a ruling is certainly permitted and appropriate under the circumstances. However, we believe the circuit court abused its discretion in ruling that Dr. Callahan would not be permitted to present the testimony of his independently-retained expert in the field of emergency care medicine, if he chose to testify himself that he complied with the applicable standard of care.

While a defendant physician can certainly give testimony as an expert witness on his own behalf, see 32 C.J.S. Evidence § 637 (1996), we believe that it would be unduly harsh and restrictive to prohibit that same defendant physician from presenting the testimony of an independently-retained expert on the basis that the testimony would be cumulative. A medical malpractice case presents a unique situation wherein the testimony of a defendant physician often qualifies as expert testimony even when he or she only intends to testify as a fact witness. In that regard, a defendant physician cannot usually explain his or her conduct without giving some testimony that is expert in nature. Conversely, a defendant physician who wishes to give expert testimony on his or her own behalf subjects himself or herself to cross-examination about the motives underlying such testimony. Specifically, the defendant physician's expert opinion may be seen by the jury as self-serving and biased. Given these unique circumstances, we believe the circuit court abused its discretion by ruling that Dr. Callahan could not present the testimony of Dr. Smith if he chose to testify as an expert on his own behalf.

Kotvan v. Kirk, 321 Ill.App.3d 733, 748-50, 747 N.E.2d 1045, 1058-59 (2001)

Defendant also argues that the trial court erred by limiting Dr. Fournier's testimony as cumulative. The trial court has discretion to limit the number of witnesses, and may bar an expert from testifying if the expert's testimony would be cumulative. Knight, 223 Ill.App.3d at 575, 577, 165 Ill.Dec. 847, 585 N.E.2d 243. It is an abuse of discretion if the trial court improperly excludes evidences so as to deprive a party of a fair trial. Pyskaty v. Oyama, 266 Ill.App.3d 801, 814, 204 Ill.Dec. 328, 641 N.E.2d 552 (1994).

In the instant case, plaintiff argues that the trial court erred by refusing to allow Dr. Fournier to duplicate Dr. Fagman's testimony concerning deviations from the standard of care. Plaintiff further argues that the court unfairly allowed defendant's retained expert, Dr. Rubenstein, to duplicate Dr. Resnick's testimony regarding breach of the standard of care.

The record reveals, however, that plaintiff never represented to the trial court that she intended to call Dr. Fournier to testify about standard of care deviations. When defendant brought a motion in limine to bar Dr. Fournier's testimony as cumulative, plaintiff's counsel responded that he never intended to call Dr. Fournier to testify about standard of care; instead counsel stated that he only intended to call Fournier to testify about causation and damages. The trial court denied defendant's motion in limine. Thus, when the trial court later limited Dr. Fournier's trial testimony to causation and damages, it was merely following plaintiff's characterization of Dr. Fournier's intended testimony.

Furthermore, if plaintiff had in fact argued to the court to allow Dr. Fournier to testify about the standard of care during defendant's motion in limine, it is likely that the court would have permitted such testimony. The court made the following comment when plaintiff objected that Dr. Rubenstein's testimony duplicated Dr. Resnick's:

“THE COURT: Gentlemen, personally, I have no problem with two witnesses of accepted credentials testifying on a point. Certainly, they may mimic one or the other, but, often times, it's been my experience that there are differences of shading in the testimony that's offered by these individuals. If you begin to put three logs on, four logs on, I think you run into a problem. But, so long as the accumulation, as it's so called, in objecting to it is of moderate form and indicates some shading of opinion different than the other colleague, I think it's permissible.”

We also disagree with plaintiff that Pyskaty is analogous. In Pyskaty, the court held that it was reversible error to bar the testimony of plaintiff's treating physician concerning standard of care because it was cumulative. The court explained that the testimony was not cumulative because there was no other expert testimony on the issue of standard of care. Pyskaty, 266 Ill.App.3d at 815, 204 Ill.Dec. 328, 641 N.E.2d 552. Pyskaty is distinguishable because, here, plaintiff's retained expert, Dr. Fagman, provided significant credible testimony on the issue of standard of care. Thus, the trial court did not err by limiting Dr. Fournier's testimony to the issues of causation and damages when plaintiff had not indicated intent to question Dr. Fournier about standard of care.

Elder v. Farulla, 768 So.2d 1152, 1155 (Fla.App. 2000)

Despite this failure of proof, we are remanding this case for a new trial because we conclude that the trial court abused its discretion in limiting Elder to one causation witness while allowing the defendants two causation witnesses. We recognize that the trial court has broad discretion to determine the number of witnesses to be called by either party. See Edenfield v. Crisp, 186 So.2d 545, 549 (Fla. 2d DCA 1966); Fla. R. Civ. P. 1.200(b). However, in this case, Elder should have been permitted a number of causation witnesses equal to the number granted to the defendants, particularly since the defendants practiced in different medical specialties. See Lake v. Clark, 533 So.2d 797 (Fla. 5th DCA 1988) (noting that medical malpractice cases are necessarily a battle of experts and holding that all qualified opinion testimony should be allowed within very broad limits). When the trial court granted Elder's request to have standard of care witnesses who were “similar healthcare providers,” it should have granted this same request as it applied to causation witnesses. Therefore, on remand, Elder must be permitted to have one causation witness per defendant.

We recognize that this resolution may appear to give Elder a second bite at the apple; however, we do not believe that to be the case under these circumstances. This is not a situation in which the plaintiff did not come to court prepared to prove her case. Rather, this is a situation in which the trial court's pretrial ruling unfairly limited the plaintiff's ability to present her case. Elder must be given a fair opportunity to present her case. However, if on remand Elder cannot produce a causation witness whose testimony, either alone or in combination with that of Dr. Wade, satisfies the requirements of Gooding, the defendants will be entitled to a directed verdict.

Tsoukas v. Lapid, 315 Ill.App.3d 372, 382-83, 733 N.E.2d 823, 831-32 (2000)

Next, we consider plaintiff's contention the circuit court erred in limiting plaintiff to presenting one witness regarding causation and standard of care. Plaintiff argues this was prejudicial in light of the defendants multiple witnesses on the same issue.

The decision to allow, limit or exclude expert testimony is within the circuit court's discretion ( Knight v. Haydary, 223 Ill.App.3d 564, 577, 165 Ill.Dec. 847, 585 N.E.2d 243, 253 (1992)) and will be set aside only if arbitrary, fanciful or unreasonable ( Hilgenberg v. Kazan, 305 Ill.App.3d 197, 238 Ill.Dec. 499, 711 N.E.2d 1160 (1999)). Moreover, as a general rule, an offer of proof must be tendered to preserve for review a question of the wrongful exclusion of evidence. People v. Limas, 45 Ill.App.3d 643, 4 Ill.Dec. 242, 359 N.E.2d 1194 (1977); People v. Slaughter, 55 Ill.App.3d 973, 13 Ill.Dec. 731, 371 N.E.2d 666 (1977); People v. Nowak, 76 Ill.App.3d 472, 32 Ill.Dec. 81, 395 N.E.2d 28 (1979). The purposes served by an offer of proof are twofold: first, it allows the circuit court to initially ascertain the admissibility of the evidence sought to be introduced. Second, it enables the reviewing court to find in the record the nature of the proffered evidence and determine whether there was prejudicial error in excluding it. People v. Duarte, 79 Ill.App.3d 110, 34 Ill.Dec. 657, 398 N.E.2d 332 (1979); People v. Johnson, 47 Ill.App.3d 362, 6 Ill.Dec. 66, 362 N.E.2d 701 (1977); People v. Moore, 27 Ill.App.3d 337, 326 N.E.2d 420 (1975); People v. Brown, 27 Ill.App.3d 569, 327 N.E.2d 51 (1975).

Here, the circuit court, already facing a four-week trial, limited the number of experts equally for each party. Plaintiff's suggestion that multiple defense experts were cumulative and thus prejudicial is not supported by the record. The multiple defense experts were the result of multiple defendants, each entitled to present an expert in his own defense. Moreover, it was incumbent upon plaintiff to present an offer of proof for the expert whose testimony was excluded; plaintiff failed to state what additional insight the proposed experts would have provided. Absent this guidance, this court cannot conclude the circuit court abused its discretion.

Sweet v. Sisters of Providence in Washington, 895 P.2d 484, 495 (Alaska 1995)

Number of Experts

Long before the trial in this case, the Sweets moved to limit or strike some of the experts designated on the defendants' preliminary witness lists. During trial, the Sweets apparently renewed their motion. Following a discussion of the issue, counsel for the defendants asserted that a number of the experts on their lists would not be called at trial. With that assurance, the court determined that it could address this issue as the trial proceeded, and it would limit the defendants' experts only if it saw undue repetition in their testimony. The court also noted that there would be no repetition problem if a number of experts testified only to the limited areas within their particular specialties. In this conference, the court referenced Evidence Rule 702(b) and properly noted that it had discretion to allow more than three experts per issue.

Over the course of the trial, the defendants jointly called eleven physician expert witnesses regarding causation and the standard of care. The plaintiffs called five physician experts on those issues. During the trial, the court did not step in to limit any repetitious expert testimony presented by the defendants, nor do the Sweets cite to any place in the record where they requested that the court do so.

Standing alone, the disparity in numbers of experts does not establish an abuse of the court's discretion. Moreover, we see no error in the trial court's decision to allow the defense experts to testify with the warning that the court would not tolerate repetitive testimony. The Sweets have not shown any reversible error on this issue.

Pyskaty v. Oyama, 266 Ill.App.3d 801, 814-15, 641 N.E.2d 552, 562-63 (1994)

The admission of evidence rests largely within the discretion of the trial court and its decision will be reversed only when such discretion has been clearly abused. ( Christopherson v. Hyster Co. (1978), 58 Ill.App.3d 791, 804, 16 Ill.Dec. 83, 374 N.E.2d 858.) The court may limit the number of witnesses called as experts; however, the discretion must be reasonably exercised, so as to deprive the parties of no material rights, and an abuse of it in this respect will be reversible error. ( In Re Estate of Porter (1963), 43 Ill.App.2d 416, 422, 193 N.E.2d 617.)

The relevant inquiry is whether the trial court improperly excluded evidence so as to deprive plaintiff of a fair trial. Reinhard Gaenzele v. B.E. Wallace Products Corporation (1976), 39 Ill.App.3d 93, 350 N.E.2d 571.)

In the instant case, the trial court's decision to grant Dr. Oyama's motion in limine seeking to prohibit Dr. Rosenow's testimony that Dr. Oyama deviated from the standard of care, as cumulative with Dr. Freeark's testimony, deprived plaintiff of a fair trial. In granting Dr. Oyama's motion in limine the trial court barred Dr. Freeark's testimony that Dr. Oyama deviated from the standard of care required of him and caused injury to plaintiff. Also, Dr. Oyama's motion in limine barred testimony by each of plaintiff's retained experts that defendants Oyama and Southwest deviated from the standard of care causing injury to plaintiff, as cumulative. Based upon objections by Doctors Gerber and Aguinaldo which were sustained by the trial court, Dr. Freeark was also precluded from testifying that Doctors Gerber and Aguinaldo deviated from the standard of care and caused injury to plaintiff.

Furthermore, Dr. Rosenow was precluded from testifying subject to Rule 220. Also, Dr. Rosenow was precluded from testifying that if plaintiff had pain on November 20, 1984, the abscess was diagnosable at that time because such testimony is cumulative of the testimony already rendered by Dr. Freeark. Doctors Gerber and Flashner in their motion in limine precluded testimony by Doctors Zaid and Sharifi that Dr. Gerber deviated from the standard of care.

It is necessary for a plaintiff to show by expert testimony not only that the injury occurred, but that such an event does not ordinarily occur in the normal course of events without negligence. ( Huff v. Condell Memorial Hospital (1972), 4 Ill.App.3d 352, 280 N.E.2d 495, 497.) Plaintiff was deprived of a fair trial because he was not able to adequately present to the jury his theory. Since there was no other expert testimony on the issue of standard of care Dr. Rosenow's testimony was not cumulative. The decision of the trial court to exclude all of plaintiff's expert medical witnesses under these circumstances was an abuse of discretion. Hyster Co., 58 Ill.App.3d 791, 16 Ill.Dec. 83, 374 N.E.2d 858.

Knight v. Haydary, 223 Ill.App.3d 564, 574-77, 585 N.E.2d 243, 250-252 (1992)

Plaintiff finally argues that the trial court erred when it barred one of plaintiff's experts (Dr. Reines) from testifying as an expert witness at trial. Plaintiff asserts that he intended to use Dr. Reines' testimony against both Dr. Robin and Dr. Haydary and that the absence of this testimony prejudiced his case.

Plaintiff disclosed Dr. Reines as one of his experts on July 5, 1990, approximately 101 days prior to the scheduled trial date. On August 13, 1990, the court granted Dr. Robin's motion to bar Dr. Reines from testifying. The court subsequently denied plaintiff's motion to reconsider its order, refused plaintiff's offer of proof which was submitted at the close of plaintiff's case in chief, and rejected plaintiff's post-trial motion claiming error in the earlier rulings.

The trial court offered several reasons for its decision to bar Dr. Reines' testimony. First, the court stated that the order was premised upon the inherent authority of the trial court to limit and regulate the number of expert witnesses pursuant to Supreme Court Rule 218 (134 Ill.2d R. 218). The court asserted that it may apply Rule 218 in order to expedite the efficient administration of justice and the disposition of trials by limiting the number of expert witnesses without regard to Rule 220. Second, the court indicated that there was no violation of Rule 220 when it barred the testimony in question. The court also stated that “the ruling was based on both Rule 220 and the long-standing inherent authority and supreme court rule authority of trial judges to control the number of witnesses within the sound exercise of judicial discretion, and on that same basis, the order of presenting them and so forth.” Third, the court implied that the long pendency of the trial (almost seven years from the issuance of the complaint to the trial date) justified its ruling. The court further noted that the desired effect of using Dr. Reines was obtained by cross-examination of the parties and other witnesses such that there was no prejudice to the plaintiff.

On appeal, plaintiff argues that the trial court was compelled to allow Dr. Reines to testify because he was disclosed as a witness 101 days before trial and, therefore, was in compliance with Rule 220. Plaintiff further argues that, because he complied with Rule 220, the trial court's partial reliance on Rule 218 was inappropriate. We find that neither the plain language of Rule 220 nor its relevant case law supports such an interpretation. We also find that the trial court's reliance on upon both Rule 218 and Rule 220 could be sustained as a proper exercise of judicial discretion.

Supreme Court Rule 218 authorizes the court to consider “the limitation of the number of expert witnesses” in the context of pretrial procedures. (134 Ill.2d R. 218(a)(4).) Furthermore, the rule requires that the trial court “make an order which recites any action taken by the court and the agreements made by the parties as to any of the matters considered” during a pretrial conference. (134 Ill.2d R. 218(b).) The rule further provides that “[t]he order controls the subsequent course of the action unless modified.” 134 Ill.2d R. 218(b).

In the present case, the parties agreed to set March 18, 1988, as a discovery cutoff date. On February 22, 1988, the court issued an order reflecting this agreement. Furthermore, the court issued an order requiring that plaintiff's experts be disclosed and deposed by December 22, 1987. Dr. Reines was disclosed two years and seven months later, more than two years after defendant's experts had been presented for deposition. Following the plain language of Rule 218, the court could justifiably bar Dr. Reines from testifying because it was acting in accordance with its own order which served to limit the number of expert witnesses.

Plaintiff asserts that further discovery was conducted and that additional depositions were taken during 1990. Such an assertion implies that the parties waived their initial agreement setting a discovery cutoff date. However, discovery conducted after the cutoff date was done by further agreement of the parties. Moreover, plaintiff fails to recognize that the physicians deposed at the later dates were involved in the treatment of Patrice and, therefore, they were not testifying as Rule 220 experts. Our supreme court has held that treating physicians are not experts under Rule 220; rather, they are called as occurrence witnesses who testify because of their participation in the transaction. ( Tzystuck v. Chicago Transit Authority (1988), 124 Ill.2d 226, 124 Ill.Dec. 544, 529 N.E.2d 525.) In Tzystuck, the court stated that “[t]here is no reason why a defendant *576 should be surprised by the medical testimony of a treating physician at trial.” ( Tzystuck (1988), 124 Ill.2d at 238, 124 Ill.Dec. 544, 529 N.E.2d 525.) Because the testimony of the personnel who treated Patrice was discovered by agreement of the parties, and because both parties were well aware of the identity of these individuals, there was no surprise resulting from their participation in the trial.

Plaintiff next asserts that the trial court was required to permit Dr. Reines to testify because his disclosure fell within the discovery limits imposed by Rule 220.

Supreme Court Rule 220 provides, in relevant part:

“[A]s to all expert witnesses not previously disclosed, the trial court, on its own motion, or on the motion of any party after the first pretrial conference, shall enter an order scheduling the dates upon which all expert witnesses, including rebuttal experts, shall be disclosed. * * * All dates set by the trial court shall be chosen to insure that discovery regarding such expert witnesses will be completed not later than 60 days before the date on which the trial court reasonably anticipates the trial will commence.” 134 Ill.2d R. 220(b)(1).

“The purpose of the rule is to facilitate trial preparation by eliminating last-minute disclosure of expert witnesses.” ( Vallejo v. Mercado (1991), 220 Ill.App.3d 1, 7, 162 Ill.Dec. 692, 580 N.E.2d 655.) The rule addresses this evil by establishing a uniform, but not inflexible, framework for the timely revelation of experts and their proposed testimony. ( Vallejo, 220 Ill.App.3d at 7-8, 162 Ill.Dec. 692, 580 N.E.2d 655.) The rule explicitly requires that the parties seasonably “ascertain the identity of such witnesses” and “obtain from them the opinions upon which they may be requested to testify.” (134 Ill.2d Rules 220(b)(1)(i), (b)(1)(ii).) In addition, the Committee Comments emphasize that a “timely and conscientious effort to comply [with Rule 220] is required.” 134 Ill.2d R. 220, Committee Comments, at 180.

We find that the trial court's decision to bar the testimony of Dr. Reines was not an abuse of its discretion and was not contrary to the provisions of Rule 220. Rule 220 sets forth requirements which dictate when the discovery of experts must be completed. However, the language of the rule presents no obstruction to the imposition of a disclosure schedule which precedes the 60-day period before the trial. ( Castro v. South Chicago Community Hospital (1988) 166 Ill.App.3d 479, 482, 116 Ill.Dec. 854, 519 N.E.2d 1069.) In addition, Rule 220 authorizes the trial court to bar the testimony of any expert not disclosed under that schedule. ( Castro, 166 Ill.App.3d at 482, 116 Ill.Dec. 854, 519 N.E.2d 1069.) Rule 220 provides that “[f]ailure to make the disclosure required by this rule or to comply with the discovery contemplated herein will result in disqualification of the expert as a witness.” 134 Ill.2d R. 220(b)(1).

From our discussion above, it can be seen that, while Rule 220 establishes deadlines for the discovery of an expert, a court may, in its discretion, set its own cutoff dates for the disclosure and discovery of expert witnesses. Moreover, the court may bar the testimony of an expert whose disclosure does not comply with the court-set deadlines. Finally, notwithstanding Rule 220, a court may exercise its discretion under Rule 218 in order to limit the number of expert witnesses at trial. Therefore, we hold that the trial court did not abuse its discretion when it applied both Rule 218 and Rule 220 to support its decision to bar the testimony of Dr. Reines.

Walters v. Hitchcock, 237 Kan. 31, 35, 697 P.2d 847, 850 (1985)

Admission of expert testimony lies within the sound discretion of the trial court and its rulings thereon will not be disturbed on appeal in the absence of abuse of discretion. Limiting the number of expert witnesses is also a matter within the discretion of the trial court. Powers v. Kansas Power & Light Co., 234 Kan. 89, 671 P.2d 491 (1983). When evidence is excluded by the trial court, the party seeking reversal of the judgment has the burden of demonstrating prejudice by such exclusion. In re Adoption of Irons, 235 Kan. 540, 684 P.2d 332 (1984).

We conclude the defendant has failed to show prejudice in the exclusion of Dr. Hermreck's testimony relative to causation. The excluded testimony was cumulative with other expert testimony in the case. Error may not be predicated upon the exclusion of evidence which is merely cumulative and does not add materially to the weight or clarity of that already received. Powers v. Kansas Power & Light, 234 Kan. 89, 671 P.2d 491. Additionally, Dr. Hermreck, as previously noted, did testify t
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