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I. Idaho Court's authority to order parties to mediation.

A. Civil mediation

Idaho trial judges are expressly authorized by court rule to order parties in civil cases to mediate. Rule 16(k)(4), I.R.C.P.,  provides that in civil cases:

	In its discretion a court may order a case to mediation, as follows:
	(A) Upon motion by a party;
	(B) At any I.R.C.P. 16 conference;
	(C) Upon consideration of request for trial setting, pursuant to I.R.C.P. 40(b), if all      parties indicate in their request or response that mediation would be beneficial; or
	(D) At any other time upon seven (7) days notice to the parties if the court determines mediation is appropriate.

B. Custody cases

Similarly, Rule 16(j)(5), I.R.C.P. provides that in cases involving custody or visitation of minor children:

A court shall order mediation if, in the court's discretion, it finds that mediation is in the best interest of the children and it is not otherwise inappropriate under the facts of the particular case. 

C. Criminal cases

In criminal cases, parties may be referred, but not ordered, to mediation:
 
In any criminal proceeding, any party or the court may initiate a request for the parties to participate in mediation to resolve some or all of the issues presented in the case. Participation in mediation is voluntary and will take place only upon agreement of the parties. Not all defendants in a multi-defendant case need join in the request or in the settlement conference/mediation. Decision making authority remains with the parties and not the mediator.” Rule 18.1, I.C.R.


II. Federal Courts

In Re Atlantic Pipe Corp., 304 F.3d 135 (1st Cir. 2002) is the leading case on the federal court’s inherent power to order parties to mediation in the absence rule or statute. Performance Chevrolet Inc. v. Market Scan Information Systems, Inc., 2005 W.L. 1768650 (not reported in F.Supp.2d) found Rule16(f), F.R.C.P. provides authority to sanction parties for failing to send a representative with sufficient settlement authority to a mediation pursuant to a stipulated case management plan. 

III. Issues in court-ordered mediation

A. Potential for the court-ordered mediation to create, rather than resolve, subsequent litigation

Though is well-established that, absent a statute or court rule to contrary, courts have authority implied under Rule 16 or general inherent power to order parties in civil cases to participate in mediation, that power does not extend to ordering the parties to participate in a mediation with the sanction of contempt if they failed to settle the case. E.g. Department of Transp. v Atlanta (1989) 259 Ga 305, 380 SE2d 265, appeal after remand 260 Ga 699, 398 SE2d 567(1989). 	

Although it may be clear that a judge has the power to order parties to mediate, many judges refrain from ordering mediation because of the tension inevitably created when "ordering" parties to engage in a "voluntary" process. For example, when parties are ordered to participate in mediation, courts are inevitably drawn into deciding what constitutes compliance with the order. How much and what quality participation and by whom? Such courts have usually discovered an implicit condition in their orders that parties’ participation be “meaningful” or “in good faith.” See, e.g., Alternative dispute resolution: sanctions for failure to participate in good faith in, or comply with agreement made in, mediation, 43 ALR 5th 545. Failures discussed and sometimes sanctioned include:
· failure to have representative with sufficient authority attend (Ibid, Section 17) 
· failure to bring expert witnesses to the mediation, (Foxgate Homeowners' Ass'n, Inc. v. Bramalea California, Inc., 26 Cal. 4th 1, 108 Cal. Rptr. 2d 642, 25 P.3d 1117 (2001) 
· failure to produce documents or other evidence (Alternative dispute resolution: sanctions for failure to participate in good faith in, or comply with agreement made in, mediation, 43 ALR 5th 545, at Sec. 18) 
· Extreme tardiness (Foxgate, Supra, and Pitts v. Francis, 2007 WL 4482168 (N.D.Fla.) (not reported in F. Supp. 2d)) 
· crude, abusive, threatening behavior (Pitts v. Francis, Ibid).

Leaving the mediation early (3 hours) and failure to make offers have both been deemed not sanctionable, as such do not constitute failure to participate meaningfully. (43 ALR 5th  545, Supra, at Sec. 21).

B. How may non-compliance be reported to the court, and by whom?

	The only report a mediator is expressly authorized to make to the court in an Idaho court-ordered mediation is a report “whether the case has, in whole or in part, settled” (Rule 16(k)(7), I.R.C.P.) or, in the case of child custody mediations:       

	(i) 	That the parties are at an impasse; 
	(ii)	That the parties have reached an agreement.  In such case, 
	however, the agreement so reached shall be reduced to writing, signed by 
	the parties and submitted to the court by one or both of the parties, 
	if pro se; otherwise, through their attorneys, for the court's 
	approval. 
	(iii)	That one or both of the parties have failed to attend the 
	mediation proceeding; 
	(iv)	That meaningful mediation is ongoing; 
	(v)	That the mediator withdraws from mediation; 
	(vi)	The allegation or suspicion of domestic violence.

Rule 16(j)(8), I.R.C.P.

Thus in general civil cases there is not even any express authority for a mediator to report to the court whether parties have complied with Rule 16(k)(10), which requires:
	
	(10) Attendance at the Mediation Session(s). The attorney(s) 
       	who will be primarily responsible for handling the actual trial 
       	of the matter, and all parties, or insurers, if applicable, 
      	 with authority to settle, shall attend the session(s), unless 
       	otherwise excused by the mediator upon a showing of good cause.

Even in the case of custody mediations, the rule only expressly authorizes the mediator to report attendance or non-attendance, and whether “meaningful mediation is on-going”, (Rule 16(j)(8), supra.) California courts have refused to imply authorization for a mediator to report bad-faith participation. The California Supreme court held in Foxgate Homeowners' Ass'n, Inc. v. Bramalea California, Inc., 26 Cal. 4th 1, 108 Cal. Rptr. 2d 642, 25 P.3d 1117 (2001) that the California mediation confidentiality and privilege statutes precluded a mediator from reporting a party’s failure to participate in good faith, and also prohibited the parties from testifying about communications during the mediation. It reversed the court of appeals decision that had recognized an implied exception to privilege in the event of bad faith participation. It did recognize that parties, but not mediators, could report bad faith participation to the court. See also: Rojas v. Superior Court, 33 Cal. 4th 407, 15 Cal. Rptr. 3d 643, 93 P.3d 260 (2004). On the other hand, federal courts have been freer to allow mediators to report and testify regarding non-compliance by a party. For example, in Performance Chevrolet Inc. v. Market Scan Information Systems, Inc., Supra., Judge Mikel Williams admitted testimony by mediator Duff McKee regarding his own guidelines as to who must appear at the mediation and the authority they must have, and to the fact that one of the parties did not comply. Judge Williams implied the authority under Rule 16(f), F.R.C.P. (corresponds to Rule 16(i), I.R.C.P.) to sanction the party’s non-compliance with the mediator’s rules. In that case the mediation was “ordered” by virtue of being provided for in the parties’ stipulated case management plan. And in Pitts v. Francis, Supra., the mediator (another federal judge) testified extensively as to the extreme misbehavior by one of the parties. The presiding judge brushed aside objections to his consideration of this testimony in light of privilege, by stating that the party’s bad behavior had converted the meeting from a mediation to an assault. He ordered sanctions, including having the party jailed until the next mediation.

The Idaho version of the Uniform Mediation Act, Rule 507, I.R.E. (“UMA”) contains no exception to the general rule of mediation privilege to allow a mediator to report deficient participation by a party. Nor does it permit the mediator to testify voluntarily or to be ordered to testify to in the evidentiary hearing to determine compliance.

The only Idaho Supreme Court case involving mediator testimony involved a private, non-court-ordered mediation. In a pre-UMA case, Cabellero v. Wikse, 140 Idaho 329, 92 P.3d 1076 (2004), Mediator Duff McKee testified at trial on an issue whether Wikse’s attorney had authority to bind terminated employee Wikse to a settlement agreement reached with former employer Idaho H&W in mediation, which was later repudiated by Wikse. McKee's testified that “he is confident that he would have terminated the mediation session if Jones did not assure him that Jones had authority to settle the matter. McKee is confident that he would have confirmed this with Jones. Other witnesses testified to what McKee told them during the mediation.” 140 Idaho at 333. The opinion did not address the propriety of McKee’s testimony, or how he came to testify in the first place, but cited his and the other witnesses’ testimony as to what transpired during the mediation in support of its conclusion that the district court (Judge Thomas Neville) had substantial, competent evidence before it to support its findings that Jones had both actual and apparent authority to enter into the mediated agreement on Wikse’s behalf. Again, this case pre-dates the 2008 adoption of the UMA.

C. What should the judge include in the order to anticipate and avoid some of these issues? 

It is ironic that a process such as mediation, intended to resolve subsequent litigation, has itself created a surprising amount of litigation. See: Coben, Jamers R., and Thompson, Peter N., DISPUTING IRONY: A SYSTEMATIC LOOK AT LITIGATION ABOUT MEDIATION, 11 Harv. Negot.L.Rev. 43 (Spring 2006).  Though voluntary private mediation accounts for some of the mediation litigation volume, it is appears that mandatory, court-ordered mediation accounts for more than its share of subsequent litigation. Judges could avoid inadvertently adding to this volume by refraining from ordering mediation in the first place, relying instead on encouragement to the parties to consider voluntary mediation in civil mediation as they are now required to restrain themselves in criminal cases.  Or, if they are going to order participation in mediation in civil cases, at least include clear direction in their mediation orders to ward off problems.   

One commentator suggests the following language be added to Rule 16, F.R.C.P. to give guidance to federal judges in this regard:

(4) Contents of Order to Mediate. In any order directing the parties to attend a mediation the court shall provide:

(A) That the parties shall produce a confidential pre-mediation statement to the mediator including, among other items, the issues to be addressed at the mediation, past bargaining history, any impediments to a successful mediation process; and

(B) The length of time the parties must attend the mediation and provisions for compensation of the mediator, where appropriate.

*428 (4) Required Attendance at Mediation. Unless excused by the court or mediator, counsel, parties, and representatives with full settlement authority, including relevant insurers, shall be physically present and participate in the process.

(A) Participation includes being prepared, listening to the adverse parties' positions and issues, responding, and honestly presenting the party's own positions and issues.

(B) There is no requirement that a party make an offer to settle. If, however, a party has a fixed position that is not subject to further negotiation, or the party cannot fully participate in settlement discussions until pretrial motions or other issues are resolved, the party must make that position known to the court or to the mediator in the pre-mediation statement. 

(5) Sanctions. Parties who do not comply with their responsibilities under this rule or who use the process to harass, cause unnecessary delay, or needlessly increase the cost of litigation are subject to sanctions. Sanctions may include any of the matters listed in Rule 37(b)(2)(A)(i)-(vi). Instead of, or in addition to these sanctions the court must require the party, the attorney advising that party, or both, to pay the reasonable expenses, including attorney's fees, caused by the conduct, unless the conduct was justified or other circumstances make an award of expenses unjust. 

(6) Raising the Issue of a Violation. The parties, after conferring or attempting to confer with the adverse party in a good faith attempt to resolve the dispute, or the mediator by a filed report, may raise the issue of a violation of this rule by motion. Evidence relating to a claim of breach of duty under this rule is not precluded by the rules of confidentiality governing mediation. 

(A) Either party may move the court for a protective order to limit the disclosure of confidential mediation communications. 

(B) If it is necessary to receive evidence from the mediator to resolve an issue of whether a party has violated duties under this rule, the mediator's evidence should be limited to objective observations of the events giving rise to the issue and should not include the mediator's subjective assessment of the state of mind or motives of the parties. 

Thompson, Peter N., GOOD FAITH MEDIATION IN THE FEDERAL COURTS, 26 Ohio St. J. on Disp. Resol. 363, 427-28 (2011). 
	Paragraph 6 as proposed in Thompson’s article would violate our UMA, Rule 507. If the involvement of the mediator were removed from the reporting process, and the parties were prohibited from including privileged mediation communications from their written filings under Paragraph 6 and the testimony admitted at the violation hearing, the suggested language could be made consistent with the Idaho UMA. It then could form the basis for mediation court orders entered by Idaho judges.
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