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- In ·icite ·1979 the :J3oara-·of commissioners :6f the Idaho 
State Bar appointed ~h~ Iqel'lo Eyldenc~ Cdmmittee. Th~ Committee. 
was instructed to review the ... Idaho· iaw of ev·iaence and rules o'f. 
evidence .. fr.om other . .j ur.isqj.ctiqn·9 an~ j ~f n~cessq.ry, to draft 
rules of · evidenqe ~p.r .,~~7 :··"-c.()nsfq~:a~+t?i:i:· o~· · t~~- ·:rd.~ho Bar. .·The·· 
Report .of the Idaho Ey1q~nce ·;coriltnlttee .-that ·~ql~ows. was· prepared 

. in compllance with that ·chqrge ~ ' .. · ·. ·. · · ~ · -:. ·· · ·· ·- -
; . ' ' ~ . . . . .' .. 

The C()JP.m~·tt~e b~cj~n-it~-• 'qelibet~tion$ .·hri February 29; 
1980.. Siner:! . t}1~n-:·rriiii)y ind~v..idtj~-;ts: ~ave .~vO~_unta~il.y. contributed 
their time; :-'l.ritell'ect. and;>eriergy ''to ,-:·~he·''•pt~paration of this 
Report.· .The init~al ·.r.e~earch was:·'p$tfo"J:"roed by·Xfaw students at 
the _university .. ·of--·~<Ja.no···.co~feg~ ()~ ·Law_··under 'the·able and expert 
lea-dership·. of J?rc;>f~s~or cr;aig · Le~is ~- .·The:> r~search materials· 

. prepared by···pfdf~ssor ··Lewis: and_ the students were ·of tremendous. 
· v.alue to, the Committee and· th~y deseJ;ve much cr'edi t for this 
· Report. , · · · · 

The membership o~~the Committee has dhanged during the 
four years that have el~pse4. since it was formed. Some members 
found it_ ne<::e.~sar.y to. withdr~w from· th.e _work ,of the Committee. 
Other ind,.iyicll,I.~l~ ·partic.ipated ip· d..eJ.ib~rat:ions ·at. various times 

. ' .. . ·.. . . . -,,_,'{-.: ....... ._ ~- . '•' .. ··.:··· __ '. ··-~. . . . •,: .. :· ·.··,_:. __ ,..:·-: :_._;;;; ·--:! :_··': . . ~ .. ·. : . . • ~-- ,:. , .. ~ ... _ .. ; . .· . . . '·:: ·: . . ~.,.; .· . . ' 

when members ,were.·:u'iiable· ·to:'·att~riq~·-., Fdr the·ir:valuable 
·contributions to the de1.ib~~:at'i6rts of the. Comtnit~ee during the 
time they we.re,able·:'tp serv~_'or participate, those persons 
deserve re·cognition. ··Thusi·· special thanks·'.g~:>. to 

samuel .. Eismann:;~:''Esq. ·' 
Thomas c. ·Frost·'; · Esq'··· 
M~ry §ti~~s ppb~on, Esq. 
·chaFl~~ F~ M~D~yitt, E~~. 

Th'e. Repoft. is thef.pr6duct, of,_ t:he Cornm~tt~e<w}1ose members 
were selected. ,from the B·ench and Bat Of ·Idaho :with due 
consideratiqn;~being given to factors such as years of judicial 
experience or practice, whether public or private, civil or 
criminal, prosecu1:ion o.r .d.ef.~nse oriented,. and geographical 
locati9n. .The result ·was·· ef.f~ctive. Certainly not every vote of 
the COiniDittee::.Was unanimous,. ~ut all points of view were well 
represe-nted·: in th~ d~liHeration~. . 

Many &ours of study, discussion and debate were 
enthusiastically contributed by the·members of the Committee. 
They are 
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Thomas A. Baridud&fj· Esq., Boise 
BrUce s. Bistline., Esq.,· Boise 
Eugene L.- Bu~h, ·Esq., Idaho Falls 
War~;~n: .;D~~l?i.d,ge, . Assist,an t . U.S. Attorney 

~or Iqaho ,· ·.Bols.~ · .. _ _. · 
Iio11orabl~ .J. Ray:DQr.tsc~i, District 
. ·,.~P99.~, F~C)i€;e, >·:·· ..•.• ·.· · •.•. •• .•.. · . . . 

J3.laine F •. : Ey~_ns., :,_E,s<r'! ·;_.Boise 
···William ri~i F~ier, ·Esq.·, .. I,dC\ho Falls 

Donald · J: Far l'ey ~ Esg. '; .. :~o'i se 
Alfred C. Hagan, Esq.;. Bo:i.se · 
James C~ :Harri~,.Es.q., )1qise _ . 

. :.Willi~m.:_R~·- H9;tllfi~·~d, E§q., rrwin_ .. fallp 
::q~on.alo:-. p. Howen ,.·ci~ssistq,nt·. u.s· •. Att:orney 

. • for.. rd~~9-, ·aq.i se. ·· . . _ __. -- - .. . . __ · . . _ . . 
D~nriis~~~~Johri~6g; Q~p~t~ Prq~~qriting 

-_.··.-•· .. · .~t:k9FI).eY:- .J:or.: ~cl~ .. C:ou.ll~Y, ~p~s.e ._ ·-•-·· .. _. _ ·_ .• -. : :> ..... · . P<i~~f~-·~·-• ~; :~;~e·;- pep:h·- p.t~;otn.~Y=Ge~~r a*;" 
David· Leroy, Esq., Lieutenant Governor of 

Idaho, Boise 
. P.~.()f~s§qr 9rai9 .. ~ewi~, Un.iv~rs.i ty, .o.f 
. .. Ida_hp Cgl+ e·ge .. o·f . Lc;1w, . Mg sC9w · 
Sames· J • • f-1a¥~:·. Esq., Tw~n Fa~ls • , _., 

.,:.,~homa~.." -A.~:·· Mi't'chel.l, t$q:~, c6eu~.- a' Aiene 

.~,... . . ," · .. ·. •.· " .. ·''' '. :. . ·• . ' . . ·,, ·•·. ,. . . . ' ..... , '· . .· .· .. 
·:~~:Hono:r p;pJ:_~--- __ ~(:)ber~:'.M .•. · R.?w~ t tr. -P._~_-_s.tt' .;ct. 
:· .. ·. ---~~g9~~-,-- .~9 ~nt:a.l#: ·._nom.~:\ i .• · ·_ •• · · :_.. · - · , 

l:Ji9.Yd J;~ W~99, E~q. r,TwitJ,,.fall.s ._ ... · _ .- .. -.... -. __ . . 
Hor19r·a,pl.~. par l.a. Will.i§tmson,. Mag ~st~ at@,'· . . ·cascade · · · · ·· · · · ·· · · · · 
Honorable DonaldK. Worden, Jr., 

Magistrate, L~~iston · ·· 

. ·· .. ·/ ...... ,;:,· . 

Finally, inestimable thi:inkp gp to'. tl}e ~9rd processing 
staff of Hawiey Troxell Enriis & ~awlei and ~6~ihe staff o£ ~he 
Idaho State Bar~ · · .WLtho\,lt .. their patienqe and effort the Report 
wou:E_~> not· Q~Y~;- be~n · .. accompl ish.ed: .· . ·.- . . . ... 

·~~!:~:· 

·. De-cembe'r 16, · 1983 

· Me#JYil··w •. :.cl~~k, ·~s·q. _ ... 
· liay.'ley Trox.ell, .EnnA ;;._ & · Hawley 
. Ch~J.rman·, · Id.ah() state Bar · 
· ·Evidence con\mi t tee 
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:The·::Idaho: St,ate aar> Evidence ComtnLttee submits· this 
Report<~ fbr::' the cons1Cr'e·~rat:ion> Of> the a·ench:-' ·and> Bai<: .and' ·a11 
citi_z~ns:· of:. Td:aho:.··-... q9ns-~·r.trctive·-_·. ?omnient.:>oJt·'th'e·Re.po~t··. rs: · 
··s ol::i. c.;i ted~- ·,_· ..' ('IUrr~· . Cc>·mmt·~et ee:··i '.in tehdst··th ~t: -tb e -: '~epo t t' be· •... t're at ed · by::· 
the···Behchi'' ·•·•the.:<aar:·;·and: 'the :'c'itizens· Of><:raaho~·-as' ·a;vehicle·· for;· 
pr.omo.ting::·. _a:·: const.rt.icti~ve.'' d i'~1()gue::· from which Rules· of.: Evidence': · 
for:>·Id~bo· cah:,.··emerge ./· . . . 

. The. _Report,·.wasf,prepar.ed~. by~\- the .. :r.d·aho.-·st·ate:·- Bar:: Ev-idence 
Committee in compliance .'1/ith _Idaho State· Bar Resolutl<:>11 No. 79-9. 
That' ·Resolution·~--~prtd'vid·e:st;.in·.,par·t~~ __ !f,:~ha·t·;;· tJ:le ·Bo·ar'd: __ 'of Commissioners 
of ·-the Idaho ;:.State Bar>.·a..ppp-i•n..t·:, a-:,·committee .:to·: review.:the·,·stabt.l:tes 
o6. J:h f·s;<Sta-t_e· r·el!at:ing·} to·::: eVid~nt·:Lar·y:·. ·rna tt~rs ;• '. •' · .' :., ·'to -re\Tle·w ... 
and ··ct>hs'±der'• ... v·-a'ri=iou·s· ··unlfo.rm:·:·,tule:si of·,_·eVldence·; and',::i~·: necessary 
to dra·f-t:· :the,,:.'·sam·e'> for ···the 'Idaho·· Bar·to· review fo·r ··possible~,
implementation." 

<~t~ .:·. 

Co:nsistent with·· that charge the Idaho Committee included 
within its:.· study the;: evidentiary constitutional· provlsio11s, 
.statutes, ,~no .rule~ ~of_. .. -IdahO): and ;<the· apposite· dec-isions~;O:'of _th.e. 
t-d·ah0.;:~9:o.p·+::~t~·:·•i2:,:·.::Also::,·~:in<::iudeq·;:;.:ih_._·_ .tqe;.:study ·for:.;· compa~:isonF.:purpos•es 
we:t-."e:.---·the.::Oni!ot:m' :Rul~s'i-'of• ~Evfde:nce .( 1.97 4:} ,: r3···u .:L'~.A~- 209~363··. · 

. (S.upp·~>: 1:9'83:) ;:->i·F.ed·e:ral. :Rul.es ~.of/ F.Jv i.dehce·, . '2 8 ··.u.,s. c .-Ar. (Supp ... 
·19B·3•)10:::J.Ca1:i:·fornia · Evid~nce~:.Code;.· and-•." in'' some·.••instancre:s. thEh'' 
Colo.r::a..ido:: Rl.lles o•f:·-~ Ey,idehce· a.nd ··$peci-fic. rule.s ,_of./ ·other-: :sta.tes .• 

-~·~~;, .. ·~· . ~ •'\ ,. . . ·. ' 

The procedure follow~d by the Committee in.· its delibera
tions involved an individual examination of each of the Uniform. 
Rules···of>,·Evid:ence ,.. an' analysis of: the relevant,· Idaho .Taw where it· 
ex,-ists and'/ a'i' c.ompariso_n:: of·· that l.,aw to· the~~:Fed·eral·:,.;, CaliJornia· 
aQp; in S9n1.~ .-lns.tanc..e·s ·\tp~·, po1orado';- counterpprt.:·:,-: .The;•.study .. 
proces·s,; ~lso ·incJ~.udedf:a:. 'search . rqr Idaho'. law,;. that .'does no.t ':have· a 
Upiform :RtiJe._,Go.unt~rpp~t·i p~_rt.iclila~ly Jn the· atea. of: testimonial 
pr ivi-~_eges .,. · W,hc:n· the) .. initial· examination:· of:~'indiv;i~ual rules-: was 
complete<J.,-and::. Committee pre:fer~nces ·were establish:ed,. the ~· · 
CornmJttee.::.['e·:-::e.xamined each rule and each ArticJ_e as> a· group and· 
drafted commentary to each rule in accordance· with its:: findings·. 

<In· d:rafting· the Rules certain cri:ter ia were: established. 
The ·Committee concludeg that:the· numbering system O'f the Federal 
Rules·· sho·ul·d\:be ·followed''< f-or:> ·ease of· re-ference and ·'resear··ch.:· It 
was al-:so! determinecr ~that when ·only minor grammat:i'ca:l·diffarences 
exis1;_ed :between· ··the. Federal:. Rule: and .the Un:l'form Rules,_ th~. 
langh~ge+.al'ld:'punc::ttn:t.tion-: <ff ·the·· FederalJ:Ru:re wa·s- ·followed:· ~to . · .. 
facilita-te> the .. use·of•:.·the·· decisions:: ofc.-:·the; feperal· courts a:nd
tho~ie sb'ate_ ·c:9urts:: which have adopted.··:Federa:l'· Rules verbat'im. :
Th:~.::.Y.99~!9,!\~~~---~·1,"~.J-~:8\.P'~~ -.tn:·?m-ina .. the::. des1re·r._:o·f~;:· the __ ::tdahO:'"practi·~ · 
ti~on·e'rs-:fo·r: ... ·-on;~e·, seb o:f>rules)>app=:licable·. in· bo.th· the . .:s·t:'ate artd· · 
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federal courts,. but.;·:.-tb·~:b:conce.~n-. d'id,.rlo.t:;·outweigh other concerns 
when variances were ·a:eemed jus-tified .. to accomodate Idaho 
practice. 

Th.e proposed Rules of> Evi.dence are\ Identical or subs tan-· 
tially id.entica·l ·to .. the. Feder-al· Rules.>. of. Evi.denGe with few: exce-p
tions in .. the -a['eas:~·.other,; ~than~. testimoni:aJ<;·pt" ivil:·~g:e .. s. Congress . 

. dicj not· adopt rul~S< ()f.~-~·priv:il,ege-:.for~-~ ,the :f;ed~r·al· courts· 1 :.relying 
ins.tead upon tho'se· Pt"oNided at: common .lq.w •.. ,.:;.:J_In: .qpn-trast,j:~e . · 
Idaho Committee-. has at:t.empt~d to, prese.nt;· -a::. complete codification 
·of testimonial privileges for Idaho and has. ·inc-1\lded proposed 
.·rules of privilege recognizing those te.stimonial privileges which 
:are;·:.)rtow prqv id;.ed. by'. statute· or. rule ·.irt~~<:.Ida.ho. . . 

•,::'-··-_.;·,"·'· ._; .. 
·~:'_ ,.,·.. ~ .· .. 

.. : ... The maj:.o:rJty of: th.e:-proposedi·;;Ida.hQc .~u;les·,!_wou,ld. have : . 
.. little. or no. e:ff.ect bn· the• evident·ii~t"::Yt·:.J·aw:·; o:'f :I'daho as> ft nO.w 
··el(ists. . Certa.in1Y:·.s(:):me····j.rtdiv:i¢iu·~l> t:u.le$~"· t:ha:~.T·ra:t"e· PJ:'Opoee_d· ·t/rill· 

.. i:effect. a chang_e: irl· .the·-]j·d:ah·o law;,:' bu.t.r.in:>tho~e·:·:tns.tance.S'· the 
change is deemed· .to .. cons.ti.t;ute :an ·imp·rovemenJ: of ·~hat. law;.,'., 

The Committee had several goals. iri :mind when _drafti~g 
.. ;the Comments to.·: t:he· :pr·opQ._sed:iTdaho Rules,. >',,One< goaJ:::';'is. to explain 
the . purpose .·of: .. the· -rtrle and\ how :it :acc.ompl.ishe~ >that purpose. ·.In 

.' this respect ··the Cqrnm~ntE;_.:· to~·: the<Id~ho' Rules :may, -in,,some. 
itts.tanc~s .··be- }mpre ': descrip.t:.i.ve<of. ;:th~\:r·mecpa{.ligs.:· .of .appl¥ing .. the 

'r·ure '-'·'tath~·r· ·than tt~e:·· po~l:·ic.y~ co.ns$~deratio.ns:~!:n~f1c3'e rly:~·n;g'.:;~t}le· xule.: •.. .,. 
.. 'i',he Federal·. Advis~o.t;y -:'Comm:itt:eei ~Not.~s ·,t:q·-· eac.h~~of',:"··.fhe\ i.Fe'detal.YJ~liies 

address those, poli'cy ·;·cons~derati.on-s>and.·:where·: the· ·:rq·a~(_)' R~l~s:; :a·re 
compar·able,- · re.ferenc·e ·may>b'er made 'to those• ~cite:s·. .The; I'dahd' 

·Committee saw no need to· extensively repeat those Notes in the 
Comments to the :Idaho Rules~ · · · 

caution must be· ex~·rcised. when referring t·o the Federal 
Advl's'oxry Co;mmittee. Notes:. Congress modif:t·ea: s·:opte··of: the r:ules 
that.·were:propos·ed by: _the· Federal Adviso·ry·comm·.i'tt.ee .. r:endering 
th~:;,•.Notes to 'tho$e; particular rules.· <if~. li:ttTe:);:•v:a:lue. ana in some 

H·,irts'ti'if~ces eve~t· I1fislea;d-ing.'•· · .. See/· ·e~;. g·· •. , Feder~! Rul.es\ :39··~ an_d 611. 
·Moreover, a few,· F·.eae-ral··Rules' have ·t>,een amended'sihce· th.eir. ·· 
adoption in.·1974· and'.;the- Federal, Adv'isory~· Commit'tee.Notes to 
those· rul'es must 'likewise be ·read··and · \l'sed with:·.c·aubion:. See, 
e'.g.·,. Rule~- 410' arid aot .. : · · <; >'· 

.. .. · . The:·.:Tqah9 Committee believes that m,an-y Idaho .practi
tioners .and -niell\bet·s of .. the: .ldaho.>jU:dictar:y·h?lve·JHid.· no: .reason. to 
study. the: Federal :Rtlles· 'C~.r the U~i.form Rules<. .?lnd cpnseque.ntly are 
not·.:.fl.l!ly acg.ua.int~Q' \'1-.i th:·.tn.em .•.. : ·.'J;'ht.ts·,:: .. i.ll·: .~ddit~on·,. -tq·. :pr.o,yid ing 
an ~xplanation o.f· ec:l.ch- rule,' ··t'he C:oltlmittee· .. has· attempted to·~ . · 

. explalrr or .descr,d}:)e i's~ues= that . haV:e. oevelop,e.d. qng~r>:: .spec,± £.i.e 
rules as; ·appl_ied. by ·the·· courts. :.In ·this' .respect< the co:mmitt.ee 
has borrpwed e.xtens·ively:·from, treatises orl .the ·subject and -in 
particl1+~r· from '1"• Weinstein· &~.M~. B·erger, Weinetein•:.'··s -~vidence 
(-Supp. · 1983). ·In .the · f:l.nai draft:ing.· .. s.ta9ee, t}?e: Committ'ee -~lso 
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drew heavlly from. Epste·in, Emerging Problems Under the Federal 
Rules of Evidence, A.B.A.· Sec. of Lit~g. (1983). 

Following the explanation of the rule or subsection · 
ther~of and its applica~ion in the courts, the commentary 
describes and~compares the Idaho.law as it was fpund to exist by 
the Idaho Committee. The commentary furth~r attempts to identify 
areas o~ conflict and point out the effe~t ad6ptiori of the rule 
would· have· on exi.sting Idaho law where· it is per.ceived that 
change in the Idaho law would .r~sult. · · 

The Idaho Committee further intends that the commentary 
to the Idaho Rules of· Evid:ence serv~. as a compilation. of the 
evidentiary law of Idaho and· that it be used for· study and 
research rega::rdless of· whether the proposed Idaho Rules of 
Eviderice ~re adopted for Idaho. 

Should the Rules proposed by the Committee be adopted 
, . for Idaho, it is ·intended that the Comments ·serve as guidelines 
c'for the application of.the rules by the· Idaho courts and prac
titioners and that they be <;:onsidered and applied,. not in ·vacuo, 

,, but ra~ther in the context of the particular case and the s.ound 
j·udicfal discretion of the court. ·· 

Finally,.it must be noted that the admission or 
· .. ex;·clus·ion of, evidence, -is, .a 1llatter of state policy. e~cept in areas 

involving constitutional rights •. Pointer v •. Te.xas, .. >JBO U.s.· 400, 
85 S.Ct •. 1065, lJ L.Ed.2d 923 '·(1965}. Additionally;:i the Idaho 
Supreme Court has pointed qut that "[w]hile courts, in the 
admiri{j:;tr a tion ·of the law of evidence, shou.ld be careful. not to 
open .·Wne door to falsehood, .they should. be equally ~areful n?t to 
shut out truth. They should not encumber the law w1th rules 
which will involve labor and expe"nse to. the· parties, and. delay 
the progress of the remedy - itself a ser~ous evil - without 
giving any additional safeguard to the interests of~justice." 
American Bonding. Co.·v. Regents of University, 11 Idaho 163, 193, 
81 P. 604, 614 (1905}~ The Idaho Committee believes~~hat the 
Idaho Rules of Evidence contained in this Report ate'cohsist~nt 
with the prin-ciples set forth above and. would serve Idaho "to the 
end that the truth may be ascertained and proceedings justly 
determined" (I.R.E. 102) in our judicial system. 

The Idaho Evidence Committee recommends that the Idaho 
Rules of Evidence as proposed in this Report be.adopted by the 
Idaho Supreme ·court for application in the Idaho judicial system.· 
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INSTRUC'l'IONS . FOR USING REPORT . :: 

1. HOW TO CITE TO THIS REPORT: 

An example is: 

M. Clark, Report of the Idaho State Bar Evidence 
Comm.lttee;~ Ct 612, p·.;· 1 ·.(4th·- sup{f~ 1985); · ·· 

2 • HOW TO' USE TH'IS RE;P'ORT-: . 

This Report· of the Idaho State Bar Evidence Committee 
was prepared' :by> the·:,Jriembers.· of:· the: Cbinmlttee'· and:-: contains the 
official Comments of the Comrni ttee to the Idaho •. ·Ru'les· of· 
Evidence,. which r~les were adopted by the_ Idaho. Supreme Court by 
Ord·~·r: entered: Janua·r.y ·a, c'-1985 effectlye~·commenc'in9 july 1, 1985. 
Also! 'lncl:uded;,; •are·- the::' amendE!d· ·Rule·s 509 and :.802 which: ·were 
adopted .<Ma·r·ch/'-'2'61 1985· e.f:fe:c.tive commencing ·July/:1-,:,,1985., .·The· 
corriments"·of 'the;,comtni t.fee we·re not adopted· by ::the -Idaho Supreme 
Criurt.ahd althriughj they may be cited for persuasive effect, the 
cornmen·ts are n·ot binding on the courts of Idaho. The comments 
are intended by the Committee to serve as a source of reference 
by judges and parttes for' guidance- in the: application of. the 
Idaho Rules of Evidence. The comments state the Committee's 
understanding. of the rules· and its intent with respect to the 
application of many of the rules. ·· · · 

The· :Idaho Rules- ·of Evidence track the number i'ng sys tern 
of thef· Federal~ ,Rules of· Evidence and the Unifor:m RQles of _ 
Evidence. ··:The numbering of the .:Idaho Rules differs from ·the· 
Federal ·:Rules as · f.ollow.s;: 

Idaho Rule 101 combines title, scope and 
applicability into that rule. The Federal 
Rules treat of title and applica·pility i~n 
F~RiE~ 1101 and 1102. . 

Idaho Rules 303 and 413 have ·no Federal. 
. c oun te rpa r t. 

Idaho Rtil~s 502~~20, ~hich provide for 
testimonial pri'vileg~s, ·have no. Federal 

. c 0 uil t e r pa t t • 

·rdaho R~l~s 1101-1103 have no Federal 
·.counterpart. 

The numbering· of the Idaho. Rules differs from the·. Uniform Rules 
of Evid~nce as follows: 
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Idaho R~l~.:.101,9c>mb.Jnes ti.~le,. scope• and 
applicability into that r~le. 'Th~ Uniform 
Rules treat of title· and applicability in 
Uniform Rules 1101 and 1102.·' · 

Idaho Rule 413 has no Uniform.Rules 
counterpart. 

Idaho · ·aule>·s 
privileges. 
testimonial 
502-509 but 
510-520. 

s()~.:-520 p;r.ovide . f()[.- t~.st~m~~ial ... 
The Uniform Rules provid~ ftir 

privileges in Uniform Rules 
have no counterpq.~~.:-t(Y Idaho Rules 

Idahg:.: Rul:es· 1101~1103=· have· no'c Uniform Rules 
counterpart··· 

·To .. 1 Q.9caJ;~> .. ~,pP.j.~ c.J:.,.Jtta 1:J;,g~. ip.<. the C O:tniite n ts. t,() ..... t;,he • :RulE! s. 
the __ user. should·. id.ehti~y ·the appl.lcabiE7 .. rui'~· or rul:.~~--.and·.· refe:_r 
to the commentary_ to. that: rule o··r ,.t;ules: •. :The cornment.s .. ·at:e· 
cfrganized by .subsections -matching the .. subse~tionS>.Qf the·· rul~· .... 
To identify ·the ···applicable ruler u.se ·the •Ta:b·le .of .. Contents. One 
may alSo use the Uniform Rules ·index ·or ._an index to the Fede~al 
Rtil.es to identtfy the applicable rt~le. exc.ept as• to· those rules 
that• have no-· Federal or ;Unifo.rm Rules counterp(i:rt as noted. above. 

3. PAGINATtON: 

The .. pag:es of this report .are numbered in the. ·lower r i'ght 
corner of each page by reference to rule :or, comment. -~'R 612" 
indicates that is Rule. 612; a, one ,page rule •. !!.C 6l2 ;p. 1.". 
indicates that is the first of ~ore than one page of the comment 
to Rule 612. 

4. REVISIONS OF·· REPORT: 

The report was originally issued dated December 16, 
1983. Since then the Committee has issued foq.r, supplemental 
reports containing revised pages for substi t~tion' al'ld, insertion 
in the or ig iri.a1 report. . The .. _revised· .. pages . are mark~? in the 
lower left corn~r of ,,each·page·"·Revised,:S/18/84;:,_" -~ae.vised 

: l2/7/Q·4," "ReviSed·<t2/31/84;'L:or·:: ''R~v.ised·6/l/8.5•" ... 0 -Tbe revi$i'ons 
dat.ed 12/31/84 contain all revi$ions ·to Rulesr:~nd. · Comrnen.ts 
necessary to reflect the Idaho Rules of Evidence in the form 
adopted by the Supreme Court on January: 8, 1~:.8-5·•· _;The, revisions 
dated ·6./1/85 acc6modate the amendments to Rlilt9,~ 5.0~ and 802 made 
March· 26, 1~85. _· The signa~ " (typo.) •• following a. revision date 
indicates tn;at the revision cons'isted only of correcting·':,a 
typo.graphical error. 
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5. CUT-OFF DATE: 

Legal editing' on the Report. dated December 16,: 1983 was 
dornpleted on Nov~mber 30, 1983. Case, st~tute and rule citations 
were checked to that date. Although some additiorial material has 
been ·added by the s upp 1 erne n t a 1 reports , the authorities cited in 

., this Report a.r1d the supplements· to th~ Report should not be 
·regarded as complete beyond November 30, 1983. 

Research wa$ performed. by the Committee for the purposes 
of its deliberations and the commentary. Accordingly, the Report 
may not indlud~ all relat~d authority. 
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FINAL REPORT AND SUPPLEMENT 

·an December 16, 1983 the Idaho State Bar Evidence 

Committee submitted its report of Proposed Rules of Evidence with 

commentary to the Commis~ioners of the Idaho State Bar for 

. consideration of the Bench a~d Bar .. and all citizens of Idaho. 

In January, 1984 the Idaho State Bai distributed copies 

of the report to the foilowing persons and organizationsi 
.. 

1. The Justices of· the. Supreme Cour·t of Idaho.· 

2·. ·The Justices of the Court of Appeals of Iqaho. 

3. The Administrative. District Judge of each Judici.'al 

DJstrict of Idaho. 

4. The Chief Judge of the United s·tates District Court 

for Idaho and· the other: District Judg·e$. 

5. Governor John V. Ev'ans. 

6. Attorney General Jim Jones. 
-

· 7. The President pro tern of the Senate. 

8. The Speaker of the House. 

9. The Chaitman of the Senate Judiciary and Rriles 

Committee. 

10. The Chairman of.the House Judiciary, Rules & 

Administration Committee •. 

11. The Ch~i~martcof the Idaho Industrial Corn~ission. 

12. The Director of the Idaho Department of Law 

Enforcement. 
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13:'~ :,:~:..-The 'Di~tr ict., Bar· :President. of· each Judicial 

·District· •. 

14. The Idaho" SUpreme Court:' Law: ·Library;. 

.15. ·. The Univ.er~ity of. -Idaho. ~College of :Law Lib~ary. 

16. The Idaho Prosecutin:g·'·Att·orneysJ'···Association. 

· 17::• '-The Idaho Trial:·'Lawyers' Association. 

18·: •... :The·: Idahoc:;Assbclat:ion~·of Defense CoUnsel. 

19. The<: Idaho· Sher i.ffs·-':· Associa:tion'. 

20 • .::The Tdaho: Education· Associa;tion. 

--21 •. : The, Idaho Med;ic·al }\sso.ciation. 

zt. The Idaho H6spital Association~ 

23. The Idaho Society of Certified Public Accountants. 

2:4'. The Idaho' Chief-'·s·. of Police Association. 

25>~ The·t. Idaho' SchooL Administrators' Association. 

"26'. The· Idaho Social Workers' -·Lic·ensincj Board. 

·'.;£:· 27. The·. Idaho Pr:ofess·iona1 Counse1o·rs' Licensing· Board. 

28·. ·'l'he Idaho' District Judges 1 -Association. 

29:.: The· Idaho· -Magistrates' Assoc.iation·. 

30. .T.he,.<.::ld.aho· Association .. · of·,Psychol.og'iEitEr.· 

Addi-tionally, copies of the Report were made available 

at· a nominal cos-t to other members of. the Bench:- and Bar and other 

interested' persons from ·:·the Off-ice of .·the· Idaho· State Bar and: 

that fact was publicized in ·"The· Advocate.·" 

Each recl.pient, of the -Report was requested to submit 

comments. to. :the Chairman. of the Committee ·not later·· than April-

30,, 1984.· ··The< comments 'rece.ived··.are· ~summarized. as. follows: 
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1. ·The Rules in. general_ receJve_d. one .. comment. The 

President of the Idaho Chief's o~ Police Association stated, ~·I 

believe these· Rules char;·t- a positive direction for court 

proceedings from a law enforcement perspective •. I would be more 

than happy to 's\lpport· · tpese·. Rules .• ... .. . .. " 
2 •· · Rule 408. Compromise and Offers -to.: Compr-omise 

received one c::omme·nt: which- appeared to mis:inte_rpret references to 

. pr io~ law and the recommenda-tion .of the· Committe·e. 

3. Rule 519.~ Hospl tal,· In...-Hospi-ta-1 M'edical Staff 

Committee and Medic_al· Socie.ty -Pr ivllege ·received :not less· than 16 

comments opposing the·. proposed Rule and ·one. ·comment· in support of 

the· proposed ·Rule •· 

'rhe Evidence Committee met- on May 18, 1984 to consider· 
. . 

' ' ' I 

the comments ·'then r.ec~ived·,~ legislatiqrf alld.·court dec is ions 

enacted or rendered subse·qu~nt: ·to -tbe. :Repor.t: of.c·t.he Gommi ttee and 

to meet with several members .of.·. the 'mediGal community to further 

discuss proposed Rule 519. Mr. Richard _Fields ·was m_ost helpful 

in organizing the presentation by.the-tepresentatives.of the 

medic\al commun:ity. · Se.veral physicians· ·and hospital 

administ~~tors'expressed their concern-wit~p~oposed -Rule 519 and 

:r----tl'le adverse effect it would haye:.~·()rl .voluntary_ p·articipa.ti<;>n by 

physicians :and staff. in health ,c-are rey:i'ew proceedings •: :· In 

ess~nce, they convinced theCommittee members present that 

meaningful review·.·· procedures would. be most; diff.icult:-. to obtain if 

the physicians. and other -medical personnel- parti9ipating. tn:· .those 

review proceedings aranot allowed ta:fre~ly~~d frankly expr~ss 
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thEtir;. opinions a.uring ·.·'the review· process ·without subsequent 

disclosure. 

The·,,Commi·ttee· took the :following, action on May 18, 1984 

:With .. respec,t· .to the propo.sed Rules. 

1. ·Rule' 408:, ·De·terrriin.ed that the. author of. the· one 

;comm.ent· mis:i.,.nt,erpr.eted the proposed Rule and· Comment to the Rule 

and .·that no .. fur:tner. · acti'on is re·qui:r.ed •. 

2. Rule 519: Determined to revise RUle 519 {a) (1) ·tcf 

define ~hospit~l" in th~ latiguage o~ Idaho Code§ 39-1392{a), as 

amended by· the: Fot'ty~seve~tl1 L~gislature effective March 30, 

1984 •. ;,,,,: 

J. Rule 519: Determined to revise Rule 519 to propose 

a rule of privilege that protects statements of opinion ·or 

conclusion. A copy of Revised Rule 519 and Revised .:Comment to 

Rule 519 is attached· to this Report as a separate docu.ment to 

facili~ate the substitution of pages in the original Report. 

4. Determined to amend the Com~ent to· Rule.803{22), 

page 34, to insert a reference to Idaho Code § 18~8004{7) enacted 

~y·the Forty-Seventh Legislature effective March 1, 1984. A copy 

of ~he revised page 34 and.subsequent pages 35 through 40 of the 

Comment to Rule 803 are attached as a separate document to. 

facilitate the substitution ot pages in the original Report. 

5. Determined. to amend the Introductory Comment to 

Article v, page 6, to reflect the revision of Rule 519. A copy 

of th~ revised Introductory Comment to Article V is attached to 
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this Report as a separate document to facilitate the substitution 

of pages in the original Report •. 

A minori t.y report was· submi tt.ed to 'the Committee. It 

~as determined that it should be submitted to the Idaho State Bar 

and the Idaho Supreme Court wit~.this·Final.Report. 

The Idaho Committee· b~lieves that ~his Fin~l Report· and 

Supplement cotp:pletes the work of the Evidence Committee at this 
·' •,'· 

·time." 

DATE: August 20,: 1984 

w. Clark, Esq. 
TROXELL ENNIS & HAWLEY 

Chairman 
Idaho·state Ba.r Evidence Committee 
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SECOND SUPPLEMENTAL REPORT 

On December 16, 1983, the Idaho State Bar Evidence 

Committee submitted its report of proposed Idaho Rules of 

Evidence with commentary to the Commissioners of the 'Idaho State 

Bar for consideration of the Bench and Bar and all citizens of 

Idaho. On August 20, 1984, .the Committee submitied its Final 

Report and Supplement recommending' revi:sions in certain proposed 

Rules and Comments to Rules which refle~ted vi~ws expressed in 

written and verbal comments· tcr··the Committee arid a ch·ange in the 

law which occurred after the December 16, .1984 Report. 

On .October 25,: 1984 ,·.Committee'< members Craig Lewis, Jim 
{. ~. ·, 

May and.Merlyn Clark met ·with four Justices of the Supreme Court 

·to review the.proposed Rules. As a result of that meeting, the· 

Committee met on o·ecember 7, 1984 to. consider questions rais.ed by 

the Justices and their staff at~orney, Lon Davis. 

The Commi~tee took action on December 7, I9a4.with 

respect to the propbsed Rules which is.summarized.as follows: 

Rule 101: Revised the introductory language in Rule 

lOl(e) to read "These Rules apply in the following proceedings. 

subject to the enumerated exceptions." The revisionwas made to 

eliminate a perceived double negative and ambiguity. Reversed 

the order of appearance of subs~ctions (d) "Rules inapplicable" 

and (e) "Rules inapplicable in part," to improve. the organization 

of the Rule, thus ~aking su~section (.d) "Rules inapplicable in 

part" and (e) "Rules inapplicable." Added Idaho Code 
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·> ~s:,· .. l6·~1614.(d) to what is how. RU'le 1Q-l·(d') (2·-)to rnak:e· clear· that the ,.,.,_.,.. . . . . . . . . . 

·evidentiary provrs·tons: of the···Idaho Juveni1e',Ru1e~r: and 

§ 16-1614 (d)' .. gove:rn in. Child. Protective; Ac-t proceedings·• ··The 

Comment to Rtile 101 was .revised .. to.:reflect".· these·. cha·nges. in the 

Rule·~ 

·Rule 402: D~leted··the>words i•st·a.tut·e ·or by" which_.in 

effe:ct .created .. : a, conflict with> the proposed:· Rules of· .Evidence and 

· abrog~ted. cer-,ta,in of .·:the proposed ':"Idaho' ·Ru1e·s of Ev'ldehce 

contrary:· to·; the: intent.: of the Committee 'and the. purpose of the 

propos~d Rules:.·.· · By,: deleting_ the; ·gerter:ai·· statutory· exception·, the 

Committea ihtends .that tha admissibility o~ evidence in judicial 

probee~ings be governed by the Idaho Rules of Evidence or other 

rules applicable-~in the courts of Idaho.: Only iri tho~e instances 

where the,· proposed·. Rules: of EVidence· br.c: other rules give 

recognition ahds effect :to a statute·;'wiil the statute. govern the· 

question of admissibility. The: Comment· to Rule 402 was revised 

to reflect' this· change in the .~Rule. 

Rule,,.413: ·Adopted c:f- new proposed rule: to· recognize .and 

give effect to the e.videntfary provisions of·· Idaho Code·§ 6.o..l001 

which make evidence of rtt~dical malpractlce proce;~di_ng·s 

· inadmissible~ in civil ac·tions.. The statute was overlooked· in 

prior, deliberations:. of·. the .Cornmi~tee~ ·aecause Section 6-1001 

provides· f<Yr ·an exc-lusionary· rule ba.sed on the legts.lative intent 

to foster prelitig_ation settlement: of medical malpractice claims 

·and a: r~le of. priv~le~~ frofu. disclosure~to0 permit the patties· to 

present their .claim to :the. panel in an open· and frank manner 1 the 
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Committee concluded. that both .an·:.exclpsionary· rul:e· (pr.oposed> Rule 

413) and a rul·~,; of. pri.V'ilege (.proposed ;Rule ·520) .are .·tequired •.. 

The Comment .. t9<Rule 411 was adopte.d ··by.· the Committee• 

~ule 501:-. : Ad,d,~d .language. to, .. the .general exception. in 

the introdu.ctory language following the word "statute" to read~'. 

"stat~te not in. confl.i.ct• 'wi.th :these. Rules •·· ••. , ·." The revision 

•;;<-is .d;~emed necessary to,: remove .a. con;fl.ict be.tween those statutory 

privileges. which:.are addressed ~in:, the pr.oposed Ru-les·.and· -the.··· 
' 

rules of privilege·-; in ~rticle'.·V .. ,of ·the proposed· Idaho.<Rul.es":.of 

Evidence •. The exc.epj::ion.: .·"s:ta.t:utes-- nob in'·conflict.-..w'tth· these .. 

·, Rules·" is intend.ed by the: .Committee.~to. give rrecognition and 

· · ,,e~ffect to the.· statutory pr··ivilege agaitlsb·sel:f.--.incrimin·at.iorf·· · 

;~i- codified -at ·Iqaho Cod,e ~§· 9:-1302, 19~lo·a and 19~3003 .and any 

.. other statutory:,. privilege ... :.that:;· is ·not: .addr·es·se'd• in 'A.r;ticle v ·of 

th~, proposed Rules, The; Comm:±t.teei dntends> tha.t::· a:J~l;- statutes 

creating testimonial:· privileges agains,b: :di'sclosure•'·that are · 

addressed in Article V of the proposed Rules .wilL have no further 

forc;ta .. or effect in judicial pr:oqe·edings. The oommer1t: to Rule 501 

was,·. -~p.evised .tg. reflect the change made· in Rule-· 501 .• · 

Rule 520: Adop.ted a new proposed: ·rule to give 

reco_gni tion and e~f~c.t: to. the .. m~dl_qC)l:. U.lal.pra.c.~i_ce.: ac~;.eening .. panel 

pr iv.ilege in civil actions .a$ .. ; is; now pr.ovided· i,n Idaho Code·. 

§, 6-1o·o1 ~ .. The ,Comment to Rule 5-20·, w,as adopte~:l by, th.e Committee. 

Rule.612: .A.dded .to. ·subsec~ion (b,) .. the lC)nguage. "or 

prote!=ted·· from dJsc,l()sure. under. I.R.C.P. 26; or/ I.C.R. :16'' to make. 

clear that _under. :s~:bsection (b) wor.k·. product ·is protected from 
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disclosure when used· fo·r refreshment of ·memory ·prior to 

testifying· •. 

Rule 614: Revised the· Ru;le to· allo·w the tr.ial court to 

call or in~erro~at~ witnes~si only when the tourt is th~ trier of 

:fact~,. · The:· Commi tte·e concluded '·that the dahger o"f unfair" 

prejudicial influence resulting from the calling·. of a witness or 

the interrogation of a witries·s by· bhe c'ourt · ·~s t·oo great' to allow 

the practice·:'in jurY cases except for the:;p"u,rpose' of ru-ling on·· 

ob.jections or prelimi~ary questions such· ·:as qualifications of a 

~itn~~s which may be·done outsid~ the ~earing of the jury if 

there is danger of unfairc prejudice to a·partyj The Comment to 

;Rule 614 was revised to re"flect the changes in the Rule. 

·Rule 802: Deleted the· wo·rd "law" ·and substituted 

"s·tatut.e or· :other· rules: bf the Supreme Cour·t of Idaho" in the 

introductory _language to make clear that .case law is not ~ricluded 

., ... in·· the;,;·>exception. The Committee expressed co·ncer:p. that· the 

langu·age· "by law" is· overly broad and may· be interpreted to mean 

any case law as well as· statutes, :or rules·... The Comment to Rule: 

802 was revised tO· refl~ct the change in' the Rule·. 

Rule 1001: Added to the subsection ( 2) definition of 

"phOtographs," the language "artd similar products of processes 

which produce recorded images of~ objects"· to include·' within that 

def"inition other forms of new technol.ogy st.ich· as CT scans, 

thermograms and infr.a-ted photographs. ·The Comment to· Rule 1001 

was revised to .. reflect the·change in· the Rule. 
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· Rul~. 1102: Deleted the word "P,rior"c .. from the title and 

the words "previously existing" and "further" fr.om the body of 

the Rule. The .. inte.nded. effect is to preclude amendment of the 

Idaho Rul~s of·~vidence. by ~ubsequent, legislation that. is in 

conflict with the .-~~.J).es. The Committee intends that evidentiary 

,matters be governed. py tpe. I,daho Ruies· of Evidence. When· a. Rule 

>.of. E,y,:idence recqgni.zes .a,nd gives effeGt;_to a statute or oth.er 

rule··'f:of .the St1prerne .Court in a given situati.on or _prO,ceed.ing, 

only then wii 1 t~a,t ·stat.qte or rule be :.the governing atithori ty to 

resolve the ev.:j,dentiary .question. ·lf· a: statqte .or other .. rule is 

· "f~ ."in conflict with" an, Idaho Rule of. Evidence, the Rule of 

-,~8vidence w:i;,ll govern .the result. ·''In conflict· with".,·.is intended 

by the. Commi tte,e to. apply ~wben the ·result of th~: eyi~entiary 

question woliid be· .. dif,:f~re.nt: under· ·the ·Idaho.· Rules·. o.f Evidence 

from, that under .. :the statute or, other. rule. 

Comment to Rule.> 502: Added a. paragraph to .the 

.commentary under subsection. (d)(l) .to. express. t_he intent of the 

Commiirttee .as. to the· show-ing. that sh_ould be required before the 

cour-.t·., invokes. ;the. "contemplated; crJme qr :fraud" exception to the 

lawyer-c:i~e~_.t:· privilege. There ·is a split of authority whether 

the .>party prppoqnding di"~closqre: Qf · q .. confid,ential commun.ication 

between lawyer and clie~t. i.s J;_equired. to ma~e, a :pr ima·,-f.acie 

showing that the ·conmn~n~catiqn rela,ted to. a contemplate4. crime or 

fraud or whet:her: it is:.su:ef.;i.cient th~t he. I'(lerely:make·.ran 

allegation of that f.act to obtain disclosure. ·.The Committee 

concluded that a rule cannot be formulated to resolve the issue 
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for ~ll .cases be~auae·~t ia ~ probl~m of a~plication of the rule 

which will vary with the circumstances of; each c·ase. The 

Commi·ttee determined to add:· the commen:tar·y: that· ·the court should 

require .a: substantial evidentiq.ry showing· that the. communication 

with the attorney dealt· with .contemplated criminal acts or · 

, contemP.l?tted' per:petration· of ·~raud·.prlo~ to: invoking the 

e::KC.@pt_Aon. ·The· Committee. expressly· :rejected the requirement that 

a prima facie showin<.I be made· ahd rejected. the· ratiortal·e· of· the 

Federal Advisory Committee Note~ anfr those deci~io~s ~hich h6ld 

that only an alleg.ation is sufficient· to require disclosure. The · 

.Commi~~ee concluded that some showing must be required, but that 

it must depend on the circtimstances which· can only· be developed 

on a case-to-case basis~ 

ADDITIONAL REVISIONS 

';Uhe Committee further authorized the Chairman: ·to· conform 

the-Table of. Contents. and Comments to the.Rules as revised. The 

Chairman is also authorized to correct tyi?ographical errors,in 

tJ:le, proppsed RtJ.leE.J: and Cormnents when they appear:~ Cppforining 

revisions and typographical corrections have been made as · 

follows: 

Table of Contents: Added Rules. 413 and 520 r deleted 

word "P~ior" from-title of rule 1102~ and corrected typographical 

error at Rule 517 • 

. In.troductory.Comment to Article. IV: Added description 

of;· Rules 4:l:.J· and :520. 

Second Stipple~ent p. 7 



.. Comm~.nt ... to ;Rule 407: · · Chan·ged ·. ref'er_ences· to·.·Rule lO·'l(e) 

in last. paragraph· of: "Comment".· at page 3 to read· Rule. 101 (d) ..• 

Comment··. to Rule· 410: · Corrected typographical error. at 

page 3 to substitute Wcord .i'author i ty" for "attorneyn in 1 ine . 

sixth from bottom. 

Introductory Comment ·to Article· V: Added language ~'riot 

·;,·:in ·>glQnflict wJ th.· these Rules" at page 5, paragraph 3, and page 6, 

· para:graph last, and a<lded:·.aescription of Rule: 52.0 at. page -6. 

Rule 5Ql: ·Corrected typographical .~tror in" title; 

Rule 514: Corrected typographical: e;rror in subsecbion 

(b) • 

·i: Rule. '51·8: -Corrected· typographical,terror :in subsection 

(a)(2). 

Introductory Commentto At;ticle VI: Addeo reference to 

Rule· 612 at page .1, pata(J·r,aph 2t·:.·added reference. to "calling of · 

... witnesses by· the; court~· at: ·page. 1, paragraph ·a;~ and' added words 
\ 

·· "o.r a·therwise protected from disclosure~' and a description of 

Rulet~g.:·614 at. page 1, paragraph 4. 

Role 801: ·Correctedtypographical error in subsection 

(d)(2). 

Rule 803: Corrected typographical error in subsectibn 

( 22) , page 4·1 . to subs,ti tu.te word '"of'' for ''or." 

Introductory Comment to Article X: Ad:ded reference to. 

Rule 1001(2) at page 1, para~raph 5. 

Ibtroduqtory Co~ment to Article XI: Qelete~ langu~ge 

"that were previou.siy enacted or adopted" from second paragraph •. 
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ATTACHED REVISIONS 

Attached to this report are the revisions and additions 

for stibstitution and insertion in the original Committee Report 

dated December 16, 1984, with instructions for doing.so. 

Included among the revisions and additions are additional inserts 

which ha~e th~ effect of dividing each A~ticle of the Rules and 

Comments into· separate chapters, i .·e., rather than .having· the 

Introductory Comment of Article II appear on the re~erse side of 

the last page of the Commeht to Rule.l06 (marked Cl06 p.2), the 

~ntroductory Comment to Artible II will be on a separate page. 

This is done to facilitate the insertion of index dividers 

between Articles for those who wish to do.so. 

Also ·attached is a description of the revisions and 

additions that were included in th~ "Final Report and Supplement" 

that was made August 20, 1984. It is included so that those who 

wish to do so can be certain that their copy of the Committee 

Report correctly contains all revisions and additions since 

December .16, J9 83. 

Merly · • Clark, Esq. 
Hawl y Troxell Ennis & Hawley 
Cha rrnan 
Tdaho State Bar Evidence Committee 

DATE: December 7, 1984 
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THIRD SUPPLEMENTAL ·REPORT 

I 

On December 16, 1983, the Idaho State Bar Evidence 

Committee_submitted its report of proposed Idaho Rules of 

Eviden~e to the Commissioners of the Idaho State Bar. 

On August 20, 1984, following the receipt of comments 
' . 

upon the proposed rules, the Committee submitted its first 
.. 

supplemental report labeled Final Report and Supplement in which 

the ·co~mittee rec-~mm~nc;ied- rev.isiqn~::k in :,certain proposed rules and 

revised the Committe~ commentary to thos~ rules. 

On December 7, 1984, following a meeting of members of 

the Committee and,four Justi~~s of the Idaho Sup~eme Court, the 

Committee met to consider questions raised by the Justices and 

their stafi aj~torney ~ . -The. Commit-tee t.·tien issued its Second 

Supplemental Report in which the Committee recommended additional 

revisions in the proposed rules and revised the comm~nts to t,hose 

rules. 

On December_ 28, 1984, the chairm~n of the Committee and 

the ~~aff counsel· for the. Supreme Court drafted changes and 

corrections i~ the rules which_were made by the Supreme Court 

during its deliberations of the proposed rules. Thereafter, the 

Committee endorsed the changes by the Court and revised the 

commentary to those rules to reflect the changes. 

The ~hanges made in the rules _by the Court and the 

resulting revisions _in the comments made by the Committee as of 

December 31, 1984, are summarized as follows: 
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Rule 101: · The Court deleted former· subsection (d) ( 2) · 

Which made the rules· inappl~cable in part in Child ~rotective Act 

proceedings anq added a sub-section (e) (.6) makih~ the rules, 

.except the ru1es·of .. pr.i.vileges, inapplicable in Temporary Shelter 

.Care. Hea:z;:;ings.: -_.held under Idaho.· Code·:§ .16.:.01614. ·The effect· of the 

change:- is-· to make th~ ·Rules :of Evidence applicable in all Child 

P.r:.9~t.e.ct.i ve;· A,.c',t pro.<;~edings, e.xcept for· Temporary S;hel ter Care 

Hearings.which 'Often require -the .court 'to. act on:: short- notice·, by 

t:..e1.e_ph()qe -or un.der. otp.er urgent- circumstances. The Comment to 

· :Ru.le ·101 was r·evised to reflect the. change •. 

Rule ·409: The wording of the rule was rearranged to 

more. clearly state·· the· rule. No ·substantive change in the rule 

was. made •. :Th. .. ~: .. Comment was revised to .. -reflect the change. 

ijule 410: The format of ·the rule ·was chancJed :to 

facilitate· .reference to subparts ·of· the rule and to make it· more 

easily readable. The rule of inadmissibility'was<made a 

captioned subsection (a)'- arid the exceptions were made a 

capti.oned subsection· (b) with numbered subparagraphs ·for each. 

exception.;;. ~;o sub~tan.tive ··change in the rule was made. The 

Comment was revised -:to ·reflecb the new format. 

Rule 501:, cThe Court ~ubstituted the~language "statute 

implementing a constitutional right" .for the language~ "statute 

not ~n~conflict with thes~ Rules" which the Committee had 

recommended in its Second Supplemental Report of December 7, 

1984. The c.ourt:, in its deliber·ations of the proposed rule, . 

determined •that· ·t·he Committee ve'r.sion was overly broad because· it 
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) 
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would give ef.f<:ct- to. s-tatutorily created testimonial ·privileges. 

'\tha·t: are ·::not covered· in the rules and tho·se that mq.y be created 

1n ·the future •. The Court expre~sed an intent that, except fore 

i-'constitutiona.l privile:ges:: and statutes. implementing· 

coristitutional privileges,~all testimonial~privileges be~governed 

b~ the Idaho Rules of Evidence. The·Committee endorses this 

··change for the·. ce·r·tainty its cre.ates with. respect ·to te·stimonial 

···pr iv:.:ileges .. Th_e . Comment was· revised to·. reflect the charige. 

Rule 502: · .The Court ·inserted 'the ·language "whl.cli·:v;~·fe' · 

.,made" in subsection (b) to mak~ clear·that the rule oK p~ivile~e 

·. applies to confidential· communications "which w_ere .m~de" between 

~:the enumerated person~~ :No substanti~e chariga.in.the rule was 

. -·made. The:<Cornmen.t::was i'revi'sed~.;:.to<reflect. <_the· ·:change. 

Rule·504: ,The·wo.rding of. s,ubpar>ts (A),. (BJ .a'nd· (C) of 

subsection (d) ( 2.) ;' wa·s revised· to: .. ·add:th~ word "·spouse·''· in. 

subparts (AJ and. (B), an·q to substitute th~· ·language ·"the· other 

spouse or a person residing in the· >hou.sehold of either· spouse" 

for ·:·~·kei ther. of them'~ in subpart (C). The changes do not· effect· 

-.any substanti;v;e ·change i!l the rul~ but;.· rather, more cl.early 

identify the persons-to whom the exception applies. The Comnte;nt 

was. revised to- reflect the -additional "language•···· 

Rule<509: The various .. forms: of.· relief which: ·the ·court 

may grant under s:ubsection. (c) (2.).,.: when·· the public entity elects 

not to disclose ·the-. identit~ of·. the· informer, ·were. assigned 

alphabetical des:ignations (~) through' (E) solely for ~~se of 

reference.· .. ·Add.i.tionally, the wor:d ."or" .·immediately preceding. 
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··''dismissing charges" in that provision ·of. s'ubs~ct:i,qn' (c) ( 2) was 

substituted for the word "and" to<elimirlate theposs.:i.bility that 

the \.forms of relief rtow denominated (A):· through (D) ·be· 

interpreted 'as~nedess~rily~onjunctive. with~0E) which i~ 

"dismissing. charges." The chahge ·.in: .. the. rule· is .. irite'nded ·to ·:more 

.. , clearly sta.te that the· court may grant "one or more."· of the forms 

· :·.:··of, relief::·as ':provided .;:f.n{,·,the rule·~·· ·::The cha·ngeS· :.ef·fec.f no 

substantive 'charfg'e·· :in···; the rule • · ·The ·.:corrirttent<·was· revised· to.·. 

"· ref.l~ct the, changes. 

Rti-le 514: The wording' of subsectioris (d) (l) · artd (d) ( .2) 

were r.~.evised by adding the phrase "of the parties to the 

confidential ~ommunication" to more clearly identify the persons 

incltided·,·w·itht.in:.::.t-he· .. s;dope· of··· those···.: .. :exCeptions~ The·/.,changes 

effect ·no substantive change in the rule~· The Comment:. wa··s 

revised <to tef~ect the·· new language. 

Rule 515: The language "which were made" was inserted 

· in subsection (b) as was do·ne in Rule 502 ·for the .. same reasons. 

No: substantfve change· in the ruie resu-lts •. · The Comment was 

revised, to re.~flect · the additional ·language. 

· Rule 516: The wording of subsection ( d )'(1) was revised 

by adding the phrase "of th~~parties to the confidential 

communication" to more blearly identify the persons· included 

within the scope-of·that·exception~ No subst~ntiv~ ch~hge in the 

rule~iesults from the change~ The C6~ment was·revis~d to reflect 

the additibnal~langti~g~~ · 
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Rul~. 517:< Th~ wording-.of· sub:section,. (d)fl) :was· revised 

:··:by_ ~dding t}:le, phJ:'aSe "of; the parties to the confidential 

communic~tion" to. more clearly identify the persons within the 

scope of that e.xception. No substa.ntive change in· th.e rul.$ 

:-res\Jlts •. -'l'he Comment.:was rev~sed to re-flect -the. additional 

language. 

Eul~-·{518::: The wor·ding of Sl1bsection (d). ( 3) was revised 

by adding the phrase i'9f the parties to.;,:the-. confidential 

. communicaton" to :more clearly identify··: the· persons. within the :. · 

scop~ of that exception~ ·Nri s~bsta.ntive -change in the rule 

results.· ·Th~ Comment was revised to reflect·'·,the ·additional 

~ .. :,lang\jage • 

. . . ::·: Rule.,~;~-51·9: S~bt;ePt'ion·''> (a) (1:) .which provides the. 

definition of. '':Hospital'~. under ·the rule was. revised to·. include 

nonresident hos·pi tals. The Comment.· wa~ · revised to reflect the 

change. 

Rule 52·0: The. wording of. subseqtion (c) was. revised to 

dele:t.e refer.ence to "repre~entative of the me(i~ca~· malprac-tice 

· .. screening pan~l": becauf:)e no person or entity is known to be su.ch 

.a ."representative.·~ As r~vised, .. " [t]he privilege may be claimed 

. by any holder of ehe privilege or for him through his law~er." 

The· revision, e-ffects no. known _substantive change _in the ·rule• 

The Commenb··WeiS. r:ev~s~d to reflect .the change., 

Rule 608: . The format of the·. rule was changed to the 

.extent·of making the last sentence a captioneo-subsection·solely 
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:.>for -:ease .-of ··reference: •. No substantlve change in the ··rule 

results. The Comment-was revis~d to reflect the change. 

·.:•Ru·le ·60:9:· .The 'Court inserted a comma· in the isecond 

sentence :,;afte·r· the word 11 conviction" for · gram:rnatica1 re-asons.·-· No 

·substantive change in the rule· result~ and nb change--in -the~ 

···comment:.:was required. 

··:,:·'··: .. E.uJ,:e)~:~612: :·<The; reference,:·•to ·materials· "not privileged or 

protected- ·frorri:disclosure und-er IlR.C.P. 26- .. or -r~C.R.· T6" was 

-r:evised.:--to·eliminate ·the possibility that· it ·be interpreted to< 

mean·'·'~ndt privileged· • under i.R.C~P.; 26 or !'.C.R·;· 16." As 

revis·e:.d, ·.that provision teads "not privileged under these rules 

or not ptotected-frorn.disclosure·under Rule 26of the Idaho Rules 

· · .. ~y,_·+o.f:·:CL.v;i-l·~-;p:t::oc:¢dure·.\:·ori1Rule·'i 16 .--of.::' the. Idah<h· Criminal.· Rules · 

" The revision ·more clearly identifies the· excepteo· ·, .... ·· 

rnater~:al and:·.effects ·no· substantive· change in the rule. The 

Comment ~~s revised to.reflect the revised·languagei 

-.Rule 614: The language "when the cdurt~is·the trier of 

fact" was stricken frorn subsection (b)!.· The <effect is:_ to altow 

the'"'dourt to {;interrogate witnesses· in jury· cases. The Supreme 

Court .. in its delibefations observed that there may be ·occassions 

~hen the trial court may fifid a need to ask questions of the 

witness. An.exarnple given is when the judge cannot<discern 

whether the witness responded "yes" or "no ... Subsection (c) 

which pr6vides foF·th~ maki~g of o~jections:to~interrogation by 

the court was added as ·necessary sihce the court• may interrogate 
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witnesses in jury cases. The Com~ent ~as revised to reflect the 

changes. 

"Rule 706: The penultim~te·sentence was revised to 

. .:substitute the language "by any party or. by.· the court pur~uant: to· 

·Rule 614 (a) t1 in place, of "by the court or any· party.·~ The change 

is necessary for consistency with Rule 614(a) which resfricts.the 

··~-~·cour:.)bt. from ·calling witne·s·se.s ·• unl·ess -:the court is t:h~ ,finder of 

factt;';: That change required deletion of former subs~ction (c) 

which permitted the court to disclose. to •'the _jury that a witness 

.... was the court's witness ·because it is unncessary under ·Rules 

.61.4C,a) .and 706(a) which restrict· the· authority of the ·court ·to 

~;dall witnesses before a jury and{it may hay~ been con~tru~d -as 

pe-rmittin.g'':the"· court.· to·. call expert:.:;witnesse-s•\,in~· jury cases·. · The 

Comment was reviSed· -to refleqt the· changes. 

Rule ·1.101: Subsections,· (a) .and (b) were retained· 

without change •. Subsection (c) subtitled ."Application" was 

removed from Rule 1101 and made Rule 1103 without a. change in 

text·:~' .. The change was made solely to. present a more orderly 

format _of the,::-~<rules and· effects no. substantive ch.ange .in those 

rules. The Comment to Rule 1101 was revise<:(L to_.reflect .the· 

change, and the Comment to Rule 1103· was tran9ferred fromthe_ · 

Comment to Rule llOl(c}~ 

ADDITIONAL· REVISIONS•BYCOMMITTEF; 

The. Committee has fur..t.her revised some· Comments :·to the 

rules which ar·e summarized as follows: 
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. ·Comment .fo Rule :502: -since the ···.Comment was -published in 

:the Repor-t of December ··16, . 1983, t·he Idaho Supreme ·Court has .· · 

ruled that the attorney~client privilege extends to· 

communications made with a view toward_ employing an attorney by a 

potential ·client, whe'ther:.or not _act·uaT>employment results. 

;,· State v . .- Iwakir-i', 106 Idaho 618, 682 P. 2d ·571 · (1984) ~· The 

)•i:·Gdmment >to' ''<I~u~le<,50''2 ·was-·-: revi sed··.:to ·;:r:ef lec:t <tha't <.de':c is ion • 

,Comment to Rule 601: · .. During its ·deliberations. of the 

proposed Rules, the .Court.· expres-sed conce.rn .that the rules .. 

established for hypnotical1y.induced or-enhanced testimony in 

. State·.g,v. Iwakiri, 106 Idaho 618, 682 P.2d 571 (1984), would 

survive the ·adoption of Rule 601. Unlike :Federal Rule 601 ,.•:':the 

.. ',Idaho :vers·ion..:·. of ·'·the'; rt.i:le ,:. as. recommended .:.by•.: the··Commi ttee and-:> 

adopted· by ·the 'Court, .. expressly >provides ~.a inechanisrn•:for testing 

the qq_alifications of a wi,tness in· the manner established in the 

Iwakir i ·decision.· . It ·is· the intent of· :the Cdmf(l~ttee .that the 

rule established in Iwakiri does survive the_::?dopti()tl of Rule 601 

an~-that~the guid~lin~s·£or testing·the~qualific~t~ons of a 

witness with respect. to hypnotically induc:=ec:l .. ·'or enhar1ced 

testimony are applicable- under Rule··601~ The. comment to Rule 601 

. has been· tevi'sed as requested by the Court· to- make clear·. that the 

rule est~blished in Iwakiri is not abrogat~d'by the ad6~~ion of 

Rule 601. 

Comment to R.ule .612." Since ·the C()mm~nt~wa$ .published in 

the ·Report of'December•l6, ·1983i ·the,''Idaho Court of ,Appeals·has 

ruled ·that a witness·may, while testifying, refresh memory by 



using a· report prepa.red by another person. State :v •. Gallatin, 

.10 6 ·Idaho.: 5641 682. P • .-2d 105 ( Gt.: App. 1984) • The Comment to Rule 

612 has been revised to reflecit ~that decision. 

ADDITIONAL REVISIONS 

The Committee f~rther authorized the Chairman to conform 
' .... ~.~~}$t:_. 

·the /~able. of ,.Contents :and the ·Introductory. Comments to the rules 

as r,,evised and to: cor~ect typographical: errors in the rules and 

, comments when they appear~··· eonforming ·:revisions· and· 

typo~raphical corrections have been made ~s follow~: · 

Table of Contents: Corrected caption of Rule 410 ~nd 

. typographical err::ors in caption to Rule. 512 :·, revised. caption to 

··.Ru;te •110-1 :ahc;1:~r,aoc1ed ·:captipn :t:o.r ·,-Rule .. 1103. 

Rule ·104·: ,cor~:·ected ·typographical er.ror in subsection 

. ( e l. 

Comment 104 p. 4: Corrected typographical· error. 

Comment, 201 p. 4: Corrected typographical. errors. 

Comment 401 EE·: 1 &.<2: Correc·ted typographical ·erro~s. 

Comment· 403- P.• 1: · Corrected typog-raphical error. 

Comment 413: Co~::tected typographical error and moved 

third paragraph of,.comment to page 2 to follow d·iscussion_of 

Idaho statute.· Added.: phrase "of medic::a.l· Ill,~lpractice screening 

panels" in first paragraph of Comment. 

Introductory:Comrnent'to Article V: Revised_pages 5 and 

6 to reflect changes made by: the Court. in Rule 501• 
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-Comment~ 5,07: P• 2 f Deleted II ~~gislattlre Or -·the" ~rom 

.last para:g'raph :to<- conform it tO:' ·Rule S:Ql. 

Introductory Comment to Article VI: The fourth 

paragraph was revised .. :f<): indfcat'~ .t:h:a:b::the last sentence of Rule 

608 is' a· -sep~tate 'su~s;ectibn 1I1 the(':tdciho·· 'rule • 

. Cornm·enit?.:6o4·· -·p:.· I: Cbrr~eCted, typ-ographical error. 

··commeh'E .6.0':7 'P··-:4": ·. _: :co.'rrecfe<i<·typogr'aphic'al· >@rrdr'. 

Comment 609 pp. 9 & 11: Corr-ected typographi~al' err:o-rs. 

Comment 611 p. 8: Corrected typographical error. 

Introquctary Comment to A-rticle VII: Revised paragraph 

.. ;,·seven .·-~to state that Rule 706 is· conformed to Rule 614 (a) and 

omits sub~ection (c) of the~Federal Rule. 

-:.··:Rule_;,.802:· ··Corrected typographi.cal error •. 

Comment 802 p. 1: Corrected typographical error. 

Comment to Rule 803: The second paragraph at page 29 

iwas revised to add ~eference to Martineau v. Walker, 97 Idaho 246 

.. (1975), regarding the use of treatises on cross-examination and 

to correct the statement that "only one Idaho decision had been 

located" on t~e subject by deleting it. 

Comment 803 pp. 34 & 39: Corrected ~ypographical and 

grammatical errbrs. 

Comment 804 pp. 3, 14, 16 & 17: Corrected typographical 

errors. 

Introductory Comment to Article X: Corrected 

typographical error at page 1. 

Rtile 901 p. 2: Corrected typographical etror. 
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Comment 902 pp. 5 & 6: .. CorrecteCJ.·: tyi?ogr.aphical errors. 

Comment 1001 p. 2:. Corrected typographical error. 

·ATTACHED REVISIONS 

Attached. to this. r:epprt are the· third supplelt\ental 

revisions and additions for substitution and insertion in the 

Committee Repo.rt da.tep Deceii\pe~ .. 1.6, ~98:3, with ins.t,ructions for 

·dqing so •. 

DATE: December 31, 19~t 
.·,.)· 

. Me.tl . w. Clark..... .. 
·Hawley.Troxell Ennis & Hawley 
Cha.irman. . .· . 
fdah6 State ~ai Evidenc~ Committee 
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Merlyn w. Clark,' Chairman 
June 1, 1985 



FOURTH SUPPLEMENTAL REPORT 

The Report of the Idaho State Bar Evidence Committea

issued December 16, 1983 has been previously supplemerited with 

revisions dated 5/18/84, 12/2/84 and 12/31/84 to accomodate 

changes made in the r~les Pf:ior .~q :J~Jluary 8, 1985 when the Order 

of the Supreme Court was entered adoptin~ the rules for Idaho. 

On M·arch 26, 1985,, Rulea 509,. a,n<:l 802 were amended by 
. . ·.·,:,· .. ·· ,.... ·.:.:::· .. ..·:-."···:-·.. . ·::·' .· .=-. ·, 

Order of the Supreme c'$ur·t, ~ff~d't.ive commencing July 1, 1985. 

This Fourth Supplemental Report is issued to accomodate those 

amendments and to revise the commentary to those rules. 

·Addit:fonal revisions have been made where necessary t:o corr.ect 

errors of substanc:e and typogr:aphicalerrors. Finally, the 

co~rii·e.nt to ·.-~tfl.e,·'··7o4 · ha~ :.··~~en :revis'ed :·:·'to r.eflect the amendment of 

Fed • R. Ev id • 70 4 mq.de October 12, 19 84 •. 

No attempt has been made to incorporate the decisions of 

the Idaho appellate courts entered since.November 30, 1983 or to 

reflect the amendments to the Idaho Fules of Civil Procedure, 

Idah·b Crimina! Rules ~nd Idaho Juv~nile Rules which were made to 

accomodate· t~~~ Idaho Rules of Evidence by Orders entered March 

20, 1985 ,· effective commencing July 1, 19 85. 

The revisions are summarized a.s follows: 

COVER: Revised to reflect the addition 

of the Fourth. Supplemental Report. 

CORT:ENTS , . p. 1 : Reviied to r~flect the addition 

of the Fourth Supplemental Report. 
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:-INSTRUCT~ONS, p.l:. Revised to correct omission of 

Rule 303 as one of the Idaho Rules for which there is no Federal 

Rule counterpa~~· 

INSTRUCTIONS, p.2: Revised paragraph 4 to reflect· 

. ·the revisions dated 6/1/85. 

Rule 101, p .l; · Corrected a typographi~al error 

in the subtitle of subsection {d)~ 

Corrected a typographical 

Corrected a typographical 

Added a sentence to reflect the 

opinion of the Committee that the Rules of· Evidence will 

.supers~d~ t~g~notice r~quirement provided in Idaho Code § 
-::-:-·: ... ·-,:~-- :::·.:-. -;·._-.-:· :. . -~·-·: . ~-._~::. :s-:.~· .. _.-.!;:~- ... -\ .: ... _: ; ~:--~--. ,.: ·_.,- .• ; ·-· .• __ ·- -- . . . .. --~ .... _ ·. . 

2~:~~205{6) as a condition precedent for admission of such 
,:._<} ·. 

c 502, p.l: Corrected a typographical 

error. 

c 502, p.7: The first two paragraphs of the 

commentary t::9;._Rule 502(c) have been revised to more clearly state 

the purpose of that provision and to remove languag~ from the 

second paragraph which was incorrect, i.e. the statement that 

"[tlhe ~e~ond provision is included because the. privilege does 

not,apply to a communication involving the lawyer's 
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rep:r;esentative " The privilege· doe~ -~pply·.to a communication 

involvirig the lawyer's represen~ative as well as the lawyer •. · The 

example given in the commentary is omitted in the rev is ion as--

unnecessary. 

c 503, p.6: The first full paragraph is 

.,. revised to reflect that Rule 503, when t'ead in conjunction with 

Rules 501 and 1102, renders the statutory provisions of Idaho 

·r.,- Code)('.§ 18;_215 inapplicable. 

Corrected a typographical wiror 

in the statute ·cited in the ~ommentary ;:td s~b~ect ion (d) ( 1). 

C 504, p.lO: Corrected a typographical error 

·:rin the: statute cited in the commentary to s.ubsection (d) (3). 

R 509: Revised suhsection (c) to 

:
1 conform ··.to th~'''·lahguage of Rule'< 509 (c)· as amended by Order of the· 

Supreme··· Court .entered March 26, 19 85. The r'l.tle, as recommended 

by the>' Evidence Committee and initially adopted by the; S'\)p.reme 

Court.on January 8, 1985, provided that dist1osure of the 

id'enVt;ity of the informer would be mandatory if the informer 

testifies. The Evidence Committee also recommended repeal of 
'·. . .·':f .. .: . •' 
Idaho Criminil Rule 16(£)(2), which makes disclosure 

·'' discretionary if the informer test1fies. The intent of the. 

Evidence .Gommi ttee wa~ to abol .i~h. the r epa r.-:ted pr a6t: ice of· some 

··courts allowing the informer to testi.fy u·sing an a'sshtned name. 

The Evidence Committeehas concerns that.the.practice may deny an 

accused the constitutional right to "mea~ingful" 

cross-examination required by the Confrontation Clause. The 
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supreme, court:· Criminal Rules Advisory Com~it:t~e objected to the 

· repeal of Criminal Rule 16 (f) ( 2) and r efus·ed to recommend repeal 

of that ruJ;e: ·to.·'.the Court •. Rather t;han; r~peai the Criminal Rule 
"': . ..... ·. •.·· ,;· .... · ... · .. 

or· leave bofh ·i'hc'Onsi'sten-t:: rules·.:: irt· plac·e·, the_:; Supreme; Coutt 

determined to· artrend' E·v'idehce Rltle':' 509(cl- to make disclosure of 

:_the il(lehti't:~f <:if> the ihfo-rmer' witness :aisbre·tionary, consistent 

with c:r iminal RUle: :.16 (f )'{-2) • ·. ThE!. amendments:. to; Rule! 509 (c) 

consist of ch:'e,·-·aeletion-;···of the: language ·:":or: if·: the -inforrrier ·, ·· -· 

appea·rs: 'cfs ·a. :·witness fo·r the public entity" ·from.-~ subsection 

i'n'fornter· :as ··a witrtes·s··~ 'and the redesignatioh of the provision. for 

tes·timo·ny. on releva·nt issue as subsection (c) (3). During ~ts 

deliberations· of the amendments to Rule. 509, one justice 
.': '\~.!. 1 

i:.;;.commented- :-fHa~t.;;itfi~- ;Rule·i:.: .. as< .. amended;. ··would ::be ·:presented to··'t:J@e 

CoUrt:\-:fdr recons-ideration if it ··appears that: public entities ·are 

.. , __ ;;;tefl1!?1~.j1g.\to"'discl1hse'''·the ·identity :of an informer witness only for 

•/; :the: pbrpose. of 'allowing·• the infotmer; to continue making ··cases, 

rather: than the irtt.ended purpose rto protect, the inforJ:ner witness 

arid oth(frs~· from· hatm. 

c ·. 509: Revised to:accomodate the 

amendments to Rule· 509 (c) .( 

. · C' 601( p;.3: Added- a comment for subsection 

(c) which .had inadvertently been omitted from the comment to Rule 

601 .• 

RUle· 612( b): Corrected a, .f;ypographical 

etrot ~ 



.. c 615,· p.4: Corrected a typog~aphic..al 

er~or •. · · 

··lntro·•< VII, ,.p.l:· Revised-the penultimate 

paragraph to r~flect the· difference between Idaho .Rule· 704 and 

the Federal Rule( as (!mended_ October:,·.12, 19~84, wh:ich ad.de(J. 

subsection (b) pr.ohibiting exp~rt te~ti,mqny o.n certain ultimate 

issu~s with respect .:to th~ mental state. or condition of a 

defe::ndant in a cr~iminal case in the' federal courts·.• 

. C.c?04 ,· :p.:l: · 

re-flect the amendment· of Fed. ~. Evid~ 704 Qy Cong:re.s~ eff,ective 

October 12' 19.84. .Th~ amendment adds" subse.ct.-ion (·b), wh.ich, in 

}effect, precludes an expert witness· from r:endering an opinion. on 

the ultima-te_; issue .whether,: the. accus~ed in a.,;crimit)al pase h,ad or 

.· ~as·. the ···menta+.··. ~state·· .. or· .. : c~.ond·i:t, .. ~Ofl:., ... C9J.)S't;it:u.tJ.I:t9 .·.at)-;. e.l:elt\eiJ.t .. o.f the 

crime;· charge(i or:. o£ a d~fens~ tb.e.reto, .. ·lt;P.V~r.?-9. sqql) u.l,timate. 

·issues·· to <the trier· of fact. ·alon.e •.. ;.·':t'h~:rame_n_.dtn.~n~_<':i.s_. P~ .. r_.::·~.· of th_e 
f·•J.:i. 

Comprehensive Crime Cont.rol Act. of 19.84 , .. Ch •. ~v, Insa,nity Defense 

RefQ~;r;m Act of 19.84,. § . 404. ·· .Becp.us~ ~t w..a9.·.r,1ot gene,r~.lly 

-publ:ished or known by the Idaho Committee. until D~ce~t:>e.r, 1984, 

adoption of.:,.:t'he .... ,amendment,· for Idaho has not.(: peen co~sidered by 

~ the Idaho Committee -or the Idaho Supr~mecCob~~~-

Intro. VI'·I.-r,,. p. 2: Revised .to r~flect that Idaho 

·,_ Rul·e 802 differs ftom E'ed·.,. ~; Evid •.. 802. tp· the- extent. the. Idaho 

R:ule omits exceptions prescribed by statute. 

-·•···~ule 802: Revised':;.to. cc;>nform to the 
.. '.···· ' ... , .. 

language of Rule 802 as amended by Order of the Idaho Supreme 
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court ent~red March 2~, 1985, effective commencing July 1, 1985~ 

. The rule, as recommended by the Evidence Committee and initially 

adopted by the Court on January 8, 1985, provided that "[h]ea~say 

is not admissible except as provided by statute or these· rules· or 

other rules promulgated by the Supreme Court of Idaho." The 

Committee had inte~~ed to give effect to specific statutes 

prescribing exceptions to the rule agairtst hearsay for writings 

·such as thei minutes of various ·rdaho state ·commiss.ions and others 
- . 

·described in the Comment to Rule 802. However, the general 

provision for statutory exceptions. in Rule 802 also gave effect 

to the statutory exceptions allowing unlimited use of hearsay in 

Child~Protective Act proceedings and Termination of Parent and 

Child Relationship proceedings, contrary to the interit of the 
·. '• . . 

:'·coitimittee.; a'nd ··the Supreme Court as· provided in Rule~· 101 and· 

stated in the Cbmment to Rule 101 at pp. 5-8. When the oversight 

was discovered, an analysis was made of the specific statutory 

~ exceptions described in the Comment to Rule 802 for the purpose 

of determining whether they would be excepted under· Rules 803 and 

804. It was determined that they would be excepted, that the 
. ':"4(:.·' .:~ 

general provision for statutory exceptions was unnecessary to 

accomplish the intent of the Committee with respect to those 

e~ceptions and that deletion of the general statutory provision. 

would acco~d with the intent of the Committee and the Supreme 

Court to exclude hearsay in Child Protective Act proceed!ngs and 

Termination of Parent and Child Relationship proceedings unless 

permitted under these rules or other Supreme Court rules. Thus, 
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upon request of the Committee Chairman, the Supreme Court amended 

·-~.Rule 802 by deleting the words "statute or" from the rule. As 

amended only those exceptions provided by these rules .or other 

rule~ of the Supreme Cburt will be given effect. 

c 802: Revised to accomodate the 

amendment of Rule 802. 

Revised the last sentence of 

the ·,:paragraph to., corr~ct the statement to read that "[a]lthough 

not rendered inadmissible under ~fiefiea~say f\:!~e Rule. 803(5), 

·i;;; .. police accident reports would still. be ·inadmissible under %eehe 

Seee S 49-%5~1- Rule 803(8)." The statement was incorrect to the 

~'extent it stated that: "the hearsay rule" does not render police 

~~c~de~~ reports iriadmissibl~ b~~ause it ignored the effect of 

:Rule 803(8) •· It was· further rendered ·incorrect ·to the extent it 

gave effect to Idaho Code § 49-1511 in light of Rule 802t as 

amended on 'March 26, 1985, which renders statutory exceptions 

ineffective. 

';·\·C 803, p.21: Corrected a typographical error 

in the third paragraph. 

Two additional matters of concern to the Evidence 

Committee deserve comment. 

Th.e Idaho Rules of Ev1dence-are designed to apply in 

civil and cr~m-inal proceedings. They provide for and are · 
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'intended· to be ··the governing·, ahthcfri ty- for· the admissibility· of 
' 

evi.dencEr and the' cdrilpetericy .arid ··priv:il eges. of witnesses~ ·:To·· that 
-

end Rules 402; 501 and 802, ·subjedt ·to constitutional ... ,law~ ··make 

··,the Rule~:;'·, of Evidence:: and ·other·. rules: 6f\·.the Supreme :Court the. 

gover·nihg authority: for quest:i.ons.:of ··relevancy, .. privileges. and·', 

.·hearsay tO· the• ···eXC·lUSi6n·· 0£" Stat\.Jt()ty ·lelW 1 ·>COIDIDOI't>law···arid 

contrary .. · case -Taw •. ····rn··. addi tionr·Rule 1102·· ·express-ly provides'· 

that "[s]tatutory provision~ and rules governing the 

admissihility .of .·evidehce, to the ext·ent t'hey·<·are·: evidentiary and 

to the· ext'ent· tha\t they are in :conflict with· applicable· tules· of 

An analysis was made of· the Idaho Rules of> Civil 

Procedure, Idaho Criminal RuleS· and Idaho .Juventl·e q_;Rules to 

determine the amendm.erits of· .. thqse rules thab would~:~tbe necessary 
. . 

. t'd accom6date the ·rdaho Rules of Evid.ence' ·and approp'riate 
~~} 

·reC'bnirnendat.ions for ·change we're ntade to the· supreme cou:rt. By 

·orders entered March 20·, 1985 the· necessary amendments were 

adopted effective commencing ·July···l, ·1985; with one except1on. 

The Criminal Rul,es Advisory committee·· determined- to amend> th~ 

sedondient~ri6~.of· Idaho Criminal Rule 26 rather than, rescirtd it 

and the amendment was- adopted·. by the, Court. As amended} that 

se~.tence _'provides·· that "[tfhe. admisslbflity· Of ev-idence· and:·t·he,,.· 

competency and privileges of witnesses shall be·governed by ,the 

Idaho Rules of Evidence or by law." 

The Evidence Committee is concerned that the last three 

·, words of .the .rule, as. amended, will be misconstrued to give 
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~ffe9t·in.c~imina~.prgceedtngs;~~~the statutory l~w, common law 

··/:.and case law .that is in;tended:to b~ abrogated by the Idaho Rules 
\ 

···of. Evidence~. Th.e. Ev;idence Committee is inform.ed tha.t the 

Criminal Rules Aqvisory:·~ Committee ·inte-nded to give ·effect to the 

decisions of. the J::daho ... appellate co.urts interpreting_ the Id~ho 

~ules of .Evidenqe.·. and que~tions not covered by the rules, ?tncl did 

not·.:::L:ntend to .g;ive effect to. law .that contradicts the. Rules of 

Evide.nce. 

It is.the opinion of ~~e Evic1ence Cqmmittee that th~ 

···· wo~rds- "o.r. by l~w.~ in Criminal Rule 26 are inap.pr()priate .. and 

· < unhec~ssary, an~ the effect. of those words in~criminal 

_.:proceedings should .. be .. cons tr:ued·; in 1 ight .. of. E;yidence< .. Rule 1102. 

F..ina.1ly, ,\:j.t should be n:().t~d that -Ru.les.S03.(dl..(l), 

exception to· t.:}lose;·respe_q.tive privilege rules .Jo.r comJnUI)iC(:ltiqns 

relev~ht to an iss.ue.--.;in pro9eeding~ to gospitali.z~ t~~ h.older of. 

the pr~ivilege for.-.mental .i.ll:ness pursuant to .. Idahq Code ~ 66~329. 
. . . 

ThetitE:vidence-:.Committee·•tnaqver:eently. :f~ileg to consider:- or 

provide an exceptiOil·· for.; cpnununiqatiqn~ ~;.eJ,evant. tq ~n issue in 

proceedings to appoint a 9.qardian for a person q~e~edmentally 

ill. The: Cotnnti ttee rec:omm~nCis i;:ha.t ~ t some futu.r~ time. the, sqope 
. . . . . . . . ,. -~ . •. . . . . . . :" . . . ·. '• : . ·. .·· . . . --::·. •. ' . . . . : . ·,· .• 

. of· the ex<;::eption fpJ;·hO~pital~,z~ti.on .be expanded::.tP ,inql_Qqe · ·. . - . . . . . . .. . . . . . . . . . . . . . ·- ~ . . . . . .. ' . : . 

proqeed:ings for appointment of a gq~rqi~n. under Idaho Code § 

66-322. 
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ATTACHED REVISIONS 

Attached to thi~ report are the fourth supplemental 

revisions and additions for substitution and insertion in the 

Committee Report dated December 16, 1983, with ·i:·nstructions for 

doing so. 

CONCLUSION 

This will be the last supplement to ·the Report tb be 

issued by the I_daho State Bar Evidence Committee. It is 

anticipated that.after the rules become effective on July 1, 

1985,.the Idaho Supreme Court will appoint an advisory committee 

for the Rules of Evidence as it bas with the other ~procedural 

rules and that the Evidence Committee will be disbanded on July 

1' 1'985. 

w. Clark 
awl y Troxell Ennis & Hawley 

Cha rrnan 
Idaho State Bar Evidence Committee 

DATE: June 1, 1985 
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INTRODUCTORY COMMENT TO ARTICLE I 

GEN·ERAL PROVISIONS 

Article I contains general. provisions of the Rules. 
They do not set forth evidentiary principles of admission and 
exclusion. Rather, they identifi the courts,· actions and s~ages 
.of .proceedings in which the rules are applicable,· and provide 
guidelines for the judge to follow when making decisions on 
evidentiary issues. 

_ . Rul.~:: 101 states the title, scope, :proceedings and stages 
of proceedings to w,hl.ch the· rules apply in whole or in ·part. 
Rul'e 102 set:s forth ·the general purposes of the Rules. Rule 103 
provides proced·ures for raising and disposing· of evidence ques-

., tions. Rule 104~allocates ftinctions.between judge and. jury. 
Rule 105 sets forth the doct~ine of limited admissibility. Rule 
106 is a rule 6f completeness covering writirigs and recordings. 

Idaho Article I is identical to Fede~al Article I except 
that Idaho Rule 101 combines scope with the provisions for 
applicability and title which are dealt with in Federal Rules 

/: 1101. and. 1103.;. Eule 103 (b.) includes· a provision for making a 
.· reco·rd. in· co.t;:t~J;;·t· trials; ·and Rule 104 mandates that hearings on 
the ~d~issibility of conf~ssions in criminal cases be heard away 
fr.om the j uty. 

The application of the .comparable Federal Rules has 
created few difficulties in the·federal system. Rule 102 has 
apparently been applied by some courts to achieve results they 
p~rceive td be preferabl~ to those dictated by other iules. Rule 
106 fails to specifi6ally state that evidence offered under the 
rule must itself be admissible, a point made by the federal 

·decisions and covered by the Idaho Cornmi tt.ee· in comment. See 
generally Epstein, Emerging Problems Under the Federal. ·Rul~of 
Evidence, A.B~A. Sec. of Litig. 10-31 (1983). 
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IDAHO RULES OF EVIDENCE 

Article I~ ' 
' . . 

GENERAL PROVISIONS 

Rule 101. Title and Sco~e 

,. . . .. . . 

(b).·. s99fk~ ·.·. Th~sethles ·9o~~r'l{'··>:>~·'ft:actc1dhs<·cases and 
proceedings'~' in. the· ·courts of.> the:' state of·· taaho ·a"hd all 
act; tons, (:!J~t.~f~~ ,(lnd Pl:"99~~e9~t:tgs. to ... ~.~Jer. rul~s of evidence are 
applicable~' except as· h~reinafter;':J?tb'v'ided ~ · .. : 

(c) Rules. of privilege. The rules with respect to 
privileges apply at all stages of al1 ~ction~, cases and· 
proceedings. 

( dJ .... Rul~s i.napi>lj.cable. in .paFt •... Tqese. rules apply in 
the following proceedings si:i'b]ect to tHe ·~'numera·ted 
exceptions. 

(1) Prelimin~ry hearings. Preliminary·h~arings 
except as mOdified by Rule S.l(b) of the Idaho Criminal 
Rules. 

(2) Youth Rehabilitation Act. Proceedings under 
the Youth Rehabilitation Act except as modified by the 
Idaho Juvenile Rules • 

. (3) Masters proceedings. ·MaSters proqeedings 
unle:~s. the appointing court directs otherwise in the 
order o£ appointment pursuant to Rule 53 of the Idaho 
Rules of Civil Procedure. 

(4) Uniform Post-Conviction Act. Proceedings 
under t·he Uniform Post~conviction Procedure Act except 
as modified by Id~ho Code § 19-4907. 

(5) Driver's License Suspension. Proceedings for 
suspension of driver's license for failure to take an 
evidentiary .test for alcohol concentration except as 
modified by Ru·le 9. 2 (b) of the Idaho Misdemeanor 
Criminal Rules. 
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(e) Rules inapplicable. These rules, other than those 
with respect to privileges, do not apply in the following 
situations: 

(1) Prelimina~y questions of fact. The 
determination of'~ue~tions of· fact preliminary to 
admissibility,. pf; ~vi.Qe.nce \!lhe.n the issue is to be 
determined b~/··t.he. court under Rule 104 (a). 

(2) Special Inquiry Judge. Special Inquiry Judge 
proceedings. 

. . 

. '-" ( l).''·· Mi~celJ~.n.eou~; proc::~~qings. Proceedings· for 
extr··adit,ion:;QJ:,r·~·~.od~t:~on,.; s~r1tencing, .or granting or 
revoking proba.t16'1i; . issuance· of warrants fori:· arrest, 
cr~iminal .. :-sum:m~i,r\9·~~,.an¢L se.arch, warr~)l.t$; and proceedings 

.. ~i th ... ~ .. esp~.ct.~~,, .. ,.~,Q .. :~.·~:~~~:l~~·se,. 9.o. t.)~.tt .9.~ . ·Q~l)e.~~i ~l@ .. ~ 

(4) .. qp~t;~~{)t'pi:o~~edthCJ#· con~fiinpt ptoet!E!dings in 
which the·· court may act. ·SUmmarily • . . 

·cs> . Small. 6iaims .•.. Proceeding:$ in .the small claims 
department of the ''dfstr i'ct c'ourt •. 

( 6) .Shelt~.~ Gare .. Pro~ee9ings. Temporary Shelter 
car·~· l:l~.~,r·ings .ne··r-e~. tinder Idaticf··tode· § ··16-161.4. 

... . . :·:·: .. l::.'<·. 
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•.:'; 

...... . '.":. . ,;.-· 

.. . . 

Prior tdahci: Statu:tes. ·or Rul'es:: 'Idaho Code. §' 19-2110; -t.R·.c~p'~ 
43 (a); T.·C'.'R'~; :'26~. · > 

'·.· . 

·.Comparable Federal' ·Rulef ·•:sim:klar ·:in ·purpose tb p:~.R~E-. 101·, 1101 
and 110'3 combined. 

-Comment:> Rule:, .101- provides ;the· ;·tltie. of> 'the rules and specifies 
·.the courts·:,~,l)dci·proceed;ings tq: whl:ch the. rul~s:. :ate applicable/ . 
applicable: fh> :pa.r t' or·. d na·ppl fca·ble ;_ · The:· CO'nim_i·t:te:e .. · pr,ere r r'ect· ... ~o 
combine ;the> rules·· pe··r-.taining to· tit'le:;' :scope~' and; appli·c·abfli.ty · 
into a< :s-ingle. rule ·'a-t· thEf beg::i_nning~· rather t·han' follOW the: format 
of the Federal Rules which provide the title and applic.aJ::fility at 
the end of the rul~s~ 

.. ~· Subsection (~) states the title and permits abbreviation 
·, of.:· the ·rules when,: c-ited, ·as· do other Idaho rules. See I ~-R. c .1?~ 

85; I.C.R. 2(b); I.A.R. 1.· 

· •· Subsection,.: (b). provides:· -that the: ~l.l·+.~;§f:90vern all 
ac,ti:oris, cas~s. <a:ria:.: proceedi-ngS. •in- the ·courts bf5'Icjaho-~ except . 
when spe·cif-i'cally·rnad.e ·inapplicable. ''Rule ··-lOl(b). 1s· cons'lstent 
wi·th> Idaho Cqde·. '§: 19-o;-2110···.( "The 'rules· of evide·nce· 111 civil .. ~.· 
actions. are ·applicabTe also.,· to >criminal: ·a·ctioris·,- e·xc'ept as· 
othe·rwi:se ·provided .. in the crimina.!' code·. "li . I·.R·.e·. P·.·· 43fa:Y 
("All evidence ·shall. be admitted wh-ich is: admiss-ible tinder the· 
statutes of, or rinder the rules of evidence applied in the courts 
of this s·tate .-11--), ·and I~C .R. 26 ("The· :adrrfissfb1lity of evidence 
and the:: competency:,and:. priv,ileges: ;of witnes~·~s shall be. goVerned 
by. rules· of···e~vidence i:n.· civil ·~ctiorn:f; -except ··as where ·othe'rwise 
provided by JJaw or by .. these rules. "l· · 

The> Commi tt·ee·· consideired t•he applicability of the ruies 
tb other quasi~judicial, ad~inistr~ti~e or~comrnissiort:hearings. 
The Commit~ee concluded that,· pursu·a·ntto Idaho Codef·§ -1~212 and 
§ 1--213·, the Supreme Court··· has' the powerr· to adopt·· rules .of 
evidence as they apply to court proceedings. See State v. Khee, 
101 Idaho 484, 616 P.2d 26.3 (1980). The Committee further 
concluded.this power could not extend to legislatively created 
boards or: commissions. See Skelly· v •.. sunshine Mirtf~g;. Go. ;·.· 62 
Idaho 192,. 109:- P.2d 62-2 (1941") ~:':The:. rule is int:~·I1ded to ~efe·r to 
·legislat.ive :action: for- a· determination· of- the_ ·extent to. 'which· _the 
rules·~of::.·evidence will·· apply·to actidns, cases, :and pr·ocee:dings 
outside the :,qJ?prts. See, ~~ Idaho Code § 67-5210 · 
(Adrninistrati~e--Procedure). 
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. Subsection (cr pr:~ser.~es · t:h~- testimonial privileges. of 
witnesses. at all stages of all proceedings even though the 
remaini~g rules may.be inapplicable. This is consistent with the 

.. pol icy. of· Idaho .Gode :S 9~2.03 .. (:confio~ntiai· relat-ions: cuid 
communications)' other statutes which confer te·stinl.bnial 
privileges, I.R.C.P •.. 26(b) (1) (scope of discovery in general), 
I.R.C.P. 43(a) (evidence--form and admissibility) and I.R.C.P. 
4 3 (b) ( 4) ( crpss-~xantination, of a¢iver se pa.rty):··· 

. Subsection (d) specifies the situations, other than 
.tho_s;~.;··Wi th resp~ .. ct :tq privileges., ._wh~:re .the r-ules are made 
iri'ariplj..cabl~ >in::·;p·art •. T.o_s the extent .:that·:;:a· statute or· ruie 
go~~~ji,:~ing··an en.ume.~ated proceed{ng provides· a-. specif:irc 

> eyA_d_entiary prinq:i.p~e tha_t may cpnfliqt with these. r.ules, ·the· 
~ r~les of ey-idence._defer·. to. tb.~t sp,e,~ific __ statu·tory_ or rule · 
_ provision. 

Subsection (d) ( 1) recognizes ._the .. special evidentiary 
prov:i.pions · in __ :I.C .R. 5 ... 1( b) (prel-iminarY' l'l.eartr:g~·-probable cause 

__ hear ing..,;-procedure.). See also Stat-e v. Willi ami;, 10 3 Idaho 63.5, 
651 P._2d 569 (Ct.App. 1982). 

. . subs~·ctiQP,;<,,.(dl.{:2 ):·re"cogrtize.s: ,th,~.-- ~p.~ct~l-~yidentiary 
provisions-- .in:-:.·Y.outh Rehabili-tation Act· procJ~edings under- Tit~e 
16,:Cl)apt,er _18.,:: ·Itdp;ho· Code. and:t:he·~·:t¢iaho .Juv~n.ile ·Rulee,which 

. goveri)~. tl1e pro,pedu.re· .in>-all, .ac:t:Lons·~ :··arid prO:qeeO-i-ngs under th.e ·. 
Y .R.A,.c>· Se~· l. J .~ •. 1 (Rules ·1 through 4: arid<·16 _. thr.ough 27 .govern 
procedure in Y.R.A. _proceed_ings;: all rules shall ·be ·l:tbera·lly 
c.onstru~d to.provide. q _sirnple. jud.'icia1 proce·dure}. . . . 

t,:.:~:.:,:,;·-. 1. J. R.· ;i.:f empower~·- the •c:ourt,~to is~ue an order that the 
ch.ild be taken into C\l$1:ody as _provided inr.Sect:ion 16-1811, Idaho 
Co.de-., when ,t_h.e c:ourt. ha.s .,',_reason t.o b.elieve" or< "reasonable 

· grounds to beiiiev~" specified .f(;i,cts. e~ist.:· · · 

I. J. R.. 20 author iZE!S a <'!pr:eliminary inquiry"· and 
"il}vestiga tion thr,o.,ugh coun,ty: ·and. f).tate. agencies" by the:: cour.t 

.. and empowers the court to/-·dismiss the petition,:· set i.t ·for 
hearing,.· or make .. 'an informal ad:ju_stment based ··on :the' repcirts 
obtained_~· · · · · 

If a'n, .eyid~nti~ry hearing. o; .t;~ial i,a.:neia upon denia:l 
of· the. ~11~9a~ions 9£, ~he petition, .I.J. R. -22o(.a}/'mand~tes:·that 
",[tlh.e ·rut~.:~·;.qt evidenc~ .·an4 ·disc.over.y $n_ .. a y.R.A •. triaL are .the 
·same _as the_ .• rule~ of· evidenc;e· in·a cr:irninal proceeding:,· and' ·the 
.child has>.the.·same cortsti tutiona1 protections as .a defendant·. in a 
crimiri~l ~¢~ipri." 
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.. The di9pqsition hearing is governed·:.by.'I:~J-~R,~. 24, which 
,~:"shall· be :~n info·rmai ·hearing· in;'::which·· bhe co'urt. may hear arty 
-relevant evid~nce. " 

I.J.R. 19 authorizes "[w]aiver of Y.R.A. jurisdiction 
and··prosec.tJ.tiqq o.f the··;·chiTd .as<:an ·ad~lt:. .. may_;b,e:qori~:in the_ 
manner and>under .. the: .. coriditions··:··set forth iil·.·sectionl806·'·· 
T §:>.:L6-180 .~J·-~ ;::.;rdabo· ':Code·~:" .. '·:-The:. Idaho Supreme :·:C6ur·t .. has· -held. that 

. 'o'i:' the ~de te'rmi nat; ion . 0 ~ .. ·.the ·existence .. : of ·p t 'obabl e<. cause.: to··. justify 
.:;:,.t;r,gnsJ;e~,;t.q·· adl1lt::~pourt-::may.:be··:based·· ori hearsCiy:·and need ·rtot··be 

· testec1 py .. _9ross~e~?J.min~tion.<and 'con,fron'tation~ ··Wolf v· •.. ·'State,· 99 
Ig~Q9;:·476, : .. S ~.J:- r·~.2d ?·l.Ql](; ( 197 8) ~- .. Se~.:"also.··~~tate iv"ii' C~~ist~nsen·, 
lOO •Idaho:•::6~1.,. 603 •P; 2d :;.586 .·.· ( 1979Jfte'·st11llony ·of prior:· misdemeanor 
offenses(Jarig ·:r:d ismissEid, felony charge.s:::;~·fs ;··ff:dtni~s:Lble) i ·;:. (~ear ings 
on :transfer )are·:: t'o···:be.·informal ··in· nature··. arid··rio···eti·or·>found :. in·' 
admi tt.irig in9.u+patory.'.9t.atements: allegedly' _·improperly· obtained). 

Subsection·, (d) ( 3) · renders the Rules of·. Evidence 
. ap.plicc:tble to ;proceedings before "masters'' appointed pursuant to 

\ .. · I .-R.C":~:tJ?· .. 53· unless the appointing court directs- oth~rwise. 
I•R.C,~{P. ·53(c) empowers the District Court to establish the 
powers., duties and functions· of the master. The :Committee 
believes that: it· is· appropriate :to defer to the appoin.ting court 
f<;>.+.·_. t,})e de.t_e:iJPination; of.. t~e extent· to which the·:.master· must 
proceed.::, in:.· ac,cordance; wit-h. the .,:Rules :~of ·Evide·nce. ' · 

*. Subsection (d)(4) recognizes the special evidentiary 
provi9~ions .. ·in· Idaho ·:-Cod~ § ·.19.;..4907 '· UnifQJ=lll I?9~.t..~G9~11.YJction 
Procedure<··Act,_· to: the extent.·· it-permits the court· to .·_receive···. · 

.proof by affidavits or depositions. Section 19-4907 provides 
that:. 'I the court· may receive proof·::~ by ·affidavits, depositions, 
oral testitnony1 or ot}1er. evidence and, may· order the<· applicant·· 
brought before it for the heating." 

. ,. ·. ·. ·- '' .. : 

Sttbsection.(d)(5).re~ogni~es th~ special evidentiary 
provisions in Misdemeanor Crimina.lRule 9.2(b) .(1983) to~the 
extent that it requires the court to "make the determination of 

.. whether there has been a· prima ·faci.e showing that the'respondent 
ha~ refused to:. submit :.to an evidentiary test for alcohol 
concentr~tion after.; having been p.roperly requested by a .peace 
offiqer ·to subnti1: to such examination,". based solely upo·n the 
affidavit of the offic~r •. All· 6ther proceedings under M.C~R. -9.2 
are. governed by these~rules. 

Subsection. (e) specifies the situations other than those 
with~respect-~to privileges. where the rules are made iriapplicable. 
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Subsecti6n.(e)(l) restates, ~or,convenience~ the 
,: .. provisioQs of the> seconq sentence of, Rule 104 (a). See Comment to 

Rule 104. 

Sribsection (e)(2) renders the rules inapplicable to 
. Special . I~quiry J4dge p.roceedings. This. rule. appears to be 
cqnsistent;: wit}:).,: Idaho .. cqqe §§· .. 1·9-1116 through· 19~1123, 1n .theft 
they are. sil~nt as. .to wh~ther. r.ules -of evidence apply, except· for 
t:he· p~iyilege against se1f:..incrimiliation which is preserved' under 
Idaho Code § 19--1121• ·.The·. special inquiry judge proceeding is 
n6t ~n adversary.proce~ding~ Nor is it.an evidentiary;hearing · 
f9:J: ·:~~~!;"he. purpo~e :··<?f determining or adjudicating.· a question of :fact 
(>r:~;·l::a,W'••·· . It i;s>m¢ire:dn t.he,.,;natur.e .of .a/ discovery proceeding· and 
no· v:~l id ·purpose ~auld be. served by' ma~ing· the rules ... ·ai;>Plicable · 
in· such proceeding.s •. Conversely, to impose the . tule·s of •. evidence 
on these ptoqe~g~n.gs WO.\Jld ren<:Ier the pr:oceed'ings. ineff.ective. 

Idaho Cqde. § 19~1123( 2). provi9es. ~.hat, "Jtlhe 
. :~·:0 prg~eCt1ting. atto~ney ·Shall have. access : .. to· all.· specia'r ·inquiry· · 
···.juc]ge.,~J~vidence· and.: may introduce .. s.uch:evidence~before. any gr~nd 

'-ju.ry or judical proceeding in. which. the sam~- may b~ releva~t.-" 
·;rThe Committee concluded, that the term· "introduce," aS· used· in the 

· statute, is intended··~ to mean that such evidence may be "Offered 
,,, in ev*·dence,i''·,: and that:, evidence::.obtained: from· a special i't1qui·ry 

· j·uoge··.proceeding:.:is>.not automcttica1ly .. :·admissible in an action,·· 
.. case c)r proceeding by .virtue :of this provision. 

··f··· Subse~ti,()n. ,(~eJ·(3,}, renders the .. ~Tii~'s'. -c):f . ev.idence 
inapplicable in: certain ·Stages of criminal proceedings~ · 

Excepting proCeedings for extradition or rendition, 
inoluoing·fugitive from.justiceproceedings; i~ consistent with 
Title 19, Chapter· 4 5, Idaho ·code• and I. c. R. 1. See' also: Struve 

, v. Wd~-.lcox, 99 Idaho 205, 579 P.2d 1188 (1978)', appeal dismissed, 
4 3 9 i':fi·. S • 112 3., 9 9 S • C t • 1 0 3 7 , 57 L • Ed • 2 d 8 4 ( 19 7 9 ) • 

· · Tr·aa··i'tionally'.the ··rules·:·ot evidence· ... haye no~· be~n applied in 
th~se.proceedings. 1 Wigmore§ 4(~). · · 

· Except.j;~g proceedings~>for, .. sent~ncing ,:·inc·luding motions 
to vacate, set aside .or po·rrec~ ct seht~n<:e, . for' com~utation Of 
sentence and suspendi'ng:, ()~·;., wi th~oldtng_·~judgment, .. ana for· .... · 
proceedings·: granting: or revoking probatton,·' inclu~ing'·mot'fons to 
modify probation' is:"consistent with Title 19, Chapter· 25, Idaho 
Code, r.c.R. 32 and 33, and M.C.R. 10. See:~·also:t·State v. ·coutts, 
101 IdC\hO 110, 609 P.2d 642',(1980); State v. ·Moore, 93 Idaho 14,· 
454 P.2d 51 (1969) •. 

·<·. E~ce:p"ting .Proc$~dings f-or issuallce ·.of· war-~ant·s for 
; a~r:es.t 'and c:r~~I1lin'a1 summonse.s ~·;; .. fncludin<J· proce~dings. tC? determine 
probable causa· before or ~fter arrest, 1s cons1stent w1th I.C.R. 
4· ~nd 5, ~nd M.C.R. 3 and 11. 
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-· .... Exc~Ilti:n~: pr oce·eding;s: for· i ssuarice: of . a' warrant· . for 
search and· ;~e~zur·e·.··:'is· cons·ist:ent with I./C.R.: .4l(c) arid·''Idaho Code 

·, § :19~4·49~J ~: > s·e·e·.·~al·sor_ Sta·t.e ·v. · 'oro:eeza,, 97 Id.aho 387, 54s· P ~ 2d 4 75 
· ·-(1976)'.; state :v. ··Ar'regui ,· 44; Idaho 43;· .254 P. 788 ··(19'27)~ · 

. . . ':.· : '";. . ·. ' . ~ . ' . .~ . ~··· . . . . ':': :. .. . . . '. . . . . . ·,... ' \. . . 

., - ·. Except:i-Ag :.·prodeedirtgs 'with ·r:espe:Ct ·to·. rele'ci'se···on bail or 
otherwis,e; _:fn·cltiding for.f:eitt.tr-:e.:and .enfo'rcement ·of baii·· bo_nd and 
bail fot ·wrtne·sses,: T·s' co~nsis·Bent with .:I.C~R~ 46 ·and.-46.1/ and.· 

·M;.C.-R."1 T3;. . . . ,! • ··••·• .· . • 

t::Subs~e-ction· ·ce·r·t4) rehd'ers'·)tfhe:· .. ·;r'tiles· i:fnappl'icable ih· · 
co.rltem'pt· 'gr~oc·e:~dlng's:, .:a~n·.i>whidh···the cout't::mf3:y -act ··-sull\rni:fr:ily~. The· 
r~ule rs COhS:·is•t·e.nt:: 'with' Idaho . Co'de ,, § 7'-603' :·a'nd ''I~ C'-~ I{~ ·4:2'(·a) 
( coritempts' ·tn; :·;act~al ~·presence· ··of the· court)~ · · ·· .. 

'SllbEfec-t;ion :·re)(5) ··renders "the rules 1nappli'cable. in the 
proceedi-ngs: in fhe smaTI ·claims department o·f the district court. 

·§:; __ ;The' rude is·'cdns·istent. with the policy expressed ·in I.R~C.P. l(a) 
( srnaTT' claims proceedings are exempt ft'om I~ R. C. P. except as 

>provided by Rule 81), · I.R.oC.P. 8l(a) (a _small claim\s default· 
· judgme·n't ·require~· cH1ly ·"·evidence· sat:isfactory to ·the court") and 
.; '- .r ~:R~ G ~·-P'~·:c: 8 J ( 9il····· (·no'·:; r·.e·co rd of the pr oce edi ng ... is r: eqUii r edJ • 

. . ~ ·. -~· ... . ,: ·~. ' :·~· ::{-.. ~ :_:_. ~·::~~~\':·<: ~j· ·-: ·~:~:·.? . _.;.: __ ~, .:~<<· . . . : .. ; -~·:>~··.=: ... : . ~ ·_ .. _: .· _·.:_~; ·' _:. ~:·:.:.~::::. ~ ~: ..... ·: ... =/~:~.: . -: .. 

The- :':C_omrnfttee~ :belfeves that "the na t'u:r·e ari.d,.purpos·e . of: 
small claim proceedings warranted the action taken in making the 
rules inapplicable' to small claims proceedings • ,. ·.-The presiding 

;;;~::magis:t?~:r:at~ ·is _·b~st ·able to 'detet'rnine .·the proper balance :between 
ruleS···'wh ich tJrldltly ·frustr~tte the purpose· Of a II layman l:g COUrt" . 
and 'rules· which-are reasonably ne.cessary.to insure:· the integrity 
of· evidence which is offered. 

:.··-.... · 

~tif:>section {~) (6J ·_ renc:Jers:'the r~l.e.s ."'il~~ppli<;Cible "'iq 
temporar:Y ·slie:~te~'~·:tcate ___ he.ar ings held -~·tindef ,.Idaho-:code ·:s 16.~1614. 
Consec:~u~nttit'~; .. exc·ept. for ·_privilege .. ques~ions, evidentiary. matters 
in telllporary '··s_h~I~er ·. car:e .h~c3r ings ;are~ govetried ·.by. Idaho ·code : 
§ 16:~1()14 f"ahy "evidence mal' be~ considered _by the' court·_which is 
of the ·t·ype which reasoriable people may .rely upon 11

) and •.r~·J.R. 8 
(the court 'shall hold a shelter care ··hearing in accordance· with 
Idaho C6de § 16~1614~ · 

General Cdfufuent: '·The final draft of-Rule 101 whidh was 
submitted · in->the Report dated Decemb~r 16, · 1983 ·contained a 
provisi?n rende~in~ t~~ R~~es of Evi~ence inappl±cable in part in· 
Ch±ld<Protectl:ve··Aet:j;)roceedi'ngs under _:Title 1·6, ·Chapter 16, 
Idaho code, ·arid ·the Idaho· Juvenile. Rules. That~ pt·ovis.ion in the 

·RUles ·'of· ,~v]."d.~nce .Wc)ul(j\:have :mc3de• those: ·.statutory···:.and .-·-.juveni:le · 
rules ·provisions ::'the '·governing ···author it.y:-'a~ ,. to. evidentiary" 
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matters in all Child Protective Act proceedings.. See I .J. R. 1 
(.Rules l.th.rot1gQ 4 and> 5 .tQroqgJ1 ~~- gqv.ern pro~edure in c. P.A • 

. proce~dingp; all' rul~s shall .qe _l:iber(illy construed .to provide. a 
.:··simple· juqicia-1 pr()c~dure·} r ... ~ •. J,.R. 6 .ell\powers ·the>court. to issue 
.'·.an ex parte warrant for the taking of the child· into custody upon 

the affidavit of any· person or. the testimonY' 'of' any person, at ' 
the option of the ·:qoqrt.. Wi t}1. res;l?ect, t() ,adj qd;ic~.t.o;y hearings 
see. tdaho. Code. § l6~1608.(,,b) (,"_hearing shall be. cpnducted in an 
informal mann~r·") ·.and I .iJ. ~•:;. 10. ("As the hearing upon the .. 
petitiori i$ n6t before a jury, and is n6t a 6riminal proceeding, 

.. the strict ~ules of evidence-and procedute do not have to be 
followed •••• The hearing shall be-conducted in an informal 
manl)~-r • • •. '~) .. ,. (_'',,on];y _the .at to~ney-c~Je!lt: privilege. applies in 
•the' ·proceedi.rtg ... ~-.• ;.:,:·~· •..• ·,,tb~ere .. -,is. no~.·hus;band~wife· or-. p.ar·ent-child 

: priv,:klege' nor is·:theJ;e·,any profession-al privilege .sqch as 
phys'tcian~pa tient,. couns,.e];orrclient,, or .clin:ic, day care center 
or ·school privilege rec.ogni?eq i:n the prgc'e~<]Ang. "J •. 

.. . . ,The S:ttP.r.eme Court :in:i t:9 qel~qe~9ti()J:);' .Of., the proposed 
··,:,rules, de te r~in,ed t;ha t ey~denti at;:y m~ t:t·er~- ,in :·G.hild ~r ()tec .. t iye, 
-\~<Act pr.c;>ceedings, ... except for temporary·-shel tei: ,<:ca~:e hear f.ngs which 

·:often ·r.equ;ire the. c,qurt td. a.ct .. qn sl'}.ort:qot.~ce,.~ .QY telephqne ·.()r 
under other· urgent· qi,:r;cumstal').ce.e, should be gove~ned by the Idaho 

· · RuleS of· Evide·nc,e •. Th~s the< Supreme Court E) truck the pr-ovision 
:_.that made the:-s(_rqles iqapplica.ble ··.in ;oparb,:.•i.n Cl}ild Protective Act 

_: .. pr<>c·eeding.Sifa'l\q added. the provision at: subsection (e).( 6) making 
the ru·l~s inapplic,able->· :i.n temporary; shel_tc:.~ ·. ca:r;~. pr_qq~edin9s. · 

The- Connni t:t~e- .. beli~ves ··· ~ba.t t;h~· ~6a.nge. rna~~ by the cqurt 
in· the;;,,.Rule with _re:spect to. t.emporary sheltEar. care· hea.~ings still. 
gives '·effect. to the intent: .of t}le Comm;L_tt;~e. tha1: ~hose 

.. proceedings be governed by. Ida.l'lo Gode § 16-1614 and I .J .R. 8 • 

. :,;~'"· With respect to adjudicatory proceedings it is the 
ppin:r;t~.on of the· Committee that all evidentiary matters in those 
procHtedingS). are gov$rn~d qy .. · trt~ :[da.l'lo .. ~ul~~. 9+ ... _.-.. J;:Y;i;<~~nce. 
Cqns:equently; :tl:)e. e·viden1:iar..Y ·Pr<:>v~siohs;· -~n· •. _ .•.. :I:d'itnd ... ·.·cqcle .· 
§ · 16~16.08 ( b ).";and ;I~ J" •ll!' ·l(l. are Of . no·: futthet;•·,,for:c:e or; · effegt • 
See. I.R.E; .• 110~. In pr:actice t.he:<result in the ~djudic~~o~y 
prqceedipga_ shg~ld. no~ ma1:e~j.~lly _cha,ng~.; ,Que p~q.9ess reqti!res 
\·~that: judicial decis~ons , .. incl1.l¢li.ng· those It\aq~ ~tl dhiJ.;.d · Pr91:,ective 
Act proceeQings, be.· baseg:.:;upon· reliapJ,.e • evidenc.~ •.. :The :RUles of 
Evidenc-e provide ·guidelines to the ·court aild the ·:·paz::ties for. 
determining whether e~idertce is deemed sufficient!~ ~eliable that 
it may be admitted and f6rm the basis for· ~indings of fact. The 
p~:oyisi'on in I.J~.R •. 1Q·. ~])at Il\ade _tqles ot:_.'e,y~¢Jence _anq procedure 
inappli.cable in acljud~cgtory.,·h.ec:u: ings: prbyideq i:}o g\~idan,ce • 

.... . . , .· 'l'l'l~ .... :~xceptioo·s p~ov'idecl -i.n t~e·. ~:qle§ of .. priv~·J_ege.: i9. . 
Arti¢le. v· adequ.a.t.~ty:. ~d~.re9s the .provis~oris in I • J .R~ .· 10 whiqh 
render·· testim.o.n-ial. pri~vileges inappli.c~blei\;in. 99j\JCi~c::a to~y. ·.' 
proceedingE?~ '··~··,:,cpnsequ~ntly, .·abrogation o.f. thq9e ~videntiary 
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provisions.:in··I.J.R. lQ,:,will effect no.material change in the 
la.w .. e· ·· · .~.:.·· .. 

The Committee consider~d excluding grand jury 
·proce~dings from:;:th.e Idaho···. Rules;·.of Evidence ·as :-do the Federal 
, Rule~··•' Howeve·r:l' ·because Idaho·Code § .. ;19~1105 and I.C.R. 6(f) . 
both·(.Provide: ... :that_,,,l!!the grand jury can rece~ve none. but :tegal 
evidence, and:.,t;he. best.· eyidence in· degree I'·· tor the exclusion of. 
hearsay. and·:\S4econdary;•· evidence," <the.: Idaho Committee concluded 
that the·;·rules:.of~ev:-idence,·are,.applfcab1e-ih grand jury. . . 

. proceedings ·-.and :.that there·:'·,,is·.·no _:reason 'to change· the existing 
l~w. 

. . . .· : .. : '!'h;~ .~gqrnmftte~ ·.c.~~s·:i~~ r~g\·ad<;l·:i~g,;>Te.rmination ·:.of. Parent 
an~ Gn.fJd .. ~7latiOJ19.bip_,ptoc~edings: to .subsection·:(d) .... in light. of 
Id~.hcf· God~>§··._,l6-2009·· which:: provid~:s. that·. the hear ing·.:may pe 
conducted in~an informal~m~nner and further ~rovid~s .that: 

. < •• ~he· court.~ •. s •. fi.rtding; wLth·· r~spect· to 
.,g:round:S;·· for: termination shea! I-· be based upon 
clear and convincing evidence Under rules 
applicable to the trial of civil causes, 
provided that releVant and material ... 
information~of~any.nature~ includihg that~· 
.co.nt:a-in.ed>;.if1,f·5epor.ts} , studies. or examina ti?ns, 

'y'rriay-y~~;·ia.din·.~tteif: :·and:;)., :f~lied~. up~n: to .·the··. e·xt~n t. . 
·•: o.f .. ~:Lt.fii:i:.j;ii:.o'bative • value-~ ... _Wheri·,, -ihformatio.n.·~;;' 
, contain.ed. in a< report, s.tudy·· or·: examination ·is 

.·· ... ·admitted=. in evidence''r:'' the ••· pe_r'son making· such< 
repot:t,·~.study;; Or. examination:\'Sha11'· qe subject·· . 
to both•· ,direct:,,an'd·, cr'.oss-examinatioh •· •. • • · 

Th~';:.committe,~ .conc1:uded. that, Termination ·of Parent• and 
Chi 1 d Rela t..:io·n:sh,ip pt.oce~·a ings. shbt1l<l not ;Joe except.ed,. from:. the · 

•. :Rule,~: pf Evi¢ie_nce.·.and that the .. ·.termination.,·of•;; the :parent.····and. 
chilq re1a.tJpnf:;h:ip·· sho~:l(j·n()t,}:)e;.~base,d on.,_.hea.r~.c:\.Y evid~nce~< .:The 

· r,ig})j: of .. th~:"- pa~,~nt: g;p,q:,=, ~h!l¢1.' ·tP• =th~ t .... relat:i.op?l:)iP:: :is.: _pons ide red 
. by the Com1ll~ t.:tee. ·to·. be?· g· ~ ight o:f:· the·· high~~t value, and· worthy 
of the procedu~ al·. pr,aj:e.Gtiqn:: aFfo.rded . by, rules·. of evidence • 

In Stc:tte v •. Christensen, ,ioo Idaho 631, 603 P. 2d 586 
(1979.), the Idaho Supreme court was.·= called. upon to determine· 
whether certain evidence was admissibl'Ef in···a "transfer" 
proceeding. unde.r. ,th.e Y. R.A· ...... ·The .Court specifically r~ferred to 
the provision in the Y .-R.A •. -which similarly provides that the 
he,arings upon :which. the dete•rmination is made are' to be "informal 
in nature:;~· , in: support .. of its decision that rules of evidence do 
not apply. in. that pro·ceedirig·~· It must be_ noted; . however, that 
the Supreme Court also observed that a."transfer" hearing is not 
a final adjudicatiori and that unde~ Rule 22 of the Idaho duvenile 

.. R.,ules::, .. ,:a..t::,:·t:·b,~:~:,:a,gjud·ic~~t.O"(y::·hea:r;Lng::the••·.rules :: of_ .. evidence· are 
appl-i€able a.:nd;",the::' juvenile. is €fntitled'·t6:·a1I,· rights afforded 
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the accused tn·a.criminal trial~ The .Committee concluded that 
· th~ parents and the. child are entitled to no less "due process" 

in a termination proceeding with regard to the rules of evidence • 
. ·.. ;. . .· . . ' ·. 

The Committee is not pe.rsuaded that· merely making the 
author of the report,' study or··e.xamination .which is admissible· in 
·evidence, ·"subject to botp direct and cross-examination," renders 
·the evidence reliable for;: the. reason> that· the repor.t, study or 

~. exc;tmination may· cont~in hearsay statements or·· opinions of the 
author based on. hearsay.··. In s·uch -cases., examination. or · 
cross-examin~tion of the authorfwould0not reveal the truthfulness 
or untruthfulness of the statemerits made by the declarent. The 
Comm.ii·.ttee is of the. opinion that the declarent must be the person 
examined or crioss.+exa_mi'ned ;>.on·lY: th~h'>wllli -the··· truthfulness or 

: the•~untruthfulness .of>the evidence ;be -determined· •. :Ct. Owen v. 
Burcham, 100 Idaho 441, 599 ~.·2d·.·l012:(1979}(1:he I(:lahcf>S~pt~IT\e 
Court noted severe3.! r:.easons for e}(sluding: ihvesttgating ·police 

,, officers reports in 'motor vehicle ·negligence actions-~that they 
may contain ext.en.s·ive.· bear say; c:::ohc'lusiohs and: speculations of 
the officer, criminal charges made,· and''· other materials otherwise 
·inadmissible )·• 

Denial ·of the ·right· to :confr~ont and· cr·oss-examine .the 
declarant may cons~itute .a de.nial. ·of the consti<t\ltional right to 
due proces~ under:':; the ;r.uling;-. in .. Sant.os)s;y;,. v. ·.Kramer;, 44 5 U• S. 7 4 5, 

.- 71·· t.·Ea-, 2d· .'.5;2·~--~ · .1-0·2 :§_!' C.t''•:>:ll8·8:.(1:'9.84:)'•. ·;:·,I.ri:)Sah·tos.k.y·; the .. ·United 
States Supreme. Court/ .. he.lq -~hat un.det:.the:::·FQtitt:~e'rith ··Amendment, 
process is constitut1on_a1Iy·•due. ·a:· na·.tural par'EHlt: ab 'a> state's 
parental rtghts te~;mina..tion.·proceedtn.g·i•· such· a-proceeding 
. interf.er ing. with .a.: fundamental-: lib~r·ty.·. interest of.:· natural· 
parents in t.he care;_ .cuatody;·andma.nageme·nb of.th·eit>child; that 
the minimum requirements of procedural due process are not 
diminished .by the fact·· that-<· a s:tate: may. ha:ve: specified its own 
pro:c,E:.dures. that i~ mp.y deem· :adequat·e: ·~or·· 'd~tertnining. th~ . 
pre·cfe:ridi tions to:. adv.erse off·icial :action, ·such: re·q\J1r;ements_- being 
a rnait:•ter of fede:ral_ law; and·, .. t~at ~be~or~ ~; s'~ate m~¥'. s_ever 
compiJ:etely. a no i--r r·evo·c·ably the r ights·:-,;~of.·<pa rents in::~. thefr natural 
·child, due p.t\bcess ·requires that the ·st~ate: support its 
allegations· by at le-ast clear and convincing· evidence\~ 

The Commi.ttee· <conside.re.Cl<_wh~·t:Jt~~t,.: .. tq:: ~::x:c.e,·pt from the 
rules the. proceedings·: for: for~eitute of p_roperty for· ·v-iolation of 
a statute of< the·····:stc3.te ~ o~"· ··Idab·o_-,,·.··-.. ~··9·"··;. Idc;lh:O:' Cod·e6::.s·: ·3:?'-?74~-
( forfeitures· in· connect·ion. w-i_th'>·'controlleq .. substa'nces:)-', Idaho 
Cod·e § .18-3804 (rela.~ing to gamblJng, device.s); habeas~ c_orpus· 

· · pr.oceeding·s· unt;l'er .Idp.ho-Code· §·: ·19-4212; ai'ld ,··,·procee'dingsi: in quo 
··:·· ~a:rran,to under Idaho. Co.de·· § 6.-601·,_ e.t seq~:~· :and·· .. determined·· that 

tp~se proceedings- .should n·ot be:· exc~pted' from the Ru~les· ·of· 
Evidence. · · · · · · · · · 

.. .,;\ ._·.,.'::. Tlle,':;:,¢om.mi t,t.e~;.alsq,,: qqr)sidered_··.~xp~;:easty excepting-' fr·.om 
the· rules th~' .. ,·proceedings of -cqro·n.ers under Tit·-fe 19·, .Ch-apte·:r.· 43, 
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Idaho· Code, as do· the Idaho: erim'i'nal Ru:les•, but· conc'iuded that no 
express· exception. is. require? ...... · because .the .. poroner 's. inquest· is 
not· a·. j Udici·~·l ·procee:~Oir\g .·ah?:··:·the··r:ules 'o'£· evid.e:hce· ·a.fe not 
applfcabTe:: ··to: the'se~. p'ro·ceedi·ngs in :the·: ·first ·ins.tarice.: ····:se··e·.·In. re 
Sly,· ·9 :Idaho 779,:':•76' P~ ··76·6.-"( ~-904)'(\the: cdroner·· is not ··a.:·:judlcial 
officer>·and ··qoroher.t·s ·proceedings ar'e· ·not: ··regarded as bei'ng·. in a· 
court of record). · ·. · · · 

·The· Committee exam~ned whether an additional partial 
exception should be made to·. allow for the effect of the 

·evidentiary provisions o·f the Idaho Products Liability Act, Idaho 
Code § 6~1406. The Committee conclu~ed that Rules 4d2 and 407 
adequately. c.ove r. the concerns underlying Idaho Code § 6...;.14.06. 

'See~·· Comments <to .Rules 402 and 407. 

·Action Recommended on Idaho Statutes or Rules: Amend Idaho Code 
, § 16-2009 as follows: ·first, delete the second sentence of the 

first paragraph and substitute the language "The .hearing shall be 
conducted in accordance with the Idaho Rules of Civil 
Proceqpre."; second, in the third-paragraph of section 16-2009, 
delete ·the language," provided that relevant and material 
information of any nature,- including that contained in reports, 
studies o·r examinations, may be admitted and relie.d/iUpon to the 

·. exte~t .... o~. i ts>.;~proba.ti_ve· ·value.;-.· .When inf9rrnation contained in a 
··:re·po.rt~;~·,.s:tudy.>ot· ·examination is admitted .in evidence, the person 
making,. Stich re·port;: 'Si:Udy ·or examination shall be SUbject to 
direct, and cross-exa.rnination~" 

·!\\~{. ·Amend Idaho Code § 16-1609 (c) by deleting the language: 
"not be admitted into evidence at the adjudicatory hearing and 
shall.·" 

Amend Idaho Code § 16-1620 by del.eting the: language: 
"Any privilege between husband and wife, :or .. betw.een any:; 
professional person except the lawyer~client privilege~ including 
but not limited to physici~ns, ministers~ couns~loxs, hospitals, 
clinics, day care centers and schools and their clients shall not 
be grounds for excluding evidence at any .proceedings regarding 
the abuse~ abandonment or neglect of the child or the cause 
thereof." 

·Amend Rule 10 of the: Idaho Juvenile RtJles to delete the 
language: "As the hearin~ ·upon the petition is not before a 
jury, and is not a criminal proceeding, the strict rules of 
evidence and procedure do nob have to be followed •. n "In the 
hearing of a petition, only the attorney-client privilege .applies 
in the proceedings. In proving the allegations of .the petition 
there is no· husband-wife or parent~child privileg~, nor is there 
any professional privilege such.as phy~ician~pati~nt, 

.. minister~confessor, . hospi tal~pa biEant' counselor-client,. or . 
clinic, day care c~nter or school privilege recognized in the 
proceeding·." 
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Rule·- 102. Purpose and Co.n~,truction 

. "These r,Jles shall be. const·rued to secure fairness in 
adntinis.tratiqn, ·elimination of- unjustifiable ·expense· and· 
delay:, and prOJllOtion Of.·: gr,O\'[th and development Of the law of 

· evidence,·. to . the end that the . truth may be as,cer tained and 
proceedings justly determined. 

R 1.02 



N·one .• 

Ideritical to F.~~E. 102. 

,' .... 

Comment: Rule 102 states a-general rule of purpose fot guidance 
in·,,the .. interpretation .and applicat;:J,on.<of>,the rules. tt is 
intended:to·· provide:·.·flexibility·.~·tn ·the c;applicc:tti6n /of·: the rules 
to:::.avoid · an\,·q.hreasohable. or.: .,intolerable~:··resul·t .. that· may occur 
from technic ali ties and to provide··:~.guidance: in -~the resolution of 
close questions and unforeseen circumstanc~s • 

. . , 

· ·. Rule . 10 2 . has apparently been >~pplied by. ·some courts to 
achieve·- results they·, perceive ·to· .be:::·preferable to those· dictated 
by other rules. ·see··~· e~·g. 1\ United States v. -Batts,.: 558· F~2d 513 

!-/ >( 9 .th Ci r • ) , opinion withdrawn , 57 3 F • 2 d 59 9 ( 19 7 8 ) , c e r t ~ denied , 
~39~u.s;-859 {1978). This application of the rule is not 
condoned· because· -there is a potential for uneven treatment of 
1 i tigan.ts .: · >See, e.g~ , Un i t:ed Stet tes • v • · Ainer ican .·.CYanamid· 
Co{!'~::.\4·27:-: F• g.,~pp.·' 859·-·(S·~·D.N.Y. 1977.).. . . 

It· is· not.·· intended that Rule ;·102 be:. construed to permit 
the·· clear language of other rules to be ignored,; ··The ·. 
introductory •language.' of·:.fRule ·102 ·emphasizes·: that the rule· is a 

L· .guiqe ··.-t<::r:· conf:)truction~ •. By bea·ring in mind .. :. that .rules like·;·~403, 
611 (a), 803 ( 24) and 804 ( 5) le~ve room. for-· the sound exercise of 

.. judgment and discretion, the courts will find· that they can 
interpret other, specific .. rules ·:to promote the goals· articulated 
in:Rul~~lO~. . 

To the, extent that this rUle. reqpir~s that the~Idaho 
Rules of Evid,nce be construed to secure "pro~otion of growth and 
development of the law of evidence, n· it is intended to abrogate 
the rule of strict construction with refererice to these rules in 
the same manner as does Idaho Code § 73-102(1) with reference to 
statutes which are in derogation of the common law. 

For examples of the applica~ion of the rule, see United 
States v. Bibbs, 564 F.2d 1165 (5th Cir. 1977); United States v. 
American Cyanamid Co., 427 F. Supp. 859 (S.D.N.Y. 1977); United 
States v. King., 73 F.R,D. 103 (E.D.N.Y. 1976). 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 103. Rulings on Evidence 
. . . ' .. ·' 

(a) Effect. of .erroi1eous ruling. Error may ·not be 
predicated upon a ruling which admits or excludes ev.idence 
unless a substantial right of the party is affected, and 

(1) ·objection. In dase ih~ iuiiri~ {s· o~e 
admitting evidence, a timely objection or motion to 
strike appears· of. record; statin.g ·the· sp~cif!q · g:r:ound of 
objection, if. the specific ground was riot ~pparent from 
the context; or· 

( 2) Offer of proof • . In· case the tul ing is one 
excluging ~v.iclence, the· substance of .the evidence ·was 
made· known:'to the cour.t·;by offer or was apparent: from 
the context Within ·which questi6ns were ask~d~ 

~ '·.. . .. ' . 

(b) Record of offe.r and rJ.lling •.. TtlE~ Court may add any 
other or fu~ther ~tatem~nt.which sbows.thaeharacter of the 
evidence., the· form. in which ~it was: offered, the. obj ectiort .. 

. made, and· ~h~: rul~J:l9.:thereon.: It ~CiY direct the making. of·.'· an 
· offe.r in. question· :·and·: answer .fo(m,,/·~.Tn' ac~·~ons; tried. without 

a jury. the same. proc·edure may be fol;towed.'i ~. ~~cept' that the 
court upon request shall take~ and ·report the· ev.idence in 
full, uql.ess it cl~arl¥· ?}?l?ears:·.that the evidence is' not 
admi~·sib.i'e on any groundr or that. th~. w~tnes~· ·is pr ivJleged. 

. . .. . 

'(c)· Heat:in<f of .. :jii'ty'•· ·:In<. jur:y.;>cases;:·proceedings shall 
. , be. conducted,- to· ;the ·,extent practicable, sq::.a?· to p~event . 

inadmissible. evidence: i:rorn :being s\.lggesteoO.: to .. the· jury· by any 
means, . such as··nuiking statements or offers··:. of· p-roof or asking 
questions in the hearing of the jury;· · 

. (d) Er ro·r s affectln<j substantial rights,; Nothing in 
o:- ;:;:,;,,:this rule precludes taking notice of plain errors affeqting 

:::/:s-ubstantial rights although they were not brought to the 
attentiorrof the court~ 

:< .: •• 
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,··COMMENT. TO RULE. 103 · 

Pr-ior>· ·raaho. Statutes·; or::; RuleS·:·~ :·tda_~o eode· ... § 19:..3702; r ... R. c. P • 
. 43{c:}<·and•·:61-;-~:r:!~c·.~R:~ S2~:,_ .. )... ·· 

>Cbmp'arable 'Fede'ta·T. Rule:•-~--. Subse·ctions· (a)·, .(:c)-· and:··(d) -are 
fden•brd'al ·:t(f F·. R·~·~!:?>:lO~IaJ<,:··:•Cb). ·and· (d)·~ Sub.seb.tiori· (b) incrudes · 
the- language of F'.R.E. 103(b) and .. adds langua'ge>:"frbm' I\iR.C.P. 
43(c). 

f,~: .3:~:. ·.. . ..... . '·! 

Com!D~n~::,· • Ru_le~ 103. Contfnue:·s 'the·::do?trin~·- a£· ,ha'rmle:s.s'.e.rr:or· and·· 
lmp<:>ses~~,··cert'a'in· ·¢bligations. on. 1 itig;_ants· to· m·ake.···_··a r.~ecord·o·on· 
evidence: ;qlie'·st·ions> before:•:·ertor __ af·fectLng·': a<suostant-ial• right · 
ma:y·i_;···.in······~h€r··.~abserice-~::o··f·~.-pla'in•_·er·ror:i:··:,be_. __ made··'th_e ___ sub .. ject:··· ... o·f 

·. a•ppellat·e ,re·.view·t .. The' ··~ule· ·further· confers:· c~rtain·_<author i ty ·on· 
.. , .. the tri-al: court •-wi-th respect .to·· the· making' of. ·ther reco·rd:, ·· 

proviq{~·s·· p:cc>'cedures":l:· ana· preserves· the right o'f· the ·appellate 
court-)~o tak~ notice·of plain erroris aff~ctirtq substanti~l 
rights·~ • 

. · ... i nbi~1~i;~~g~-~f~~~~~t~ ~;,o~~~it:i J~,.-%~d,.~~~~~~::!;~~!~~.i!~~;t~t1~g s 
before: t'r icil. or .. before .. a c~rtaiif point· 'tri· a tf:tai~ ,.•:<N~ithl.h'g(frn< 
Rule 1.0.3 ·requires a judge to make in 1 imine rulings or inhib.i ts 
~-him' ,ft::;Orn ·doing·· so •. ·: , ... 

- "',: 
:•· .... · 

'l'he;.:: ;Id~hd··. t,tia:f··:courts:· have· ·allowed .the: u·s·e of. ·rnot .• l.ons. 
in 1 imine·.;.': · ... In· one· .:insta.'nce the . Idaho~ Co\Jrt :of ·Appeals· has··· ruled 
that the· t·rial' co·urt sh:ould ·11la:k~ a rtiling. befor~ trial . and may 
allow an offer of proof to avoid:', ruling·. in a·· pr.e~tr ial·.:va·cuum. 
Jo~_nson v. Emerson, 103 .,Idaho 3s,o·, 647 P.~d 806 (Ct. App. 1982). 

. \ : ··--·•iJ..). - ''. . . 

Subseb-tioh:· tar provides. that error· may not· b'e predi-cated 
upon: an err:6t1eous ·ev:~d'entiary;· .. ruling unless a substantial: right· 
of· a· party: is affected· and then only if the;·affect'ed.:pai:'.ty has 
made the· requir~d· record'/ To make·>the necessa·r:y record, the rule 
require··s··.:that the pcfrties timely inforin-~he··trtaJ:/:court.::-of, any· 
obje·c.tions· to'·. the< adinf'Ssion·· or:: excl·usion ·of evidenc·e· .. ln ord,er 
that ·th·e,< trial court be provided:. the informat-ion and opportunity 
to a:void or corre.Ct ·error· dur-ing the proc~eding-~ 

.. The rule· do~s not attempt to define what constitutes an 
error affecting. a ~··substantf(;lt· r ighf," leav'ing this ,to precedent 
~.nd de.terrrtincittori o.n. ·a 'case~}?y~·case ·.basis·~. 
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The rule incorporates. existing Idaho law regarding 
harmless error. See Idaho Code § 19.:.,;3702; I.R.C.P. 61; and 
I.C.R. 52. See alSO State v.- Campb~ll, 104 Idaho 705, 662 P.2d 
1149 (Ct.App. 1983); State v. Wells, 103 Idaho 137, 139, 645 P.2d 
371 (Ct.App. 1982~);_ Gayhart.v •. · Schw.aber 8_q Ida}lo ,354, ._330 P.2d 
327 (1958); Morford v. Brown, 85 Idaho 48a, 38L P.2d 45 (-1963)~ 

The rule is also consistent with Idaho law to th~ extent 
·that the deteimination of. a "substantial righ~n· is to be made on 
·:·.a case-by~case basis. See, e •. g., State v. _LePage, 102 Idc:tho 387, 

(530 p. 20 674 ( 1-981). - . 

Subs~ction•(a)(l) requires that, if the ruling is one 
admitting· evidence, a timely objection or motion to strike b~ 

·made_,.· stating ._the ... · specific· gr:qund, ._-unless .. the" _specific· gr6'Urtd ,is · 
.. app.aren.t . f.rom •.. t.b.~.: con:t.~ .. ~~-'-····-~·W.h~·.l .. anguag,e .. :rlf tl:l~:· ,s.~e~.q~fic grqund 

was not appa~;.ent· from• ·the context'~ was 'i.ncJpded:·,>,in the federal. 
r.r·ul.e in recognition of the truism· that 1.: ... [A:] co.ur.t- ·:may not rely 
.on irrelevg.nt. ·evidence to support. a verdict :despi t.e the fact it 

-..was- r.e.ceived ·without.· o,bj.ection,,. since:., by;· defirt:_ition,- such 
evidenbe cannot prove. or disprove. a: con_sequentlal fact." 1 J. 
Weinstein & M. B~rger ·,-Weinstein's. Evidence ,r 103 [02] (Supp~ 
·1983).' "Failure to. obj·ect may make incompetent evidence 
competent··, .. but,· te cannot· make ir-relevant- evidence relevant." 

·:_.H'l:rsch v. ·~;~.rmmdfgrati.on <and. Nia:t.ura·l·izat1on ·Service, 308 F .2d 562, 
5 67< (9th G:f:r • 19 6·-2:·)., ~ ~~-- · . ,_ , .. 

. . 

·' The rule would continu~ Idaho. case law- req~i~ing tilt\ely 
and. prpper objections, see, ~' Stewar.t v. Idaho ·Falls, 61 · 
'Idaho 471, 103 P.2d 697 (1940) ,:·but would· e-~tend: existing Idaho 
case law by allowing appellate review of· .. a_ruling when an 
objection is n'61:·. specifically stated if-the ground for the 
obj.·e.ction is apparent .{rom the record. . .. _. 

-;" ... In State v. Chaffin, 92 Idaho 629, 448 :P~2d243 (1968), 
the~Court ruled even th6Ugh the ground for the objebtion was 
apparent from+,:''the record, that the, .. specific ,9ro.\lnd was·· not stated 
and< the .evidentiary ruling could not·. b~ raised· on ·appeal. The 
Committee· believes. tn.is app,~oach ·places: too gre.at a prem:Lum on 

. "buzzwords . .'' and en.courages. counsel· .. to state ·.·.every, imaginable 
ground: when ·making. an. ·objection. :I:te;'. e.ffect :is .. to .. rewar_d the 
party _·proffering· in.admiss;ibl'e e:vidence. apd' .. ~Q. punish: the par_ty: 

_represented· by cpQns;el. who· fails~ to. us,e · the requis·ite precise · 
terminology, either be.c~_ue;e of the pressures o,f trial or. the lack 
of knowledge or experi~nrie. In neither eveht is truth ~etermined 
or justi-ce served:~ Requiring the .. parti~s t,p infotm :the t.r ial 
cqurt.of objections:; _or:·: _proffers· .to- provide. the .. tri~l .cour·t the. 
opportunity to avoid or: cortect. er.ror -and requiring th~.t an · 
adequate record be made ·for appellate r~view seive a valid 
purpose in·the·truth finding process •. Denying review because an 
objection is not made in precise terminology, even though the 
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ground for objec,fion ,.is 'apparent from, the, context ·o·f,.the record, 
does not'- ~e_rve thls':··-purpose. -·- It then>. becomes·· not-hing ·more than; a 

- technicality:; that frustrates·>the purpose' of·.,_the'- rules as:_ prov.ided 
in Rule 102 • The Committee suggests that, the rule' as proposed·' 
cre~tes adeq~ate safeguard~ again~t a claim bein~ raised for the· 
first'- time::· orF' appeal- ·and::, -thus satisfies·:·the ·pr in·~ipal·.·concern in 
Chaff.in ~ --.·• i-f--' flo:t the· express- langUage.-

.:·The rule: would- be·-.;coris:istent:-:wfth. Idaho case---. law -that . 
ev:i.d~nce int-roduced wi thouti+: objection. stands as evidence.- in.-: the-

"case for all purposes and may: sripport a finding "if sufficieritlY 
probative." Iil re Bowen. 95. Idah_o 334, _508 P~ 2d. 1240 (1973); 

-~ Hainbyv.~:~ .. simp:J;o·t·:, ·9·'4·:·-Idaho 79.4~t 498!>P_~ 2d--1~6)7.-; (1-:~-7~2):" 
.. i · .··;·_ ·:_,::·.: :- -~- · .:-~· ·/~-~-- . .:. : · ·· r:~ -r--~~ ~-::.: - . . ···.-:···: ... :._. ~ -.. \·::.:· ...... -. __ ·'--:·- .. -· -~· .. -.:...;~ :·: ;~-- ~· · 

. .. ·:~ .t (' ·. t ·• ·!: '-: 

-- Subse:c-tion (a)(,2,) requires that, if•. the ·ruling is one 
excluding evidertbe, an offer of ~roof of the sub~tance of th~.
evidence must be made, unle.ss the substance of the- evidence was 
apparent·r'frorrt: the-::, coht-ext within whi.ch:-' .the· questions were asked • 

. _.· iThe ···rUle r~quires no specff,ic form for an'·-· offer-· of .proo·f other 
than a\$. may be required by thecourt. However, if not in 
question and answer· form, it must state specifi~ally what the 
offerer· seeks to establish and must show clearly that the 
evidence·: .. prof~ered. is .competent· and ·.otherwise admissible • 

... __ ~~h:~~·~· .··:; · · · ·:i ·. ,·· ·lYi'-~ ·. 

. . ---Tiie-~·:;'B:Ule;r:oi·s' consis:teht:;·.w-ith · T'. R,;C·.<J?.; •. -4 3 ( c hk:;wh ich pe,rmi ts 
offers. of proof ··and is in act~ord;:_., with -Idaho cas:e,o: ~aw r·eg'a:r;d ing 
the ne~ess_ity for employing _offers of proof. _ See. Koser v. 

:aot··rtba;:cik', ·7-s;:ra·aho ·241'·265:.-.p~_2d·-~88. {19::54}-; McKee v.::Chase, 73 
Idaht).·\~~.9lv::25'3:P·.·2d 787··,··(195'3) Whe:r'e· the- questioh: shows-its. own 
purpo~ie and makes app~reni:· 'the· answer,·- no· offer of" proof is · 
necessary under-existing Idaho authority. State v. White, 97 
Idaho 708 ,-· 712< 'h •. :s-... s-51 P .2-a 1344:· · ( 1976}., · cert • .. de.nied, 429 u .. s .. 
842-, 97· s.ct:.lts,_·.·:5o ·L_.Ed.2d: ILl: .. (1976)'~' · -.:.~'::c .. 

Wfth: te'spect- :to the'· fotm- of:; ah o~f~~-:,-~_f_> p~o_q_f __ : :-,: ;the,_F-t1le_-,
i·s ·cohs·isteritif.\fw'ith0. Id-aho Taw_ •. · See In'· re'-::Sou:t:fi:/::··91:- :tdaho·:_-.786.-~-: 430 

' P'~ 2'd' 677 .·"( 196t7-} .:: ' "C • 

':Subsection· (b)' atifhorizes the trial court to augm·ent the 
record to show the character of the evtdehce ,>,the f·orm. -tn· which: 
it was offered, the objection made, and the ruling thereon. The
rule authOrizes: ·:the _court to·· ·require that- the offer· be made in 
question· and ·answer fo:rm.- It- also provides that·, the same -
procedure may _be followed ih court trials unless··a party requests 
a record in question and answer form, in which case it must be so 
made unless the evidence is clearly inadmissible. 
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The rule incorporates. the third and-·.fourth,sentencesof 
I·.R.C. p· •. 43( c) .vir.tually:-:.ve.rbatirn with the .addi tional· .. provision 

. allowing the court.;· to· direct that the offer· -Of proof, be made in 
question and answer . form··~ · 

, · Al thoug~h not: specifically requir.ed in existing I. R. c. P. 
43(c), nor in proposed Rule 1.03:{b), it should .. be noteo th,at tl'le 

, Idaho Court has ruled that·· the record. of excluded· evidenCe should 
·be made contempor an.eously; with: the court's rul.ing:.. Openshaw v. 
Adams, ·9 2 Idaho: 4 88, 4:44 P. 2d: 409·:. ( 19.6.8) • 

'··:-: .\ . 

,,,,.. Subsect.iorr (c).·, require$ that prcici'eedlng;s. be conducted-, 
to t.l,ie extent·:;·:'.practicable, out '.of. th(;:! hearing of the· ]ury. :tt. is 
inte·Ij:ded to eliminate aQy doubt. that a 51uestion o_n which an offer 
of pfoof i~ based' should nqt be as)<ed Jn, t}le pres~nce.·. of the 
jury. ·· · · · · 

The rule;. is consistent wlth I. R~ C'~:P. 43.( c) .. to the extent 
:;<:Rule 43 (c) ptovide·s· that the court may require that the offer b:e 

· ~;··made out o'f the heatingi_ of the jury.· 

Subsection .(d:) preser~/es the. author.i ty of the. appellate 
c;ourt tO ·revi<:,w plain ·error ·:affecting _a .s.ubstantial right of a 
~;>a::rty· ever( wh~~?,;ho·· ·:aaequ·'ate. obj:eqt:ton· was :.dn:ter'p,osed ... at tri-al. 
Rule lO~((t) impp•ses:. no·\duty .to.do,iso•·: . . . 

·· .. ~he. ·Fe_d~t;"ai ~d:v-i·sory.· ·cornmi~t~~:, No:t.~·s ind.Jccl.£:'e .tn~·- .... -~o-r.d. 
''plain:~ was·· added•' -in keeping•:' with .·th'e ~'plain err'or"· lang\iage of 
Federal Rule of.Cr.itcfinal· Procedure ·52(b)·• 

. Th~ t;er:1Tl~nqlog.y of. Idaho case law indicat.es that· 
"fundamental. error" will just·if.yx review in the. absenc.e. ·J>f ·a 
proper objection if it deprives defendant .of due process. See, 
·e.g.;. State·v.·campbell, '104.:Iqaho:: 705, 662·.·P.:.~d .. l149·· (.Ct.App.. 

· 1:98-3:'}; State v:. Wi~·lliams··,c 103 ·J:daho 6.35,· 651 1?.;:·2d. 56S). (Ct •. App. 
·1982); State v. Baker, 103 Idaho 43, 644 P.2d 36.5.·t0t'.App.· 1982), 
State v. Garcia, 100 Idaho 108,. 594 P.2d 146 (1979); State v~ 
White, 97 Idaho 708,.·551 P.2d 1344 (1976) cert. denied, 429·u.s. 
8·42,:97 s.Ct· •. .l18·r: S;o,· L.Ed:.q2d >111 (197.6·:); sta~~··.v,.;:.aaggard, 94 
~daho 249, 486 ~. 2d 260· .(1.971). ·· · · · · 

. ;• 

n.Fu.ncf~tnental ert:or , ... as. used· by the ::~dah.q App~e.llat~· 
Courts, is deemed t·o •enc·ompa$s· Rule 103 (d): ·1ang.uage of i'plain 
errors affecting .. substantial rig.hts ." 

Action Recommended·on IdahoStatutes and Rules: Repeal_I.R.C.P. 
43(c) except the first two·sentences whi6h are procedural in 
nature. 
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':·) 

Rule· 10·4. 

· (a) Questions of admis·sibil i ty generally. Preliminary 
questions cbnceining the qualifications of a person to be ~ 
wi ~ness'·: the, e_x1::;tence: of.. a pr~vile.ge, or. the admi9~ibility 
·of evide'rice · shali ·be .:de.te'rmined by;:-the co·u'r;t:,·>s·ubj ect. to the 
·provisions of subdivision (b). In making its determin~tion 
it· is not boun~ by the ru~es of ~vidence except:. those with .. 
respect to· ·.:pri y~lege,s: · · _:.~.:·. · · · · · · · ·.' 

. . : . . . ' . . . . . 

·{b) ~eievancy cohd''ltioned on fact. · Whenever th'e 
relevarfE:Y: of ·evide~ce depends· upon.the futfillment ·of ci 

:condition. of. facti the court'·. 'shall:,.;adintt·· it updr{j or ''iri _:'~the: 
court'~discretion subject to, the introduction of evidence 
sufficient to suppqrt. a finding of the fulfillment -Jf the 
cc)ndft1on · .. · ·•· .: · · · · · ·· ·· 

(c) Hearing of jury~ Hearings on.the admissibility of 
confessions in crimina~ cases shall be conducted out of the 

; hearing of a jury. Hearings on dther pre,liminary ·matters in 
art cases sh.all be s·c) conducted whene'ver the interests of 
justice reqqire· or, in criminal· cases, whenever an accused is 
a witness, ·if. he s.o ·reques.t·s·. · 

·· ·' · d;~~~f~~fJ~~ci~~~,~~~~r~Il~r·~~~i~~at ~~1 ,·a~ms;:~/~i!~~~i' t~x ···. · .. 
cro.s·s·_-ex·am:lhatiori'. a:s··· ·to· (§tH~r issues· in ·the c·ase .• 

[eq Weight and cred'ibflfty. · This. rule doe·s not limit 
··-~·::i.~';;t.rre r'igh t of a pa rt'y to·: 'Jz:t.frhdt.ice be_t'dre the jury evl.de.nde 

relev~n~ to weight or cr~dibtlity. 
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. . . . 

COMMENT TO' RULE 1.04 

Idahri Co~e· § 9~102. 

Cdrtlparable Federal Rule: Subsections . (a) , (b) , (d) and (~) are 
identical to F.R.E.l04(a), (b)., (d·) and ·(e) •. s.ubsection (c) is 

· .simila~ to F.R.~ •. ·l04(c) ~}Cc.ept,.that __ F.R.E._.l0,4(c) does not 
mandate that~ea~ings·'6n the ad~is~ibility of confessions in 
crimtnal cases' be· .he_ard',:awa}' from the jury • 

. " 
cornm€int: Rule 10·4 is intended to establish who determines 
preliminary questions and how the determination is to be done • 

. . · . . .· .. · Subse.cti'an · (a) s;tates· the .gerier.al rule.· that preliminary 
··· questi·.pris ,as. to. qualif~qa.t~on~. of; witnesses_:, · p~··,{v.ileges or · 
· ~a·gmiss'ibility .'<>f ... ~ .. v.i:de.n¢~ .. are ·.tp.· be .decid~d· bY. -t~h.e ccn.p:~ .•. . :Simply · 
stated, ·'the trial judge is expepted. ·t.o.app'l'y, rii1es .of ,evidence to 

.... :the evidence offered -at. trial, but he is not tO'· usurp the f·act-
, firt9;ing fliJ'lot;on,. q·~-~·tl'l~ ,Jpry._;·. +h'-19, :tlJ..~ ~r:,~~l.::~ .. udge :dec ides 

j':'\idicia·r .. IlPki~le.· >i,~9H~·~--·.-.~~oq,e_r;.: :<A(t:lq~,e, .;rr~:,;;· :PAes\I_mpti,p~ ·. i~s~~.s ·under 
Article i]I,.most<,.,t.ssu.e's •. .'~.~liat_ atl·'se \i.·nd~-~- ~r.~_fql~· •. _:t:VI-'·2.r:ivi'lege .· 
questions under Article- v, ··expert ·wit.ness questiions under Article 
VT:t,. h~arsay .. q\le~ti,on.s; under. ·::Ar;·ticle VIII,. an4. m,qst -J:>e.st evidence 
qu~stt()ns _tinder ·A,r;.ticl~: x (sub.ject· .. :to .those ·-f~ctual. quest:tons 

~:~,~~::d w~~tt~~~~~~~e li~~e~ef~~:~~Q~~~~rd~~~e£~e~h/~:fl~f~~on in/,r--"\ 
Rule 401. . · ,/ 

In making its determination the court is not bound by 
the "-'#:;_ules of evidence except as to privileges. The court is 
oft~~~requite~ to act as a· trier of fact in determining whether 
or not certain ·<;:onditions_have occurred which make the· proffered 
evidence admissible. If the question is factual in niture, the 
court ~hould be empowered to hear any relevant reliabl~ evidence. 

·· The rule allows the· court, while making. determinations on 
preliminary qUestions,_ to disregard_ all evidentiary r~les·except 
these .dealing .with privileges and to hear all evidence deemed 
r~levant and reliable r~gardless o~ w~ether that ·evidence woUld 
be admissible at trial. 

The proposition finds support.in United States v. 
Matlock, 415 u.s~ 164, ~4 s.ct. 988, 39 L.Ed.1d 242 (1974), 
wherein the Supieme Court stated: 

;~7There. is much to be said for ·the 
proposition that in·proceedings where the 

· judge himself is considering the admissibility 
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of· 'eVident~e.,·the exclus·ionary··-ruTes r. :·aside · ·.··. 
from rules of privilege, should .no.t be · 
applicable';··. and. the judge 'should r~ceive the 
·evi'den-ce>and.'::g,fve'···i t ·.·.:such,:we·ight:-'as.·hi,s· 

· -:jtidgmen·e .<and":·e:xpe r::i::ence·. >'coun·se··J:;}··- .. ;:•However· ·that 
may .be·,. ·cer:ta·inly<:_there : .. ~houid. be ·:no:·autornati.c 
rule' .• .against-. ;'the' recept·ion,oJ he~rsay- ·evidence 
i'n' .· st.lch>·:proceedincjs'·~ _·.; 

· Id. :at··175.:,'· 94~· 'S .Ct.: .·a.t• :9·.g·5;i\· ,·39 .. •.V •. Ed.·;:2d ·a-tc-.::2::52.:· .. On i·the other 
hand-, ·.it ··t s~-·- nbt-• :-,i :1;1tended (as·· :•arr· ope n.~·/i nv itati'on · ·· f o t.' .the. ·co:ur·t' ·.,·.tO:· 
ignore· all rules of e~idence. · ·· · · · 

. . . The r·.ure :.fs.···consi.st·ent • with ~xist:ifng;'Idaho ·Taw.. See 
r'dali():-<Code '§' :.9+.10:~2 •' Se.e: also:·How:es::v. >Cur:ti·:s-, 104: :Idaho· 563-, 661 
P ~-.j6.9· ·7·4·~·, 734· ( l983).( ''lTlhe:-· ... competence·. ·of a··< wi triess is :first·· 
d_e·:t~rmlrie~r;bY• .tfl'e· •t.r_f~+ .. P.Q'!lt::t:.··~·i!':·l:) ::'Clar.J<~- ,v:.: .i·G~le;i;ting ,_ ~5 .~.9~88;:1:0, 
~:s:oi· P:-~;:2d .2:'1'8 (1':97·~> {:it i.f3::·t_h_e .. 'qo;l1rt' f?'.'fPP:'qt::~p·rt· to :·aetermfrie the 
qua'l:ffic-a:tions and• competeri'cy of· wicl'lef;s:~s· as· a matter- df la·w)·; . 
sta·te>i'-\v·r·aolm~· 93 Idaho· 904,. ·479 P ... 2d· 284·,. (1910); state v. ·Elsen, 
68 'Ida:ho . .SO,: 187 p;2a 967 _(1948); State·:v. Cosier·, 39 Idaho 519·, 
228 P •. '2-77 (~924F~ s·tate V •.. Riley, .. 83. Idaho 346·,. 36;2 P.2d 1075 
( 1_96+J.'(cJ9~~tion.$, ·_of :the •existence· ·of a·. priv~le9,e. arJ~: .. ;:J:o .. be .. hear:d. 

- iit: ·.fb$·· .absenc-e·:c6f .. the ·j:urY··>.~Jid ·.de.'t±.e,rmined. oy:.tb~ ·'tJ::~::al cqtp:"1:.l:; •. 
· sta·t·e :.~;·v·~-~- a-all ;:·sa-. ·Idaho --117 ,,_,:397 P. 2a 161 .( 1964 > < th_:¢;· · · 
determ:ina.tio'n of questions preliminary to. the adrn~ss:ton of 
evider(9e is to ;be made: b~ the, .. trial ?curt); H~rd v. Spokane 
Intern;ational :Ry. ··co~, ·41, ~daho ·:285 ,· .. 29:3 P. 2d<'8.91~:(1~·~.5) •. 

,;· .. ~\~}~~.':·:·::·1;·; ::- •': ;·,;!.\ t/.·d . ' ·. • . ' .-·- , ... ·.· ' . 

,o··· ··.· To•·the ·.extent· :subsection· ·c a) provides that" the< court is 
not bound --'by the ruTes ''of evide·nce .:'in 'determin·ing · ptel iminary.: 
questions t··it:- is urtctear whether this ·wotild."affect exist·ing Idaho 
la~. . Idaho Code § 9-10 2 <is silent on -~he point and no Idaho case 
law ]ias. been:: fdund; · sectiqn 9-.;102 ··treats<·such 'preliminary . 
questioti's:::· as '' que.stiorts- ·_.of 'law -~'·;.;:._ ·: ••':.~t:<?..,X.I?~. _decfded .;by .. ~~:the ·.-court 
when submitted and before the trial begins."· .I.R.C.P. 43(eJ · 
permits· motions to be heard on affidavit~, subject to the court's 
authority· to· dire?t that. the matter. be heard wholly o~ partly on 
.oral.:testirrtony._or··deposition.· -:-However, I.iR.C.P;, 41(a) .. provides 
· that··:tn all. ·trialE; the t_estitnony of .witnesses shall be taken 
orally in· open ·court; unless -otherwise. prov'ided by .the ·rules or 
by ·statutes·; arid that the competency of·. witD-esses shall be. 
determined· in ,1 ike ·manner. This· appaten·t conflict as to· the 
compete'ncy of a witness -and. the ambiguity :as to other preliminary. 
questions would ·be re-solved·. by adoption of· Rule 104. 

Subsection-. (·bl·-~·:creates .a distinction between·:·the court's 
rdie·dn deterl1liriirig:prel'im1naryquestions of. fact, involving the 
competenc-y;:(of;·r-~Y;id.:nce·-()r-. Ylitrte?ses,.· ·froi"Q·its .. role·· in . the .. 

. dete·rntirtatto~n :~:of -'·.pr·el-iminary :.questions ,:,·involving relevancy. of 
.. . , ... ">" ::-.:·.·:.~··>··.- ". -.· •. -··. ·.'·_·>-: . . . . . . . . .. . . • 
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evidence that is conditional upon ot'he:r- evid.ence which has not 
already been offe_red·. ' _. 

In essence,_ subsec-.tion '(b). reflects. what .remains for the 
jury: once the- judge decides· that evidence, if credited, is 
·relevant and is not;:ex.c!'uded. under:· som¢.'other .rule, it is for the 
jury to decide whether ;to .credib.,.that evidence •. :And:, ·if one 
piece of evidence is helpful: only · if. another .piece is also 
believed, the judg~ l~aves.to the jury the decision whether to 

. believe them. both, ··after · in:itia11:y determining· -tha·t the jury 
·properly could do ··so and that ·neither piece is exclud·ea ·by some 
o~her rule of evidence. 

Idaho Code,·.§ .9-102 does. not .make this distin·.ction. The 
ruf~·:·~;: .. is in accord· wit}l :the. pt.?ctice·.·of q~r cotfrt~<··ari.d is. not 
inconsis te.nt .·• w,i.tt) ;·1;.~~- _langu~i.g.e·:q,+-:·:·!4~-tlO . Cdd~-· :. §. ~; 9-19,-~.· ~- ...... s.e.e ·. A.:<?e 

•'S\lPPlY I. Inc. 'v ~ j~o--qky~Mou.n,t..a·in .i·i'a'c.liin.e.r·.y c6 ~;, ~E) I4~~-~~t 183 ,. 52's 
{).2d ·965 ... (1974:l.t: Nc);tit:i.ngbam·v···.·Mc<:ormick-, ·gs _Iclaho 188, .)~,o.s. P•H2d 

.. 1260 (1973). 'Adqpt~·.on :ofitl)~ rule.,-'wo.uld furth~r: manifest ·the .. : 
~'\~(.fdi~_tinction 'betw~en .conoi.tionq;l >aomlssion ·.whicq is,>:':<~J?proved and 
H:t:he:_~·practice. of.:>t.rJaJ. -.C:::OUI'.tf3··in :r:eserving r;uli~gs oq/objection·s 

to e.v ide nee. which ·.;is conCielllfied. • :: See Ficlel l;.ty .Acceptance. 
:'Corporation v.·E:r:ickson, ~2 Id~ho,;152,: 108;: P.2d:l03~:·(1~4l}J· 
_.Seel-ey· v. Securi,ty;.wa.t. -:sank _..qf Fa_-irfield, .... ~.o Idaho.5.7_4, 435 P. 
'.' 9 7 6 ( 19 2 5'') • . :'}-•t; ; : ; . .. . . 

. ·:~hbsec~-i-gii· (c.). ngi~dat~s.j:~~t hearings 
admissibility ·o·f' c'onfessions in criminal cases 1)'~ C:bnauct~d·dut 

.. of the -hearing. of the\jury; Other·pr:e1im:Lnary- matter:s are to· be 
similarly heard out. of. the hea:r:ing ·of th.e ·jury when ju$tice 
requires or ·when reqlie$ted .by an acc_used_ if he is a witn·ess. 

. ·;, .... 

The rule ,f$ COI').Sistertt·- wf~h .. existing ·Idaho ···law. .J3ee 
.Idaho Code § 9~1021 State v. Hall' 88 Idal'lo · ~17, 397 P·.2d 261 
(196'4). 

. Subs·ection (d) i.~~ designed to encot1tage pat;ticipation by 
the ·accused iri · the· ... resol-ution·<of<p:r~elimina:r:y q.ue.st:Jon~ •· ._,'l'he .. ::rule 
permits· the.·_d~feridant-·to strictly limif his testiJl\QO.Y on direct 
and thus on ·c:ross examination to· t.~o-se matters· relev~nt: to the 
preliminary- que.st1on.. ·:The· ;z;ule· eliminates: .th~ ·p<;>ssib-iltty: that a 
defendan't who. takes .,the stand .:to testif:y.so1ely with xres:pect. ·to 
the preliminary question can be subjected .to cros·s-e.xam~natfo.n as 
to other issues in . the case. . 

.The< ['Ule doe~ not resolve tl)e qt1estion whether the 
testimony of a ··cr im:i:rtaL acc'used giv_eri on pre! iminary mS: tter;:; may 
be_ used- at trial on the issu~ of ,guilt c>r · fo~::fmpeac:hl9.ent 
·pur-poses~ · ·In this · r·egard atterit.Jon is gLrec . .ted to E;tmmon.s v ;. 
u.s.,· 3-90 u.s. 377 (1968): Harris v. New York, ·401 u.s. 222 
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· ( 19 71 ) ; Walder v. United . S tat.e s , 3 47 U • S • 6 2 , 7 4 S • C t .• 3 54 , 9 8 . 
· L. Ed. 2a··::so3 : ('195.4) 'f;;' unitea·:·stc:rt.es • .~ .... salviicc i~· ·· 44 a 'ui~.. 83, 10 o 
s. ct·~ -254.7 I.· 65 L·~Eq·~ 2d .6t9 < {1980_) {:United ,:'State.s··· v:.:···Havens'~· 446 
0 .. ~ ~· 6 2 o, "1 100 -~ .'Cti:.·~·· · ~~ 12; ·"64··.··t. E~ ~:2Ci 5?~ : lt·~·~q l'f. ote.<Jori' ·~·~· 'Hass, 
420 u~'s~·>·7T4~ ·gs s:ct~··T~ls,, ·43·:'L~:Ea~2d· s7d.'l1975); ·McGauttia v. 
C~lifornia, 402 ti.s. 183, 91 s.ct. 1454, 28 ~L~~d~2d~711\(1971). 

No similar Idaho sta.tute, rule or decision relating 
sp~cific~lly to preliminary rn~~ters has been found. See_. 
commentary to Rul~ 6ll(b} for discussion of Idaho decisions 
relevant to the scope of cro~s-exarnination iri general where the 
accused takes the stand~ 

Subsection (e) explicitly adds that once evidence. is· 
admitted, a party who had opposed. its admission can offer ~ 
evidence suggesting that the jury should give it little weight. 

The rule is· useftil to make clear the fact that th~ 
judge's decision on admissibility does not preclude further 
eviden"'6e relevant t:o the weight or credibility of the admitted 
evidence. 

The. Committee found no Idaho statute, ruleior decision 
be~t.ihg on· ,;t·he· ina·tt:ers ·controlled by this subsection. 

Action Recoiomended on Idaho Statutes and Rules: Repeal Idaho 
Code s·~ 9-102. 

'~{t~: 
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Rule 105. Limited Admissibility 

Whenevidence.~hic~ is: ad~.issibleastoone pgr~y or for 
one .P~~P9E3~.· .. btlf.·.··rio\.·aallllssib.i.~ ··as .. to another ·p~rty or f.or 
anqther · purp<;>s.e;,: ;s ?tq1llit:te¢i.~. the. court·' t1PC?n request, . sh~1 ~ 
restr fct the evidence to its proper. scope· and instruct the 
jury accordingiy:. . • . I .· . 
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COMMENT TO RULE 105.,· 

;compar~ble Federal Rule: .Identical to F.R.E. 105 •. 

Com~ent: Rule .105 recognize~ the practice of admitting evidence 
as to one party, but not another, or for a limited purpose. The 
r~le places further emphasis on the limitation by requiring an 
approptiat~ inst~uction, ~ut only ·if requested~ 

~ ' 
Ru1e 105 must be rea~ in conjun~tion with Rule 403, 

which requires the ~xclusion of evidence if its "probativ~ value 
is substantially.outweighed by the danger ofunfair prejudice, 
conftision of the issues,. or misleading the jury." Where· a 
limiting instruction will not be adequate to prevent unfair 
prejudice, evidence may have to be excluded. See, ~, Bruton 
v. United States, 391 U.S 123, 88 S.Ct. 1620, 20 L.Ed.2d 476 
(1968). 

The rule places the burden of requesting this 
instructidn ·ori th~ af~ected party. In the absence of such a 
request,~ the trial· jud~e's failure to give such a limiting 
in~truction may be :xamined only for "plain error." ~, ~' 
UnJ.ted States v. Br1dwell, 583 F.2d 1135,.1140 (lOth CJ.r. 1978); 
Unit~~~States v. B~rnes, 586 F.2d 1052, 1058. (Sth Cir. 1978). 
However, if the failure to give the limiting instruction aff~cts 
a substantial right the court may be required to raise the point 
sl!_a ~ponte if it determines that "plain error" would otherwise· 
result. See Rule 103(d). 

Although it h~s been recognized in Idaho that evidence 
introdticed for.a certain purpose should be r~stricted to that 
purpose, Advance-Rumeley Thresher Co. v. Jacobs, 51 Idaho 160, 4 
P.2d 657 (1931), no Idaho statute gov~rns a request for a 
limiting instruction~ I.R.C.P. 51 provides ~ simi~ar procedure 
for requesting instructions on the law. 

IDJI 127 provides an appropriate form of instruction 
regarding the limited admission of evidence. Failure to request 
a limiting instruction may preclude rais~ng the issue on appeal. 
See,~, McDowell v •. Geokan, 73 Idaho 430, 252 P.2d 1056 
(1953). 

Action . Recommended on Idaho. Statutes ·or Rules: None required. 
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Rule 106. Remainder of'or Related Writings or Recorded 
Statements 

When a writlng or recorded statement or patt thereof is 
introduced by a party, an advers~ party may require him at 
that time to introduce any other ·.t:?a:r.t or . any other· wri.tJng or 
recorded statement which ought in fairness to be considered 
contemporan~ousli with it. 

······';'•"" 
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COMMENT TO RULE 106 

COmment: · ·· R'ule: 106: provides ·gu'idance:-when pr·esented with the 
situation wh.ere evidence· is being:'·t~)<en out ·of. context -.·ft.om a' 
writing-or r,ecorded statement.· It is ... intended to avoid the 
creation of·:Inisleading.>iinpre'ssions which>may -b~·· difficult or 
itn:po'ss'ibTe· 't<Y. er·a:s·e at· ·a ;Taler· -~ime~· :: ·. It does<- so _,·by affOrding ·an 
adve·rs·ef pa:rty: ·the -:r icjht:· to dema·n.a the· simultaneous admis·sion of 
any·'.()ther· part of··the·-':offered· evidence or· ·any ?ther-rela·ted 
writing o'r ·ret::o•rded st'a:tement. The· tr.ial jud,ge :decides the. 
extent· to which an entire' 'writing 'o·r···recdr'ded statement;-'· ·or 
related evid~nce·, should be admitted in drd~r tri· put the offer~d 
evidence in contex·t .. and to promote its fair consideration. 

Any 
admissible. 
be· admitted~ 
e.g. , United 
1981). 

evidence offered under this rule must: 'itself be· 
Rule 106 affects only the time at which eviden6e may 
it does not modify the rules of admissibility .. See,. 
States v. Burreson, 643 F. 2d 1344, 1349 (9th Cir __ _ 

If the other evidence needed to stipply the conte~t is 
not available or is inad~issible, it is opeti to the trial judge 
to rely on Rule 403 and exclud~ the originally proffered evidence 
on the ground that, taken out of contex~, it would mislead or 
confuse the jury~ 

The rule is consistent with I.R.C.P. 32(a)(4) which 
provides that if only part of a deposition is Offered in evidence 
by a party, an ad~erse party~may r~quire him to-introduce any 
other part which.ought in fairness to be considered with the part 
introduced, and any party may introduce any other parts. It .is 
also consist~nt with I.C.R. 15(e)(4). 

The rule may modify Rosenberg v. Toetly, 94 Idaho 413, 
489 P.2d 446 (1971) where the Court indicates that if one party 
is allowed to introduce 6nly part of a writing the other party 
may prove the balance of the contents. The Court in Rosenberg 
did not specifically consider the question of when the balance of 
th~ report should be admitted. The pro~edure affirmed in 
Rosenberg ~p~ears to have in~olved the admission of the full 

·report at some-point subsequent to the testi~ony as to portions 
of its contents. Thus, this rule may extend, the Court's ruling 
in Rosenberg, but th~ Committee believes this extension does not 
contradict or overrule Rosenberg. 
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To the extent'thi~ rui~ may ciodify Rosenberg.~he 
Committee believes that the better approach is that taken by 

·F.R.E. 106 and I.R.C.P. 32(a)(4). The.Cornrnittee believes that 
. fairness requir.es that a pprby should not be supjected. ,to the 
risk that the selective, biased and out of c6nte~t tender 6f 
portions of a writing or recorded statement may create a mistaken 
impression in.the mindsof.tl:l~:trier of fact. Th.e rule would 
afford the prejudiced party an opportunity· ·t.o' avoid this risk by 
forcing a full disclosure of the contents at th~ outset. The 
Cornmi ttee believes that t:hese justificati,ons are in accord with 
the,.,Gourt' s reasoning. in Ros.enb~rg. · · 

~~· . 
. .· . - . . . . ~ 

. . . .::.;:-: ·The ·Fule·./is: ::llmited, in applicatio.n to.,writing.s and . . . . 
·reca::r~ded .statements. The. Committee .believes .·this li.rni..tation.· is 

·. appropriat~. Tbe· completeness. ·of,th.e dis.c;:l,qsut;e· can :be easily 
·verified in· these~· ins'.tances'.··artde there:: ··iS:· ·.no···:~r;·isk·· q·ftJ)aving.: the·,. 
trial sidetrac.ked·o::into an attempt to verify the ·cq~pleteness ·of 
the disclosur.e, as w.ould be the case if the .. rule CiPPlied to 

"unrecorde·d conve{'Sations. · · 

· Action. Reconune,nd.ed .on Idabo Statutes and Rules.: , .None requ:lred. · 
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INTRODUCTORY COMMENT TO ARTICLE II. 

JUDICIAL NOTICE 

A~ticle II consists-of .a single rule which deals with 
judicial notice of adjudicative facts. It is th~ only evidence 
rule concerning judicial notice •. 

Adjudicative facts bonstitute only a portion of those 
facts· and matters. of which a cou·rt· may take notice. There are, 
for example<, nonadjudicative, or legislative facts, or the law of 
a sist~r state or a foreign country which may be the object of 
judicial notice pursuant to statute, rule or ·the common" law. 
These are not governed_by Rule 201, being deemed more procedural 
than evidentiary in nature. 

In most respects, the rule applies uniformly to civil 
and criminal cases. Subdivision (g), however, provides that a 
jury in a criminal case need not accept as concltisive those facts 
Judicially noticed while a jury in a civil case is instructed 
that it has no such discretion. 

Idahg .Rule 20l is identical to -Federal Rule 201. 

~ule 201 has generat~d few, if any, probl~ms for the 
federal courts, primarily because it is a codification of the 
common. law. A pot~ntial problem concerns the int~raction between 

'· the Sfxth- Amendment right· to a jury trial recognized to an extent 
in Rule 20l(g), and Rule 201(£) which permits ·judicial notice of 
adjudicative facts to be taken after trial or on appeal. The 
issues are addres·sed in the commentary to Rule 201. See 
generally Epstein, Emerging Problems Under the F~derarRules of 
Evidence, A.B.A. Sec. of Litig. 32-41 (1983)~ 
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JUDICIAL NOTICE 

Rule 201. Judicial Notice of.Adjudicative Facts 

(a) Scope of· rule •.. This ru,le· governs or:rly. judicial notice 
of adjudicative facts. 

(.b). · Kinds·. 9f-- faots. · :A j'udio,ially. noticed f?c·1: must):>e one 
not :·subj ect:-d:o .. ~~aspnab.:Le· dispu.te,in tha 1:.-.Jt: -is ~~ther. ( ll .. · ,_ .•. _ 
generally known·_ ~i.t}lin: :the ter.ri tor ial j uris.diction., ot the trial 
court or (2) capabl~ of accurat~ arid ready determination by 
resor.t to sour_q~s whos,e accuracy cannot .rea~onably be questioned. 

. (c) . When: discretion~ry. A cc,nirt m~y tak.e judicial noti9e I 
·. whether requested- or not. 

(d) When mandatory. A court shall take judicial notice if 
requested by a party and~supplied with the necessary information. 

·(~-) •. Opportunity, to be h~ar;Q. A party is entitled upon.· 
.. timely_- req4~~.-t- to a-n. opportunJty to be heard as- J:o the propriety 

of. taking jtu;Iici~l. no.t_ice and., tne _tenqr. of the .matter noti9,ed. 
In_ the absence. of priOr notifica.tion, the request tpay be made 
aft'er '.jud.icia1 notice has been -~aken. . 

.··(f)· 'rim~ of.taking>notfce._· Judici.al notice.may ~be taken at 
ahy'.stageof theproceeding~ 

(g). Instr\icting j·ury. In a ci-vil action or proceeding, the 
court shall instruct the jury to accept as conclusive ariy .fact 
judicially noticed. In a criminal case, the court shall in~t~uct 
the j qry tlT~t it may, but ;i.'s. not: .. requJred· to, accept as 
conclusive .g-ny fact judicially noticed-. . . 

'--:. 
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COMMENT·TO RULE 201 

'· ··. 
Prior Idaho Statutes or Rules: Idaho Code § 9-101; I.R.C.P. 
44(d}. 

Comparable Federal Rule: Identical to F.R.E. 201 • 

. cornm~:nt: Rule 201 is intended: to :make clear: the application or 
,:i ·,_use .~;pJ judict:al __ nq.tice ·.of. facts .... _~nd: _prov:ide··direc.tion -to the 
. ·.·· cbur~·;!;s r~garcl'ing 'judicial notice. of adjudicative facts.-

It is fntertqed to enComp~-ss the provisions for judicial 
. notice ·of, adjudicative facts in ldaho. Code § 9-101 and allow the 
.coUrt to take· j'udici'al notice of -Other adjudicative· faGts within 
the definition in Rule 201 when the requirements of the rule have 

--;); been satisfied. · 

,, Subsec.tion ·(a) makes clear· that;·-Rule··20l is ·intended to 
provide guidance only with· respe,ct to judicial notice of 
adj udicat iv·e:· fact~,~ t. ~. , t_hos·e· fac-ts necessary to re~olve issues 

···'-_··tha~··.-re1ate ':()!~ly · t<l···t·he:.:·particu];.~ri·<case.··. For·· ~x~I\lple, if· .· · 
·r·e 1~v ant , . -:th~' ··: cour:::~·<:.mP:Y. ·' t~k~. · j iJ(l ip:i i3. r· · n9 tic ·e·· :of.· .::the ... ad j·udi c Cit i v e 
f'S.ct· t'~at ·the City: 'of" Boiset_ Tda!1~>' is lh ·Ada ~ounty·~~,·· ~haw v. 
Martin:·, 20 Idaho 168, 117: P--~·:. 8'58·/•i (19-l'TJ. See> afso·,:· e-.g .• , w·.: L. 
Scott/ Inc. v. Madras Aero'tech, Inc., 103 Id~ho 73.6, 653 P.2d 791 
·{1982 )?lappropriate discount rate to c:\ .. e.te·irrfine :damages}·; Cather v • 

. Kelso, 103 ldaho 684, 652 P.2~ 188 {1982)(tbunty dffices~re 
closed Satuidays); Justice v. Government Emp. Ins. C6., 100 Idaho 
293, 597 P.2d 16 ( 1979 }(-~amper unit·s·. are \Tety· ·commb.n · irt the 
we s t;1~ji:• . · 

;::~:,~;~ AuthQrity for: the:_ ·Tdah.o courts to· ·'take· .. judie fal notice 
of adjudicati~Y:.e facts is· J?rovided ·in· Idaho Code ·§: 9-101 and 

· I.·R.C.P. 44(d). Although Idaho Code § 9-101 appears quite 
limitin~~on its face, it has been h~ld that ·it is not exclusive. 
See City ofLewiston v. Frary, 91 Idc3ho 322, 420 P.2d 805 (1966). 

The rule does not cover·juc:licial notice of law (foreign, 
sister state, and domesti6) which is considered ·to be a question 
of law and ~s govern~d ~y ·I.R.C~P. ~4(d) and Idaho Code § 9-101. 

_,. The rule does· n·ot cover "legislative facts," i.e.·, tho·se 
which have relevance to legal reasoning and the lawmaking 
proc~ss, ~hether in th~ fcirmulaticiri of a legal principle or 
ruling by a judge or court, or in the en·actment of a legislative 
bod~, an~ tha~·have legal significance .beyond the particular 

·case. An exam·ple would· be notice of the fact proposition that 
"spouses will communicate l~ss if th~~ are not granted a 
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·pr~v.i~e<,:J~ .cov~rii?-g their _confidenc~f3." ·See Federal Advis.ory 
Colllmitteef.~?t~.s· t:Q'J.:;t~R.;·E~:-. ~OI. Ot~e·r ·ex~mples.·~ay·· inc~ude notice 
of:.;journ·al$:;':·of :.:];~9;~Iatfve.·, .. ·J?o(jies_ to :·deterit\ine. the· legislative· .. 

·· · .. inf:enii:r..· Knfgfi.ti'v l · -Ernf>'I'oime.'rtf<se¢utity·:·'-:Agency~ :sa·· Idaho·::262<;-·;39B . 
. . P:~'-2d··:)6'43·. <.r·96'B >; ··:·t~·~ ~:o~EaJ · ?tia :"ec·onomic··~e.ttihg. in which:~ a p'fece 

of -legislatihh. catne·:,·;tnto·:,JD~ing i Loorr\ts·.·.v;;.<<Gray,: 60 :td'aho .:·1931 :·go 
·p~2d 529 (1939). overruled on other grounds, William v •. Paxton, 98 

. Idah9. . ~?~, 55? P. ?d 11~~ ( 19.77.); ~nd, ~he gener~l _decline iri _the ·. ~~J~~i~~fti;f~~n.~!S·~~h~·:;::~~r! '·F~~le~ ·v~. 'Fqller:;'>l!l.liidaho 40, 

._:,Fur:~her . li~;e ,: ru~e<:does:<tfo t_ bovet··'.-"l'io~·~~vid·enCe .fa.cts, '~ 

. ·.~~e~g;.~.~~~~f~~~~·.~~dt~~~~~e=~~~~{!~~~.t~~~~~~x;;·;:z",ilf~~~~:~·.~~~~~ 
.. ·.::: 6 f ;.::speed_:{·; ta~e s ·.:}; 10 ng e r;·, to 's tdp ':)th ari 'one·.'; ttave 1 frig :/at . ····a }: :lowe t 

speed. ::)ee Federal Adviso-ry Committee Notes to F·~·-R~'E~: 101~<-
0ther exa111ples may include notice of· the fact that the eye is 
most s~nsiti.v~'' a.nd· ~eri()US injury thereto· causes intense pain, 
Pi~~st::6rf~':>?· :Gr~y(s :'Aut9··:shopi.58 _Idaho 4.~~t./'7 4 ·:.:P:~·2.q:-::171 ._ (193 7); 
tha·t. wa€er'%seek~·:,::•ft·s_: leVel 1 _Lar'sen. v. Callahan Canning' Co~-, . 53 
Idaho·i"i:,}46 1 '27 P• 2~ 967 ( 1933); and, that soil is· less compact and 
less:·cohesive after :i:t ·has been excavated than befo·.re it was. 
disturbed, Y~l1o~~t6ne Pi~e Line Co~ ~; ~"d~yrtski 1 ~B3~F.2d 415 
(9th· Cir ~, ~960) ~ :· · · · -··r ·, · 

}f· 

· ·.·: · .. _·--·--: Th~:-.. -;faCt __ : ~h~·t .. ~ttle: .. 201 ·does ·n()t cover o~ p~o~ide 
·.:_~u id~rice .. w f~h::· _r e~ped ~ .-:to_..:. j u~ic'i al··no tic e····· ()f· 'law , .. ::·1 e'g.·f s 1 at i ve 
fac't's;~~or no§-e~fd~flce··.~~ctsr:·aoe·s'•'not rtieari·:··t.ha·t . the ... cOurt _cannot . 
take :·j;~dicfal·~o·t~~e:~o~ :·:·th'ose {in~:f~ers •. :.-:·R~t!ler i ._.it••-me.ans: that ·: 
thos~·~inc§tt t·efs·::: ~r e' qgover ne'd' >:t>y appl ~qabl e ·:.statutes,.. ;:r ttl es :of··· 
pro?e~l;i'r·e ~r:··\c?l1t~.()ll+~g ,·,~oJrimdn let~ ·a,_nd that·~·· judicJal· notice_.··of 
tnose·;,:;ffiattfJrs··.~·a.n.:-·se·: fa·_kel'l'~·:,when perm± tted •l)y •'that author ify.· .i. 

. ~ . . . : ~- .·:.. . ·. ··.: . ' . .. . . . - .. .; . ·' . .• : : . . . . '· 

:··~u~~ec.~ioll'":(b~·- maintairt~'._-~h~. tradi~io?al ·1iinitatlon .. on·. 
th~_:ki~d·.~'.9tP,.~d,j.(1dicatJy:e ·· f:~·~.t tli~t 'm(;lY b~_·_.~otlced;· ·one no·t·•!stib~ 
je~t to:··t_eas(?nabl~, aisp~te) ;-_ -,Requir,16g '·;t!i~t. ~lie fact be· gengr.ally 
know~ :~'~i·t:hin·<,th~~··,t:.er·rttof:'i~i'I. j ~r·.fsqidtlofi -'of· .the ":·tf iar~· court or 
be capapiei;'()f'. ac.purate· __ ·,. alla .... _ready:··a-~terfrttinatiqn_ byr.esort to 

· s6lirces ,: Of "r_efer~rice;:' is_ consi§t~nt;::D:w!th-:·Idaho . CQ.~~ ::.§. 9~10:1; ( 8) •·· 
See· ci'lso': City· of Eewiston'· v~ Frary, '91 Idaho: 322; Application of 
Boyer, 73 Idaho 152·/:248··P.2d54Q:(l952);''Fawcett v~·;Itbyl· 92 
Idaho 48, 436 ~.2d 714 (1968) • 

.-··. ·, 

Stib$~6ti6h. (c) permits th• court td take judicial notice 
·reg~rd~e~s· of· whether. it ·ts· reque.sted by ·a<pax:ty.· Thls is 
donsi9t~rit·witb exist~ng tdaho. law. see Robinson v.·\·,·Robinsort' 10 
to~ho:: 1~·2y;· 2+2 .. 'P·;!'f4r,"·to~I TJ.949). ·· ·· ··-· · ·.Jr· 
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. i . · SQ_bsection td.J.;martq~~es that: t}:}e.cqu~t-tak~.j~¥¥G~~J-
notice of ·a fact ~f reqU~ptE;(] .by .a pa~::ty ~nq s.uppl].eg :W~th the 
nec.essary inforxnation. ~--- :.<'J'he:.rul~ .. -..wo1:1:L.<:! .ch?ng~ _ Idaho ... law tg ~:ge 
extent th·at the cour:t;;.w6ul.ct;·be .. ·r_eq\lired t:,o take judi'ci~l·:.notice 
if requested ~nd if~the n~ce~~ary~i9formatio~ ls p~9v!~~~~ 

.. ·Subsection ·.('e{:-.r~quires that .. the;:.court, up()n_.·· tiil\~ly 
r'equest,. afford a patty 'ah·opportunity to t?e:.·l:l~ard 'cis tq __ the 

. propriety of· takin<J judicial notice and the tenor. of· the matter 
noticed. .The .request:-· may ·be made ~after notiqe has, qeen taken if 
the .~.objecting party had nq prior· notification. .The rule wqufd 
c~eqJ:;e· .. new la.w·; ther;~ .. q~ing -no:: :prior Iqaho,: .. la.w. lt·_ ~.s >\:)~sed on 
the -~~el.ief that the oppor-tunity· to be ·heard :L·s ftin9ame.ntal ::to our 
judicial system~ . · 

subsection' (f) . permits juc]icia:L n~·ffc~;:to . be,: n taken .. at 
, ··any stage <).f the proceeqJng. "-.-ThiS ·P,.~oVision ·cp•n~·erl\p:J;at.~9 tlJ.e. 

·t·:t;;Ntaking; of· 'jl,l9icial; nqt:ice. aft~r. tr1a:l. by tl:le tr.l.~l:, 9QU:t:"-.t· o_n 
post~£r ial !TtOtJ.ons ,o~ · PY•: a11: appell?t_te cour-t ov·l'appea~. .·See, 
~i "Unite~f Sta.~e~ .• v.·:J()nes,· 580 ~.f·?9.:21~C?t:9: Ci_r. · 
1978)(app~llat~ c~tirt rtoticed· ~tatus bf telephone~c()mpany as 
CQmrnon carriei of inter$tate communications). · 

. ___ ·. · Th~: cotir.t.\:.;~b~:nild. ~~ere.~$~. o.aht:.iqn; ~·~Jg~-~ · ~·~·king jpd,~cial 
. no);ic~ .o~~ f~¢ts _oi1.·P9s.1;~tJi~}.:motj..pn§,:.9-F' on·;§lppe~l~JP·:'cr;.imJf?.a.J · 
proc~~dings·.·- in vi~w·-9_f,,:Ru1_~:?0~ (g.), ;wb;~c}1,...,cqn.f.e.rn.p~?t~~~-'.1;P.?-t .--~. 
jury ~I)': Ci· crimin?tl- c,ase should. b.~ perrni tt.ed to determin¢.-a1~ :the 
facts .·~·:in_ a pr: oce_edin<J··. J,qqiq{al:.-p<)t;~.c:e , ~t: '~h~g;_ •s tag~· woylq · · 
recogn~ZE:· a. fac~ CiS trqe wi~h()ut -~ ~ur;y .·q~t~rminatJ9J'l·~- Mor¢ 
impoitanti~; i~~icial ~otice bf ari ~dj~dl6ativ~ fa~~- o~ appeal or 
otherwise after trial_, precluding th~ jury from determining the 
fact., squght to· pe< .. nPt.iced ,, 9oulcl P<;·· yiewed: (;i§.,_·y~P:l,Cit:.il"lg the Sixth 

-Am_et19.J:nent.right; to trfq.l by.jl:l~Y··_ See, e.g~-,-_·.uniJ~ed.:"$tates.v. 
Dj.ot;::~tri''671 F~?,g 351, _ }S.a n:~ll. (~t:h .Ci~.~· .. :)l..~~4l· "~.I~: t:he<;:fa9.1: t9l;:>e 
n.otlced is .. d~:.emeq , leg ialat ive i .. in()t · r.i9jpgJ·c:Citive.l · ih. v.~t.\l.re r .. g 
requirement, that it .. b_e:·:q~t~r~.:i.neCi,_ by the j.p..;y may .I')Qtr::: C1PPtY• 
See,·~~ u·nited States. v~ B<:>wer~,J:_6.E).O_ F.2d..!i27, (5th·/Gir: •. : 1981) 
.(a,;fact. _tp~tt does ·-l'lQ~.:cban~e -, -t~orn:·:: ca~!::-•,-tp-_,9a.9~ .b~t-, i,nst,~·a._¢1., ,._ 
remain~· fixed: was .. :.d~:emed legisla-tive ·rni·'J1a't:tire). > ·• •.. - · .. . _· 

To the extent that the rul_~ perm'ifs a df.strlct.-co~:£'t, on 
trial de novo on appeal, to take judicial notice of-facts judi-
cially noticed,;;in .. _the cou.rt b~low , ___ .it::> .. _~s c::.9n~-.~steJ11::.:.·W~ th Idaho 

_law. _, Gity qf ~~wtf?·ton v .• - -~r:ar;t,.9l ;r¢tap9 at:'>J·2~X:'::::~o··-:::1:P~·.t?~:t;ent 
:.-' th~. r:u:te perl'fli~9:·-.j~giciaL. not~ce --~-~ter t:r: i9l OJ; on -~PP~-Ci)~. gq· the 

reco'rd ~ .. ·it •. _prObably ':cre·at~s- new. r~~· Jqr. -tCI?ih~l 10• , ··;_No -Id-~h() d~c: .. if;iOn 
-on this aspect of the rule h~s been found. tdaho tbd~ S 9-101 
. provi-deS that. i• [c] ourts'1 t.ake judicial notice of facts enumerated 

in the statut'e. It does not restrict the power to -trial courts, 
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nor does it expressly include appellate cdurts. The rule would 
remove any question in this regard. 

·· · ·Subsection ·(g) :·recognizes· that a jury in a· criminal case 
should be peimltted-:'.fo···determine'-·all ·the· facts in the prbceeding. · 
To allow otherwis~ may deptive the accused of the Sixth! A~ehdment 
right to trial by jury~ The rule thus provides-that in a civil 
case the jury-shall be instructed to accept the noticed fact as 

·conclusive but, in a criminal proceeding, the court must instruct 
the jury "that it may, but is-~ot required to, accept as 
conclusive any fact judicially noticed." 

.. ·The :federal courts have rec·ognized a distinction .between 
adjudicative facts and the legal significance of those-facts. 
Thu~, the jury irt. a criminal case ~ay be instructed that if it · 
finds that the defendant traveled from Idaho to Washington, then 
the· defendant traveled in interstate commerce. Similarly, in 
prosecutions for the sale rif controlled substances, proof that a 
substance is, for example, cocaine hydrochloride has been found 
suffic.-ient to sustain an instruction that the substance is a 
Schedu:ie II controlled substance. See, ~' United States v. 
Coffman, 638 F.2d 192 (lOth Cir. 1980), cert. denied, 451 u.s. 
917 (1981}. See ·als6 United States v. Bowers, 660 F.2d~527 (5th 
Cir. 19.81:). -- --- · 

, _ "The rule is consistent with Idaho Code § 9-::.1o2·::;as 
applied to civil cases and is consistent with recent Id~ho case 
law a~, applied to criminal cases. See State v. Williams, 103 
Idahoif.Mi3.S, '651 P.2d 569 (Ct. App. 1982). The Committee is of the 
opinioh that because a verdict cannot be directed against the 
accused· in a criminal. case, the court should not be allowed. to. 
direct the jur'y to accept a fact as. conclusive on the basis of 
judicial notice. 

The Co~mittee is of the opinion that Rtile 20l~would have 
little impact 9n existing-Idaho ·law with· the exception that 
judicial notice of adjudicative facts worild ·be mandatory if 
requested and properly submitted under RU_le 201, whereas it has 
been left to judicial discretion with the suggestion that it be 
used when possible. See City of Twin Falls ex rel. Cannon v. 
Koehler, 63 Idaho 562-;-123 P.2d 715 (1942): City of-Lewiston v. 
Frary, 91 Idaho 322. Adoption of the rule may also be an 
expansion of the Idaho law to the extent that it permits judicial 
notice to· be taken after trial or· on appeal. 

Adoption of Rule 201 would not affect .judicial notice as 
provi.ded under specific statutes such as Idaho Code § 50-104 
(authorizing judicial notice'~£ proof of corporation existence of 
municipality), and § 61-209 (authorizing judicial notice of 
P. u. c. seal) • 
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Action Recommended on Idaho Statutes and Rules: Amend I.R.C.P. 
44(d) to delete the words "df facts" from the phrase "judicial 
notice of ·facts" in. line·two.of the rule, .anq add after the words 
"as.•provided by law" the language ~or th~ td~ho ~~lei of 
Eyidence." · · 

~ ... 
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INTRODUCTORY COMMENT TO ARTICLE III · 

PRESUMPTIONS 

Article. III cover~ .what at common law were known as 
rebuttable presumptions, ·presumptions which invite.rebuttal 
evidence and are riot· conclusiv·e in the face of the rebuttal 
evidence.· Idaho· Article .III, unlike the.· Federal Article III as 
adopted by Congress, covers.both civil and criminal cases. 

·Ar~i~le III contains three rules. Rule 301 gov~rns in 
civil cases ~nd provides the basic. framework for·treatment of 
rebuttable pr~sumptions where state law defin~s the rights, 
duties and defenses of the parties~ Rule 302 defers to federal 

·law where that law defines the rightS, duties and defenses of_the 
parties. Rule 303 governs in criminal cases and, based on 
constitutional standards, provides for the treatment of 
inferences directed against an accused. 

The Federal Advisory Committee and the Supreme Court 
· approVed the Morgan~McCormick approach to presumptions - the 
presumption shift$ the burden to the party opposing it to 
disprove the fact. Cortgressi as did the Idaho Committee, 
preferred the Thayer view -·the butden of persuasion does not 
shift b~cause of the operation of a presumption, unless a · 
specifi~ statute or another rule provides for a shift in the 
persuasion burden. Consequently, as to Rule 301 the Federal 
Advisory Committee's notes ar~ of little value b~yond explaining 
the differences in the two approaches. Congress rejected a 
proposed Rule 303. covering presumptions in criminal cases only 
because the subject was being considered in proposals to revise 
the criminal code. No action has yet been· taken. 

The Article does not cover ~conelusiva presumptions," 
whtch are deemed to be rules of law created by statute. 

Rules 301 and 302 have caused no significant problems in 
the judicial handling of presu~ption problems in civil cases in 
the federal courts, perhaps because Rule 301 tracks the 
~raditional Thayer ("bursting bubble") approach rather clbsely. 
See generally Epstein, Emerging Problems Under the Federal Rules 
of Evidence, A~B.A. Sec. of Litig. 42-49 (1983). 
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Article III . 
.. , ,·;.·_.;. 

Rule 301. Presumptions in General· fn·6i~ii Actions and 
Proceedings 

~. ·, ' 

In al·l ,civil· actions .~nd proceedings not oth~rw±se 
provided for by statute or by these rules, a ptesu~ption 
imposes on the party aga.~nst whom it is d'irected the burden 

·.dof going:::forward ·with' .. evidence· .to ·:.rebut or ;m'ee.t ·.the .•. .:····. 
·presumpt:Lqn ,. but ,·does :~ .. not shift ·to· .such:.;pqr.·ty: Jth~ -~_•burderi ·Of 
prQQf in {the,<;Sense ::qf .th~ .r is.k .';Of nonpe.r;suas_ioh ,,. ··Whicq 

·remains . throughout the .tr ial•,upon the .,party on" whom it w:as 
originally cast~· 
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COMMENT TO RULE 301 

Prior Idaho Statutes or Rules: Idaho Code§ 28~1-201(31). 

Comparable Federal Rule: Identical to F.R.E. 301 e~cept to 
substitute the word "statute" for "Act of Congress." 

Comment: Rule 301 ~s intended to treat ~11 presumptions,.not 
specJ'fically ;~xc~pted by statute r as· shifting only the burden .of 
prod'.iJ:ping evi'dertce on the issue to ·the party opposing' .. the. 
pres'j~fmption. The pre·sumption does not· shift ·the burd·en of 
pers~asion {burden of·proof) to the opponent, nor 'd6es-the · 

. presumption its·elf hav_e the weight of' evidence, although the 
underlying facts giving rise to the presumption may have their 
own evidentiary weight for whatever inferences may be drawn froin 
them. This method of treating rebuttable ·presumptions has been 

. referred to as the ':l'hayer or "bursting bubble" .. theory. See Speck· 
v~ Sarver, 128 P.2d 16, 19 (Cal. 1942) (dissent, Traynor, J. 
wherein he reviews- in depth the various theories regarding the 
treatment of t::"ebuttable. presumptions). 

'-\:~::.~- . .. . . 

Rule 301 .imp()Ses on the opponent of a pr:esumed .fact the 
burde~ to go forward.artd produce evidence sufficient to permit a 
jury to find the nonexistence of the fact. If he does not do so, 
then the presumptidn operafes to establish the existence of the 

· fact •. ;;; · 

However, if the opponent ptoduces·such evidence the 
presy~ption "disappears," and the jury must weigh the evidence 
provi~?ng the nonexi_stence of the fact against any evidence offered 
to p·:J;,;:ove it's existence, which may. include inferences from the 

· evid~'.hce whicp gave r·ise to the presumption. 
··~tj: . 

The rule does not ~ttempt to further define how much 
rebuttal evidence is required to make the presumption disappear 
or, if the presumption disappears, when a .directed verdict or 
summary judgment for one party might be proper in light ot.the 
evidence actually_ presented by both··sldes. These questions must 
be left to the determination of the court on a case-by-case 
basis. 

The quantum of evidence required to find the fact 
rebutted is intended to be enough evidence to petmit the ~rier of 
fact to· find the nonexistence of the fact, applying the b1Jrden of 

. proof as it may· be assigned on the issue. There is no increased 
measure of pe~~uasion.req~ired to rebut th~ existence of the fact 
even though ·efi·~- propdnent :of. the presumption may have a higher 
burden of proof than a mere "preponderance." See,~' Breeden 

c 301 p. 1 



v. Weinberger, 493' F.2d i002, (4th Cir. 1974). See also 1- J. 
Weinste.fn· ·-·&·· M-:~. Be'r-ger ,. Weln'steih''s ·Evi~fehce · ,, _301.-[02] (Su{:)p;. 
1-983 )'. 

The· qu~stion must be submitted to-the jury qnless the 
court.:~beTi·eves·· :thcrt--•rea·s·onable· rritnds -:could·· not· come ·to··a 
dfffer·e-ht -··coricltfsioh a:··s to the exis'tehce or, nonexist~nce:· of the 
ba-sic· or -·:pr·esume'd fact •. ·:.: ·Thi's :is the-' ·same.• ·st:and_ard.-:that the·· Idaho 

· ·co:urt·s cjen·erally apply in ae·term·tning: whether a-·vetdict· 11ray: be. 
di.re·cted- p·urs_~ant. to<~ .R~. C •. P·.· 50~ _See, ~, Smith v. Great 
Basin Gr.atn·--co~·-,.-.:g-8 'Idaho 2'-66,.-·--561 P. 2d·- 129~. · (1977). · · 

. . . . ·. ,·.··: ·.· ; .·:· : : . 

When._ th~ eviderce against.:_ the---pre_sump~ .. i()n is. clear, 
_·;posit:tve·;·,·: .. -:unco·n'tr:a'didted .·and of .such· a;.·natur·e ·:tha t'• "it:.: ··cannot 
rationally: be-- disbelieVed---the···cohrt shcfuld.~:ins:t-rud't ···th~ .jury:, as 
it _.would ,r·eg·a·rdirtg' ~tnfe·rertces, :that· 'th~f ·horl':exlstehce of' the >fat:!t 
presumed·· has'>be'erf:··e--stao1ished a·s a'-matter- of law.·. On the othe'r~ 
hand,· if the Opp-on--ent ·of the pr~qpi'(lptiPti f-ails··. to· produ·ce 
sufficient evidence to meet the presumption, the jury should be 
inst-ructed that' ·-the; -pr·e'sumed fact has. hee-r{ established as a 

<··matter,,_,. of, law. 

Although Rule_ 301 .is ·silent with respect to how a 'jury 
is t~ ~e instructed when a presumpti6~ has been inVijked, ~h~ -~ 
presumption st{otild· _n_ot be meni:iol')-~d tq th~ 'jury. · . . . . ' ... · . . . . . . . . ~ .. , .. , ···' ... 

-- ' Fai-l tire t'o·.'· object to- arL:·improper instructiQn, i.e., ()ne · 
. that shifts the burden of producing· ··evidence- and the burdert of 
persua-~ion,. waives the issue. and it may not be considered on 
appe·a:Jf~~-.- See:: Sharp_ v. Co:opers_ &' ·nybra~d~ 6'49 F-. 2d _175·_ ( 3rd Cir. 
1981), ·c:·ert:~ 'deni'ed, 455:· u.s.-·93a,·- 102· s.: Ct:.- 1427, 11· L.Ed. 2d 

. 6 4 8. < ( 1 9 8 2 }::~ ' 

FOr examples ·of the applicat-ion' of :Rule :30,1c,--·--.-?~e 
Presbyterian/St'. Luk'e' s·--Medical "Cehter-·.-,v.··;NLRB, 653'· ··F;"-gd 450 
( lO~h Cir.). 455 U.S. 987, 102 S.Ct. 1608,. 71 L.~ Ed. 2d. 846 ( 1981); 
N-~-L\.R~B· .. _- ~,- •. -· -'I'ahoe Nugget,·· ·Inc't,· 584 -·F·.·&a·· 29·3; :_(9th ''Cit"~.:-:1978), 
cert.- denied'-;'·442 u·.s. 921·, ·-99 s.ct~ 2847- (1979)··· 

Rul& 3Ul would be cohsistent with the d~flnition Of · 
p-resumptions incorporat_ed in the Idaho ·uni-form commerc_ial Code. 
Sec'tion ·28-1--201(31) ,· Idaho. Code·, '-provides· that "- [plre-sumption or 
presumed means that the trier ·of fact must: find ·-the. existence of 
the fact :presumed unless and until evidence is introduced which 
would support. a find-ing of its nonexistence_."· This· is· the · 
"bursting bUbble"· -type o-f presumptfon·. · ·-The same is -·true under 
§ 28-4'1;_301 ( 31} of the Idaho Credif Code' ( 1'983 ). 

The ·Idaho Coritmftte·e agre:es that: a presumpt:ion is not 
actual evid'elice -but, ·rather·, is a procedural d~\rice· to aid ·the 
party_~w'ith th~,. burden of:::Pr·oof to· establish ·the···existe:nce of a 
fact as a- matter· of: law':' in ·the~ absence·· bf,:credibl~.---_--ev:ia·ence· to 
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the co11t:.r.ary .and· to. appo.rJion the burde·n of going forward with·· 
t'he introduction of such e'Vidence. See Speck v. Sarver, 128 P. 2d. 
at 20-21. · 

Rebuttable. pr~sumptions arise ~n·. Idaho· in a number of 
Wpys: as common,. law,: pr.:esumptions, e.g., the pr~sumption against 

· d.eath by su,i.cicte·; by.statutopy creation of a presumption, e.g., 
the presumption of leg4timacy provided in"Idah6 Gode ~ 7-1119; or 
by statut()rY ·assignment of'<:''pr i~a facie". weig·ht·. to ce··rtain types 
of evidence'· e.g. I/ the· certificate of an ackri.o·wledgment as pr.ima 
facie proof of ex~cution of a writing under Idaho Code S §~4~~. 

·~··~ 

Whe'r;~::·,:"th~· :statute .creatLng the ''•'presumption expressly 
'pro~i'jJdes the force that. the presumption shal.:l carry, e.g.~ to 
shift the burden ·.of proof., or ·provides the. weight of evidence 
required to rebut the pr~sumption, it is intended: tha.t the. · 
statute. shall.· goverp •. See,. ·e .•. 9 ~, Idaho Code § 7-1119. 

Rule 3ol would. change t}le r~le.>stat.ed in those ·Idaho 
·aecisions which hav~ treated a rebuttable ~iesurnption a~shifting 
the burden of persuasion as well as prqduction of evidence, or as 
having· evidentiary value:• ,o.f .·its .own. ·see, .. e .,g •. ,. ·Haman v. 
Prudential:. Ins •> Co.,. of :Amer ic~,: 91 Idaho .J9-;---415 P •. 2q. 3.05 . 
( 1966) • See also. F're it?.u:rghaus. .. v..,.· Fr.eiq,prg.ha,us ,, .. io~ IdahQ .•.. 679, 
651 P.-2d· 94·4 :.:·('Ct.App. 1982) (dicta ':"" proof of prima facie case 

·shifts: burdert .·to· ovet:come.:.pr.es.umption~ oJS<.marr·iage by• ·"clear and. 
posi t.ive ·proof" ;to tl).e .. contr a,ryt. · · 

The. rul~: i.s t'l'l.con~ist.ent wi.th IDJI 1 ~6 > (1.9B.2J , which 
WOUld. •instruct ~a jury· to··wefgh a. pres.umption as a· form. ·Of . 
·evidence. Instructing a jury to weigh a presumption .. ·as a '.form of· 
evidence is. perceived to. be prejudicial. because it enables the 
jury to attribut.e m.ore weight .to. the presump~J.on ... than to the 
evidence against it,; ... ,no ~at~~r how e;xtens:ive .or per§uasive. 

The . Co~mittee. ·b.elieves·· that it .fs.urlr:easqnable. to .exp~ct 
·a· jury to 11 we ig,h" a .Pr e_s.umption in· any. me.cirii.ng fui ·• Wqy, bu~ 'that a 
jury is capable of evaluating the factual inferences uhderlying a 
presum.ptionr that the allocation .oiL the burJ:I.en of p.rpo.f or 
pe:r:s\lasto.ni 9Jl-:an·. isSJ.l9;;. s.hQ,Ql,d.·be .. maoe. b9se.o. 9Jl. qons.i.9e:r:.~.tJon of 
·the. policies· .. involved ·in the.,·.pa_rticular. issl.l.e: .be.fore th~ .court, 
rather th?n by ... any::.,a.utomatic .. operp.t·ion •. ·of:··t:he.: presumptio·n;:.an.d 

·.that· the primary function of. a presumRtion should:;~.be· to r.elie.ye 
the party who: .has the benefit of the presumption _fr.om .presenting 
furthe.r pr;oof of.the .·presumed fa.c.tuntil the opposing party. has 
presented substan.t'ial. ev:i'dence of the~; non-e~is,tence .of the, fact. 

An inference of: fact is defined in IDJ'I 123 .to be one 
which may logically ·and reasonably be drawn f.r.Qm ano.ther f~qt or 
group of. fgCtS,:: .. eStqbl.ishe.d.b.y. the evi(len.c:e •. ,As· distinguished 
.fr:om··a,p,t:e.sumption, .the Idahq .. Court ·of Appe.als hqs .. saiq: ."Tl:)e 
fundamental differenc·e between an inference and a presumption is 

c 301 p. 3 



that- an"·~'?i:rtference·-.'''is pe'rmiss'l.ve~: a· tYler of- fact' may -'·choose 
... whe.ther :.or no~ .to·.draw it. ____ A presu.mption,, on the ·other hand, 
·attache~;·defiriite -•pr:'obat>i,ve·;·value;-- to,cer:tafn ·facts. If _the · 
·presumpti'ion :·i:s conc1ustvev 'it· rrl'cftldates ·a "particular concl'tision. 
If i £;'.:'is' 'r·ebt.lttabT-e-, -->it rnari.dates -:the·:- conclusion·iri ·-the. absence. of 
contradictory:·ev-±:dehce." state··.v. Williams1· 103<Idaho 63-s, 639, 
651 P.2d 569, 573 (Ct.App. 1982). 

Rule 301 ~ould have no effect upon conclusive p~estimp
·tiohs, which _are really nothing more than disguised rules of law 
created by statute. See, ~' Idaho Code § 30-1-56, providing 
that the cer-tificate_ of incorporation. shall be conclusive 

.. _,evidence· that.t':·all conditions precedent required of the 
- incdrpqrat6rs have been m~t and that the corporatiop has been 
incorporated • 

. Action Recommended on Idaho Statutes or Rules: Revise IDJI 126 
(1982) to conform to Rule 301. 
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Rule 302. Applicability of F.ederal r,.aw ln Clvi+ Cases 

In civil. ·ac:tiona. a~d pr~cee(i,l~g-s, ·the eff_ect of -~ 
presumption iespeeting a ~act. wbich is an element~of ~ claim 
or defense as t6. ·which Federal law supplie~ ·the rule-· of 
decision is, deter.mined . in accordance with Federal law. 
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COMMENT' 'TO RULE 30:2 .·' · 

. Prior: Idaho ·:statutes or ··Rules:' None. _. 
: . .. , ' 

Comparable Federal Rule: Same as F.R.E. 302, only conversely it 
· applies ·state law~· 

Comment:· Rule 302 'recognizes that.:parallel jurisdiction in state 
:and·· fe·dera~ Q;Ourt.s exists .in ;many· instances·. 'The rule provides 
that when a,·,·;federally :created·· right., is· litig.ated: in an Idaho 
court, any prescribed federal·presumption shall~be~applied. 

The :.rule·.is intended to.apply·:orily 'to ·those ·situations 
in which the presurnpt·ion operates on ·a ·substantive element of. a 

· claim or defense. The rule would ·not apply to· federal law ·'when 
:c:·the ·presumption operates upon a lesser aspect of ,·the case, con
ce~ning an issue which is not a substantive element of the case. 

The Comm-ittee believes that the rule is desirable .for 
the dertai~ty and consistency it prbvid~s~ The alt~rn~tive to 
this .. rule <Would· be to· have no rule on·.this issue~ thus leaving 
the question open to a c~se-by~case determinati6n. No I~aho 
stattitory or case law has been found. 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 303. Presumpt:·iOQS --·~n ,Cr im~nal Cases 

(a) Scope. Except as_otherwise provided by statute, in 
crimin~l cases presumptions against an accused,· recognized at 
common law or created by statute, including~statutor~ 
provisions that certain facts are Prima facie evidence of 
other fac~s or of guilt, are governed by this rule. 

(b) Submissi~n-·tb jury. The coutE shall not direct the 
jury to find a presumed fact against the accused.· The court 
may submit the question of guilt or of the existence of the 
presumed fact. to the· jury 1 if,· but only· if,.· a reasonable 
juror.· on ·the· evide·nce as a whole, including· the evidence of 

. ,,the basic facts, could find guilt on the presumed fact beyond 
:.a reasonable doubt~ . ' 

.(cl Instructing:··:tbe·:jury~. ··whenever·-the··existence of a 
· presumed fact. against the accused is· suqmi tted · to the jury, 

the _court in insi;ructing the jury: $.hall .not charge in ·terms 
· o.f a ;pre-sumption.. 'r.he cba.t:g~ sha.ll._. includ~ an instruction to 
tH~e effect that the jurors. have ·a right to dr-aw reasonable · 
inferences from facts proved beyond a·reasonable doubt and 
may convict the._ accused ·in reliance upon an\· inference of fact 
if th~y •. concl~de· that s-uch infer.ence is. valid and if .. the 
inference;.i:j;~;convinces· the'm. of,: guilt -·beyond a; reasonable doubt 
and not'.: othe.rwise •::;;: · · ·· 
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COMMENT TO RU~E 303 
,:._.··.' .. -· .. '·. :· .. 

. . . . ,\ ~ 

Prior· Idaho Statutes or Rules:· · None. 

Comparable Federal Rule: None. A similar proposed Federal Rule· 
30 3J' which. referred :::only>:to '·presumptions,, W.'l.9 .rgj_~ct~.d by 
Cq,ngr_es:;s in 1974. since· the :subject:.~of::pres_u.mptions in' criminal:"' 

'cases: was being. dealt ·'with \ih proposals to .itevise the; cr irninal 
->code~~ No'·code<·has ;been· adopted,. as :of, Decembei·; ·1 I" 1983:~ 

Comment:.· Rule ':303.-:;applies to·.· presumptiorts.:·:d·irecte·d against a 
defendant in'· a ·criminal case~ ··under Rule :;go 3' ··!''.a presurtrption is 
a :rule->·of·, procedurecwnich .: provides that ·>when. proof ·establishes a 
basic:. fact; an ·inference; may, hot inust, ''be drawn that··ahother 

· 'consequential.' material,. fact termed· the presumed fact, also · 
. exists unless and until a specified conditio~ is met." 1: 

L·:'"-·J~ -WeiYnstein & M. Berger, Weinstein's Evidence 1r 303 [02] ( Supp. 
•· 1983). Compare·:to \the rule in. a civil case where the conclusion 
··must; . not may, be draw:ri>i if no evi.den·ce is offered· to rebut the 

existence of the presumed f~ct. 

· Rtiie·i~J03''is based on constitutional standards that have 
:>,'·evo-~ved ···f~om- -a~cisions·· of·'',~hef:United st·at~§ qUPt~!'1.<:·:.::99urt. s~e, 

e.g·'~ 'Tot:·:v:~ United,.'.States;· 3~9:U·~s.· 463·r~:·-6~ s.ct.:·:,l-241; 87 
L.Ed. 1519' (1943')l United·ostates v~' Romc;lno; 382 U.S~: 136r>86 
S.Ct~ 279, 15 L.Ed.2d 210 (1965)1 United States v. Gairi~Y~ 3~0 
u.s.· 63,_ 85 s.ct. 754,. 13 L.Ed.2d ·. 658 (1965); Leary v. United 
·states~ 395 :::u~s:.,-·6, 89·,s:~·ct.l532; 23·L.Ed.2d 57· (1969) 1 Turner 
v. Uriited. S~ateS'I 396 U'.s~>· 398,. 90 :S~Ct,; 642, 24 L~Ed~ 2d··:6JQ 
(1970); Batrtes-:-v.:·United -states,.· 412 u~s. 837, <93 g,~ct. -2351, 37 
L.Ed.2d 380 (1973) 1 In re Winsh-ip,- 397·u~s.- 358,.·-go··s.Ct. :1068·, 
25 L.Ed.2d368 (1970)1 Patterson v. N~w York, 432-u.s. 197,97· 

· ~. et. 2319 i 5§-.·~ L:;; Ed~ 2<1 281 (19·77) ;··,·county :court of:··. Ulster. County 
v. A1len:;··442:~?u.s·~"' 140, ·99 S~Ct~ 22131 -60 ;L.;Ed.2d-;777 (1979);. 
Sands.ttofn< v ~:. Montana·t. 442< u.s~ 51 O>, · 99 s • Ct ~ · 24 50, 61.· L. Ed .;2d· 39 
(1979"). 

Subsection"" (a) states the scope -~f the rule. I.t makes 
clear that Idaho statutes using the phrase "prima facie e~idince" 
or "p~ima facie proof" wi~l be regarded as creating presumptions 

-within th~: meaning, of ·,this rule.· - · 

' The: e}C'ception 'in ''Rule >303 (a)' II as otherwise provided by 
statute," recognizes those statutes that·require the accused to 
assert and prove affirmative defenses or shift the burden of 

l~~blt~~ .~~!$b·~~~~n;~f.T~~~~~giJ.,~·~:~a~.kR~: LJ.~~~~ri,,~~~~t!t>E.~~I!.~e 
.defendartt to rebut the statutory presumption that a person does 
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. not: ·have. a valid prescription to pos~ess a controlled substance. 
The Co~mitt~e expresses no opinion whether statutes such as the· 
example given wfll: survive the constitutional standards discussed 
in the cases qited ab6ve. No cases~ha~e been found that relate 
to this particula~ statute. 

Subsec.tion,. (b). recognizes that .presumptions in cr irr,t.inal 
prosecutions pose p:ro}:)lems· not. involved in civil- cases. The rule 
mandates that .the· court· sha;}l not· a:'i.r~ct:: the .. '.ju·ry; :ip•:a. crimin9l 
proceeding to find:a,,:presumed.-:fa·ct ag~inst the accused. Since a 
verdict of guilty can never be directed~ it follows that the 
cou:r:·E cannot :''dire·ct· the·· jury to. f.ind. a· presumed fact ·against the 
acct:(s.ed as to. any: element: of the o13fense. · The use· of·· a 
pres:·u:mption. cannot. take away from th~o;_jury. any evideritiaiy .issue, 

.... and the. court can· .. subntit.: the ex:is.t,en.ce.,:;'.O:f.·,,the ·' pres:urned.,, ... fa~.t to .. 
tbe jury only if· the jury could-:.find,guilt- o·r the presumed. or 
•inferred fact beyond a reasonable doubt based on the evidence as 
.a whole. · · 

The rule contemplates .that, as with presumptions, the 
jury cannot be di~ected to find the ~xistence of an inferred fact 
agairist the accused. 

·.Subsect-ion·· ·(·cf permits_: -the·· court·· to_: in9:t:tu.c.t th~· j~ry of 
the existe·nce of. q p-testuned fa¢t in ·t~~lJlS t.hat.: .. S:re ~ermissiye 1 

but not> mandatory,: and .p~ohibi ts .. cba_r<tin~i. ill terms 'Qf. a.· 
presumption. · · ·_ · 

. In recognition that the ·jury may be instructed ~n .. terms 
of.p~rmissive inferences~ the rule~-r~quires~th?~·the.jvry be 
inf<Jrm~d that the. fact from .which. an inferen·ce. may be .drawn must 
be p:~·oved beyond .a· re.asonable dotil)t. · .. · · 

~ ·. ~;:: !.!." :· 

.... __ _ Ru~~d303 i_s ;Ccn1s:i'stent· with Idaho case law· to the extent 
. it'. i;>"rohibits~)'the court·· from shifting the burden of proof to an. 

· -accused on any· essential element of the: offense . ~harg~d aria:· to 
the extent it prohibits the cobrt from directing a j~ii ~~ find a 
presumed or inferred fact. See State v. Trowbridge, 97 Idaho 93, 
54 0 P • 2 d 2 7 8 ( 197 5 ) ~ state · v • wage n ius , · 9 9 Idaho 2 7 3 , _ 5 81 P • 2 d 

. 319,;.:.(1978);·-and State,v.:Fuchs; l,oo·.Id'aho-3411 5~7:-.·1;>.!2d. 227 
(1979). . . . . . . 

Rul~ 30 3 i ~ . cons :i'ste~t wit;l:) .S.tet_te.;. v. _.· Wflli~mf3:1. 10 3 Idp.ho 
635, 651 P.2d 569 (Ct. App. 1982), holding that the jury m_ay be 

·:.:.-instruqted only in.:: terms of permissive. inferences-: and• not by 
. refe-rence·· to pre_sump1:,ions. 

,·.. :.;":/:.•. ·;:;.,;t)/ . ii 

Action. Recommended,· on Idaho Statut~s·or Rules: . None·· requir.ed. 
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Arti.cle IV treats the. subj·ect of re:IevanCy and the.· 
!:imitations:. impos.ed ·on:-.'the:. 'a·dm1ssibi1ity. of . relevant< eviae·nce· 'by 

·:" var.ious J?Olicy co.nsiderations _· inh"eti t'ed f~om ·the qommon· ·lawj 
· embod:Led.': in.' statutes or othe·r:: .. tules, or.: 'a):ticulated definitively 
· · in .1;:he' :Rules· 'themse:l ves. ·>, · · 

. · ~- /. Ru;_l'e~/<4 0 li~· :sets .. · '·fb r t h. a::_l)·r oad>:de f i'hlt i'bn' .'bf' . . }' r el e ~ian f 
e vidence." -wh:±bn .;-s~b sumes t:he · ·common., Taw,.:.:c.once_pt , of: .. in~te rial it *I~ 
Rule 402 st.at;es the general rule that- rele:Van't::<.ev:idence'·. i·s 

.. admissible and irrelevant. evidence_ is inadmissible._ _Rule 40 3 
arti:culates the -f.u.ndamentalbalancihg ·test<·und:er:~· which relevant 
ev·ide.nce~'''Inay properly:·. be.: exc1Lided•·if.' its"probat.ive va1ueJis' 
substantially ·-outweighed by. any of' s'everal constderations', 
includ.ing prejudice, confusion or delay. 

··.6 

_ Rule 404 and 405 deal, respectively, with the 
· :~-. admiss_ibil i ty of . character evidence for substantive purposes and 

the .proper·. methods O"f proving it.· ·They should be _re:ad in· 
con:junct.io:·n~ w\Jfth, Rule ·608 ·which. pre-scribes the>.parameters of · . 

. .- .u s'i.ng,,.,.charac ter ev ide nee·· for· ·:at tacking· ·or .. r eh a bi l:i t:~ti ·ng 
cr.ed:ib~lity· •. :.Ru:le:·.·40·6~:covers· the related queation ·of .j:he. 
admis§:.ibi.li:ty of _evidence- ·of :habit or -r-oubine: praC:tice·. 

~- . . . . . . 

-·. 1 . ·
1?' ·, Rule.s 407 throu.gh. 412 deal with spe~if.ic··· recurr-ing 

relevancy pr·ob1em:? •> · Rule. ·407· adJ]resses: the adrni~sibili ty of· 
evidence of subsequent.· remed.ial measures~ : .Rule-· 4 08 concerns· 

. proof of· compromise and ·offers to compromise. . Rule .J,0.9 precludes 
e·vidence~ that:'·::a party: paidi' or ·offe-'red. ·to;i. pay, a·ny<ofher party's 
medt_cal;;expe·nses, and' _expense·s relat·ing. to·death .. :or. property· lbss. 

· '·RUle:;41;0 :de·crl,,$ _ wibh': :t:hEh··gQi1Elt'9.'l::: inadmis-sibility. :o~:> guilty or nolo 
contendere··,.'pJ;;~:-~P!.- ?t):~l-'_.;r,e+.~ted statements with an exception' to·: · 

... permit. ·Iim-i..t~c:i:d:u~e ~:f. pt;?J:~m~·ll};S,· for:·'J1TIJ?~aql1,m~p~- pu,.:-p(?S:E:tS··: ·,Rule 
411 covers_ evidence of liability insu·rance. · Rule 412 addresses 
the admissibility in .rape and sexual assault cases of evidence of 

~~· 

the past sexual behavior of the victim. Finally, Rule 413 
addresses the admissibility of evidence of the proceedings of 
medical malpractice screening panels. 

The prnposed Idaho Article IV is identical to the 
existing Federal Article.IV with the following exceptions: Rule 
402 makes relevancy a question-for determinatitin under these 
Rules or other rules promulgated by the Idaho ~upreme Court and 
~fails to gi~e recognition or effect to statutes which exclude 
evidence that.,.,,,is <.relev(int and ... otherwise admissible; Idaho Rule-
409 is. expand4(¥a to. ·en6'6rripas·s .. ~~pens~s i~lating to death or . 
property loss; Rule 410 permits limited use of statements for· 
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impeachment purpos~s:--;:R\lle :.412: mo.difi.e.s n.ot1ce requirements; and, 
··Rule 413 provides that· 'ev.idence of ·proceedings of medical 
malpractice screen~ng: ~~n~l~ ·.is in·admi?sible in civil ·actions. 

The application of Federal Aiticle IV Rules has caused 
few problems in .thg,s.~. courts. Questions have been raised under 
Rule 403; ,concerning, .. the nesessity for making a <record: of the 
ruling, how to t,re.at conf;Lic't.·s .. between substantive. law 
evidentiary, provisions· and:: the rule, a11d whethe.r the rule applies 
in trials .by. court. Under R.\11e 404 j.ssues have'·been. rai,s.ed . 
regarding the quantum of proof re·quired to establish anothe.r 

· crime as fact and whether :evidence of another crime is admissible 
be.for~ the pe:'rmissip1e: i~St1e'<' .e·.g.~ ,. i~tent,<is plac.ed in dfspute·. 
These· ar.e. problems of application that vary from. case to . case and 
cannot be .. :re9olved .. by rule·. 

. ' ' 

Rule· 4o_7· has been;< the ··supj ect ·of. a: .significant: dispute 
as to .. whetner .. i.t. applies< in.··str..ic~t· liabili.ty •cases. ,_·.There. is.· 
some divi.sion. among the federal courts. ·F:or.· reasons stated in 

·the Comment to Rule · 407 ,. the. tdaho Committee. determined· that .. the 
law for Idaho on this issue should be left for deyelopment on a 
case-to-case basis. · 

. . . : 

. U:nder- Rul'e: .410 ,, questions. have been raised whe:ther it 
:: · appilii e:S·,. :tO·' ~gjertts,; of·. the P:t'OS~CUtOr :·,or;;,.:,to ··non-lawyer~. statementS 

made iq· p_erfo:r~allCe;· Pf.XJ.t}1er ple•:a· .bargatn:·Or.>to sta:telllent.s'· l:)y the 
government.·. · Conc6erl'\s; under Rule 411' .J;lav~:····involveq a:~.~etnwts ·to 
",smug g 1 en .. : ·evidence::·.· 0 f· .. ·i hs urance· .. ·before :'"the··. ju!r y· ;d~spi·t~e .. the 
policy underlying the rule and ~stablishment of standards for 
admission .Qf such evidenc~·-'• Again 1· th.es:e· .. are· matte·rs· relating to 
application of the rules in ·the varying:. circumstances of each 
case and are best: resolved on a cas·e . ..;oto-case basis • 

. ·: .. ' 

·Rule 412. is the Privacy Protectiorr. :for. Rape; Victims· Act 
.. of 1978. Although some commentato.rs hay.e express·ed: concerns~· no 
·significant problems have .. been r:.epqrt:e~, · p:erh:qps .b:e:c.aus·e~;·the -rule 
has been ip e·f.f ect .only s.ince .. · 19 79.. Seep generally·.: Epstein, . 
Emerging. Problems.·under:the.:PFederal Rules ·of Evidence, A.B.A. 
Sec_ •. of Litig. 52-91 ( 1983,)· .• • · 
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Article -iv~:· · 

RELEVANCY AND ITS .LIMITS 

Rule-401. Definition of ielevant Evidence 

"Releva:nt E"idence" meitt1s: e~i.dence having: any tenden.cy 
to make the existence of any fact that is of consequence to 
the determination. of the act,:iol1,, ~ore. pr()bable or less 

. ~~obaJ:>le' than it: would be ·without the ·~vidence.~· 

R 401 



•. ::.'·· •. '. 

COM.MENT TO RULE 401 

Prior Idaho Statutes or Rules: None. 

Comparable Federal Rule: ~~~ntiqal to F.R.~. 401. 

' ' 

Comment: Rule 401 defines the ki.nd of evidence that Rule 402 
·makes admissible, subject to·: the .numerous except.ions 'provided in 
Article IV and other statutes and ru·les. 

It i~ a gene~al rule intended to provide guidance to the 
court'-'when exercising its broad discretion in determihing whether 
to ad~it or eiclude proffered evidence. It is only orie of 
several rules the c()ur t mQst appl,y in the prpcess .of ruJing on 
evidentiary questions. Other consideration~ include whether the 
probative force of the evidence butweighs its prejudicial effect 
under Rule 403, whether other requirements of admissibility have 
been satisfied such as authenticity under Ar~icle IX, or whether 
the evidence is nevertheless excludible by reason of 
constitutional grounds, statutory iestrictions, procedural rules, 

-1~' or by these rules. Specific recurring relevancy problems are 
treated in Ru~es 404 through 412. 

"Relevancy;. is'· not an inherent. characteristic of any i tern 
of evidence but exists only a~ a relation between an item of 

·evidence and a matter properly provable in the ~ase." -Federal 
Advisory Committee Note to Rule 401. In this context, Rule 401 
provides two standards for determining·whether evidence is 
relevant: (1) does it tend to prove a fact th~t is "of 

~ consequence to the determination of the action;" and (2) does it 
\. have-·:.tany tendency to make the evidence of that fact "more 
prob~B1e or less probable than it woul~ be without the evidence." 

', ~: ::· . . 

The first standard is traditionally ~eferred to as 
requiring that preferred evidence be "material" to the issues in 
the case. The term "material" was rejected by tne Federal 
Advisory Committee as being "loosely used and ambiguous" in favor 

· of language adopted from the California Evidence Code. The Idaho 
. Committee agrees with this view.· 

Whether th~ evidence tends to prove a· fact that is "of 
consequence to the det~rmination of the action" should not be 
narrowly construed to_ mean only evidence that ~irectly tends .to 
prove cf.- fact bearing on the ~issues as framed by the pleadings or 
issues that may be framed by the pleadings if amended within the 

\discr~tion of the court under I.R.C.~. lS(b). The Idaho 
~Committee agrees with the b~oad int~rpretation bf the rule by· the 
···federal cour-t,~~~>}"'' Evidence may, be indirectly consequential when 
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o .. f. . .fe.red. -to, :att;~c_k. o.r .s_uppqrt the. cr:~c:l.:i:l,-i,li.ty ,,of a .. W:i tne~:s.,.. ·to 
e.·xplain toi a_.i;d the:· ·:factfind,er in unoe·rstan(ii~g :'9the·r . . 
conseq:uerlt.;:la1 eyidenc~ l:' or·.::to' lay . fo\H1d'i=ttlonr· fdr t.~s.~:imo.ny o~ the· 
a dm ~ $ s .. io tr ;'Of .. C>. ~-h~p··.;)'G on~.equ ~n t ia 1 ev id.e nee·. _·. · See , ; e. ig. ~ _.· ,· B ~ rk ~.Y : ._ .. 
Ph.<:>t6}: <IriC~)·::v~ ·.Ea·s:,tm·c;in./t<odak · G.o.··,: 60.3. ~ .:?d ·· 263 ... (:2:pcl· C--i r· •. · 19'79), 

. ce.rt.: ... _denied ;,44.4· _;,u.s. 10 .. ~:3,..- J.O._q. s. C:t.·. ·.~Q..6._l·;: 6.2 r.i··~:Ed. 2Ci .~·783. : · 
(1980); Travis v. united sta·te$·, 26'9 ·p·.'2a 928 (lOth Ci(.• .. :L9·59).; 
United States v. Iaconetti, _406 F. Sup~. 554 (E.D. N.Y.) aff'd 
54Q• :F •. 2.d ·-S74:··· .. (2nd.· ··:Gir .,.19:76·), c.er.t.··. denied ,.:429 :U •. S·.; l·04i, 97 

,_s.ct.·i 7<l9, .5Q:.:L.-~¢1:·2d 7S4,;:•·Cl.~.7?,).; t:Jo-i-~ep s.t~.tes v.; Giese:, ··597. 
F .-2d: ::1170, ( 91;:h O::ir-:,.;_; .. ·19:79} ;. :_c~·r.t.::: .. : 'de:n~ed ;.- 4:.4 4 U-.-s • .-· -97-.9 ,··10 0. s. Ct. 
480, 62 -L.Ed.:·2d .4·05·:-::(19.79)·• • :;-·>,. . 

.·:> ··::,~\Rul~·.;,4Q:,{:';'r.~qu.ires~""''O_Q1y. th~b ·:,tbe··--~pr·o£~£·ered· ·ev.ldt~fncEi-·have 
"q,ny;· tendency" to make· the-.·e?C·is··.tence :of the :if.a~ct· ·more ::.or less · . 
pr:9~.~able ~· .E9::9.h, _i te.mr·,of.,. -ev~:qence.;-;~n.eed no.t ·::a;l;qne_<··hqve. ·proba:ti v~:. · 
y.a:llie i·f· ·i;he ·c_urnu1ative _effe_ct,·is·-;prqbative:(i·.See, __ ... e.g. , ___ U~ni.ted 
stat~·e.:' r:v. _.aat\ri.s,, .. :~;6 61 .F•··2d 138 (lOth ·eir·. 1981 > ~.:,noe· ·v •. :·,: -~.e~ '.Y'Qrk
city_ ·ne.t>' t ·of· socfal Ser.vs:_ ... , 64~ F-.2d 134 (2nd cir~. ·1981) ;: .. Bowo.en 
v. McKenna., 600 F. 2d 282 (1st Cir.) , cert. denied, 44 4 U.S. 899:, 
100 ·.S·~~l~t .a 208, -62 :.,J_,.Ed. 2d 135 ( 19.79) • 

. ~f~f~ ·: . . :~.;. 

·Remoteness. of th.e. proffered evidence· from.,:t.he. issue 
being sprov~d. ;may be cons,idere.d>-.in determining prob~tive value 
ung~ r._;.:R~le \~4~1,; •• · :,.S.eg.,,·,~~~-··9 .• ·,: ··Kaufman <v•·: .. Uni;:~ed ·sta te..s , .. ,26 8 F. · 

· · :Supp._ •. -4.8·4 __ (:·:m·.;:-D ~ :·;.r.t~s:~·.;:,·:L-~?71·, _ .. _Un~t:ed .St:ates_ :v. ·Tyes , .. _609_ .F. 2d 93 0 
(9t.l:l•:·~CJI;<·).,.· cert'·~~::.d.eni.~d,:-.-4-45i.::::lJ.S~ :.919; 100.- S.;Cb. >.Jr283r ~6-3 
L. Ed. qf.=I 6 0 5 ( 19 8 0.) • . 

-.~t;J;·· 'l:'her.e-ti_s no ~tatutQt;'Y .defin~t-ion;of :-••relevant evidence" 
in::<11da'no; ·how.:ever, ~ule.:-.·4 01 wo.u.ld .be qonsis_tent with existing·· 
Idaho, .qa_~e<·law •.... ,,,see ... st;at_e v •.. Farris;•, :48 Idaho 439, -466., 282 
P. 489,.(l929), ( "[tlh.e· rule no doubt .. ·is that any legal evi.dence 
whicft·logically .·tend.s· to •·prove. or·.,dispr.ove·-.. :a .. ·m.Cl>te.~-i:ct~:·tfact ... in 
is.sue is relevant and ther.efore admissible, .provi.ded,; .. ~it is not· 

·too remote o~ speculative or otherwise of 'such slig~fy~robative 
.value as tojustify;the·,::court i.n ex:c·luding it.·:on·the ground of 
imrnateriali ty:•,"·) • 

'·,rn·- State v. M.ar1ar;··94 ·.Idaho 803, 498 P. 2d -1276 (1972)·, 
· th~ .. Idaho §qpreme .·Court. stated:. ·" [r ]elevS:n.cy, . as def.:i;.ned in·. th_e 
Idaho .·casesi. encompasses two main aspects' The first, ... · · 
traditionally denominated 'materiality,~·- requires that ·t.he 'issue 
for ·which the .. specific evidence. is offered to prove. be -a mater ia1 
issue in the .case. The•second aspect of_ relevancy concerns the 
probative value of the offered eviderice. Evidence offered to 
:.prove a material issue in the ·case :.;.is not relevant ·un1ess it 
logically tends t·o prove:~or disprove·· that issue." 94 Idaho·.a.t. 
809. See a,ls.o. ·Williams v ~·:· Iq~bo.·:Potato S:tarch···Co ~--, 73 Idaho 13, 
22, ... 245 P.2d 1045,: 105.0>(1952),::("[iJs is._fundamental-thc:tt 

.. :·, -~--. .evide:nce_, t:o .. '.b.~·;;_:a~.m.i$s!~ler,-"::;ffipqt :r~-x~_te.:.:ct;~?-:~-i:.ln~ ::b~.:con.:l:ii:led ·.to the 
matter in issue."); Bris66~V: Ni~hiti&hi;-Irr5"·Id~ho 175, 667 P~2d 
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,278. (T98.3): State .. v •. ·WilTiiams, 103 · Idah'o:·635., 651 P~2d 569· (ct·. 
App. 1982) 1 .st~te ;v.· :crawford, 99 Idaho a·7, 577 P . .-2d 1135- (1978); 

.. ;Smi:th v. ·Smith, 9S .IdahO '477·, 5:11 P.-2d 194: ('19'73)·; State v~· .... 
Bea.§on,· .. ~S.Iqaho-::.76·? ,· 506 .p.:·2a. 1340 ·(:1973); Mduntain'.'States 
Telephone,··& Telegraph Go; v~ Jones,,, _[6. r·qaho_·.24.·~;, 28U'P.2d 1067 
( 1955) 1 Allen ·-steel Supply co. v ~· Bradley, 89 ·raaho 29, 40 3 .. P. 2d 
8 59 ( 19 6 5 )' • . . •' 

-~ . ···.: ·~·.: •' 

i·:·. 

Although the I~4~o Co~~t has held ·tha~ re~oteness is~ 
grounds· :t;pr exclusion, ~Q.bach v. Scott·/ 20 Idaho 558, 119 P. 295 
(1911), more -recent deci$i0.11..S · ind~qate remotertess affects the 
weight of the evidence rather than its >>admissibility. See 
Blankenship v~ Brookshier, 91 Idaho 317,: 322, 420 P. 2d 800 
019~&)(RThe~deter~fnatiort"oB~the question·•hether evidence is or 
is .not too remote is for -the determination. of the 'trial co-urt, 
and it· is clothed w$:th :wide>discretion irl this regard." r. . S'ee 
als.o .. In re .-Goan'f:f.Estat¢t:8-3 Idaho ~568,· 3:96 .. P,~q 831 (1961Jf -•Koch 
v:-E"lkins, 71 .. Idaho'·.5o, 22SiP.2d 457 (l950) r; Hoe>t<?n·.y •. -CitY of: 

· :.Bu~ley, 10· Idaho 369, 219 P. 2d 615 (19!50 )·~ · · · · 

"In· a co~rt t~ ial, the ·judge ha~.,cjreater lati t~de .to 
~dmit eviderice a~d to e~aluate its weight, than in a juri trial." 
Erhardt v.· Leonard, 104 -r'daho ·197, 202:;: ··657 P.;2d 4941·<499 · 
(Ct.App. 19-83-)(court refused to super.tmpose its judgment upon 
th~t ~-of tl;le .trial ·¢H:>l1t::t .I'~.g~r:d.~P9·,the·:t:.~:J;evq,ncr of:··t:he _evidence 
;in ques·tion ).·~r:': ·s~~ a:lso .·G.ulllq(d ~.v.· ··Dep:a'ittme·~:t'i'of·~EmploYntent, ·1oo 
Idaho 6:47; 6d3 .p·:.·2d>9·8l (1979)f slate· ·v~:<.Al~vtord~ 47 ·Idaho ·1621 · 
272 P. 1010, (1928). . . . . 

The law of .Idaho specifica11y-·allows evidenc.e to . 
challenge credibility.;· See Comment· to 'Rules: 608 .·and 609·~· The 
Idaho Committee agrees that .·eyideoce to: .ch~1lenge: cre?ibi1ity is 
admissible under Rt1le 401 ("evidence O:.f credibility is·always 

. relevant") and that the're is .no need ·to' expressly so provide as 
did Montana.· 

-It has>been held that it is .. prejctdicial ~rror ~o e~dlude 
irrelevant evidence that is offered to e~plain irrelev.arit~rtd 
inc;ompetent evidenc;e, in~roduced by the o'pposition over objection. 
Murphy v~' Mut. Life ~~s ~ ·co. f 62 · Ida~o .. ·3Ji~, .J .. :l.2d'·.P .2d :·993 ( 1941); 
King v.· Hahnt 40: ·Iclano:·-55.5, ·234 P·2~ .. ::937 (192'.s}.:-'.A3ee __ also···state 
v~ Carter ~--·.··_103 Idaho 917, ·.~·~2, · 655 P.2d· 434· -(1:982)( "An·op~~Ilent 
maY·" reply·· with similar evidence ··t~. it. is ·needed· '·to-\erad'ica.te ,·an 
untai r prejudice ,:\tlhich: might ensue.'-. from·> the or· igtnal [ immate r i a1] 
evidence.~').; ·state v.·Brey~rr,_~o Idaho 324, 232·P~ 560 (1925) • 

. ·. ·{··,, 

Under Idaho caS~ law 1' prelfmihary:<qu~stlons to a ·witness 
wh.ich are not r~leva·nt- at the. ·t].m~, ask~d bu~ .. which ·lay a ..• 

.. foundati_on .·. fo:r lat:er rE!l~van~·.t~?,t~.;~.~PY .~x.:-.-.~ per~is,sil:)le •' 
G. BE:ll, Handbook'':.of Evid¢rice for 'the·. Idaho Lawyer,· 29 ( 2d ··· ed. · 
'1.972) ;·::Shepper:dd_·Investmen .. t.,;.:Co. v. :Roscoe·, .. 48,.'Idaho 405, 28J P. 
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-: .. , . . . .: A~ tpo4<1hc:··Ide1l1.o, ca9r. l~w ha~ _used the 1C1nguag~ "material 11 

·.~pg "prqve: q(.:-ql~pr;~~~ {" ·· tq:~ ._COJ1lmi~te.~ .·. __ qel i_eve.s ~~e. <?t 1 t~e.<~ . ±~-ri~},la~~ · :i9r.:.960:.~.~qp7ns~·r. ~-ri~ .... ':m()re< prob~J?te_ · 9r ies..~ · p~9t)~P.le II 
· fbund iri R~l~-401· db~s hot sub~tantially change exi$~~n~;Jdaho 
law and is more clear and meaningful. Use of the· language· ".more 
probable nr less probable" would also be consistent with IDJI.ll2 
(1982). 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 402. Re:tevant Evidehce.Gen~rally Admissit.:>J.e; Irrelevant 
ividence In~dmissibl~ · · · 

All. re1ev~.J:1t. evi(jence ·is· admissible exCept as otherwise 
provided by these rlt+es o·~ by other rules· iipplicable in the 
courts 6f this stat~~ e~idenc~ whi6h i~ rt6~·relevant is not 
admissibl~. · · · · 
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. .. ·:· . . ' .. · ... , 

Comparable .Federal·: Rule: ·. Subs taritially · the same ·as F. R. E. 40 2; 
the"'.•lailgua<je ··fs ia1t:e~ed ;to·· qorifdrm __ to s~ate ·pra.dtite·,.a.rid 
·r:~·fere·rice/to __ ~·tatu~dry, restrictions. orf·l:admis~·ibil'1ty·.•of ·evidence 
that . fs re·levarit 'arid othe-twTse :admissible is .,·,dele·ted. . ·.· 

\ . ~ . ; :"· . 

Comment: Rtl'le 402;::/st.ates:· wh.atic'ha$ O!bthE:{rwise -been the· rule :by 
im:Qlidatforf and Case law.. Under ··Rqle 402 ·r.el~vance t' as: ·'define~ 
in ~·Rul'e: _4?.1 ,:·.·is .the · th~eshold cr iter :ion of: admis_s:ibili ty •.. Rule· 
402· "ptoceeds t-o ·enumerate <the sources·· of exceptions· to the · 
general principle that relevant evidence is admissible and 
expressly provides that irre1evant .evidence is inadmissible. 

. Although riot specifically stated in Rule 402, it is 
implicit that evidence obtained in violation of the 
constitutionally protected ~ights of a party would be 
inadmissible under "the rules applicable in the courts of this 
state." 

As applied in the federal courts, it has been held that 
there _is a p~esump~ion of admissibility of evidence that is 
relevant under Rule 402, and there is a burden on one wishing to 
exclude such evidence to. advance a convincing reason for doing 
so. See, ~' United State's v. Dupee, 569 F.2d 1061 (9th Cir. 
1978). 

The Cornmitee believes that Rule 402 is consistent with 
existing Idaho case law. See,.~, State v .• Marlar, 94 Idaho 
803, ·499 P.2d 1276 (19.72); Williams .v. Idaho Potato Starch Co., 
73 Idaho 13, 245 P.2d 1045 (1952); State v. Farris, 48 Idaho 439, 
282 P. 489 (1929). . . 

To the extent that.Rule 402 recognizes the power of the 
Idaho Supreme Court to adopt rules relating to the admissibility 
of ~vidence, it is consistent with I.R.C.P. 43(a) which prbvid~s, 
inter alia, that "[a]ll evidence shall be admitted wbich is 
admissible under the statutes of, or under the rules of e~idence 
applied· in the courts of this ~tate." By omitting reference to 
statutory restrictions on admissibility of evidence that is 
relevant and otherwise admissible, it is the intent of the 
Com~ittee that those statutory restrictions be abrog~ted and that 
the admissibility of such evidence be governed by these Rules. 

The ~,:rdaho.uCourt .has upheld statutory restrictions on the 
admissibility·:'bf ·mandatory reports. See Owen v. Burcham, 100 
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Idaho ·441, 599 P~2d 1012 (1979), ~~~ritiling Bell v.·o•c6nnor 
T~ansport Limi~ed, 94 Idaho 406~ 489 P •. 2d 439 (197l)(Court 
.applied :Idaho Code 49-1013 which prohibits use of accident 
·reports as evidence). Adoption of .Rl:lle. 402.:would h.a"e 1::he effect 
of changing the governing authority for excluding accident .. 
reports from admiss_i.on .. when they are relevant. The statutory 
a\lthor ity. would n.Q lqnger /:be· .. t~e . governii1g .;~U~hori t,y. ·. Thes~ . 
rules would be t.he gq~erning authority arid the report~ fu~y §till 
be inadmissible. qnq~r .. oth~r ;rl}les of E;!yidenc.:, ~' · Artigle VIII 
(hearsay) or Rule.' 403 (prejtJ.dice outweighs probative value). 

The Idaho Rules of Civil Procedure include severil 
provisions restrict"ing ()r impos~ng .conditions on the· . : . . 
adr[\:Lss.ibility o.f evidence.· ~, Rule 3~(a)(use of g.epos1tions); 
Rule 3 7"( b) ( 2) (B.) (author: i zes .. cour:t to prob ibi t· in tr oquctiorl of 
desigoe1ted mat.t.~I:.~:••,ip ... ey~.denqe. e1s a.· sa9:qt.i9n,.for ·di~ql:>,~die~c~). 

Action Recommended on Idaho Statutes or Rules: Amend I.R.C.P. 
43(a) to delete the·words "under the statutes of., or." 

Revised 12/7/84 c 40 2 p. 2 

/ 



Rule 403. Exclus:io:n. (,£: .;Refev~·n:t'. ;E~idence on Grounds of 
Prej·udice 1 Confusion, or Waste of Time 

·Although relevant, .E;!vJdenc~ .J£l?.Y pe :~xcluped ,i:E. its; .. 
probative .value. is substan·t.ial"ty;·::_,outYiei<ih~d:. by···the· ·aa_nger of 
unf~ir prejudice, confusion of the i~sues~ or rnislea~ing the 
jury, or by co11si9e,:ations qf · tt.ndue delay, _waste of .tim.~, or 
needless p"r·e"senta'tion: of···cumui'ative ':evidence·~ .. 

:.: 

·,:.· 
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COMMENT TO RULE 4.0 3 

Prior Idaho Statut:es or ·Rule~: 
.::;,·· 

None • 

. Comment: Rule 403 authorizes the trial court to"·exclude relevant 
evidence that it finds, in essence, will do more harm than good 
to t.:P.e truth-finding process or the efficiency of the judicial 
proc£~iss. TheO· rule recognizes existing: case law granting the . 
cour.:~. broad 'discretion in the conduct- of the trial. .It applies 
to a.ll forms of evidence._ For examples of i.ts a.pplication, see 
generally United. States v. D~Lillo~ 6.20 F.?d ~39 (2d Cir.), 'C'e'rt. 
denied, 449 u.s~ 835, 101 s.ct. 107, 66 L.Ed?2d 41 (1980); ·united 

.. _.:States v. Juarez, 549 F.2d 1113 (7th Cir. 1977); United States v. 
-Bearst, 412 F. S~pp. 880 (N.D. Calif. 1976); United States v • 
. J~ckson, 405 F. SUpp. ~38 (E.D~N.Y. 1975). 

It is suggested that the ruling on Rule 403 objections 
be;made in detail on the record for~appellate rev~ew purposes. 
·See,~, United States-v. Long, 574 F.2d 761 (3d Cir. 1978). 

See._. also, _ e •. g·1~ ,_ United. Sta~es. v. Dwyer-.,, '539 .F. 2d 924 ( 2d · Cir. 
1976)(where corinse~;~ad r~quest~d~an,explanation of a Rule 403 
exclu$ion ruling, the failut~ of the.trial court to set forth its 
e~plartation on the record led to rever~al). 

Rule 403 omits "unfair surprise" as a ground for 
exclusion on the premise that a continuance is a more appropriate 
remedy_. · 

,,:,··i:·"· Rule 403 provides· that the evidence "may" be excluded; 
it (~:.not intend.ed tq affect situations where exclusion may be 
reqti:.~:;,red by (),}-her rules or substantive law. See, e.g·., Sheehy v. 
-sout:'flern Pacii!fic Transporation Co., 631 F.2d 649, 652 ... (9th Cir. 
1980)(discretion granted by the rule is subject.to balancing 
established by other law; Rule 403 authorizes d~scretion only in 
the absence of governing rules or statutes and the policies they 

. reflect). See also United States. v. Foskey-;---636 F.2d 517 (D.C • 
. Cir. 1980) and United· State~. v. ~Harvey~ 547 F·.2d 720 (2d. Cir. 
1976)(both dealin~ with constitutioh~l fair criminal trial 

· considerations'· impact on Rule 403). 

·Obviously a confession or admission is htghly 
prejudicial because of its probative value, but it would not be 

. inadmissible under Rule 403 or existing Idaho law. See State v. 
Boothe, 10'3''-.Idaho 187, 646 P. 2d 429 (Ct.App. 1982) .' Unless the· 

... pr~jud,i.ce .. is :.Mnfair, i.t aff_ords nQ basis to excl.~ude . the evidence. 
State v~~ Fenley,-103 Idaho 199, 6'6·P.2d 441 (Ct.App. 1982) •. 
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.... Riii~ ~tPJ; is,cons{~.t~ni iilth }fdah'O oqse law •. , See .State 
v •.. Ab~l, ~"b~f' ·,tpal1¢':,.·a6 .. 5, . '810, ;· .66.4 · p·~ 2d; 77@·~. 777,. (1983') ('~The ... · trial 
court is ·ve'ste·d wl. th discretion 'to:., .determine·. wh~·ther- the· , ·. · .·· .. ~ . 

. probative· value of evidence' outweighs any .. prejudicial eff~ct. n); 
Pline v. Asgr6w.S~ed Co., 102 Id~ho 827, 831, ~42 P.2d 64, 68 
( ct .-App, .• , .. 1? 8.2).:tr.A ·· tJ::~~:l~:::_co~JtJ;.:.h:~~:' p~oa.9~\JlJscre:t:~.9n· . .in.· ... t.he ... 
admission of eviderice·.·at··tr-ial .. atid its j(;tdgmeri.t will only be 
overruled.where there hasbeenclear abuse of.discretion.");. 
State v. Terry, 98 Idaho 285, 561 P·.2d 1318 (1977); State v •. 
~Thomas, 94.Idaho 430, 48~·P.2d 1310 (1971); Cardoza v~ Cardoza, 

·· 7 6 Ida h 9. 34 7 , . 2 8 2 · P • 2d 4 7 5 ( 19 5.5 ) :; State v • A 1 v or d , 4 7 Idaho 16 2 , 
.272 P •. 1010 (1928)'(the Supreme· Ccnift·reftised· to .~superimpose its 
jtidg~irit·as td-~h~ p~obative value ~etetmiried.;by the"trial · : 
court)~ See also State v. ·Beason, 95 Idaho 267', · 278·, 5'06. P. 2d 
1340, · 13 51 ( 1973) .(~In the exercise of its discretion, the trial" 
court must first det~rmine the rel~vancy of the offered.exhibit. 
After an affirmative determination of the issue of relevancy has 
been made,, then the trial cour.t has to make the determination 

.~wh~the~ th~ probative value of the offered evidence is outwe{ghed 
·'' by •· they; inflammatory effect. • • "); Lop~z v • Allen, 96 Idaho 866, 
·i·538 P.2d 1170 (1975); State v. Marlar, 94 Idaho 803, 498 P.2d 

1276 (~972); Williams v. Idaho~Potato Starch Co., 73 Idaho 13, 
245 P.2d· 1045 (1952); State v. Farris, 48 Idaho 439i 282 P. 489 

. {19.2 9)::•.. . . . 
.. :' 

The Iclaho Court. of Appe-als has specifica1l·y adopted the 
"dange~rs" language ·of relative weights ascribed to the process. 
See stlate v. Green'sweig I 102 Idaho 794 i 798, 641 p. 2d 340, 345 
(Ct.App. 1982)("Where the probative value of evidence is 
subst~ntially outweighed by the dang~r of ·unfair prejudice to the 

·defendant, this·evidence should be excluded."). See also State 
v. Goodrich, 97 Idaho 472, 477, 546 P.2d 1180 (1976). 

The Idaho Supreme Court has recogniz~d each of the 
fac~ors enumerated in Rule 403 •. See·,. e~g~·,, Cogswell v; c. c. 
Anderson Store~ Co., 68 Idaho 205, 216,~192··p~2d 383-
(1948){regard~ng evidence of:prior acdidents, fl[w]here 

.substantial identity in the circumstancesappears, and the danger 
of unfairn~ss, confusion or undue expend.iture of time in the 
trial of collateral·issues reasonably s~ems small to the trial 
judge, he· has g:enerally been left free to admit such evid·ence in 
his discretion."): Lopez v. Allen, 96 Idaho at 871, 538 .P~2d at 
ll75 (experimental. evidence is admissible in the discretion of 
the trial court if conditions are sufficiently similar so the 
·evidence will assi~t and not mislead the jury): Rowett v •. Kelly 
Canyon Ski Hill, Inc., 102 Idaho 708, 639 P.2d 6 (198l)(exclusion 
of photographs as being cumul~tive, prejudicial, ·irrelevant and 
immaterial, nr misleading will not be rever~ed iri absence of 
abuse of discr~tion by the trial court); State v. Allen, 23 Idaho 
772, 780, 131 P. 11-12:· (1913) (there. was no error when the trial 
court ·told counsel, "[T]oo much time is being consumed in the 
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examinations, as the same questions.are being repeatedly asked 
:many·:. times _and rn,u.7h. ne~dless · repetitJo,n. bein9. indul~ed in,. and 
that ·pe_r'haps ·.nine 9t(t · O'f:.·.~en ··question~ wh1ch have· been asked. are 
irrelevant ·and. immaterial because' of this. continued and u'seless 
repeti tlon." .·. (emphasis·' ·omitted))~ 

:.• .. ··. ..-., ·. . .. : . ·. . . . ..· ... 
:·, 

Action Recommended·· o(f· Idaho Statutes or Rules. None· required. 
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Rule. 404 •. · Charact~·r Evio.~nc·e. Ndt:·:·\A:(}missible to Pr.ove 
C~nduct1 E~ceptions1 Other Crimes 

(a) C~aracter ~~id~nce.generally. Ev~d~pce of a 
persort''s character' or ,a 'trait·:·o·£ ·'his·::.cha'facter.· is''riot 
ad~issible for the purpose of·proving that he acted ·in 
conformity therewith on a particul~r occasion, except: 

(t) Charcicter of ·a:cclised~' ·. E\T'ideric~ of a .pertine'nt 
trait of his character offered by an accused, or by the · 
prqsecution to tebut the samer 

·~ . . . . :' _, . ~-,. . . ,, ... ~·--:·. 

( 2) Character of victim. ;,Ev1dence of' a_t:pertir{e'rit 
t:r;c.tit. qf c~aJ;a~ter of the -victim -9f tl:l~. cr ~m~ offered by 
a~~··ac,c~usecl'/':•:·?r by·. tne <;p~·osecutt(lO .:·to···· te.b.4t: ··~~,e _.sam.e,. or 

;. evideri'ce nof'•;,a ·:·character ·trait· of :pe:·acefulness. 9~ the···. 
·vic·tim ::dff~re<;J ·by :the· prosecution in a·:homic~d~.· ca~e ··t·o 
rebut ''evideric~··thati the 'victim. ·wa·s. the :'first ··a·ggres's'or; 
'.-· . ;! .'' • . ·, .·' 

(.3}· · Character of ·witness. Evidence· of 'the 
charact~r of ·a ~itness, as provided-in Rules 607, 608 
and ·609 .. " 

(b) Other ·crimes, wrongs, or -acts. · Evidence ·of other · 
.. cr~lnesr·:·V{~f..P~gsr .. or>;.acts. is ,riot.'·admissible to:-prove ;the 
·charac.tef''~;of a <person-{·in :'.order .• to .\Show~:,:that he acted ·in;
conformity therewith~>: ·:tt .. ·may, "however;: ;be· admis~ible for 
other ·purposes,~ ·such' as proof of,._ mot:ive-,·:·opportunity ;· hi.tent, 
preparati~ni plan, knowledge, identity, or absence of mistake 
or·· ace identt ~;, 
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;Prior Idaho ,~tatutes and Rule~: Idaho Code § 18~6105; .I.R.C.P. 
43(b)(9) • 

. comparable }!eder,al Rule: Id~ntical to F.~.E. 404. 

General .Comment: Rule 404 is one of the several rules dealing 
· · .. w.i th~~~~··che1r ac ter ... ev ide nee, 

·.~ ·;:~:::~~: .. 

- · :}S\.. Under .~ule 402, all relevant ,,~vidence. is admissible 
unl(:ts:s other;wise e~cl,udible. · .. · Rule 403. petm~ts~. the e~·clusion of 

.·.te+.eyctnt: .. ~Y-i9.~nc~.·· ~ .. ~ ,~}::f? :-P~9.l?C11t!vg .·ya~~.e ;,,Jq.:,.~qb.stC1I?-1:ially · 
,:;opt;w~igh.~d .. l:>Y the .9~nger :})f unf?lir pr,ejuq:!qe,··etc .•... The 
ad~issibility of chai~cter evidence, altho~gh relevant and 

·"sufffc:i.erttly. probative, is f.urther dependent upon i;he ·method of 
'ptoof ,:or·;· form· ()f evidence. •offereq: (:1)' tes;timQilY as to 

... reputa'tion, .( 2) opinion testimony regarding ·chq,ractet'., or ( 3) 
·~vidence of specitic instances.which are prob~tive of character. 
It is also dependent .upon the .. purpose .. for which .. offereo: (1) to 
este1blish an -essential elerne.nt> o:f, a claim,. defense .or charge, ( 2) 

::· to show'· ·thc;tt:: ;J-!:1+pe·r~qn :.act;eq;;.;in.(:.coriformity'··with". his, •.. character, ( 3) 
to. p·rov,e a. fac.:t::<.of·Jtnde.pendent · signif:icarice::such CiS ·:mo.tive·, 
iqenti.;ty, p~an qr:· scheme, or ( 4.l to impeach a wi tn~s~ ~ 

. . . 

Rule 4D5 re~tricts the method or .form df~~~~ra~ter 
evidenbe that may be used. Rule 412 restricts the use of . 

·evidence of prior conduct of the victim in rape and sexual 
assault cases. Rule 608 restricts the use of evidenc~ of the 
_9ha:(:,~;cter or conduct of a witness to impeach. Ru:t,e 609 limits 
the lcts·e of evidence of a prior conviction to impeach a witness • 

. .''?j.>::.:. ~ule.s 404 and 405 are applicable whenever character 
evidence is :oifered. If the character eviden.ce is offered to 
attack or support the credibility of a witness, Rule 608 must 
also be considered. rf the evidence consists·of a prior 
conviction, further consideration must be given Rule 609. If 
evidence of prior conduct is offered to imp~~ch a victim of rape 

· or sexual assault, Rule· 412 must be· ¢onsidered .• 

It should also be noted that evidence of character which 
may reflect a ~erson's disposition to p~rform an act ts. 
di~tinguished from evidence of habit which may ba offered to show ~ 
a person's regular respo~se to a repeated specific ~ituation. 

, Evidence<'"of habit is governed by Rule 406·. 
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Conunent: Rule· 404. is the basic rule governing the use of 
cha~.~g-~er .:·.~y_,j.~.e.n:Q·e~ .. · · It.,is .. appl icab~e in.;both .. civil· and criminal 
proceed-~ng~'• }. '~ike.·the ... ·c·omni(jn·c·.Iaw, .... it. recognizes. ?Oin.7·•pa,s~c: rules 
concerning: the adiniss:ibility ·of· character, evicen.ce-'.and · · ·· 
establishes that evidence of spec if i.e acts offered· for. a. purpf?.se 
qt~er than tP prove a ¢haracter· trait is not affecte4 by these 
:ge~er~~~-:· ru;e·s •· :' . ·,. ':· . 

. . . s·u?$eciti0n"-{a·r s~ts·;·~o~·~h th$:g~ne~a1 :approach·;._.·. ·'It,····.· . 
. d7a+..~ .• wit.l:t · .. c~~r ~~ter; .· evid~~~e.: off~red. ~.Or;:<the,purp¢>,~~ __ .of 'showing 
·,~· ·9~sP-os;~iog ·1:6 J?~r~orn:t ,the col).~uct"<ir(':i$sde .... -.~t···r~quire:s··the 
exdl us ion ·of ·''·character·· evide.rice ·::::only.·,tf.Y:.d.ffered ,,, for .. :the .. ··purpose 

·of showing conforming conduct, ·subject to. three stated · .. · · · 
exceptions. ~Rule 404(a) does not exclude character evidence 
of~er:~d f9r t:~~~ P-~~P()Se_ of provi119 an element of a clairn, defense 
a~:!cfi'~-~ge ,··._·or··:a ··fa'cl: .()f')·illdepeh<9enf}significahc.e i·:or .. -;.:to impeach a 
w:i.tnes~.~- Ey~9en¢e ()f!~~ed~forthese·purpo~-~s may, however~ be· 
restri8ted' by other. rules': as ··noted above. ... . . . . . . 

U~der Rule 404{a) evidence of· character to prove 
· .. confo.~~ing conduct is inadmissible· in· both civil and criminal 
actio~~i;except a~ specifically piovid~d in the three li~ted 
e~c~piions. · 

.. ·<:,_·::. _ td'~ho law··' is.· substa~tia'·lly the same as _Ru1 .. ~·. 104{?). 
'•. Wi th.';:-rc¥.s·p~ c.):!1~tp::'~:civ·~·~·· ··actio ps:~ < see·'~''. e • g:~ •!·_ Den be igh '~ v:. •. -~ . 
> oreg:6n'--Washin9ton·, ·Etc·~. co.·; ... ~3 Idah0--663,. 132· Pe" 1.·12 

{1913){evidence of rep·uta'tion····fo·r'• beihg· prud.eht ·or negligent is 
irrelevant in an action for negligence). See also Johnson v • 

. Richat;ds, 50 Ida·ho 150, 294 P. 507 { 193 0). 
. '· ··: . . : . . •:. "·' ·' .... -· . -· . . :;- '<~: '_-. . . ' ' . 

. ·.·· .·.·.·· .... ·· .. .···· .•. Ida.~o PCi.-~e· ·1aw .. ·do'es·.· ho~ e~clllde' ._evide~ce of character to 
· prbve an, ~ss_ential element of ··a clairtt~ ·ae-fen~e· or charge itt a 
civfl. ca:se. ·~ee Rr~Iick~ v~- Shut:tleworth, 49 ··I?aho 42~4t .. 28.9 P. 74 
919~9)J9.~nerat bacr· char!=ict.~r·-'for Chct"stit¥ was .. admi.t{~d as< . · 
mi~:ig··a ti'ng daJriagfi:!s. iii' an·. ac't.ion .. ·· f()~·· ·s¢duction): ···Maske. v. K.lee, 3 8 
Id·~h_o: 31.4 ~ 2?J''·~: P:' }S·~f· J"l923 )·(·CJood:· r·E{p'~ta tion of a pe rsoh charged 

:.with:': the:: c:riilie. was>admitted· ih ?n action for malicious 
prgsec~.t'ipn)''~·· · · 

Rule 4~4(a).w6bld ho~ chang~ Idaho law under I.R~C.P. 
43{b)(9), which excludes evidence of the good character of a 
party in· any civil action t1ht~l ~l:le ··c~a.racter of such ·p.arty.- ·ha.s. · 
bee_n impe·a·¢hed or. priless the issue_'· involves his c·haracter. -

Idaho case law generally excludes character evide·nce to 
show conforming conduct in a criminal action. See, ~, State 
v. Henry, ,6~. l:d~aho ()0, 15 4 J?. 2d. 184 .. ( ~ .. 944)( excluded evidence of 

·.,the accuseq,:' s · bad ·asso'ci:at~s and professi(>nql'• gambllhg occll:pation 
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. offered to-prove.,:: a·.·· disposition .f6x;·: .. _larceny). .see also, • .e~<f• , · 
. ,State v. Haynes, 66 Idaho 29lr,·l~8!·1?~2d 742 (1945) (e~cluding 

evidence of prior convictions. offereg .. to pr:ove. con#orming : . · 
conduct). 

... . However, ·in. the absen~e ~f a timely· objection .. ~~.--·· t~Iai, 
admission of evidence of other unr~lated criminal a6ti~it~ oi the 
accused will not be considered on a~peal, unless it is so 
fund~m.ental e>r:·.Pl~in ~-~,__:tq_ .cqn~titu.~~ ··?l deprtvatiotl q~ due 
process.. St~~e ,v •. _, Camppel:\., . 104. :i:qaqq-: 705 ·, .662 P~ 7~ ]:149 ... · .. 
CCt.A.PP· 1983) •. See, also St~t.e;v. Wel.ls, 103 -Idaho].37, .. 645. P.2d 
~ 11., · <ct. App. 198~} ;-. St;at~ v. ~ar:.c ia, . 100 :Idaho. 108, · s9A ·f) •. 2d 146 
(19~~). . . 

~ >i _:·._r .[ :. ;. ;·: . . .· _. :· ··, . . . • . - . '' .. -· ·. · .. \. ·~ ;_... .: 

Subsectlon. (a).t~) pe:rm:t.tsey.ldef1ce of-cha~ac1:e~ ():f the 
accused. to proy~ C()9.~e>fm~~g- cqnd·uc:1:-:irt ~ criminal.ce1se· onl·Y if 

:offered 'by the 'accu'sed',;'<:)r·'.by.~p~ pt9~e9uti6n to ret).\lt.·-.~h~. 
accused's evidence. ·. · · · · · · · · · 

Idaho iaw· ls,.< s~\,S1:antia.:J.;J.y. t.}l~-~.:-saJ1le •. : S.~e.·. S.ta.te,, \'• 
. Dobbin:s, 102 Idaho. 7.06·, $.3~ P.2d. 4._ ·(f98l'>r· St~te-v •.. ~.llert~_~: 43 
Idaho 772,·131 P. 1112 (1913)7 State v._McGreevey; 17.19~~();~~53, 
,105 P. 1047 (1909) (when offered by the accused). See also State 

\ v •. Rodriquez,,.,.~l:,.ld~QO- 2J3..9·~, 469 .. :; ... P~2d.?_11·.· (1~6·:~}j St .• a:t.e v" He·nry, 
._ .·6 6. ldaho "60, ..... ;1: .. ?.',~·,: .?.· ?9."·1~A ... Jl~• .. 4J f~.h.eiJ;·.p·e~eF~9. by. th~~- p.~,p§~(:U~ion 

~: r~~~~ t s~6~e~:1'~~~~~!!T~!=~~.f:'f~i·rifi~G~~~·:>'4:3 (b) ,(
9
J, t~·~~.~~~~'< •.... · 

1~.· Subsection (a l ( 2) permits; e~'i.den.ce of 'the cha·fao:t'er of 
th~ victim in a _criminal. c;:aee to .Sh()W .. ponformj.p9 .cop,duct if 
offe,red by the, ~cc.use:d .. ,.(e~c·~p.t .. as limited··: p.y' ~uole_,4.~4 .. ; lp., ra.pe. ?lnd 
se:xua..l assault ... P~~~sl qr:: J;>Y:, .. p:he p~o~~·cuJ:;o~,. ~P t:~but J.p.:~·, .. · .. · · .. · 
accu·sed' s. eviqe,n.ce •. R~l.e·: ... ~~Q·4:oca·l .. t2:)'~· -~l!?.P·,: :p~:-~mtt.s•· ~-l:le ... ~~J>·:;.e.c;~:t.ion 
t9_ ~1~.~ in ev~dE!nce P~. th~.·'lip .. t,im}.~ 9h:.~r,.ac·t.:.t ?~·-· p~"~ce.;~~~~~·~~-. in a 
homl':c·>lde .. case to· rebu.t:_eyl~~nQ~·\:.~ha~~ 'th~, V;L~tl~' w~~ t.l.'\e" ,·fl ... ~.s,.t: 
aggr'·essor. raan.o,. c~:se. law: J .. s ... ~ .. Qb~.ta'q'~-~;?ii.l¥: .. S~lJl-~~l~:-~ • .. ·!' ·s.~e State 
v. Ward, 51 Idaho 68, 1 P. 2d · 6·20 ( 1931). The. use o~ .. ~H<:lt 
evidence in rape c~ses is limited by Idaho Code S 18~6105. See 
Comment to RtJle ~J? .~t:!,gar~~n_9: .. ~>~P .. ~ ._· an9,;, ~~.~~a,}::. :_~,fjSs_a .. 9.;~:1i cas.es. 

; ':. -~·· . ':--...,.... . . 

. Subs:ec tio.ri . ( a}.'(.J'.)' ... PE!~-~.r~~ ey id'~.nP:~ pf:: ch~r a.dtet tb 
impeach a w1 t·ness as provided in Rules 607, 608 and 6'69~' See 

. com.ments to tb()SE! r91~s... .. , . 

S·\l~~~¢t1o.,n:·. (b), pt:ol'li)iit$:_· t})~ .. : US~} o:£. ij~~/i:~;~x{Ce_,o'f ·~)th.~'~· 
crimes;· wrorig~:f, or acts· to .. pt·ove character only· if it: is ·offered 
for th~ purpose of showing conforming conduct. Although it may 
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be argued·.' t.hat ·sutjse'c,tf'o_n: ···(h)"· is _"tfnrtE!cess~ty· beca·us·e _·subsection 
(a) already: exclu;a:·~s '$v.'fd:ence . of char ~cterJ _'to p~dv·e :conforming 
conduct, Rule· 404(-b)' rriakes:.:clea·r- ·-thaf·.evid'e'nce':.·of .. specific 

··conduct, ... as well as __ OI?inion or reputation evidence~·· is intended 
to::qe 'eXC:'ll,lded .:·i-( ,offe'red ·for· ··:·:the 'purpose·· ·of :·showiilg --~ q~spq~~J-.' 
tiori to a.'ct·>tn ·c'onforinity ····wi.th ·the·:'pond.t,iG.t':.fn·:·_isstie. . .. . . . 

The second provisio~ of subsection (b) recognizes that 
ev'ide'nce ::·of,(speci'ffc condttct'::~is 'tradi'f1ona11y admissible for 

_:_p·qfpQS:~·~ Y9t:her ··than: ·to· prove::>conforrrting :~condUC,t 'even -thdugh ·it· 
·.:may re·~:l--ect ''on :a --:per_son:is .'·char.aC:fe~ 'Cihd ··'ma~es· ·clear .··that such •. 
·.·evide'n·c~_<.·I'eJ(lains ·'admis?ihle··~··-"':':<I-~···• . .Pr-o·vides ···:·e·x··amples :of:·:the, · 

· ·.purpc)ses _£6'~- ~hi(:h<·such e~iide:l)'_¢~; .W.~Y be)ad,tnitted.; The ·examples 
·are ·nob···excltisive. · · - ·· :; · · ·· 

subsectfon ·(bY: does ··n.ot aut'omat:ic:atly· admit ·evidence of 
othe·r< ·crimes_,· ..• wrongs. or· acts~·.when ·.offered . for a. permitted 
· pur·pose. •. · ·. ·Th'e ·9·ouft· ·must. de~·ermin·e,,··whebher_.···~here ... is ·:suff-ident 
evidence ·to .. e·s·tablish ;the ·other_:crime·or' wr6ng as:'fact·, 'se·e,. 
e ·9·~· I • ?n,fted .• States'.· v ~ Beechum I . 582 F. 2d a~ia: ' (5th Ci-r •. 1978) (en· 
bane) ~f~\.ce:rt.· denied[ 440 U.S.· ·920, .99 S.Ct_~ 1244, 59 :L.Ed.2d 472 
(1979p:,and cf. Urflted States v~ ·o'Brien, 618 F.2d 1234, ·1239 (7th 
Cir~· 1'9.80)\.-_The :court must also determine whether ~.the fact of 
ano.ther Crime Or WrOng 1 if. established 1 WOUld be re:~eVant; SUCh 
·as,w}J~ .. re. qtfe.~e<:]. t:q:_p,r:,oye_., intent ... ~f· .. int~nt is no.t. q;Jsputed or if .. ~:;~~~~~Ut~=t ~1~~,{~6'~~~~~~o~·~=~~:~~}f~t~~!:!::e;~e ~·ti~e~·~4•i~2d 
.ctr ~·-<k980) (fieTd ''Ib :·1s · pt"ef"e:rable for ·the o·ther crnne or act 
· ev:i.o_elj,p~ :·tq!;'_P~: t"e~:e·rv~d '~or rebuttal :and be offe~·ea: only if : .. 
· inte'ri-~1;.,bec§me~-·an ·tss.ue) • :~~or~:over j ·the ,·court •is still oblfg·e:d 
to wel'gh :,t~e ··probative. V.~l.tie ·.9~ ':th.~ .. :proJfer~d ·evidence agairu3t. 
the ·dan<.ier .·of -unfair prejudice:·•and the .:other .. fact·ors as pr·ovided 
in· ·Rul'·eT4'03' .- E·ach ·,of these'> bon·sfder'atidris of adm:Lss ibil ity rriUSt . 
be determined on a. case·~t)y·~·cas'e basis. 

R:ule· ::4'04 (b~ · would·:·n:o~··;'ch?rtge exist·~·rtg' 'Idahq~·.:;law. The 
idaho C6'u~-~--~~·~ .. ~pecffica·~ly·s't~t~,a: •· · · · · '·····'---·"·· 

:"As a ·ge_ner.al rule;-: evidence that a 
defen·Ciarit has :dor£lrriitfed Other' crimes is· 
iriac]Ill.issible' ''fo shdw crim~iiaf'pr'6pensity dri .. 
the part· 'Of the accused •. ·~·see ·State.··v .. Needs I. 

99. Idaho 883, 591 P. 2,d 130(1979) •. However, 
evlde:nc~ of other cr infes i's admis'sible when 
relevant.. to prove: ·fl) motive, (2)intent, 
(3r_·abse·nce of,·miE;~~k.·e ·or_ accid~nt, (.4} a 
common· scheme or'plan · ... ~mbr.acing· the commis~ion 
of· two or ·more d~in(~s>so related ·to ·each other 
that .':pt'oof ,, of ort~ . t~'rtds· ;to :.estab:fi'sh' the . 
other, (5) the identity of the person charged 
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with th~; commission •. of the crime on trial, .• and 
,(6)·,-_qther_ -<s.irn~:l.a; ·Jpsues. State v. Wrenn, 99. 
I~aho 506-, 510,-.584 'Pt. 2d 1231 ( 1978) ." 

State v •. Boothe, 103 Idctho ·i8•7>,' 189,-646 P:2a 429,. 431 (Ct.App. 
1982). See also State v. -Sh~pherdt 94 Idaho 227, 486 P.2d 82 
(1971). 

The .Idaho Court lu~.s ... "·recognized that the adm~ssion of.
such evidence of. othe( crimes ~requtres a Qalancing, ~ee St:.ate v • 

. Sharp, lQ_l· Idaho 498,- .. :501~.0:2,. 61:6 .. :{).2d 10}4,--. 10~7~38 (:19eo>, ?ti1d 
that thEf"· admissibil.ity of ::sucp evidence is W.i:thin the- di,_~cr~ti.on 

_of.-·~~¥~ trial.;judg~, State. v. Thomas, 94. Iqaho 430, 4e,.9 P.2_d 1310 
·. (1971)." St~te v. Abel, 104 Idaho 865, 664 P.2d-772~s716Jl983). 

-... ,, The Idaho· Court hCls allowed evidence. df · r.ecen_t 
imprisonment· .t~t pr o:ve.· (q.e..nJ;!J;~y ,~~-.. S.t,at~-: v.. .Mc.~.o.rm·.i.GJ< ,, _;j,QQ ;I:dp}1P __ 
111, 594 P •. 2ct.l49 (l-97~-JJ othet::_cri.mes tQ· prqve:.~d$n.tity it- th~y 
disclose a 9isti.nq,,tive mo.du$. OQerandi, St;at.e ,v., Mor:ris, ,-97. ldaho 

_,. -~20,- 54E? 1?.2d 375; -(1~:7-6)~ and l}nch~rge<l•prior ___ -crill\eS>_to prove 
>.··.:,,'-identity, .. •·State ,v·~.-.- Ha-tt·on- 1 -·•95 Idaho -,:-85.6-,.-<5.22 ,-;.P.2d::-:64 _-.-,.{1974) • 
· ·;.<-:.-.E,vidence of.::a prior assau~t. ..• on 'the yicti.m py ~l:(e def.end~nt was 

.·.allowed to prove mo.tive or, _l;nten,t in St~ate( v ~.NeedS,· 99 Idaho · 
. 8S3i 59~ P.2d.l3q (1979). · . . 

. : .···.. · • wh~.~·~>the •• ~~ecf~t c\~ r,im 1Ila1 ·cQn(J.ust • i~~·~~ins~p~ r al;)ly 
;connectedll 't..q<,the st;~~~.~ ,ch~r<ile?.-.·:ib r~ ··CiQmiss~q~e, .·even. tbough . i.t 
·may .not f.Jt-~:~l~Cit1Y,-il1·t;o· O_I)·e Q,f t.he .. __ ·speqi~_iq ·e-xC,ep_~JQtJS~,.,State· V. 

Sharp, 101 Idaho:498,·:616: . .--P~4d 103..4. (1980);, .S-tate,_:v•,:_\crawto-=-4, 99 
Idaho 87, 577 -l?,.:·2d 11_.35 (1978):~. State vo~,-Ilett,..96 ::rqah..o 667,.·534 
P~:2d. 1107 (1-975). _ Bu.t ·cf. -Stat~e .v. Wren_n 1 99 Idaho· 506 1. SlO, 584 
p .• 2d 12.31 ( 1978) (rejected .:evidence of: .. other ···-unrelated :criminal 
activity, stating ft did not~ftt qnde~ Ciny~f the si~·,xceptions 
ment;o~:oned above, and was itr~levan_t a11d prejud.icial).. 

··:~:.~~~ f• 

'.(,r: Under: Ida,ho caS:le l~w, :ev~dence _Q-f ba.d actS? !s not 
rend;,~::r~ed inad.missib1e mere_ly- qeqa,use theY occl1rred supsequent: to 
the crime beirig prosecuted. The qu~stion~ to be determined, as 
with prior bad act:.s, is. whether 1::,he eyi_d.~J:tc:e is r-elevant, and 
whether the pro})ative., valu.e is Sll}:)sta.ntially ou.tweJgl)ed by the 
danger of un~ai~. prejuqtce,:t..C? ·.t:l].e d~fendant •. ·.state- v. · 
Greensweigt: lO_f I~(l~? 7:~:4,;>+·6;41_ P:~7d·. 340 t9t•.~PP· +9~7t· 

Evidenc~:o~ .p.r!~r crimina.l activ-ity h~~ :glso been 
allowed by the Idah6 Co~~~ fo~ corroboration:o~ the~victim's 
testimony in f:?e~ ~:cr~~~:oas·~s.~ E:~ .. g., State v.~-:·B,o.qthe, 103 Idaho 
18 7, 646 P •. 2CI 42~9 -: ·(Gt;.~App ... 198.2 ). ~ ',,StCl.te v •. ,. ~ls.en ,,. 6JL. ~daho 50, 
187 P.2d 976. (194·7) ~-·State v. Hirsqh, -~_64:: Idaho 20,. 1·27 P.2d 764 
(1942) (also to show the.' re.1ation a.riCI ·:t;amilia.rity of ._..the parties)~ 
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State .v. Dowell,. 4}., _:J:,q~J}o .. 4)?.7 , .. ~79. P. 39 i ( 1929) (to 71:low conduct, 
purpose ~rid di~posi ~ion to~ard the· vJs:t;fr\J; s·fate v ... G~eensweig, 
10~ ~daho 794; '-·'641 P ~ 2d · 349 ( Ct .. App. ~982) (to show- intent) • _ 

. : ~ .":1··.... .. . . . .' .. ,, .. . : ·. ·.:• :j :' ' 
..... ,_,,, ''····: .. . . 

. ·. ··~~!~~g&t~~,~~~i!~~:~~ItljH;~t~lii~~;·if·~~i~~~~$i~~:;:±!:~:::::::: I 
the stated .. ptitp6se ··o~·,·aq_Irii.1:t:try9 ~?.~ 'eyid~nge :~n._.eaGh case. a}?p~~rs 
to contravene· .the gener~i';ttile':•·exclud:Lng .. such: evidence·''t6:·sl1ow · 
disposition to perform the bon~uct in issue. See State v. . 
·Shelton, 46_,._Iqa~<.? .. .4t.~' ~~7-;,J?..-~ .. ~?.0 ,,:. 1(l.~.?BL(to_,sl)q~_<;tl.t.~~~.QY ar1q .. 
. II adulter~~~;:,ipqt-~f1at~.on" ~9.~·-·.· d~~-~n~~~:r:l-~):rxstate:v.;.:::IIamrnock, ~--_·1~ ·•·.·· ... ·. 
· ·r:daho 42'4·';.·/·J:ro '.P~·, 169 '(IQlO >- (t.o·;··"sft·ow·(·\chrnmorF·cr··tmitial· d~f3tgr( and 
habi~ t6 grat£fy lti~t)~ · · · · ·· ., 

The Committee draws special atterition to the concurring 
opiriion of Burnett, J. in State v. Boothe, 103 Id~ho at 193,· 646 
P.2d. at·435, pointing ou~ that the Idaho Supreme Court's d~cision 

··~in Stat~ v. Byers, 102 Idaho·l59,· 627 P.2d 788 (1981) abolished · 
the requirement· of corroboration in sex offense cases· thereby 

<, .. · remov,d,mg the justification that evidence of other sexual 
misconduct is admi\ssible on the ground that it is relevant to a 
required showing of corroboration. Judge Burnett observes that 
such-evidence can be highly prejudicial and states: 

. ; ·; ~::;k~·.····A.. tr :i,~l·::· court. must ·weigh' in· e·ach ca:se, 
the· probative value of .-the evidence agains·t 
its lik~ly prejudicial impact." ··' 

. . '. 
"Idaho trial courts now should take a 

fresh look at the balance between probative 
value and prejudidial impact. We-have noted~ 
in our decision that e~idence of other crimes 
generally is not admissible to prOve the 
of.fe.pse ~barged. A person· who ·commit.ted othe•r 
crim~s might have be~n more lik~ly to·commit 
the-crime in·question~ but the probative value 
of such evidence usually is outweighed by the· 
unfair prejudice to the defendant·. We have 
outlfned.the principal exceptions to this 
general rule. These exceptions are grounded 
in specific elements of proof of the crime 
charged. Evidence admissible under the 
exceptions must serve a ~enuine purpose other 
than suggesting th~t the defendant probably 
committed the crime charged because he 
committed other crim~s." 103-Idaho at· 193, 
646 P.2d at 435. 

1\ 
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·under· Id.cUio.l?tw, .. we19..hlng :the ·p~obative_ vaid·~~geiOi~si:· 
the danger. of unfair· pr~judiq,e_is a ~Citter fo~ the,_scnlno · · 
discretion ()f the.trla1'court~ State·v. Sh~rp, lOi Idaho 498, 
. pl6 . P. 2d 1034 ( 1~80); S_tate v. , Tholl!as, 9~ Ida:Qo. 4~0 , .. .489 P. 2d 
131Q ( 1-971). see also St~te v., F~p1e¥, · IoJ Idaho ~99_, ?03 ,( 64 6 
P.2d 441, 445 (C.t:.APP,~.·-:.1982) C'Ptob~t.iv~ ~.vi.dence is .... ?tl~ays 

·prejudicial to some<)ne~; .. :' .0r11~.E;_~ ·_t:J:le: p~ej,pdice. is unfc:U.·r, it 
a·~ fOrdS ~Q baSiS tO·. eX .. Cl uqe ~h¢ . eyi~en9~ •, II): • 

Ac-tion :Re~ommended on·' staElites. o~. Rules; .Repeal_ I·: R~. c. i? • 
. 43(b.,)A9). s~e- Gommerft to· Ru1¢. 412 reg~rding Idaho Code 
§ 18':26105. 
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Rule 405. Me~hods ~f~royiri~ ~har~cter 

(a) Reputation ·or opinion. In· all cases . in which 
evidence·of character or a.trait of.charact~r of a person is 
a~missible, proof may be·made by-testimony as tq r~:Putation 
or by testimony in the form of· an opinion. On cross
examination, inquiry is ~llowable into relevant specific 
instances· of coridt.ict. · · 

(b) Specific instances of conduct. In cases in which 
character or- ,a trait of :character· of a person is>an essential 
element<·of ·~a chafge 1 cl.aim; ·.·or defense, proof. may also ~be· 

--··made of <spec.i'fic instances of his·~,.conduct. 
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. · COMMENT TO RULE 4 0 5 

Prior .Idaho Statutes or Rules:· I.R.C.P. 43(b) (6). 

~comparable· Federal Rtile: Id~ntical to.F.R.E~ 405. 

,~Comment: Rule-4GS deals only ~ith allowable methods. of proving 
character·, not with the admissibility of character evidence, 

.·whic.;ib::_·is covered ,by Ru1~ 404 •. See General Comment to:., Rule 404. 

Rule 405 approves three methods of showing character 
whe~n,. evidence of character is admissible: ( 1) by testimony as" to 
reputation, ( 2) by tes.timony in the form of an opinion, of a 

,witness, and ( 3) by evidence of specific. instances of conduct •. 
:_';,,.The_ purpose for which _the evidence is off.ered determines which 

method or _methods will· be allowed. If offere.d to prove conform
-·~ ing cqnduct, only eviden6e.of reputation or opinion~ay be used. 

If offered to prove an essential element. of a claim, defense or 
;tharge, all three methods are allowed. If offered to prbve -a 
fact of independent si~riificande, e.g., motive, there is no 
limitation on#·t.the method used •. If offered to attack credibility .. 
of a ·witness ~-r:J.Ru.les · 608' · .. and 609; govern •. 

~ · Subsedtion (a) permits the. use of testimony as to 
repute3:;tion and· opinion testimony .in all cases in which character 
evideri~e is-admissible~ Under the federal decisions, reputation 
evidence has been 11mited to the person's reputation in the 

.community. See,~, Michelson v. United States, 335 u.s. 469, · 
69 S:;~,;C.t. 213, 93 L.Ed. 168 (1948); U.S. V• McLister, 608 F.2d 785· 
(9th}f~f9.~r. 1979). 

Undef the federal decisions, the r~putation witness 
"must be able'·,to:demonstrate that he is familiar with.>:the defen
dant's reputation, and competent to speak for the commtinit~. The 
testimony must relate to a time contemporaneous with the acts 
charg~d and to the character traits relevartt to the offense in 
question." 2 J. Weinstein·&·M. Berger, Wefnstein's Evidence 
,, 405 [02] ~t 16--la (Supp. ·1983). _ See also, ~' Whiting v.· 
United- States, 296- F.2d 512 (1st Cir. 196l)(no showing witness 
had knowledge sufficient to qualify); Awkard v. United States, 
352 F.2d 641 (D.C. Cir._ 1965){earlier period and different 
community); United State*_v. Lewis, 482 F.2d 632 {D.C. Cir·. 
1973}(reputation.after ~harge publicized is inadmissible). 

( 

. O~inion evidence was riot generally.~llowed under federal· 
case law priq~r;~r:to Rule 4_05. o:t; ... : in -most· other jl..lrisdictions. The 
Federal Adviso·ry Committee adopted the recommendations of 
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Wigniot·e·, see·7·· Wigmore §;,, 198'6:;' arid followed the· rule ·allowing .. 
opiqiql·r:: evJd'ence· e_s.'tahlished:in. 'the· California Ey.~'dence. Gqd.e·/· 
Most s·tat'es ·adopting ·the ::Federal Rules of; Evid;ence .-h'ave.::··als()· . 

. adopted: ,.the:<prov·i.sion. in· ·Rule· ·405 allowing opi.niqn evi(jencec: as· to 
: C'ha·racte·r.~: I.t is.:based· on~ the argument··· that-.•reputatiO~h .t~s.timony 
is largely the disguised opinion of the witness and that :a: pre.~ 
sentation ~ased on personal kno~ledge and belief·is~more reliable 
and ·provides· :t:he ·jury· a;:·.truer · per,spet::tive::·of·: the probative value 

, ·of.' the eviCienc·e. :· The :·Idah~ ·Committee ag-rees. with this<.approach. 
·-;·::·c·-,_:. , .. . . ·. 

:;;•Allowing; ·Opinion· tes-timony· should not .. create.·. addit-ional 
p~gbl~ms> for:.'c'·Idaho····co·urts-· in.t;te·'r·ms· ?f<humb~r·s·: of·. witne·sses:: since 
repu.ta.tion.;;' viltne.sses ar'e·· u~u·a'lly-~:eas±:ly\'. foQ:B(t_,;:~:.ilQ .. :a·:r~·:.: ~a:f.~$ady·· .· 
allowed.· . Th:is'.•has~: pos:g<;l,_: n.o -~PP~.ten.t·J?JO.bJ·~m· ih . the·, federal: ' 
cou:rts::r be·cause·:. _the·.::-cour:ts·~'have·- the··:. power-:•to liini t:: the:- nutnber of 
ch:ai·ac·te'r: ·witn~s-'se"s •. ·. Se'e , .. e.g·~, .··united~· State's'V. Gray·,:·;> 50?· F. 2d 
10 13 · ( ?-:''th ·· Cit -~ ·-) , .·· c e'r t • ·:::. d~ n,i''ed -~ ·.· ·4 2 a u.:~ s .. ·· ~'24 1 ···· · 9 6 .··•·· s ~~ c t· ~-- . · 3 8 · / 4 6 · : 
n·.··~d. 2d' ,4_0: (1975))::unite~;""st~rtesc v:~··. Henry;., __ 560< F·.2d-96·3> (9th) Cir ~ 
1977.) .,.. The-·'tesults.: :shotilod ;be<'similar 'i•h Idaho··: courts:< undet-"Rule 
40T··which' emt>owers 'the cour·t to restrict cumulative evidence and 
Rule 6;}l:T which vests· broad' discretion in~ the court to: control the 
presen·tation of evidence •. · Cf .;. State v. Cal~co, 55 Idaho, 96, 38: 

· P. 2d· TOOt ("193'4 f(court m·ay; in its disc·retion, limit. the number: 
of· wi tn'es~eS· :who·• may. be called to testify to the prior iri'consls:~ 
t·e·n·~:- ~t'ate.me'nt,, ·-bu .. t j:lllowing only: twq!··.·of four· -persons. to ·:·test-ify 
was~:. lin.:du~~Y. ''re:·s:t:~.fc•tiv~_r.:'.. ·. ···>> · ·· .... · .; , 

1\lthough r1ot a.llowed. on dir~ct testimony,·. inquiry into 
r_el~y~~{lt:: ·sJ?ecffic iri;stance_s: of c?ndu~t is:·:• atlowed on cross
e:·x·:airi1h~:t/ion _under ·Ru1e·::•:~.os:~ ·· The····'1n.quiryl'·gen·erally· takes_ ·the form 
of quest·idhs: whe'th~r ·:t_he: wftn~ss·' .. "has"' he·ard·. abo·ut-"··· or. "knO'ws· 
about" spec.ii'ic·: acts commi t:ted ·by 't.he d~::f~rigq_ri:t. .E;x:tr ins.ic. pro·of 
of the specific acts is not all6wed unless charactei is in isaue. 
See , e • g • , · He nd r i x v • Un i ted States , 4 3 0 U • s. 9 3 7, 97 . .s .• C t • 15 6 6 , 
51L.Ed.2d 784 (1977). See also Michelson v. United States, 335 
U;. Si.. 469:f'-.·;6g:·.·s. Ct;. :213 '·· 9'3' L. E·d:;~ ''168';.;Vl:94~.J: .W~~.¢:_h-_:Js.; ~-till 
cons .. idered th~··(leading·· case·: uhde·ri,.,the··:; Fede:ral -Rules Of Evidence·. 
If there>·Ts doubt' con·cerni•ng ·-the'' validity .of the· spe:cific: acts· or 
facts·~·:-the' cotri:;t;:·:.·ma.y, and· pe·rhaps should·,·' conduct· a· voir dfre 
examirra·tton· ··out· of ·th'e hearing df _the .. ju·ry· t~: determihe whether 
the specific ·facts ·are true or· whether; the· e:k'am1nation. wou'ld . 
constitUte; prifa·~·r prej:udice· to the> defe·ndant, ·bef6rei·permitting 
the 9r.oss-exanflnatiori •. · ·. -se·e, e .·g /·,· ·unit.ed. stat~s v·:e Reese·:.,,. 568·· 
F. 2d 1246. (6th. Cir ~- 1977); Unit'ed States':· v.· ·Haldeman, 559 F:. 2d 31 
(D~C. Ci~. 1~76). 

. . - . 

Idahd case taw permits· use :·of teSt11tlony as to general 
reputatio,n in ~~e community but does not permit use of opinion 
testimony?. SeEf·r··'e/~ .. g·., .. ,.l(ralick, v."· Shuttlewo;rth·, ·49· ·Idaho 424, 289 
P.· 74 (1930); Manske v. Klee, 38 Idaho 314, 221. P. 152 (1923)(.to 

· prove· an essential d'~·1ement .of· the claim, charge or defense): 
State v. McG~eevey, 17 Idaho 453, 105 P. 1047 (1~09)(as to 
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.character.: evidence·. of,fered by the· accused ·in., a criminal c.ase}~ 
···Sta,te v. ·Rodriguez.,, .93,· Idaho 286, 460·.P:.2d··7:11 (-196:9);:.St-atev. 

Henry',· 66·· Idaho: 60, 154: P.2d 184 ·.(19.44) (charact.er evide,noe _ 
offered by·. the prosecu,tion 'in a.· cr im~.nal: case .tn reb'-lttal):; State 

·· v.<. Ward, 51 Idaho 68i.''"l P.2d 620 ... (1931)(character of the.- vict1m 
for peacefulness). · · 

I.R.C.P~: 43(b)J6) · per~lts us~·· of testimony as> to· gen~r.al 
reputation for truth,·" honesty, or· integrity,··but not'9Pi.nion te·~
timony when offered. for impea·chment of a witness. Under existing 

· Idaho law only testimony as·· to~ reputation is: allowed. and it must 
}:)e restricted tO': the ·''gener.al . reputation. in· the community··;~' S~e, 
e.g,.:>., ·State v. Dobbins·, 102 Idahp 7·0.6:, 70J, 639 P. 2<1: 4 . (19.81 )-.. -
( quo:tipg :rule< in ~ichelson·: v·., Unit.ec1 .Sta.tes,. 335 Uo.S:~t.: at ·4;77, . 

. tha:t· wit:ness may not .>t.estlfy:: about specJfJc: ac,ts o[',. cot1rse::. o.:e. 
conduct· or.· a p~rticul,ar·:·· qisPP§itio:~ or. moral. J::~~Jt;s·, .. nor.:. ~~~s.pr1al 
opin,ion.} ,: ·("The. r:at:io:n·itle .. ·~·<:u:. 1-imLt:in,gr, .. c:~aJae:.t~r. -ey~d,en.c..e;,J;:q .: . 

. general reputation::is g:~pupdee: in; expe'(}.~·~ndt?· ahd pqJ:ie,y."':) ,. (the 
W.itness cannot · nam~ pe·r~qh's ~r·om: ,wn.otn. wi.J:ne~·s.:·.l~.Prrt~d ,Qf .g~neral 
reputatio·n because,· by infe:rence. it woula :then bec.Qtn~· te~t-imony 

>as to defendant'·s .reputat;ion:: .ampng ... the named indiviouals·J.·. · See 
:al·.so State v .• Bran,q~,.;. 66 Ifl~ho. 5'·.28,: 164 P.2cll82·. (1945J, · ... -... -.,.
'C5'Ve'rruled on. other .. gro.undS.···,,. s·t~te v. ow~~P, 73 .. :(daho, 498:;~;--2·5·3 P~ 2d 
203 (1.953 )_. Al_lowable reputation·· evigence ma .. y;f: not be.:t()<);, r.e,mo.te 
fr.om:. the. time':cO,f ··~r·;i.a·J. •. >·-<S~~-, .... ; e,.g;,., · St~.t~ y. r-ta,y, 9:~~ J:cja.ho 143, 
:461 P. '2d · 126 ('\1~69) .·< reput~tion. which ·wa..~-~ .t:J:lr.~~;, ·Y.~:et,~s ·-p19. \tl.a:3.:. 
~dmissiole); State v ... Goodrich,· 33 Idaho· 654, 196 ·P •. 1043 :( 1921) • 

•. ·, ·'·;""·· 

Under. e~~st."{ng ... :_,!d:~_ho: ~aw', :ihq~·fr;.~:Jntq·.·~peq·~;~_:~9, ;i,.p-, .. ·· 
stances of conduct<:is allow~d on cross:~e:xai:n.inatio-11, as· ·.Lt :,w,ould 
be under the. second ·pr-ovision of R~le. 405-(b) ~-.. ·, ·See I.'R.c·.:P .. " · · 
43 (b) ( 6). See also· State. v. Ward,: 51 Idaho 68.,-. -l-P.2d ·· 620 .. 
(1931).. -. -. -. . . 

\!· .• 

' . . . 

Subsecti.Pn (b), make.~,: ·cl~ar that· evid_ence of ... spe,ctf ic 
instances of conduct as• ... a?:: met})od: of proving.~ charact~r Jf$;; ... B,~r~ 
missible· when character· .. is .. - an essential element .qf;;a chat:9;e, 
claim~or defense~ nnlfk& Rule •OS{a) which. p~rmita inquii~ ~nto 
re:Levan.t spe~ific· i~stanc~s:- of conduc.t. on· .. cro~s_;..·examlpa~Jon _to 
te.sb: the cre,dibiiJ;it.y. o.f·.; th~ witness, but. do~s n.P'Y· pe,x:pt)i.t:.~\extr.in
s ic .. proof of :the,. sp.eci.~ic .. ·c,Onduct,. RuJe .. ,:405.{1;>) q,q~s perrqit· . 
extt insJc pr()of ()t SJ?eq~·f.i9: co: .. n.d':lqt fn·<~dd.lt_io~·.·t:-9:,. ~vtq.ence. of 
·repu,tation or·:.opfn~on:·, ... wQ:~ti .. cl'l~rda·cter.····is• .. ·~.in .issue ... o.r.· wn~.n _.the 
specific conduct is inde'peridently: relev'ant to a rn.ateria:l 
proposition. See, e,.g., United States v. Brown, 547 F.2d 438 
(.8th Cir:.l, cert •< dented, 430. u.s. 937, 97. s. Ct~· 1596:. ( 1977) •. . . : . . ' . . . . . . . . . . . . ., ·. . . . ' . ~ . :. . . . . 

' ~ . . .. . ... 

I.daho case law· is ln accqrd. See q9tnment. to R~;:J..e 
404(p)· •. 
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Action Recommended on· Idah·6: 's'tat\~te·s· or ~u.le.:·~: ·1~epe>~Y I. :R~c. P. 
4 3 ( b ) ( .t?'. ) .• 

.:. 
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Rule 406. Habi_t; Routine P~ac,tice 
· ... · .. · ' ..... 

. Evidence a·£ a habit of a person or of the routine · 
practice of an organization, whether corroborated or not and 
regardless of t~e·presence of eyewitnesses, is relevant to 
prove that the conduct-of the person or organization dn a 
particular occasion was in conformity with the habit or 
routine practice~ 

R 406 



·COMMENT TO RULE 406 

domparab~fe- Federal. Etile: . IdentTcal to- F.R. E_. __ 406·. 

_:-;: 

·comment: Rule 406 permits th;troductioh--6f habit evid-en-Ce used to 
show. __ that con.?uct~ o_n a pa~tictllar ~cca~ion wa,f; J~ _ COJ'l~o_rmi ty 
'ther~ew'fth~-- 'The. :rut~ ·do_es·· aw·ay'.wfth~-t~h-a·'t· 'has·· beeri' t·e'r.med _.the 
.. -e\jewl·~-n--~·s·s:'-r:.b-1~ ,_ ... __ :~hich, .. _ -·.as··--~--·--g~nera:~:;:r>-r"()i?9~ft_idn··, ___ s-t·a·~~e_a: .tha't;- · 
evid,e_nc~-,. 9f ·hahi't- -··was·- ·adm~ss·iple-~'ori'lY" _-ff. there··:was ·ncf i'd irect · -' 
evfd'etlc_e o-f J:~,e ·::act' 'in qliestl'bn •• --

0 

~he_; ~·-·eye·_~i-ttiese;; rtlle" had- be·eh 
reje--cted·- 9Y .some'>_c()·_urts<·-prior_ ·O'to'-·enactmeht'·:o-~ F.R·~-E • __ 406-. - se·e)· 
e.g."·, -Ceresi:·e·· v. ·New Yo-rk''~ .:New Ha\Ten -~: Hat_-t:frird- R •. CO.:-;· '231 F .2d 
~53 c2a· ·err~ r1 c-ert.- d:eniea 3Sx'·• u-.-s--.:-: -·9s'I-;· 76 s·.ce. ·e4;:a;/ to·o 
L.Ed._ 1475 (1956)(The eyewitness exception "lacks rea~on; fdr~ if 
the evidence is highly prejudicial, it is no less so ~hen 
eyewitnesses are· tin~vailable.")~ 

ti Ha,bi t," which is geri~.rally_ defined' to ·descri-be one's 
regul(ir ~es'pb,~.s~ to: >arep'eat~d- situatiqril' '{s' _cffstingu_lsh·ed f(om 
II cha··r·:a'C'·t:e;r u·-.'. W~f~h,, :dci S qr ihe.~ .... Q.rl e;')i pr"o:~·~'hst ty . Q _r· d i Sp0 Sit !'0 n 'fit _ 
r·e~p.ec'£•· to a gen·er.al: ·tra;it. S~e- Mc.co·rmi'ck .S 162, .. p·.· i:34p··. . See 
al$o-':Reye_s· v:• :Missouri PacftfitrR.;R~ -··:co.', 589- F .:2d '79l . (Stq _Cir. 
I~·79J.-_'•(iritpx·i'dat1on convict:-ions· Held in'adJrii~sible ~s ch'ar·acter= 
ev'1a~ri~b-e···t''6 show· 'pr·o·p~n'si.ty and tfic]~ not' c'onsti ttit~_; habit evidence 
becauSE{':behavior ·aid'. hof rise (to SUfficient level· of. . . . 
consistency). :-~~idence of. character_, off_ered to show ,conforming 
_con'qJict, is gd\iet)led by Rule· 40'4 and rel~t'e-d rule's •. See- General 
comrn:e~t to Rule ·4'04 .• 

. --. . . ·The r~Ie ··d9es· riot . att~Jllpt to provide ·.a _ ae·f irt_it ion· Of 
''habit" for.- ·tp.e reas'Ori tHat ·precTse stanqard's .dannot· he~ for
mula tea.··.·_ ·R.ather, th~ de.·t.er_mination whether ·-the evidence 
co'ns'tttu.t:es' p-roof of "~abit ,_" ·and ·:whether it i.s adrrrissible, is 
l'e!t' 'to ··the di'scre'tion -'•of the trial cour't 'on 'a case-by-case 
basi~. , 

Rule 406 ---further m·akes clear th~t ~vidence of· the 
routine practice of an organization is r·erevant to prove 
conformif!<.:1. co.n.quct.~ wheth:er cor_~oborated or not~ See '.• ~' 
united State·s· v. A·ngelilli, 6'60- F. 2d 23 · ( 2d Cir. 1981). As with 
"hab-it_,'F nc:> att~rnpt ~~ ma<]e' :to'_. de':flne "roUt in.~ practice." The 
requtr··e_ine.nt _Of -~so~rroborat;iori as:··a cq:.pdition ~pr~cedent. ·to 
admis·sTort;·,· as· imposea··-irt 'some jur·fsd'1ct'iot1s~ --:is reje'Cted ··by -the 
rule 'On the· groul'ld thti'-f;. ·it relai:es;·to· the sufficiency-of the 
ev'fcfenc¢ --ra.-th~i··~;~.tharf a.dmiss'ibilify. - · · · · ·- · · · 

~ '; •" ~ .... ; . . '• : ., 
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Congress r~je.cted c:i pr.oposed· subdivision (b) which had. 
provid~d-that the method of proof of h~bit or routine practice 

··could be ''in the form of an opinion or by specific ins.tances of 
· c_onduct sufficient in number :to .warraq.t a finding, .that ~he-habit 
· existed or that the practice was r·o'utin~:f~" · .. It was rej"ected on 
·the belief that the method-of proof should be left to the courts 
:-~to deal with on a: cas~-bY~.9as,~ .. :ba.sis. ~t .. waa not_dnte.ndred .. that 
the omission of subdivision (b) be construed as sanctioning a 
general authorization of opinion evidence in this area. The 
;Idaho Co111mi t t.~e ag_r.e,es- with,. , .. thls. view • 

. Rule 406 is. inten~~d t::o· do nothing more than clarify 
tha·t neither the absep.~e ciif. an,~yewi tness. nor corrobo.r:at.ion a.re 
requ,ired as a cond.it-i()n _prec.e(ient ·to :the admission of sq.ch 
.e.v.iden.ce. It· is _not~ Jnt_e.nded.. to .make ~uch evidence. autqm~.t.ically 
qqmJssip_~~--•. Oth~r r.~tl"_~~··;·;.<>.:f: -~V:Jd.en<;·~ '·· :~:.~g;._.., .. :Rui'e:···.49~. :.(-r:.ele·vfl.I1CY 
.q_f"the .h<=\b~t· or pr~9iic~· -~.0 -·~he :.co.n.4'u9't irl "1'.~.-~ue)'''"a'n<f~')i~}e' '403 . 
( !Jrobative value),: ar~· still:, .. ~pplic,aq:t~ to. j:.he que.stton: .of 
admissibility. · 

Under ex.isting Idaho case ·law, evid~nce .. ~f .hab·i t is· 
admissible as proof· that a. person acted in conformity therewith. 
Petricevich,-v •. Salmon River Canal Co. 1 :. 92 .Idaho 865, .869, 452 
·:g._2~l-362 (1_969)( .. eviqenc:~ o:f a. habit is _genera1:t,Y.. a~missi_ple, a.t 
1ea:st .. -~n .:tq~., ;.ab.sen·c~. ~o.~.r-~~Y'~~itn~e~~~·s·,.'::.tp ·Pt:,<>ve: ... i;)\~.t:.-.· a .. P:~r9c>l'} .· 
. act:.~d fn .. accq.rda!1C,e · .. ;wi,,th' ,:t}l'~:ft ,h~p~ t ori: ~:'~! :p_.a'r.t;,i .. cr..\:1.~ ar .... oc¢.as,ion.: n ) I 

('iT}l:e habit its~:lf··q~n }:)e-p~ov.e,d by SJ?ecffi~.i'!l,st·anqe~ .. Pf..·::.it.~ .• 
occpr renee.·~ .J. ·wtietherz. <tne· \ab'9_en.c·~·. of·' an· eyew:l"tn,~~-!3.·1.~· :r·eqliired 

... and. whether .. pro.of .of_.)i.abi t'.ma·y. be.·made, .. by. __ ,opi.I)io.P.' .. t:e·sfi~pny .. hav~ 
not been decided in Idaho.· The cuie teso1~e~-~h~si i~~u~~.· · 

. . . 

.. . . · Evidence .o£· .rotitine prac_tic·e. ··fs ~lso._.achni$sibfe ·uqder 
Id.aho case law, ·althou.gh the one decision lo.cat.ed .<?n.: the 'sqbject. 
indicates that opinion evidence·may not be adm{s~ible.·· S~~-
Commercial Insurance :Co.- .v~ Hartwell E.xcav·ation co.~· 89 Idaho 
531, ~37, 407_: P~ 2d .312 1 . ~14; C:l,96SJ.C"Ev~d,en:ce ·.?f a .. hab.it of doing 
a thing. in the, cq~r·se of business is,. i~- clearly ·.shqw.n as a.· 
definite course o~ action,,_· admis~ible ·as indicating th~t,· on a 
particular oqcasion,.•th,e.thin.g .. was .done as. usua,l!,"l, _('.quo.t"ed with 
approval: "'We have hel.d that custom or usage i's a matter .,of 
fact and not of opinion. • ·• • but, that proof of the fact may be 
established eithE!r' by t .. ~.stlmony. o~ . s;pec i:fic use_s ,. • . •.. • or by 
evi.derice Of gene·ral ·pra.c1:.~c:e !. •· ~-I II) e ·.· .· . 

. . . . . . . . . . . .· . 

Nq g.ener~l_ s-~atqt<>t;i' l_aw·. _f.or ;I~qho hc,t.s :$e~n. ~oga~~>d.~· ·.·If 
the•_·case invplves .:·;a: ~q.~·e~;tiC?,r uqde~- t~e···,r~a~o · tJ\l~.f'o:~ni .. _.com~e-~c}~.al 
Code, refe~er)q~,. ·-.~hq,u+d.··b~:)nade .. tq I"q~ho C:q,p~ ...• § •. ,}.8--l.-20+J.2.8,_t ... ·\ 
C~eflnes· ".p,rgani~atiqn''. ... t.~· Jnclt1de ··~ .corporatJ<?n, gove~nroent_.· or 
gove~11mei1t~-~ '· ~ub4ivi'sfori- ·or :··a<;{eri¢y- ,, ·t>ustness ·tr;u'st, · est.at~, · . · 
trust., partnership . or· ·assoc'ia tiot1.;:· .~·W.9 ( 2,1 o.r: . :more P.~r.sqn.~ . PCiV :lng 
a joint or common interes·t, or· an·y other legal or cornm.erciai · 
entity.") and § 28-1-205 (defines "c6urse of dealing" and "usage 
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of trade," provides for l~gal eff~-c~ of 9a1lle .·.and requires notice 
of intent to use such··evid~rice). Th~ Rul~~ of Evidence will 
supers.ecje. tl'l~ nptice 7equ~re~ent. :ppovi:(!eg in. Idat1P .. ~9d.~ . 
§. 28-f72()5·( 6) .·as a C()nditiOn· preced7nt. for. aomi~.s iqn "'of. such 
evidenc-e:~· If. the ca.se. inyo1yes, ~: qu~stign under the td~ho .. Cr~d it 
co.de ·. < 198~), .. reference ·should be mage· to rdapo Code. s. 2B-41-
301 ( 26) (~~~Jn~s.< :org~n-~-~~:ti()n". ~<;f; m~an -~a .co':rpor:a';t1on, ·,- goyetnment
or governmental,. subdlVlSlon .·or· ag~ncy, t~ust, . estc;1t·e, 
partn~rshil?,' coope'rative, or asso·ciatio.n. ") ~ . 

Action Recommended on Idaho Statutes or: Rules: None required. 
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RUlE! .407.~ Sub$eque.·~t Remedial r.tea~ures . 
'· . { .......... -'.·.:: . \. , .. •' · ... . 

whene''l~f, ~ a~te}· an'. ~v~.n~, m,e(lsur~~ are 'taken. which, if 
tak~n pr_evlo\.lsly~ w6ulq ~;av.e made t;he event iess likely to 
occur, evidence ....• ().f. the ~ .. u.p~eq.uen~·~easures i$ __ not admissible 
to prove ne<JlAg~n-ce. or ... c::uJpable. qonduct. i~ conn.~ct~o·n with 
the· event. This· rule doe.~ .)lOt require the exclusion ·of 
evidence·. of subsequent: jn~~s,ure_s· if offered for· ·another. 
purpose, such as pro'ving ownership, cont'rol, or feasibility 
of precautionary measures, if controverted, or impeachment. 
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. . . 

COMMENT:TO,RULE .407 

• .. 

. i.~C'ompar.'able· Federal.· .Rule! Identical. to ·F • .R. E-.o 407 • 
. ·::.i.~ . ~ . • 

.. 
·Comm~n:b: :Rule .407· follows the .conventional· doctrin~ that 
·evid.ertce q:f ,sub.~eqtie.nt rem~dial. measures is nob ·admissible as. 

:'·'proof of· an admission ·of neg_ligence;):or. culpable :.conduct. 
·-· ••. . ... . . · .. ·, '· .. . 

. . ' ., The<use· of -:·.the: phrase ~"re~edial meastires"···;rath_er ·than 
the common :-lci'w .ph-ras~. "s.ubsequen·t r·epairs" ·is designed to· bf:ing 
withdrt the scope··· of th~> rule:. any po·sb-accident· ·change, repair or· 
prEf:9.~utiot\'··· .•S:e~,·>.e.g.;· Ford vi Schmidtt 577 ·F.2d 408 (Tth cir. 
:19:7a· r< ex¢luded <•proo~. :· .. d~ a ·.·.hew ·regulA:tiq.rlr.iss(led··.a.ft.~.:r'··_.the. event 
which would'·hav·e c:tVOided ·the event in issue) •. ·. The exclusi'on of 
such evidence is based on. the publ.ic policy that people should be 
.encouraged to take'• subsequent remedial measures. See 2· Wigmore, 
Evidence;·§ 283 at 151 (3d .Ed. ·1940). --

.. The .second provision of. the .rule follows es.tablished 
doctrine· ·tn~ providing·· that·. ·the· rul.e ·is> riot applicable if the 
·evidence· -is offered -.. for ~'-another purpose." The admissibility of 
evide:rice:.:of· subsequent remedial measures for "anoth~r .purpose'' is 
governed by Rules ·401 to-·403. Bee,: e.g~, .. Rqbbins;v •. ;,.Farmers · 
union Grain Terminq.l Ass.!n.o, -552 F.2d 788 (8th Cir., 1977) !" 

. . 

. /i'ne languad:e, ''i-f co~:tJ;over.ted'' .was -inserted_·· in the. 
Federal• Rule to avoid ·proof o:e .subsequent remed ial.:.measures ·under 
the guise that it is for."another purpose" wheh .the~e~ts rib real 
issue requiring proof and it is offe~ed only to circumvent the 
exclusionary rule. · 

The ,exclusiona-ry purposes ·of the rule apply· to evidence 
used. to· pr·ove._, "culpable ·.concluct'' -as ·:\¥~11 as negligence. 

Rtile · 407 is · silerit as to whether. -it· bars evidence of 
remedial measures in_a strict liability case. 

The Idaho. Committee considered the position taken in · 
Aul t v. International ·Harvester Co., 13 Cal. 3d 113 ·, 117 Cal. 
Rptr. 812, 528 ,p ~ 2d :1148. (on r~hear ing) ( 197 5), which held . that 
the policies behind th~ exclu~io~ary .rule did not apply in~strict 
liability actions. Altho~gh that doctrine has been followed in 

·at least one. federal ·cifcuit ·applying F· .• R.E. 407, Rob.bins v. 
Farmers Union Grain Te.rminal.Ass' n:~, 552' F.2d 788 (J3th · Cir. 
1977), the greater number of circuits have found the e.xcltisionary 
purposes equally applicable to strict liability, cases. See Cann· 
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v. E'ord Motor Co., 658:F.,2d::54 (2d·:·C$r. 1981); Oberst v. 
Int-ernational Harvester Co., Inc, 640 F.2d 863 (7th Cir. 1980); 

.. wern~r v. Upjohn Co., Inc., 628 ·F.~d 848 (4th Cir. 1980); Knight 
·v.·otis Elevator Co~, 596 F.2d 84 '(3d Ci·r. 1979); Bauman v. 
· VolkswagenwerkAktiengesellschaft, 621 -E'_.2d .2}0 (6t9 Cir •• ).~80) ;

Chammers ·v~ G.D. Searle & Co., 441 F.Su~p. 377 (D.Md. 1975), 
· Aff'd., 567 F.2d 269. (4th Cir. '1977). See also Sun Valley 
Airlines, Inc. v. AvcO-Lycoming-.·Gorp., 411.F.Supp;. -59,8·· Jp.·: J:daho. 
1976). 

"It is easy to fashion an· arg.ument iri ·iavo"r of modifying 
the_ .. :~.ule to state~ plainly how it a.ffects products 1-ia.bili ty . 
act1t5.ns. Ho~ever, that argument.. may·· be too quick· •. ,.- :R~cent cases 

; indi'9.ate that·<~rnot· all products ·l-iability· cases involv~ similar 
'theo:;~·;ies of liability .. ,. Whe.ther or:.:·not ,the .excltis.io·nCi~£·y provision 
of ;Rule 407. should :be ·applied in -a. particular liability ,case -ma.y 
·qepend-._.on_._precise1y;-,·how :l.iabi:lity\- is: .... g.aug.ed under> the_- .. applicable 
·law. · Additional_._.cases me1y c-larify the:.st,at~.:-.of ~J;.he _la.w: •. -.. ,Seer 
~, DeLuryea ·.v.·Winthrop:·Laboratorfes,-.·~t:·c.,,. 69.7 -F.:2d ·22"2:{8th 
Cir •. 1983) • " Epstein; o: Emerg irtg PJ:"ob1em·s Unde·t the· .. Feqeral Rules 
of Evidence, A.B.A-.: Sec.:'of ·Lit:ig •. 75-7.6 (.1.9:8"3). The I"daho· 

·.committee determined that the .law for·. Idaho on· this issue should 
be left for developmerit on a~6~~e-to-cas~ basia. · 

. · The -;:~·xclu_s:i.onary provisions of th~ rUle· do not apply · 
· when···the evid;.~nce.'"c.o~ s.ubse~uenti;'·me·:~:sur-e's is·.; ?~ffEfred on an. i~sue 
other 'than proof 'bf• r1e.gli9e~ce ·or·· :cuTpable<condtfct: · Again,:·t:his 
is substantially.- con~ist~nt ·:Wi-th •. th~'· p:povisip,ns· .of. :Idaho·· Code 
§ 6-140,6 r:_ •• wni~_ll_. al~:gws_. St19.~:_ eyJc]ence ·-when .. _._ offered .• for ·other .pur
poses if the court :.finds that. i"ts probcd:iy~ ·v.al\l~:··".~ub~tgn~ially 
outweighs its prejudicial effect and that there 'is rio other· p·roof 

. available." However, the·rule would not impose any greater show
ing of relevance, or ofnecessity, than that no"rmally.applied to 
the introduction of• evidence under Rule 403. . . 

Idaho fol~ows the general rule that, .while eyidence of· 
repaf~rs made ·:~:.ffollowing .an acci.dent is· inadmissibie ori·~·:·the ques-

. tion of prio·e~~'negligence; such evidence may come in as proof of a 
collateral matter whe.re ·in issue • . Alsup.· v~- Saratoga Hotel, 7_1 
Idaho 229, 229 P •. 2d 985· (1951)~ Carter Packing Co. v •. Pioneer 
Irrigation Dist:.ric:t, _91 Idaho 701, · 429'· P. 2d 4 33 ( 1967·). 

Idaho permits an exce~tiort.where th~ e~idence is offered 
as -proof o"f. control or po-ssession. ·· O.tts .v".;. Brough, 90 Idaho 124 ,· 
409 P.-2d 95 (1_965)·. __ Idaho ha.s·no>ce\.~e.. ];aw:de.~l~ng .with ~dmissi- > 

bil·i.ty .. • of s·ubsequent :.:repairs when offered·'on" other . collateral· · 
matters such··as· proo.f of· feasibility of repair. · 

The Comrtti ttee concluded:· that adoption of Rule 40.7 would 
not change ·~xisting Idaho case law~ .· 
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'. . ' . . ~ ·: ·•' 
: ... · 

..... · · .. : .. ~u~.~ 497 w;qyld:;i:)e irysons;.f~t~nt :\flith. tl)~. ~v;dentiary pro-. 
:.y:tsio_ps.'.:of-,§ect:.iqn>o:6...;,140(i-.of tl1.~ · I(l.al)o <)?rq.quct ·Liabi].ity.geforrn. 

::·Act.:·;iri ... ~~Y:.~:.·~.al· ..•. :re~p~.9·tS lj~qa.:tg;e FH.iie.:. 407 ·d~:-~J.·S:. only.: wftl} :.remedial 
.. :meas.ur~s ·-~·~er:eas .:.the_,:.:s.taty.te: 'c.overs ,addftional.matter;s .•... : ... p.ection , 
6-.i4b6.pr:9~i4~~- fh.P:·f<"~vid~nqe. oi_:;:qhaQgt:-9..' i.n· .:(a)_ a ... pro4yct) s . 

· des ~9P, ': { b ) ... ,'i{?rrl,Jl}9~t.o; ,·f,pstryqti9ns ,·9<?,qger,qing, the:··PJt99~q~, {c) 
· technoiqg~¢..~+··-~ea_siJ:i)ilJ~y.,· fq >_.;: .. ~.s1:.a t:~ pt ... ~ tl}~., ?.rt ~~~-·-·or . Ce.) .the 
G u.s t(.)m /':of.·, tJi e· /: p pc)dti'9 t .. : ~.e :t :t.~ r,}_~. 'i JilPll s, try:,:'·o·r .: bus i ngss f. . •.•. oc qu rr i ng 

ship or c9n.~~p.+ ,.:x . .Of; 1f.8:r :iTQp~achm~rl.t:·, · t;>ut:.:.: oQOly: .. !f.?th~ .. ··qoQrt: first 
determines that the probative value ·of,.sych -evidence .substan
tially outweighs its- prejudici~i 'effect ar{d ·that ther.e is no 
other proof available." 

.{ Adoption of Rule 407 will create a conflict with Idaho 
Code ·§~,: 6-1406. A~s provided in Rule 1102~ the Committee does not 
intend that the Rules be inapplicable in every situation where 
there ·is a statute covering the admissibility of evidence in . 
judic:::i.~;t proc.~edings.>jus~. because the statute exist.~. The rules 

.. ar~.'\,iq·t·enged,:':~i;o .. be:_; i.napplicable· .9nly in.··th.9se · -speci~ic statutory 
proc·~-~'ding~ l:ist.ed .in Rule, .101.. The Idaho Product ·::·;~;Liability 
Reform:: Act is not iitcluded in those exceptions •. · Inclusion of the 
Idaho.:·~:i~!;>roduct Liability Reform Act in Rule 101 {d)· would remove 
the cq:pfl ict. The Committee is of the opinion that such evidence 
shoultl~~'·riot be . treated. aS a matter ·Of specific statutory exclu
sion, but rather should be ·treated as matter of relevancy on a 
case-to_;.case basis and ~o has not-recommended including the Act 
in the Rule lOl(d) exceptions. 

Action Recommended~ on Idaho Statutes or Rules: Amend Idaho Code 
§ 6-1406 to d~lete the evtdenttary provtsiohs • 

. .;.;· 
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Rule 408. Compromise and Offers.to Compromise 

· . E\TidenC~·····.of·.· .. .(l )· ···ru¥nish_frig, .offering r. 6r ... J?ro1llising to 
furnish, or (2)··a<?cepting, .• offerin~~·.·:or~pr6rriisiil<j to accept, 

.. a valuable co~sideration in cbmpr?m'ising· dr 'at~en\~ting' to. 
compromise a clafrrt. \tlhich w.as disputed a~::·t;o ei~net validity 
or ··•· amount, is. n?~ a.dliliss ~ble . to P,rove.l ;abili ~Y .. eor, 
invalidity of'';. or :·amount. ·~f.· the·' claim ··at-.··. ~.u'l¥ 'oth~r clairn •. 
Evidence _of conquct .. ··or ~t~tem~n~·s n~~de in'· ~ornp~()~i~e ' 
negotiations is•·· likewise not ?~iriissfble •.. ·· ~histule ·dbef3·.·not 
re.quire ····th~ · excl~si()n ·. qf ... ·any···eyideri9e oth~~wis·e ·~tsc()ver:able 

. me'rely because. it .is. pr.es·entE!d .''in· t~e cdurse··of "co~promise 
:·Lil'egot ia tions •.... This ·.·· r: ule .. d()e s .•. not:: ~~~qtii'r e'. exc lusipn :'.if: 'the 
.·_}eov1dence•:·:~s o~·fefed·'r~r··:.Cinother···p~r··pose; .such .~s.:·~rovit'lg··. bias 
: o:r prejudi:ce of·. a witness, negativing. ct' contetd±ioti of;. undue 
. dela.y, or proving· an' ·~ffott to obstruct a cr imirial· 

·. investigat.iQ:rt. 9I' .. pjtosec\li:io~.t! 

R 408. 



..... ::,. 

:· COMM-~N.T. ~.o· RULE ~fba ... 

. . .. 

.. . P;.rtor· raciho. S'tatu.tes .. or.Rule~i; .. i.R •. ~--~·P •. 68: . 

. :·commen·t.~.- ,.~u~.~ ,4'o.Oa .. ~-*c;~u~~~·s .. e~-1d_e.ride .. 8.£ ... c~rt.~;fn c;ort.duct ·· &nd 
·. ·s.t,aterw~nts, made in .comp_romise _ne.~ot~a.tions: qr: -~·et:~l.em.en_t ~f 
· o'f.f~r.e.d_ .. ".to .. g~ove _}fab.il ity .. f9r 1- ~ip.yal·idi.ty oJ ,_or amount. of:;: the 
c 1 a .. ~~-' ;.o.r. an'y,, 'o_.t. .. !t,e;r:·_. p;t;? lin,. .. . .- ... ' .;, . '. ' ' . ' ' 

The; t'1l1.e: ·a'ppl.ler/;in; 'boti{· ... -~iv:il, and __ .,Gr iminal rna tte .. r.,$ 
,; wh.e.~p.e,r :or· .opt: ·lit:lg.g_tie)H has b~~:tl: c.o,mm .. ~nc~.9.··· · :It· >~s···.int~riped t: .. o 

P.r:ectqd~_··· ... eic1m1:ss.iOn .... "9t-.:-:.~~ .. at~nl'~·n~_$··m:ade .•.. ..i'h' -'.c9m·pcr.pll1J:~·~. ·.·'1~~-ot_~·a .. t,~pp's, 
in addition .to ,.the· ·off.~t itself,·· to .fos~er .·a strqn~i-i?ilblic. poJfcy 
favoring out-of-court. settleme,nt of disp'qtes ~ . T.h~ ·part~·culctr ized 

· · trea tm•en t accordeq by the common law to· f~c.tual adm'issLons .i:t,ta¢le 
hypothetically or without prejudice is considered an unjustifi
able .. restr.aint upo11 truly effectuating the .purpose of .the rule 
and ·JI3:::_beliey.~d to.,.cptl,s,1;:itpt,e an._ ~n\J[apr.aryteq. J;?referen.ce ... for . the. 
~op~JS.,t:Jc;~ted:i.aJ)~ •. /~o.,r;~r:.~sponq il19'JX• ·:c:l:~, t,r;·aP.:.··.:::!ro.; _ •.. -~q~. ,·l.ln\tf(3r_Y.·· . _ .'+'h~_ .... 
ru,le;· 'cipp~;t·es ·-to-:.¢qmpl~bed comprpini9es ·wl),en._··off.ered .. , (igai;nst a. 
cdmprd1n'is:or I . . as: ywell .. ·qS ~l')QSe ~tternp.~:e.d •. : ' ' ' ' 

. · .. i'he r.ul~ · r~_quir~s .-thaf. th~~re .. -.be a di_~·ptite- as to ei th.er 
the va-lid{~y or ~he.·_,ta,mc).unt:· ?~ _th~ cl,aim •..• :E.ffort·~ to q.p.t.aJh. .a. 
reduction l.n the amount admJ.ttedly due are not protected. A 
dispute.as.~ to ,matter.~. other th~n th.e .. x~.liqit·y or .the qmount of 
the claim,· e---.~.·~, ti,ffi.e pf payment:, -a_re TiKe·wise .. n61:. .·pr:9te .. c::t.ed ._· ... 
See, e.g. I J?erz1'nsk± 'v~ Chevr.on'.Chemical' Co~ I SQJ:.F~ 2'cl 654,' 658 .. 
(7th Cir .' 1974}. · ·· · ··. .. ·· 

. <The ··'.~ule .i~ .. nqt in~.~nde.<:l. ;t:o .r~r1¢ter .evid~nc.e, .ot:her_wLse 
discoverable~Min~d~i~~ible sol~lj becatise it:was: pt~~~nted during 
the settlement negotiations. To deny discovery or allow exclu
sion on this ground would conflict with the liberal rules of dis
covery and would permit a party to immunize evidence by revealing 
it during negotiations. 

Rule 408 does not preclude admission of such evidence if 
offered for "another purpose" su·ch as proving bias or prejudice 
of a witness, negativing a contention of undue de·lay, or proving 
an effort to obstruct a criminal investigation or prosecution. 
The examples provided in the rule are not exclusive. 

The a~plication of the exception to show bias or 
prejudice of ~ witness requires ~he cocirt to weigh the announced 
poli6y of encouraging settlements against the v~lue of the 
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evidence to the truth~findir1g pr;_ocess (see Rule 403) on .a . 
case-to-case basis •. ·ThE{ few federal ·aecislons note but do not 
putport to resolve the tension betweert these two concerns. 
Compare Estate of Spinosa v. International Harvester Co., 621 

· F.2d 1154 (1st Cir. 1980)(excluding proffer of settlement between 
_plaintiff and another defendant) with John McShain, Inc. v. 
~essna Aircraft ·co., 563 F.2d 632-nd Cir. 1977)(admitting same). 
See also Reichenbach v. Smith,. 528 ·F •. 2d .. 107.~. (5th Cir. 1976). 

The. federal courts have _held that such evidenc~ is 
admisE?ible to. prove a ·consequential, ·Il\aterial. f~ct in issue other 
than the validity or invalidity of: the" claim or 'its amount. ·see, 
e.g.;,; B & B Investment Club .v~ Kleine.rt's/ Inc., 472 F.Supp. 787 

·,(E. D. Pa. 1979•·y(where after main issues wete settled, ques·tion 
remained whether par.ty was successful ·and e·ntitled. to att:orney 
fees, ~videnc~ o~ settlement was ·a~mitted); Iberian Tankers Co • 

. v. ~<;ates constJ:uction Cor :e., 3.~.8 F. Sul?p·. ;1.~90_ . (S. o .N.Y_. · .. · .. : ... ·· .. ··.· 
..• 1.~:7?1 (evi9enc~ .()f ~~ttlement' riego.ti.atioiis ~~:s ·.~llowed on qu~_stTon 
~hether PI".ejl1dgmeht .inter.~pt should be· a~·arded)~. · Similarly; an 
.offer of judgment made urider _Rule ·68 of eith~r the F~deral or 
Idaho ·Rules of· Civif ;procedur'e w·ould not<be excludible fn ·a 
proceeding tb de~ermine cost~. . ' . ,··. '·. . •' .. , 

The Idaho Supreme ~ourt. has ju_dicially adopted the 
pofi,cy o·f F~R..~ .. E .. ~ :··11'08 ~.n· r·egard to s1::ate111erits or conduct made in 

. '·th~'· :do.urs'E{':O'f.i,~~ .. cOrni?r~mise;· n·eg~·tiati()rts ~· ... ·.·aa·t·flel·cl: ··v .•. Max Rouse . & 
sons Northwest 1 too' :I dab~. a·4·Q/ 606 ·1?·· 2.d 9:4:4· ·(19_80) , ~· 6vet't\l1ing 
dictum in Whitney v. Cleveland, 13 l:daho· 558, 91 · P ~ ·176. · , · · 
(1,907) (which sug<Jested t~a1; ~tat,ements C?f fact, as opposed to 
s"tatements of opin:~on; .we.re·: protected otily <when phrased 
hypqthetically ·or ~refa~ed · wi~h ·.the disc~ai~er). · 

Rule 408 is cqnsi~tent with the polic-y: o-f I. :R. c. P. 6 8, 
which precludes ~vide.!lce' o~ o~fers _of ·judgment ~which are rej ec_ted 
or withdrawn except~in a proc~eding to deter~~ri~ cdsts. 

Action· Recommended on· Idaho ·statutes or 'Rules: · None req.uired. 
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Rule 409. 'J?ayment of :-.M~:~iiCal:. ~ind stmilar Expenses 

Evidence of furnishing or offering or promising to pay 
medical, hospital,· ~unep.pl, or .. :' si~ila:r ~~perl$~S 09C.~~ioryed ,by 
an injury or death, or damage to ·or los's of 'property· of 
another ·is not.ad~issible to prove liabili~y for the injury, 
de.~.th or · damage .... 

··.:: •.. 

~~vised 12/31/84 
[> .. 
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·Prior 'Idaho statutei; bt Rules:· Idaho· Code § 410.:.1840. 

Comparable Fede·ral Rule: ·Similar to F.R.E. 409~ ·The "Idaho rule 
contains addition~! l~hguage for. expenses o~casioned by death, or 

.damage to or loss of property· of another. 

Comment: Rule 409 is based upon the social policy. that payment 
·or o-f~'fers .. of ;:payment pf ;medical, hospital, funer-al or: similar 

''?. expe?:rlses occasioned by an injury or oeath·, or damage to or loss 
of p~opertY df~anqther should be encourag~d for humanitarian 
purposes. ThQs, evic1~nce of payment, or offers or. pr()mises of 
payment of. such. ~xpenses is inadmissibte to prove lfability for 

:·,., the injury, death or damage. Th~ rule does not preclude the 
!'. evidence if offered for another purpose, e.g., ownership or 

control, subject to the discretion of the court.to·exclude it on 
other grounds, e.g., Rule 403 •. 

Rule 409 does not apply to conduct or admissions of 
liability _made .in connec.tion with· the offer or promise of payment . 

·_,,: .. that ·.·are not:~;~ta;· par~. o_f· ·the .act -of ,off,ei:":ing,, :promising .. or paying 
·such expen.ses. ''As. ·st.c:fted in. the Nor.tb -Dakota Procedure Committee 
Notes on Rule 409: "It is likely that admissions will at times 
be so intertwined with an offer to furnish medical expenses 'that 
the two cannot be severed. Whenever this occurs, a choice must 
be made between admitting the ev:Lde·nce, totally, or· excluding it. 
Balance must be made of the social· policy behind this rule and 
the need for such evidence."· 

Idaho Code§ 41-1840, subsection (1), provides, that no 
payment made by any person, or by his insurer, "on account of 
bodily injury or death ·or damage. to· or loss of property .of 
another," shall constitute ~n admission of liability or waiver of 
def~nse or be ad~i~sib~e in evidence in any action brought 
against the insur~d person 6r his insurer unles~ pleaded as a 
defense to the action. Subsection (2) provides ·that payments 
shall be credited upon any . set :tlement or j·udgment. · 

Th~ Idaho Supreme Court has he~d that § 41-1840 barred 
evidence of defendant's ~etters assuMing the obligation to pay 
me~ical expenses, as well as the actual payment thereof. Fur
ther,.the Court held the statute equally applicable to private 
persons as well as insurers. Tommerup ~.'Albertson'~, Inc., 101 
.I~aho 1, 607 P.2d 1055 (1980). · 
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. .. , . J;d9h0 J~a,w :.J.~ ·_unq~ear Of1 t.11e: exJ:ent .•:to .. which .con.quct or 
statem~nts of the defendant in··:as~qming the ·.obligation to pay, 
which-arenot part of the act of paiment or offering to· pay, will 
be. pr_o.t;eqt~d •. ·. 

,·~r~;":'~> ' • ' I ~ 

.• · _:·.· :J::(}.~ho l~w is;.alao ;:.un.cleeir. wht:t~er ·a~ not eviclence would 
be .~d1llissibl.e ,on collateral.:.mati;er.s .• other than ·th~ issue of lia-

. ·. biiity. · · r·daho Code s 41-1840 is phrased as an absolute ban on 
rec~·ipt;: .,-:of.;;,-.:such evic;ienc.e, .~,uni~a.s _p,leaded .. as a defense to the 
action. In contrast, Rule 409· limits the exclusion to the issue 
of 1 iabil i ty. . ... ; 

. :: Toe ·;;,9.0.IJlrn.~tt~e (f~ter.J1l~.n~q;.,2j;,h~1: ~,..pa_y.1lt~nt of "eXJ>enses 
·f .r;~];,_a.t;_iqg:\r:t<?· ·<~t~gtly.'·.or ,damqge ··~t;q~.:::qr ·:1.-oss.A.of~(Lpt;operty of another" as 
-·?.i9;:nQ..~.:\P,tovJg,~C,f,...·i..f1·.Id~ho Coge.: §c-:~41'7-1f340'·,shqu1d ·also be encouraged 

·arid aqcordingly ·.··~x.paqded .~tpe ~qqpe:·Of. ·the. rule beyond. medical, 
hospital or similar expenses. · 

':['l).e .·.:Uf?.e-:-,Q.f ,.the .. term .·r.furnishing," . instead of "payment," 
is intendeq to. ·encompa~s payments made by an insurer or others on 

'/' .b~hal:f..,.of a- party. 
< . • . '• ··~···. ~ ..... ·~~';l{.t.i' 

Action Recommended on Idaho Statutes or Rules: Delete from Idaho 
, C~q~ ._,§· •. 41~18.4Q{l), -:th~ :la.nguage 11., or be a,qm~ssible?z in evidence" 
:·and;:= .~he :·:langu~ge ··'.'unless .. pleaded as a.~defense. to _;th:~ action .... 
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Rule 410··'·' Inadmissibility of Pleas I Plea. Discussions I and 
Related statements ·· 

(a) Inadmissibility. Except. as othetwis~ provided in 
this rule, evidence of the following is not, in any civil or 
criminal proeeeding, admissibie against th~ defendant who 
made the plea or was a p~rtfcipan~ in the plea discussions: 

'::·{ .... 

(1). a plea of guilty whid~ ~~s later.withdrawn~ 

(2) a plea of nolo contendere~ 

(3) 'any statement made in the cOurse of any 
:·:.: proceedings under: Ruie 11 of the Idaho Rules 

of Criminal. Procedure 'or comparable Fede·ral or 
stateprocedure regarding either·of the 
foregoing pleas;"6r 

(4} any·st~tement ~ade in ·the 0 coutse of plea 
discussions with anattorney for the 
prosecuting authority which :.do not result in. a· 
plea of guilty or which result in a plea·of 
guilty later withdrawn. · 

(b) A~xceptions. No~withshanding the-~oregoing,. ~uch a 
sta tement:,~-Js::::ad:tniss·i:ble: 

.-~ .. ' .. . 
.... ~ .. . 

.( 1) in any proceeding wherein another statement 
made in .the course of the same plea or plea 
discussions has been intrbduced·and the 
statement ought in fairness be considered 
contemporaneously with it~ or 

(2) in a criminal proceeding for perjury or false 
statement if the statement was made by the 
defendant under 6ath, on the record and in the 
presence of counsel~ or 

(3) tinder subsection (a)(3) above, in the same 
cri~inal action or proceeding for impeachment 
purposes. 

Revised 12/31/84 R 410 
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·coMMENT'TO RULE 410 · 

-~comparable0Federal Rule: .Substantially-the ~~~~:~s F.R.E. :410 
and Fed.R·.cr,ml.P. ll(e)(6)· as amended effective December 1, 1980, 
except·· to allow limited· irttpea¢hment ·by use· of staterrients made 
under subsection (a)(3)_ of the rule~ 

,':'C6mm~rit: '/Ru'le · 410·, makes ·certain eviderice···-relating to pleas :and 
-plea bargainidiscussions in criminal :proceedings·inadmissible·in 
both civil afid criminal cases. > . . 

. The. rule has as .. its purpose the promotion of disposition 
of criminal· cases ·by compromise~ · As··not.ed by the Federal. 

·Advis6ry Committee quoting McCormick§ 251, p. 543, "[e]ffective 
··· cr imin;al law administra.tion in many localities would hardly be 

possifi,J.e ·if a, large ptopottion of the· charges were not disposed 
of by such compromises." ~he same would be true in Idaho. 

·. : ,.._ p·r i or to the 19 8 0 am~ ndme nt , . F • R. E • . 410 did _ not 
1'·e·xpr e s·s'ly·'; 11mi£·t ,the·~~ Rule' s·· plea"' discuss ibnfC_ove·r a~e· to 

discussi()n·s inyolving:· a?.· attoriley•·.:for the··.:pros~cuting __ authority. 
Acct>rd;ing· to the Notes of t}:}e ·Federal· Ad.vist>ry .Comfuittee the···
major;~bbjective of the·.·l9HO amendment is.·to desc'tibe mote' ... · 
preci~~ly"consistent with the otiginal· purpose· of the·· provision, 
what evldehce r·elati'ng to pleas·· a'Ii.Cl plea- di'scussions .·is ·inadmis
sible. The. language of the former version of the rules~·'wa~f 
susceptible to. interpr~~ation 'Vl~ich made it aJ?plicable to a wide· 
variety of statements no.t intended .to··-be protected;. .. _See,~' 

·United ·states v. Herman,. 544 F.~2d 791 (5th :cir •. 1-977)~fel1dartt 
in c\.ls;tody of. two postal inspectors instigated· :conversation' and 
said he:::wotild>~plead guilty to a·rme'd robber!t··If m'urder charge was 
dropped~ one ~nspector stated they were not "in a position"'to 
make any deals1 held,_defendant's statement inadmissible because 
the· defendant-': made the statements during the course of a 
conversation in which he sought concessions·> from the government 
in return fbr a guilty plea)~ United States~. Brooks, 536 F.2d 
1137 (6th Cir. 1976)(defendant'telephoned·postal·inspector and 
offered to plead·guilty''if he got a two-year maximum~ statement 
inadmissible). 

As amended 1 the Federal Rule makes. inadmissible 
statements ~ade in the coUrse 6£ any p~b~eeding~ under the rules 

· regarding a plea of guilty··la ter withdrawn or: a plea ·of nolo 
contendere· arid also statements· made in the course of plea 
discussions with_· an. att:o,~ne.y: for the pr()s~cutor ·which do not 
result in apl'ea of ·guirty or·· which -res·urt in a ·plea of guilty 
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il~ter withdrawn.· The. ~ule ls n~t lim~ted·to statements made by· 
-the defendant himsel£~ ~nd thus dov~r~·statements by defense 
·counsel regarding defendant's incr"iminating.admissions to him. 
It thus fully p r o t e c t s the p 1 e a d i s cuss ion pr_ oc e s s , w.h i c h i s to 
be encouraged, without atte1Ytpting to deal· with confrontations 
between suspects and law enforce~ent 6~ficers, which involve 
problems of quite different dimensions, e.g., the desi~eability 
of obtaining.con~essions ~nd applicable constitutional-standards. 

Subsection (a t'st?·tes the rule of inadmissibility in the· 
language of ·the Federal Rule. 

Although the rule explicitly'li~its only the 
''gove:.t::·.n:ment 's .~ .. ~se· of' settleme,nt evidenqe and: does not .:~provide for 
·:exclusion of'·statements made, by a prosecutor; the pol>icy of 
promoting .settlements that g.ives rise to the rule ha~s· led to 
decisions rejecting evidence offered by"a defendant to the effe6t 
that the government was willing .to make a deal. See, ~' 
United States v. Ve.rdoorn, 528 F.~d ·103.· (8th Cir. 1976) .• 

. . . . . ' . . 

If. there has been a ·plea of gu~lty later. wj..thdrawn or a 
plea of nolo contendere~ the rule· makes inadmissible statements 
made in the course of any such -proc::eedings ... with limited excep-
tions. 

·· ·.·, · ·· .. " .. Alt:p;Q,'J.g~l;:Ida~p,.·. <l.o:~s.~-11-0t ·CJ.t:>thl~::tim~ .:~eqa.gRize ..• the plea 
·· ot .nolo· con·t~ngere·._·t}nq:~r ex~sting st~tu-t~s ... or~. ~he .. :r,d.al}o:. qriminal 

Rules., the ple..a of n~ol.o. cc)ntendere :i$ .r:ecogn~zeg in .the federal 
courts and ·in some sJster states. Consequently, ·the rule 
provides tfiat a· ple§l of nolo contendere~. as. wit}) .-.~ .plec\ of guilty 
which was l.ater .. withdrawn in another- jurisqiction, wo~ld be ' 
inadmissible. · 

. . Subsection. (b) states the exc~pt~ons to the·. rule of 
inadmissibility. · ·supar·t.·s (L) and f-2 )· are in the language of the 
Fede::ral Rule. Subpart ( 3) states an exception not :iri .the Fed~ral 
Ruleit?.~=·to allo.w .limited impeachment by us~ of s:tatement.s made under 
SUbs·e-ctiOI). · (.9,d ( 3) • . 

With regard to the exception stated in subp~rt (1), the 
Federal Advisory C::ommj.ttee. Nc;>,tes .. s-tate :: 

. ,. '···\ 

The-· last·· se11teric:e. of :Rul~. ll(e)(~) 
[F.R.E •.. 410.] is amended, ·to provide a second 
exceptiori·to the-ge~eral ~ule of hon~dmissi
bility of the described statements~ Under the 
am~ndmeJ'lt, such. a st:atement is< also. admissible 
"in any.proce:ed :i.ng wherein an.other . statement . 
. :r:nade in the C.QUfSe- o~ the same plea or .. ple.a. 
discussions has been ·introduced and the · 
~ta.temen.t:, ought:. in. fai.tnessH be. c.onsidered 

. cont'einpor:aneousJy with it." ·. This:·;·change is 
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:ne·cessary:·: .. so ··.tha.t, when: evidence. ·of. statements 
made i il the· cour s.~ of o.r as ·a · consequenc·e ·Of;·:a 
certain plea or plea discussion~ are intro
duced :un'de.ri·:circurnstances :·not prohibited ·by . 

. :···•. ::.i::his' ru·~e~··,(e>~·g~, ·n.ot "ag~inst".:·:the .. person who 
ma.de: :. the\··::ple·a: );., :other statements relat:ing. to · 

·-· the', ·same '"ple·ct- or pl·ea discuss ions may. ·also :be 
adm'i ttied when ·relevant. :to· the -matter·. at issue. 
·For ;e.xa:mp.1le, if· .. · a:.:-d~fehdant,·•:upOn a:.:·mobion to 
·disml·ss a, pr.osecut;ipn· on.··some· g·r·ound·were· .. :able . 
.. ·t.o ·admi t;;.;:c .. e.r·tairt stq;temen.t-s .. made in ... ~borted 
pl,ea ·di~cu&.sions ,in:.~.his::·favor, .. then other 
re;leva.pt·. ·statements· made: in·.· ·.the .sam$~,: :plea: . .· 
disc.u-~.siqns -·: .• shoqld:••.be,::·!:admiss,:ib1e-~;aga)inst·~;:the·· 
·defendant .. ··'.in•. •-t}le· .. inter:E~st./o£" deterrni·n,ing':-··:the). 
t,ruth >.Of the ·rnat;t.e.r ·;,at ci ssu:e. ·:•·;·The;:;tdanguage<.:,:of 
t.he >arne ndme n b : fol:l OWS' c:l.o· sel y. ·. tha.t' ,·in :··Fed·.·_. · R.;. 
Evid. 106, as· the considerations ·involved are 
very similar. 

Idaho Criminal Rule ll(b), with one exception, is 
substa-ntially the··· same, as were Fed. R. Evid. 410 and· Fed. Crm. 
R. ll(e) (6) p·rior ito the· 1979 amendments~- I.C.R. ll(b) provides: 

.(b) ;Inadmi$sibi~lity of -• pl~as., 'off~rs .. of 
·, .:: .'<p1e·a,§,fi.,arid;~:r.:r,_e1'a-,ted,·~::s.-tate~ments.~\: i.E:x.c~p:t ·.p.s··. · · ···:; .. 

ot·herwiq.,e .. prov~-:Lded .. ;:in:· tP.i~._:par:agraph; .•-ev.i(i.e!1:.qe 
of·. a .. ·•pl'ea ... of ·gp:i.:J.ty, :•·later; .-wi thdtawn, 'OI .. of •'an 
offer •to plead 9\Jilt,Y ·:to the cr;irne charged. or. 
any other ·crim,e, or of.·· statements made ·in 

,:,,,_ connec'tio.n.-with, ·.and relevant :to,:C\nY of the 
foregoing ple·as ·o.r offers,".,~s not· admfssible 
in .. <any 'civil ·o.r···.criminal proceeding -:•against · 
t_he person .. whO':.imadeithe .plea or offer.··. How-
ever; evidenc~> of a sta.tement···made···•,in-,·conn·ec,~.·. 

tion wi th,··:and relevant-;··,t.o ;·"'a :·ple_'a ··~·of. guilty;. 
later withdrawn,· or an offer to plead guilty 

:to ··bhe cr·i:rrle charged err· any .. other·· crime 1 ··i·s: · 
admissible. as impeachment in. the same action, 
or .in a crimfnal proceeding .for perjury .:.or: 

. ealse statem~nt if the, S:tatement was .. made by 
the· defendant.-·l1nder oath, qr1 the· .. record,_ and 
in the .pr.·ese,nce. of counsel. 

. Adoption of .the proposed r.~.E. 410 would remove 
ambiguity in ·I. c·.R.;·· :11 (b} to the extent. that offe-rs to plead . · 
guilty·. or othez: stateme.nt~ mad.e to obtqin conces~ions will·-be 
inadmissible ,o.nly _i_f. made· to ::"an···at:torney: for ·the., prosecuti.ng._ 
authqri ty. ~ It .will change .Idaho· _la~ under<: the .. :P~-~e;ent · r:.:q.<R· · 
11 (b) in one respect. It will render. sta~~ments .m-ade. in •the 

. ,.co.ur.se. of plea di~cus~ions;admissfble· "whe:n-~·-cinothe.r statement· 
made· in the'·' c·ourse- of the ·same' Plea or' plea ·discussion has been 
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introduced and·· .. ··the statement ought ·in fairness be considered 
... contemporaneouf31Y: with ~t." 

Unl:i.ke .. the fede-ral· rule-s, the existing. Idaho Criminal 
Rule ll(b) and.the.p~oposed rdaho Rule -410~permit the admission 
of statements ·mage .in connection with a plea of guilty later. 
withdrawn "as impe_achment in th.e same action." Congress first 
considered the question-·:in-connection'with.Fed.- R. Evid. 410: 
the House disapproved of··admissibili ty. for any purpose7 the 
Senate favored· admissibility for -the limited purposes of impeach
ment-and in subsequent perjury:or false statement prosecutions to 
preclude the· defendant from· c6nt:radicting his- previous statements 
a·ncl_ __ J;ying with·· im.punity; ana,· the. Cqriference Committee adopted 

: the House. vers-ion_.·until the ;:matter···coul·d- be further c.onsidered in 
·deliberations r:elating to· Fed. Crm. R. ·:ll(e) ( 6). In 1975 both 
feder_al rules'were_ ame.nded to allow admissibility in ··criminal 
proceedings for perjury or false stateme:nt, bl.lt ·not f'Qr 
impeachment. ··· ·· · · · · · · · · 

that: 
The Fed. Crm·. R. Advisory Commi t.tee' s Notes point out 

"The Committee's exception permits the 
use-of such evidence in a perjuiy or false 
st:at.ement prosecution where -bhe~plea, offer, 

.o_r · r:~'1(ited•:•.s.tatelll.ent:'"Was<;mad~·,_,;by.;•.the .. ·,.de_:Eendant 
oni; ·Bhe:·:·record,:- \·u-n:det ~oath_ and.; -iif ·the -•p·:tresence 
of. ·co~ns~l• The .(c-ommittee_ r·ecognizes: tJtat 
even this limited·exception>may·a:iscourage 
defendant:.s, .. from· b.eing· completely candid:and 
open du.rihg plea negotiations a·n.d may .ev~n 
result in discouraging the reaching of plea 
agreemen,ts.- However, the <Committee believes 
that, on :balan_ce, it is more important to 
protect the integrity~of the:judicial·proeess 
from willful d~ceit and untruthfulness. 

. . : ·, ·. ,. .. . •' 

Notes of ComJ1littee on ·the Judici«;irYr ~ouse ·Report No. 94-247. 
.. . . . . 

The Idaho Committee consider,ed the desirability of 
retaining the provision''rtow found in .,the-: Idaho -Crnt. Rule 11 (b) 
rendering statements .admissible: for purposes·. of' :tll\peachment. The 
Idaho Committee, as did ·the Fede:r-~tl Advisory Commit te·e and 
Congress, concluded. that .. making -the plea later withdr~wn and 
statements made in plea discussions admissible. for :im·peachment 
would thwart ·the· purpose.: o~ the rule wh.tch is . to encourage· pleas 
and candid plea· discussions·. 'Given._-the· broad ·--scope. of· imp,each~ 
ment ,- almo~ft 'any testimony on any. iss'ue: by t-he defendant~ .. would be 
subject to ··impeachment ·~with- f3UCh evidenceo. . This would -like·ly 
have· the >effect of' restricting':' candid. plea discussions or 
restriqtJng :;tne defendant from t~king the·· stand. 
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. Notwi thstan.ding t;.hese. l?9~~GY .. cQnsideFations, .tJ:l~ Idaho 
Committee concluded that statemer1ts· ·made·. under oath as· d··effned in 
su.bpeq_tiory. Ca.t(.3 i sl)pttl(J be Cigffii s.~i.bl.e ~9r impeacr.!TI~n:t. in the . 
s,c:p:ne:., ac.tiolf:: :<?r1 • pr6ce.~4i n,g. :0'11:1¥"~ . T.h~ _··. ld. ~h.o · Comm i:tfet:::· ,"is .: n.ot 
convf,nc~.d., .. );:hat -t:h~_'threat;.: of ·9~.bs~qg~nt ... pe:rJury or>~als.~ :.·'. 
Statem~.n-t: :CQa~g-es af.c),pe WOU.J.q dete;r .an q.ccuse¢1. ,fro:m. 'tes1;ii;ying 
falsely.; pc{r.tfcuiarly": when .chq..rged w-ith' a crime. more s·eri.ous than 
·pe rj .. ury •:. . . . · · · · · · ·· · 

··Action Recommended on Idaho Statutes or Rules: ·Amend I.C.R. 
· .ll(b) to conform to I.R.E. 410 and retain the rule in both the 

Idaho Rules. of Evidence and Idaho Criminal ~Rul~s as is-done in 
the: Federal· Rqles~ 

\ , j. ~ ; 
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Rule 411. I;JiB:b·l~~ty tt1suran9e~'; 

Evide,nce· th.at a person ·w;is <>r \'las not insured against 
liabllity ·is n:ot a(lmissible upon the -~ssue whethe'r he acted 
n~gligent~y 6r O:therwise· ,wroqg~ti11y" •. · ~his ruie does' not 
require the exql'usion· cif 'evidence of irisuran·ce ·against 

-liability whe~;dff~red for another:puipose, ~uch~s p~pof of 
agency, ownership, or cont~o1, or bias or prej~dice·of a 
witness. 

R 411 



... ;· 

•,.;~<Prior 
:.·. !!• 

····:::-: 
i 

,• ·. ' ... 

Compa'rab.J.e;·~Fedetai·Rule: .~:::>::,-Iden·tica1 :to F.R.E. 411.:·, · 

',' 

Cornment:<.·:Rulei4l1 ·rs:,: bcfse·d,.:on_the.~premis.e !that kJtow1e(lg.e:>,of the 
prese:nce·.·.or ·absence o:f,<:l1abil:ity ·:iris·urance·:.would' ··lriduca::.:.']ur:ies>·:to 
decfde ·:d'ases "'\bn ·.impr:o'pe·r:. ~frou~g;~·~·:·,··t:.t·J~:,_·p,~·stg·ned<.' t:d~ ':exclude·· such 
evidenCe ·:orrtissue·s .:of· i.pla·tnti:f,f·'s, :'9-ontribut-ory f-aulb as<.well a:s· .. 
the~ fault O:f ·defe·naan~·· · · ·· · · ·":. · · · · ·· · · · 

The exa~ples provided in 
l:fabil ity :instfr arice fs,·>adrriits·s·ibl·e· are-' illus·trat:ive··. on·ly. The 

·· rute·'.do'es noJ:-' pre·clu,qe evidenc~ of ."in~1)ra11ce· where the questfd'n 
of posses·sion· o'f liabil'it'y insurance is it'self an e1entent of the 
actiori ·or where the ·existerice·or nonexistence of·an insurance 
contract is an: essential element-of the claim· or defense. The 
rule is :not 'intended to cover>voir 'dire of prospective jurors::'as 
to pos:si.ble in.terest in. connection:: with any .-insu.rance .carrier,: 
sinc·e-. it is· felt that the: issue does not involve a rule of 
evideric'e·. ::. ' ,. ' .. ' 

.._ .. _ •. y::_,J~n ?PP,ly~n<J,::,;the :.rule, 'some fed~ral court$ have. aq¢1;.~.9~ed 
the ·.·pr.6btem·.·VTheie ri·a:r1:~-~s_:gt,tempt __ .to .;smuggle·_ ins:uranc~ · e.v.fden:ce_ 
info ·the :·c-ase· on :theor i.~s>.or ·pr~texts .that undercut the pol icy 

.forbi<l9ii19 .. S1Jcl) .evJd.~qc-e,· t>Y ~eqttiring that···the. tri:~l·court; find 
·the ·:pr~senee.'o:f: ·a valfdatin<J purpose. :and the·n we.igh ·:relative 
prejudice to prqponent andopponent •. · Seer-·e .• g.,::;;Hl.l:nz·iker/ . .v~·
Scheidemantle, 543 F.2d 489 (3d Cir. 1976)~ Cle~eland.v. Peter 
Kiew.it :>sorts' ·co.·,. 6,24 F•··2d: 74:9 (6th<Cir. 1980'). Howe·v·er, the 
mere presence of such a.<putpose does· not •<suf.f:-ice; <for·. aqmi;ssion. 
varlack v. swc Caribbean, In~., 550 F.2d 171 (3d Cir. 1977)~ 
Morso~er, direct evidence on the subject of insurance does not 
nece'ssat ily open t}1Ef it:dpic to /CrQss-ex'amination· ·of :,the' SC<:)pe 
afforded other evidence. Hannah v. H~skins, 612 F .• 2d 31~ (8th 
_Cir. 1980). 

. Rule 411 is consistent with I.R.C.P. 26(b}(2) which 
permits discovery of insurance agreements and provides that, 
"information concerning the insurance agreement is not by reason 
of disclosure admissible in evidence at trial." 
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Consistent wit:h Rule 411 ;: .t,he- gener:al rule in Idaho is 
that ·evidence of insurance is- lnadmis.sible at trial to prove . 
negligence. Brown v. Jerry's Welding and Construction co., 104 

0Idaho 893,-·665 P~2d 657 (1983). S~e also, Crossler v. Safeway 
Stores, Inc., 51-Idaho 413, 6 P~2d 151 (1931). Ho~ever, as 1s 
permitted under Rule;.:411, evidence of,insurance. has been admitted 
where relevant to othe.r . issues. Brown v. · J-erry's Welding arid 
Construction Co., 104 Idaho at.c896, 665.P.2d at 660 (insurance 
certificate ·relevant .to •loaned employee issue); Tucker .v •. Union 
Oil Co. ·of California, 100 Idaho 590, 603: P. 2d 156 ( 1979) 
(evidence of insurance relevant to other material issues); 

_._Openshaw- v. Adams,_ 92 -Idaho,-48:8; 445 P~·:2d·663 (1968)(fact an 
, ; insu·rtance adjuster·· took a written statement that was used to 

·impea:Ch a wttriess) ;· Burns v-~' Getty;. 5·3;·.tdaho:>347 ~- .24 .:P.2d 31 
(1933') (owner·ship); Curtis v~:· Ficken,· 52 ·Idaho ·426·, ·16··._·P.2d 977 

.(l9l2) and Steve v.• Bonners· Ferry Lumber co., 13 Idaho 392, 92 P. 
363 (1907)(both to sho.w interest or bias o.f a witness). 

·. . ·: '·: ·. . .. . : . . :· .. :. . ··. . . 

. As is- requireq· under .. the. Idaho ._.Rules of. Evidence (Rule 
·403) ,. the ,Court in Brown>.V·• Jerry's Cons··truction Co.,. 104 Idaho 

··::at 896, 665 P.-2d at-660, ·indicated: that the•:.trial couz;·t must 
weigh the. probative. value of.· the ·proffered evidence ··against its 
potential prejudicial- impact and implied that_alimiting 
ins··truction-. should be :given that such evid.ence cannot be 

::- c.onsider ed ··:fp.r:,·; any· .. other. ·.purpose • 
.. ft!!~ 

Inquiry on ·voir dire·. as to employment o.r o~rtership of 
stock in an insurance.company is permitted. See Cochran v. 

, · Gritritan, 34- Idaho> 654 ,·_-:20:3.· P ~- :''28:9 .. (1921) ;:.::Bre"Sian- v. Herrick, 35 
Idaho: ·2·17 , ... 205 ·P• 55'5: (192.2)::; Shaddy· .. v ... ·bale.y, -·58 ·Idahd-···53.6, ·76 
P~.2d 279 (19.38) •. ·····se_e ·al·so Gorton-·v.:cDot.y, ..S?' td.aho·-79.2 1: 69 P.2d 

··136 (1937) (invited· error) ;-:Barry v. Arrow. Tran·spor.tatiort Co~, 83 
Idaho 41, -358 P~ 2d 10:4.-1 (l960) (refusal· to declare a mist:r;ial when 
slictt evidence .Wc:lf3 ipadyertently put -before the ;jury). 

. .. -... ~ :._i:.~~·~~~-~~:~ ~-'. . ... . . . . . .. .. . . . ·.. . . ,' ·. : . . . . : . . . . ' . 

. :_;.;,:?;:;. The rul~ is not inteQded to have 'any effect -·•· on disc()_very 
of· ::::f'.~i'surartc~. agreeritE!nts under. I. R. c.P>. < 26 (b) ( 2 ). · · 

.. ?!~.-
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·:',·Rule ,4T2·~·, Rape:. Cases; Relevance·of• Victim's: Past Behavior 

'·{~:J.···-No1::W·ithst~ahding .. ·any-::oth~r·.:· prov/isioh of 'law; ··in a 
.,, ';:··'.,cr?::Lrn.'irfal:·;:·case\•::·tn·: ,~h·i'ch:t·.a··· :person· ~·is···. accused;· .. of·. r ape:'or. df 

.,.( ~,t.J:\•.·; .. ~ .. ':.as~ap1 t . ·witp::·;tnten•t;:.to··· :cortuni t:·.•r:ape' rrepu tation_:. 0.':1:· 'opin'ion 
;:;; -;~vidence·:~;ofr:theJfpast ·sexual····be.havior' of· .. an a11eged vi'ctim of 

·Jsuch:., rape:· .or ·as; saul b-.· is\ .not: adnfi s sible:~~-. · 
·:".· ·:~···\ :/: '\~ .::. . . . 

"'(b}.,.··_,,i No.tw1ths.:t:and_ihg~·· ·~ny oth~r provision> df· law·,' in a 
.crinrirlal·~ ca.s~·e ·fn·.wh·ich~;:_a persbh" is ·accused-f.of rape or··of· 
assa·ult with i.nte.nt to comm~i t rape, ev .. idenc.e· of a victim's 
past sexual b~havior other than reputation~or opinion 
evidence·.:· is al·so:;;;not?'adn.ris'Siib:le,,--.:.uttle;sp :such- 'evid~rice other 
thari·. re.pi!.~atd.on.r ibt'i, op.ifi10ilY,~tefvfqe)'lCe:,;-;:iS;~::7·.· :· . . 

:. :" ·. 

·(;l )'/ -,_·adnfi t.ted .ln:·:apcordanc-·es:iwlth subdiv.isiohs· 
:-tc.) (-t) and ... ;(c}'(-2) and'. is::·,:constitutiona1:ly r_eq:·uir.ed to be 
admLt,te·d; ·or>. · 

,. 

(2·:) · .· admitted, in; accordance with · subdivisio-n · (c) 
and is evidende of--

! (A) pa~t sexual behavibr with·pe~sons~other 
than' the acC\jsed ,··offered by the accu.sed upon the 
issue· of whether the accused: wasc·or : .. w;as .not, with 

;J.i,resp~ct to the alleged victim, the s_ource of semen 
·or injury~ nr · 

(B) past sexual behavior with the accused and· 
is offered by the ~ccused upon the issue of 
whether the alleged victim consented to the sexual 
behavior with respect to which rape or assault is 
alleged. · 

(c) (1) If the person accused of committing rape or 
assa~lt wlth intent to com~it rape inten~s to offer under 
subdivisiqn (b) evidence 9f sp~cific instances o;·. the alleged 
victim's j~st ~exrial b~ha~ioi,. tfi~ ac~~~~d ~&~11 ~~k~ ~ 
written ~otion to offer stich evidence not later than five 
days before the date on which the :trial in which such 
evidence is to be offered is scheduled t6 begiri, ~xcept that 
the court may allow the motion to be made at a later date, 
including during trial, if the court determines either that. 
the evidence is newly discovered and could not have been 
obtained earlier through the exercise of due dilig~nce or 
that the issue to which such evidence relates has newly 
arisen in the case. Any motion made under this paragraph 
shall be served on all other parties~ · 

(2) The motion describe~ in paragraph (1) shall be 
accompanied by a written offer of proof. If the cou~t 
determines that the offer of proof contains evidence 



d~scr ibed; 'in· Sllbdivis.ion {bl, the court. shall o.r~rer a hearing 
in chambers t6 determine if such evidence is admissible. At 
such _hearing. the· parties· may. C(lll: ·wLtnessesf' inqluding the 
alleged: victim, and· offer .releya,_ht·~vidence-.: •. ··N,otwithstanding 
subdivision (b)· of·. Rule d04, :{f. the relevancy: of the~;; .. ev.idence 
which the accused ·seeks·. to· offer .. in .the trial depends' upon · 
the fulfillment o.f,_/a .. condition of fact,:. the court, at the 
hearing in cha~b~r~ or at a subsequent .h~aring in chambers 
scheduled for. such ·purpose, shal;l< ''a.ccept· evid-ence. on_ the 
'issue of- whethe-r such ,condition of: fact is fulfilled and 
shall determine such isspe. 

( 3) If. the court· determines on the basis of. the hearing 
described in :paragraph (2.) ·that.,the·::· evidence which,. the 
accused s~eks to offer is relevant and that the p~obative 
value of such .evidence ou~w:e,fghs the danger· of un'fair 
prejudice, such ·evidence· shalL be admissible in the trial to 

-the extent an order made by the court···sp·eci:fles'·:eV.:-idence 
which may be offered_and areas with-respect to which the 
allegeavictim may b~ examined ot~~ross~exa~ined. 

(d) For purpose~ of this r~l~, the term-~past sexual 
behavior" means sex.uaL behavior other than the sexual 
behavior with re.spec.t to: which r:ape or assault with intent to 
.commit rape is:~lleged. 
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COMMENT TO RULE 412 

Prior Idaho ·statutes· or Rules-:· ·Idaho Code· § 18-6105. 

Comp~r.ab~e· F~~eral R.ule::· .Id·e~ltic~~ to ·F,.R:._E.·. 412 (Ad:opte~f .. 
·oc,,toP.~~ 28'~ 1978') ·\fll~h: t,w.P ·e~·¢_ep,ttons · }:n. spb$~c:t:ion ·cc).<l.>:. 
f iist ,·. mo:~tqn ·:·and not:ipe :·oJ: : i.pt~nt. tq ·trse· .Othe .~videqc~· m·ay. be 
rna}~~. and: g·~ven at .any. ·tim·e.· .. ti.P: to_ JJve q,a·y;s be.f_:ore ·tr~?\l,r?\ther 
th.an fJ:fte.en :aa.ys: ·as.·-requir~q·· ·tn the.:, ;Fed¢):al Ru~e.;_ ~~c~nid, notice 
n~ed not be. served. on tJ\~. vfct~rn .as ·rs r .. ~quir:e~ unde.r~ .the. Federal Rute. .· ,. ·· · ·· · · · · 

Comment: Rule 412, applicable only in crl.miriat cases, 'spells out 
when, and. u.nder what. c,i.rcumste1nc~s t:. evid~nce of the .. rape or 

. .s.~xl,lal· ·'assault vic:~im' 9· ~rio.r sexua~l :behavior can b~ a(jmi tted •.. · 
.-The rational~. of the rule is. tO preve~·nt. ·:·the· victim·, rath_er than 
the detendant, from being pu~ ori t~ial. It ·redbgniz~s that · 
eviden:ce of the v;ictim' s unchastity is ordinarily of no probative 
value ·On the 'issue of whether a rape or assault to commit rape 
occurred. In the .same· instance the r.ule is .designe<;:t. to protect 
the· co:nst:i t:.u.tiona.l right.s of. th.e. defend.ant to a fafr.· trial.: 

.sut)s'eciion car ~xpl.ic.itly pro~i~ies that _·repqtafion or 
0p1n1on evideri¢.~ o( the pas~ sexual beh,avior .pf th,·e al1ege.d . 
victi~r~ .. i~ .11ot: a(jmissible. No ~:xpe:ptions are. provided. 

· · S\lbs'ectlon (b) pro.vides that. ev~dep.c~ o.f .th~·. victim's. 
past ·sexual b.ehavJpr. "ot;her. thap. reputation or opini()n evideJ1.Ge," 
i.e., specific irist~nces of condudt, is likewise inadrni$S~b1e, 
ex~ept urtder three specific circumstances: (1) whe~e th~ 
d~~el}dC!Q.,t ~ ~ .C.Qnf:lt~ tUt·~q~~~; .r~gh~J~. ~a~fJ~.'t;~ g~:lgt.is~Joi1 L. (2) Wh~re 
the -defendant rais~s the issue· of consent and :the ·evidence is of 
sexual., beJi.a.yior wi:tp th~ .. 4ef~.nd(il1~'-- .pr:a.~ided :the ~ourt first. 
finqs· that. ·. ·t.h~ -ev.i.denc~· i's re.levant ... :and that its 2r.o:batlv.e·. value 
outw~i.gh~ :.·the_ ·dan,ger of un~~ir prejudice; ( 3) .. wher.e _th~ evidence 
is .of 'behayio·r. with soirtepne other .. t~,an the· defendant an?. is. 
offered by the defendant on ·the issue: of whether or not· he was 
the source of semen or injury, provided that the court finds that 
the evidence is relevant. and that its probative value outweighs 
the danger .of unfair ~rejudice. 

c 412 p. 1 



Subsection (c) requires that before evidence is admitted 
under any of· the three exceptions,.the accused must timely make 
and· serve a written motion to .offer such e.vidence accompanied by 
a written offer of:· proof •.. If the court determines from the 
written 6ffer of proof the existence of pne of the three 
ci.rcumstanqes in !3Ub~e.ction (b), .th~re must. be a hea:r in.g in 
chambers out of the p(e!?:~nc'e of the jury:- and the general public, 
and a determinat~on. by .-~he ·,qOurt: that the evidence is ,re.levant 
and that. the probat.ive · ~C\1q~· oJ ,',such evidence outweighs· the . 
de~,ng_er. qf~ unfair piejudip.e~ .. 'rhe order 9.ranting, the mot~on must 
further spe'cif.ic'ally identifY' .the. evide:pce that may be offered . 
and describe the 'areas: ·with res'pect to which· the alleged victim 
rna~ be examined or cross-examined~ This proc~dure ia design~d to 
afford the prosecutio~ and the victim ma~i~rim notice of the 

. qu~ s·t ion in.g tl'la t m:ay occur ~ · q • 

Idaho c6.de. § · fa 76l05 .·p-recludes e\/idence of the past 
SC:X,ual COI1dUCt. of. th'r. "p·r·qs~cuting witness''' unless th~ de.f~ndant 
has ·made a special application to the court- whereupo'n ·admissi
bility is discretionary. ·There are no Idaho dec. is ions under 
·rd~,hq Code § 18-610,~ •. . · 

Rule. 412.diff~r~ ·from Idaho Code .s·lB-6105 in f:)everal 
. respe·ct·s:· (1)' 'the· statute· is'· limi'ted to the crime ·t>f raper (2) 
''the statu·t·e pe:rmits .-the defendant to apply to the court for 
admission. of ·the, eviqence at any .. time •. ·t?e~qre or. dur:~I19- trial 
wfthout _·limi tatiqn~ (',3, ,. ... ,tpe·· evid_e.nc·e }~. rt.O.·t:. timi~~cf ,under. ~he 
stat \l te · to >~pee i fi.c .. ··-• ~·ns t.'~nce·~ :.~o_r .·by- c{ 1ffu.fte''ci ~f~ffrift iori ·: .. ? f · 
relevancy~ ·.( 4 l there is 'no lim'itation under·-·~·the :stat\it~ ·ori .. tl1e 
right to use evidence of a pr ioJ:" · felony conviction to impeach~ 
and, ( 5) the court is not d~r:ected to weigh probative value 
against unfair prejud~ce · un(l~·r the s·t:at:pte_·;. _ The· ~d~tho statute 
requires the COU[',t ()n,ly to d~te,rmine ·"tl1~ ~el~yancy Of, ·~uch 
evidence." · · ·· ·· · · · · · ··· · ·· 

The c9mnii t tee ·:.t~/;'qf·.·· __ .tn.e•· bJ?Jn ion· · th(lf _.· adopti,on ... 6£,. · __ Ru 1 e 
412 would be an improveme~t of Idaho ~aw·~ . The rule. {airty 
balance.s the inter'e~ts involved--the rape v;q't:i~ 1 s intetest. in 
prot:ectihg the . ~ ight of priva.c~, the .a?cqsed·':s ·right td a ~·air· 
trial, alld the r·ight o.~· ,;soc'iet·y _to __ h~ve. tp-e·6ase d_eci?~<,i:·.~fthout 
unduly pr.ej1,1dicial 'qr in.f.lammat·ory · ev:I_dehce becloudin·g_· t~e issues 
b~£6re the jury ..... ·> • · • · · , .,, ·.· .. ··· - · ·'· >· ·· · 

. The Comlliittee. believes, the five .d~y filing and ·notice 
requirement is adequate~ that serviceof notice on the prosecutor 
i,s sufficient; and, that it is unreasonable to impose· on the 
defendant t~e duty to locate· and serve no~ice on the alleged 
vic.tim. 

c. 412 p. 2 
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. Rule 413. Pr-oceeding~ .of f1edical ~C\lpt;actic~ Scree~ing Panels 
. ' 

Evidence of the proceedings or of ccindtict or statements 
made in proceedings bafore.a hearing panel for prelitigation 
cons deration of Ill,~d~cal maJ_prc:tct..ice. c]..a:i.mf3, or .•. th~ r.esul t:;, 
find ngs or ··determinations thereof is i.nadmissibie · iri a· civil 
action or proceeding by, against or between.the parties thereto 
or any witness therein.·· 

~· .. ·. 
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COMMENT TO RULE 413' : . 

'·· .. :··· 

Prior Idaho statutes or ~·Rules: ······Idaho ·cbde § 6~1:001 ~. 

comparable F~derai 

Comment: Rule· :413 · exc:l-ude-s '.,-evid~.nCe ·.of" proce.edfngS'. :of medical 
rna 1 practice s c r e:en±ng:; panels:: .;do rid uc ted: ··o·r; • ma-i'nta i n'ed .··under the 
authority of·,~Id~ho''::cdde· :§§:, ':6..;.;l~Oor .·;eo ·~6.-..1011 ;~nd ·,eil.f cdhduct or · 
statements mao·e,·d,h:··suctf .procee-at:ri(]s arid all· Jresults/;. ·findings or 
determi~at·ions 'the·reof.· .. - · 

The rule >a~J?Iies 'only i'n ·civil· ·a\~tions· or pr'oceedings 
"by,. agairis:t :or. .. betwe'en· the: ·pat:ties: ·there eo O'r any wit/ness 
thereof. 11

. 

The rule is intended to bar the urie of such evidence for 
any purpose. 

! .' 

; .· · ·· The Cqmmitt·ee recognizes ··that medical malpractice 
·screening pari~l proceedings· are· intended:in the .. :public •interest 

· to foster set:€1ement of medical .ma1pract:ice claims~·· .. See ·Section 
,1 of S.L. 1976, ch •. 27~ •. ·For reCisons si1llil,a~ to those which · 

.• p'reclude\·'eviden?e.of···compromises· ··and .Q'ffer~ to dompr·ortdse _under 
Rule····'5'4'08 ,: ; the .cotrurtft'te·e· <<coricl uded.- -that >the . rule· -is • necessary.· to 

,-. encou·rag_e pca,·~·t1c~p4~:tnts in. such iproceeoi!'lgs to. -make a .ftil1 arid··. 
fr'ank 'pr.es'erltatio·n ·befdte t·he· 'screening >··pa;nel. · 

. . ; . :'~ -. . .. . ~ . . . " . . . . .· ' . . . . . ·• ~ .• ~ . 

·The rule -is· not·· intended to render· evidence, otherwise 
discoverable, inadmissible solely because it was presented-~tiiing 
the panel procee~ings. To deny discOvery or allow exclusion on 
this. ground would col}flict with the lib~ral rules of discovery 
and ···wouTd pe :r:l!iit a .·pq:r.ty .·to ·~n;iltit1nize . .::~~idenq~, -~·by, re·ve~Ji'ng· ·:it . 
during the p~#el proceedings contrary to the intent of the 
statute and this rule. 

Idaho Code § 6-1001 provides: 

6-1001. Hearing panel for prelitigation 
consideration of medical malp~actice 
claims--Procedure.--The Idaho state board of 
medicine, irt alleged malpractice cases 
involving claims for damages against 
physicians and surgeons practicing in the 
state of Idaho or against licensed acute care 
general h6spitals operating ln the state of 
Ida:Q,.g, ,is dire.cted. to. ' .. co.operate in providing a 
hear~ihg panel in t.he···.n~ture of-'. _a ·specia_l· civil 

c 413. P• I 
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gr ctnd jury . an(l.proc.edure :f.or. pr eli tiga tion 
conside~atiort bf. persoh~l- inftiry and wrongful 
death claims for damages arising out of the 
provision of or allege~ failure to provide 
hospital or .medical- -care in the stat~· of 
Idaho, which ptoceedings shall be "ihformal arid 
nonbinding, but nonetheless compulsory as a 
condition precedent to litigation •. · · 
Proceedings conducted or maintaine~ Qn~er fh~ 
authority of this act shall at all times be 
confiden.tictl, pr i vi1eg'ed and. immune from civil 
process and evidence . of them or-: results, 
finqings. o.r determinations thereof shc:tll be 
ii?-adroissJble· in any .civil or. .. o.ther action or .. 
proceeding by, against or between the parties 
thereto or any witness therein. For~al rules 
of _evi.deJl.ce .shall n.ot c:tpply and .~.~J..suqh 

.·proceedings •. shall be. expedi tious .• -~:tja informal. 

No Idaho decisions interpreting Idaho Code § 6-1001 have 
been found. 

The rule omits reference to "other" proceedings foi the 
. reason that j:_he lang\.lage ·"other." in the statute is i.n reference 
to administra~!;,ive.\or peer ·review proceed~-ngs. of medical . 

:qomT(I.i ~.te~9·. \:l~;$cb ·,·are nonj uq·ic ial.· •··.· ·.. ·.,, · ... · · -
·::-. .. :·l:·:~t: ::-..: 

.. ·.·.·!. 

·Section 6.-1001 c.ontet~ns- :two: evidenttary p~_inciples. It 
c.reates a rule ·of p:rivJlege th(it ... pr_~c1udes._··di·s.covery,of .. such 
evidence and, perhaps :.for -the reas.on that ·a privil-eg·e aga.inst 
disclosur-e can be waived, .. the statute further :provides that such 
eviden~e is inadmissfbie in the enum&rated situations. Rule 520 
provides; t'or the rule of. privilege ag·ain~t disclosure of such 
ev~9;;n,pce. 

Acti·6h Recommended on Idaho Statut,es . or Rules: None required. 
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', (. 

The Cornmi ttee has.:.d;.aken~ af:.dif:ff.e·:re.n·t· :'appro·ach :•with· 
Afticle V, Privileges, than is .us~d with othe~ article~ contained 
in the Idaho Rules> of Evide-n:ce·'~· Tit·'o'the·r arbicles: the:r committee 
has::.·. at t·empt:'ed :to · d~:~_~t .Idah<:i~i:;Rule.:s .· that· ar·e.,. ·s4bs tahtral Ty:. similar 
to t·.he~: F:e.de:r:al: 'Rule:s .. ·(.and.: .:the:::··uh1forzn RuTes··'o:f: Eviae·nce ·.ci~974Y:'r' 

'!~:~~ci~~~~~t~!:1~'~1~.f!'~~F:~!·~.~~~:~~;~!:~~i;·~?~~~~~~~~~t~f:~!~!:te 
did not enact the proposed rule·s\ ;on ·:ptivti·eges ,:;' l:>"re:f'e~rr±·n~i' t6>>> 

. enact a rule that applies the common law of privileges. in federal 
·-.civil and~,,.·cr ±m·inal: ca·:se·s: andJ ithe ,::state''Taw' 'of' ··pt<lviieges in civil 
actions ·· .. :a. n:. ·wh f'ch :.S:tat·e. :Jaw: ·supplies:: · t ne<. rule· ··().f: ·. d eci s·fon ·• - · The 

._:un1.f:orm: Rules· (1974)·•. A'r:ticle···:·V adopted· ·the federa;l ar·aft which 
Cong.r·e:ss:::.r>ejecteq. ·· See 56 F.R.D. 183; 230-234 (197·3). 

, .Ado~tion\·of. Article· v. will have. the effect,··'of modifying 
. prtv·£·Ie·ge.s . cfur r·e,ntly. recog.niz~CI .. in .. ::Ida.qo. · rrb'e:,·.Gomm±):.tee:- has , · 
bor·rowed. fro~#·~t:.he ·;Unifotm· Rutes · ot Evidence ( 1974). Article. ·v ~when 
it :f:iuft·ed olirtNpurpose. '· However~ many 'prov-isions ·of:;. our statutes 
p.r:ov.,ioin.g;:- Q,r:i:vileg·es. are,< not',· coyet·.ed ·by:.· fhe Urti'fo'rm,:.:Rti1es ( 19 74) 

';;;·and ··n'diglnaf, ·t:ex:t .:was.'' required-~·> ' · · · · · 

:{-~;·,.;:··'·:.: ~ .. ~;;;.{:}!(;6:. :· ':Ph~·: ;C_ommittee· del iher·ated: ·'at:' length · whe;th~r to. atte.inp.~·~. 
·-to 'pi·ovi.de ... r~;les,.: :eo~r .. ,:;test:(monial .ptivileges •. so·me ·members .. · - ,. 

exp.ressed ·the v;iew, .that we: shol11d<·leav:e ~the· :subject .t.o: the · 
Const.±~uti;on, st-atute·s and ·.the· prinp:fp1~~ q.f. tJ:le.::,cPI111llOn law as· 
did ·can,g res s:.: '.The>:maj olfilty.: pr:e.va~fted ·\Jlth ;fh.e·:/v £e·w··· :tha-t! perhaps 
we could,.::cl-ari:ffy; :a~bi:gui ties'·, J:ecttfy' areas- of. a.b'use ,:·and resolve 
apparent. con:fl·i.'cts: ::in our: ~~istJJ}9; ·:~~~ .. ~.t~ .. i;§~ ..... ~.P9.·.:F:~lr:.s:::• .. ' · 

.;· ... 
. ~·\ ·\.;} ; :::.. .. - .. ' ....... ·: . .. '.. ., 

Tpusiiit the· Cornmi ttee undertook the task of examining- our 
law.· rela:i:in(Jz./to ,privi'1eges and attempted· tq_rfpfmqlc3t..~:-...:tules 
within cert·airt; guide'lihes.. We determined to recognize. ·and 
provide-. for;< al-l> priv·il'eg\es n·ow ··sp·ecifi.ca11y ·provided· by :statute 
or· rufe in~ Idaho,.· maktng chartge·s :where deemed necessary· to remdve 
ambiguities,·· curb:;abus·es·.,:,resolve conflicts:;··· 'and·in- soni~·- in~ 
stances, recognize'. cu{rent-'.decis'ions. ··The Committee determined 
to refrain ·from; creating· any :new prlvi,leg~s in th~· absehce of 
express. statutory proVisions or rules as did t·he Idaho -supreme 

.. Court in .calde·r·o· v.: Tr;ibune P.ublishihg :co., ,98' Ida)1o i-28~, .5~2 .·· 
p. 2d. 791: ·(!~1·977) . ., ··.·.ce·r.t .:: denfed'i>,·. '434 .···u.s~~··.·.g 3 o·,: 98 g;~·c:t. ·•. 4-18 ,: -54. 
L.o:Ed. 2d·.·29T<:( 1977}''~; ·. :S'e;'e .·:·aTst> Mzrr·ks• -v·.· ··Veh1ow, <tos rfrahd' 560/ 671 
p. 2d 4 7 3>. ( l-9 8:3':.) • 

• t ... .• • :." .: ..:. ··~; ~:~·; •. ·• . ·'·' ' 

. . . ·Tl;l~\_:;~,~~stion• m~y .ti~· .· ~ ~-i~§ea.· · wh~.:~!l~·J: :~he :!daJ?,q j3upt~r.ne.: 
Court has ·aut-hor l. ty. to .. adopt. rules• .'gove:rni\ng tes'timo'nia1:. 

· Revis~d > 5/18/84. 
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privileges. T}?.~ C9W~~--~~.~eJ::?~·l:i~_ye~-- ·th.~-·.·. __ qu$$1:_$qn has been . 
. resolved in State v. Knee, 101 Idaho 484, 616 P.2d 263 (1980), in 
which the Court relied Up()ri'>:[¢leytro. Gode § 1-212 recognizing and 
confirming the inherent power of the Supreme Cotirt to make rules 

· governing procedure 'in the courts of Idaho, and Idaho Code § 
1-213 · imposi~g a dut<y, on the Supreme Court to prescribe rules of 

.. practice. and.proqedure._.:for·. our. courts .• ·. · 

The Commit·te,e· •. is ... ,awar~ that, ·notwithstanding. ,the 
::.decision of the:•Supreme ·Court in State v •.. Knee, 101 Id9,ho 484, 

some may view ch.anges.: in rules;· of: pr i v].lege as affecting sub
stan::t.:ive right_s· and therefor.e ·more :properly. the subj~ct ·of change 

·by.·_t,h.e ;Leg~~la·ture··r.ather •).than the .supreme·:.Cour·t:. :Se:e~, ~~ 
S.ta·te' •.. v.· Knee, 101 Idaho· a~t .487 .. (B:istline-, J.· dissenting) •.. ··. The 
Committee, disagrees· w:i t!l this view. . 

: . The Comm.~t,tee rec.ognizes::that eve'(.y. perf:{ori -.ha~,a · 
. substantive constitut~ional<.,right •. to. due.pr·ocess rof law: wh.ich 

includes the righ.:t· to .a fair •a,nd impartial trial; U·~···· ·s.~ Co.:nst. 
amend. XIV, ;.§.·1} Idaho Const. art •. v, .§ 137 and~ •tha·t.·<·;improper 

.-:· conduct of the trial can depriv~ ·one ·of this .. substantial right • 
.: .. See, · ~~- State_. v~ ·:Ramirez, 33 :·Idaho· ~03, _199 P. 376· '( 1921) • 
. See also. Schw~r-tzm:iller. ··v. :·Winters, 99 ··Idaho ·18·;> :57.6 P.~2d 1052 
·-.•'(197~ :. ~i· ,,,,. 

The ·:con·ci~ctr.:··o,f': tile. t.:r·ialt however, ,'includi•I'lg the\ ·manner 
of producing wi tnes.s.es and. the adntfs:siqn or. exc.lusiqri+: of-) evidence 
is a matter of procedure and not substantive law. See Dobbert v. 
Florida; 432 -u~s-.- ·\282:,:-. 97. s·~·ct··· 2:.290;,.: -53:" L'~Ea··•:'2d·· 344:;::R:eh~ denied, 
434 U.S. 882, 98·.-·s.ct_,;:--2'46- '(.1977)(-·"Eve·n tho\.lgh it ··may work· to the 
disadvantage of: a. defendant a· procedural .. change,.: is no-t' ex post 
facto .• "); Sa1sburg v. Maryland!: .346 U~S•·· 545, ·74.; s •. Ct.· 280, 98 
L.Ed:•:i;: .. 281 (1953)(-Rules·.of. evidence~·-·-·· being~ pr·oce·dural'··in·.their 
natut·e, are peculiarly. diSC['etionary· :wit:h '.thek':·Iaw: making 
autha:.rity).; Thqmpso.n v.>Mis·souri·, 171.u.s·. ,180·.;· 18 s:.ct.-. ·922, 43 
L.·Ed>204 (1898.i:) (change in law after first··trial which· made 
evidence . admis:s·ible: ·in> second tr .tal 'did not··vio late· 'Ex Post Facto 
Clause)~ Hop,t v. Utah1 ll.O· ,Q:~·S.- 574, 589;::4': S.Ct~.:-2Q2j.:'.:28 L.Ed. 
262 ( 1884) (cheinge:~ in law--~'fter. crime and ·before ._trial• which 
rendered witness" qualif::ied··to· •_testify :aga:in·st~ ·def(endant was not 

.. -~~-.---.post ·f.actq "beCCiU~~-· it:::rye·ither. mad~ c.ril1lit:t~1:·a .there~of:ore. 
innoqent act,.:.:.noi ,.a~.grayatecl··a ·crime ·previo.us·ly· comntit.ted·., nor 
p;rC)yided greater .. ·pun:ishment ,. _ npr ·. chang.ed:. the p_roo+ necess~r:Y to 
co~vict. ·~ ):;. ··State v. Kne·e·,, 101 Idal:lo ·484 1 616. P. 2d · 263 
(19:80}( I.d~ho:<·Court:h~s aut:hor:ity ·:to.:q:dopt: ~.R.C.P:. 43·(b)(6)l; 

·T-aylor· v •. ·State,· 6.4(lJ? .• ··~d._ .. :.S_5.4·.:_(Q~:'~:ci:· -,<;J:~··~:l~.a,~):(qef·~o9.~Jlt has ·no 
"accr:ued· right~• .. ·undet.;evidence .·ccl.q.~.::Jn·:.eff.:ect:.·wh_en·. drime ·· 
·commi".~ ted: ... tih~ t.: .would.· pr~clude'. \tlj~.t,e:.~ roll\- -.~~-s ti fy tng_ against .. ·h im;. 
charige in evidence:66d~ piioi-~6 tri~i~i~~u1ting ·in ~ife J 

·testifying. ·(ig,g;;~in~t.- d~fendant was ;llcle~rly. procedur·al," citing 
Dobt)ert / Hopt-t._at;td .:Thompson). • • See-.: als.cf s·tatie· v •. :Grif·fi.th, 97 
Idaho 52,. 58, 539 P.2d 604 (19751• 
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· ... · .• .· l!h~r p~opo~al··: that rulest:of .privilege'., be adopted .by ·the 
Supreme;:;-(;::out.t.:;.tO<-govern proced\.ire·.·in our . state_ Courts is·:,not 

··:. _ intel1qecl;::.to ·.deny .,the authori_ ty'..of ··our; .. Legislature to .enact:: laws 
. proyiding·::,pr i vilege~ j nor·; the necessrty that the. Iiegisl'ature '' 
·· prqyide for test;irnoll:ial:"''Pr'ivi1eges:c:rin proce~dings other thari . 

j udi.cial; proceedings • \The Idaho. Rules: of Evidence 1 as wit~h th~ 
. :;._:·I-daho-:·Ruies-.·of·.· Procedute, .:·ape·.: applicab-le only. in> c-ourt. actions-·· 

and pxoceedings. ~.:The·:rul~s ·and<;the::·p·rtvi1~ges·· provi~ed _in :tJ:le·· 
rules ai:e n6t·-,·app1ica?le··•:iz: admtri.tstrative·proceedings or a·riy . . 

. other··cnonj udic:ial··:·proceed in~n \'I here. __ ~estimony.··c(in _-_be :·c0rnpel1ed·_ by 
law·;•'illnlessx spe·cifi~ally.made applica~le iby·'statut~ •.. · ~·see ~ke~ly 
v ·•>:"rSunshin_e Mining·>:~,o~., .... :.-62 ··Ida.h~ .··1-9 2}<- :10.9-:P .•2d 62 2,;, (19 41) __ ~--.- ----~-- -· .·. · .. 

· Conaequeht:,Jiy ~~~,.,·<t±o-/:avoia·::. the cohf1 i c·t·r;and .:I c·onfusiori that: may·- result 
from having oiie set:·of'~'privileges-··-in>administtative proceedings 
and another ~in·j~diclaJ procee~ings if Article V is adopted by 

. our ·courtt'\it<is strongly .~recommended by the-·Committee that ·our 
Legislc.diul~e·•·:be<.r~quested· to. arnend··the. appropriate. statutes· to 
conforrtl:)theJpr ~vileges ·_·-provided;·by·:;sta~ute to the~e :rules-~ · 

- . . . ,, . 

: 1 .~,;·~·- Judi.c ial proceedings should be and are intended to be 
condu~ted.in-a m~pner that elicits truth. Te~tirnonial privileges 
perm:~·t o~e to suppress o.t secrete· truth and thwart this judicial 
purp.o§_e. ~n r·ecogni ~ion of_ a higher socia].. pol~cy · des.igned _to 

·prote'C·t certa,in relationships ·and·.' foster open·' arid. truthful 
communicatioqs ·in such relatiortships. · The Committe~~ has con..; 
clude~.tbat the rn~re ~xist~nca of· a relationship~is~not alone 
suffi.gi~nt. ____ reason--•to ·suppress·t·he.-.:aetermination<bf ·truth in a 

.. j udicl;al ,,;pr~oceeding. · :Continuing· the pol icy that :.permits a party 
-'~\-·•'. .. . . 

to .dii~lfllJal:~f~:::;a>•wi.tneS$ from· testifying merely becauSe- a• tela~ . 
tiopsl11pt exists with t})at party~ ohly s·erves to ·-recognize and 

. ene.or.qe·the_erroneous~:belieft·found inthe medieval canonst ·that 
a· w:ftness:,,canriot. be··· .truthful·· if the ·witness has ·an· interest-~ in· 
the· prooeedipg.- It has. resulted in abuses ·.evidenced. by the; 
instances- in which· a·: criminal · .. qefendant. has married··< the state' s_ 
witness solely to;~$uppress adverse testimony~~ Moteo~eri it ha~ 
rcisUlted in m•ny needless·.exceptions and:distinctions in 
applic·~t~on,· as ·evidenced by"'the ·decisions '·dis-cussed in the 
comments, that follow each. of the various rules of·-·ptivilege. 

- .· .. 
In ~ecogni1:ion: of the desirable-_-and necessary social 

policy that-:·open :and ·truthful·· confidential communications in 
oertct:Ln _-telationships•:.·deserve and require ·protection, ··the 
Committee· is recommending·that only·confidentia1 communications 
be pr'ivlleged as provided .. ,in the· rules of privilege that· follow. 

. ~he ~committee is of the~belief that~testirnonial ptivi
leg~s.are~ th~ sourc~ of ~Qch~confusion· in· Idaho la~ and-are often 
misun_<::fer-st()Od::.q:r-: overlooked,. partly:. because ·they_· are scattered ·in 
;va~iciri~~stii~t~~~~- The Committ~e ;is:also~of-~the belief~that~6ften 
· there:.j:~·$ a,·r~?l-.:i-lur:~\:to.,,.,re~cqgnize:.ja,, d-ist.j,nction between~· information 
and ·'cpmmuniGations that -~may.: be confident-ial 'bY statute· but are 

_not privileg-ed. Examples include health reports required under 
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Idaho Code § 66-348 arid other mandatory>reports that must be 
filed with· state ·agencies. Such reports. may; be confidential in 
that they are not· available to . th~~. public·~· The declarant,·· how
ever, is not privil,eged ·t;.orefuse t.o:testifyas to the contents 

·of ·the report unless ·oth~rwise· privileged by statute or rule.· 
.. See also, e.g., · Ida.ho. :code §· ... 41~27 2 .regarding information · 
· r~ce 1ved b~e . state': fire, ma.~shal and. others within:: the·· purview 

., of the Idaho A~son and Fraud. Reporting~Imrnuni ty Act; Idaho Code 
§ 66-348 ·as to records and·.:reports relating -to hospitalization of 
the~mentally ill; Idaho Code§ &1~5410 with:respect tQ.any indi
vidual applying .for .or~rec~ivtng:~er~ices t6 the blind1 Idaho 

.. Cod~.;:::,:;:§ '72~1342 wi.th respect to info·rmatiol'l obtained under the 
.;:Ernp~:.oyme·nt Secur:ity A·ct;;,Jdaho Code.§ :17.2]..03 with respect to 
·.J?roc.:~edings befor.e; the· Idaho Judie ial Council~ 

Similar~yj 7~r~~in provisions ·o~r the· Idaho. professions, 
.>vocations and businesses .licensing stat.utes ~rnpose a duty "on . 
certain-.licensees to. ma-intain t_he. confid.entiali ty of their. 
records. ·Examples include Idaho Code· § 54-1814 ( 13) rnakj.ng it a 

. ·ground for·· disc ipline·'·>if:·a · phystcian·· .. fai.ls::.to safeguard the 
~~onfidentiality of~medical records "pertaining~to identifiable 

··:~ .. :patients, except ·as required or authorized··by .. law.••· ·See also 
Idaho Code § 54~712(,7) .. iinpos i11g. the same duty on· chiropractors 
a~d· _Id~ho Cod.~~ §:, .. ~9 ... ].~.10 .. .i~posing. -c?./~~i.mi··lar:outy ... qn the hospital 
l1 c ~ llSl ng .·,:ag §_;:PlPY:~: .:: .; :\ . ,.,:,·'·:·,; . , . · .·~. ,··. .· · · · ... ·. 

•. . . . .. , •. :. ·:~~~-~t..-·.z..,r;._.'\~: .:.:: ·:·. ;; 

TWO oth.er seqtiOI)S· of: .t.he. liqen,slng statu.tes.:d.ese,rve 
co~ment. Section,<54-'1735:i Idahq.Code;- r·equires ·manufacturers and 
who).esalers to· .rctainta;!n .... r:ecot"ds:::·regarding· ... le:gend: dlt.\igs:.an¢1 .. to 
rnake.them-available to law ~nforcementagencies. lt;f~~ther 
provides: "Evid,ence. obtained under: this section may·>·' not. be used 
in a criminal prosecution of the person· from·.whom obtained." The 
Comm.:i·,ttee does not consider this to. be a·· rule of testimonial 
privilege, but. rather a ru·le of exclusion: based. dn the 
constitutionaL ~i~ht against self~incrimination. 

. i~). .. ·. . . . . ··. . 

·. Se:¢bion. 33~12ll,··Idaho Codei provides that any publi-
cation or communication·. made by any member of.•the sta•tte board of 
education, or its .hearing officer, or certification· officer in the 
proper .discha.rge: .. of·: any official duty :·impoSed· under s.ections 
33-1208, 33~1209, or 33..o.l210 (§ 33~1210-has been repealed) ~'shall 
be privileged • 11 •. Although: the s.tatute·.:useS<·<.the·.·wordt ••privileged, II 
the Committee· is of the,,opinion. t~at ·the in:te11t· of the ·leg.is'la~ 
tu;re. waf?··: not_ .. to confer a testimonial privilege b\lt'i. rather, .to 
provide immunity from li~bility. The Committee can find no 
reason or. justificatio'n fo.r·· a:•.testimonial privilege.·.applicable to 

(f?uch,. publications:: or commu.ni.c;:attons,: and do no.t. include o.ne<>irL the 
.·" ... ;;recommended rules·.of> privilege>·thq.t ·follow- ·See< also, e".g~,:~:; 
· ,,.-Iqaho Code·""§·. 41~4113 as·:to immunity :from -.liabil-i-ty; .f6t·· s_tatements · 
· ·.made·.by .the .. -.aR,.f?o.ciation:,;_the-:.. dir.ecto.r ... or .. others-.within the<: 
· pl..lrview of· the Medical Malpractice Insuranc~ Aet:, Idaho Code-
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·§ 1~2io3 ~.rtf.c ~-~·~p~ct l:o: ·t:e~tlmo.ni. befoie the Idaho 'Judic.ial 
couirctl. · 

..... Finq.~:J_ly, qn~·,· ot~er pr6visl"o·n of our statu~es dese.rves· 
comment~. '·,::Idah() Code s.·:·9.~I302 provtdes tQat.' a'· wit;ne'ss· _ne~9:. ~0~ 
"g iye:.arl· an.~w~r· ... which_,·wi~.l ··tl.~ve. :a. Qi r~ct .. ·t~ndel'lcy·· to_ :ae~.:r~de. his 
char'acter' _;unless. it 'be, __ the'·.very_.'fact · .. ~n·. i$s~e, 'or_._._·to .. _.~--·~acf\ .. "frorn 

·which the fact in issbe ·wouia be· presum'~d." ·:The r.ules.of 
· priyilegg< PI:9V~gec::f in .. Art::ip~~>y ·ol1lit this :proyisiqn. Since Rule 
' 4_03~ .. , .. is __ ;de~ig~_e9 .. t~o .·:gi~(~;.JI:~·:-:· co"tlrt::.bt"9Cl~:fd~scre.tj.Qn:·' ii]. aqrr.~~ting 
or .. : e~¢%t1~ln~r-... ~e~.t!mony, .• J~tfJ..e ?P4-.f~ ... :·c1esJ~~~~]·.·tq'pr.9tect .·a<3ai~~-t 
·cer.taln:· g~bat·ta~~ip~f· oisclp.sq_r~s: ah<l ~~le:.§ba·.:oar.;s-·.any. ipqti~ry· 

.. ·.!b~o·i~~l~~h~~~,/~;~;~t ~f~~~.~ o~~ ~I~ liJ~.!"i~c r~~!l~~ t~92H~z; i ~h~ k: ea·. 
_ru+..~,s-... were. ~t r1ot f?.r th~~~ ·tQr~~ r;ul~s, ~.~ m1ght. be .. nep~ss(;lry 

· ;~ to.-··acfd ·ii p,rivi~ec}~ · J:o<·rnak_e ·lt ·clear that the ·poilr:t 'is .. t:o bala~nce 
the:: 'imp~_¢f. b.f.:c qtl~.st~.o.nipg ·gh ~ .wi tn~pS: against .. fh~ Qeed. ()J/, a,. ... 

'par.~y':':for.'·-. ~vid.~rlc'e~. a's·" well' as. to '_balance .. the'. pteju_dicial e+.fect 
·.of certain' ey_~Clepce on one party against .the beneficial effect on 

', anoth~r ·party.· ·· · · · 

. Fpr~i ~ase' _of r~ference to the Uniform Rules { 1974 .. )' and 
.the de·cisions :o:e .. _.the_ .• s.~~te!:): that .. have ·_aqopted.· __ those·•,\rule.~," the 

'·. tdaho"\·:'privil'~ge · Rui'~s····5ol..:5'12 ·_are s{mil.(3.riy .· organiz·.~a ·and 
n ump'~'t:~¢:{1) ':.·· ~-\.i~h~·· 50 i. qb,(jii9hes; :any"':C lairn':• 6J.: :·a C,::9llli1lOn·.~-.l ~W p r i vi 1 ege 
gnd~ Pf·es~r,-v.~$ ... onJy· tpos~ ... prpvided: by· con9t:Jtut'~9n, statqte. . . 
impl-~rn~~pt::ing __ :?i··· :coh$.t}t)Jtl.ori~l. r igh~_, ... 9r)_by_ these or·' .. other rqJes 
pr·ornu]~~~aJ:~p .·P.y t,p_e_·· Idc1}1o _8upr·eme Ghqrt •. · R~i~ 502; provid~s ..• fo;r · 

· the :b~!~di tter{al .. ,l~wyer-:c.:J.ie.rt·t i>rivileg~~ · . Rule SQ}. J?'rpyid<::? .t~o~ a 
physic1al'l·. an? .. psys:~oth.~.tapif.t.Tt?~J:i~)1_~·- pr:ivii~ge· wh ~cJ:i._9e?lls .. with 
comm~pic.ations w}tp ·a. phys~pJap,: psy'(!_~iat;-ist. ,and psych_o_logJst 
and ·t-e~o'v~s' so~~ of _t.he .:P~:~tl.nct~ons 'in th·e tr-ea:~~enJ: of· 
conu1nin'ications with phyt?icians- a·rid. Pf3YChologists ·.tha.t.: existed 
under pr i'br Iqaho .. law. · · · · ·· · · · 

Rule,;,:,;·-504 provides·; for the· husband-wife privilege ·but, 
departs from:•1the disqualification. -rule under prior Idaho law and 
restricts the privilege to confidential marital communications. 
Rule 505 pr~vides for the traditional religious com~unication 
p~ivilege and Rule 506 prpvides for the com~on law privilege 
against disclosing one's political vote. 

Rule S07 is "reserved." The Idaho Committee determined 
that Idaho has no trade secrets privileg~ per se and declined to 

· recommend one for Idaho. Rule 508 provides for a governmerital 
·communications privilege which recognizes only those now 
expressly.provided· by statute to the exclusion of matters that 
are merely "confidential." Rule 509· provide-s for the 
confidential informant privilege now recognized in the Idaho 

·Criminal. Rules. 

r? 



~ules J510 through 513 -~~e, general r':l}es whic_h govern the 
applicatio'n of :the ruies of privilege. - Rule s·lo provides that 
the. right to clai@ a privilege-may be waived by voluntary 
disclosure •.. Rul~ 5.11 prot,ects ~ncl preserves the privilege 

. notwitJ:lstanding a·n involunt.a:ry disc.~osure. ·Rule 512 forbids 
cpmment upon. the. exercise. o:·r: a. c-J~_im of. privilege .•.•... Rule 513 

., provides that ther.cl.c:tim of p~tivilege may be· exercised by the 
lawye-r fo.r_ the· cli-ent v~9_t~.Cl ·.w_ith such rJght. · · · · 

Rul~s ·· 5:t4. through :~.~0. -~~qogrtiz·e.· ~hpse .. p_r ivi:teges. no.w · 
provided by st-~tute in ·Id?J:lb'>wh~ch· wer~ n.ot the ~ubj~ct of the 
F~c]~~al or·· Uniform.· Rules •. ~ule ?14 proyides ·fpr the· par~nt-child 
p-J:iylle,ge_ as. to· .. fpmmuni9at:i'Ons from :the. chil:o. to th.e i;>.(3.r(:nt~ 
.~ul~.-515 provides· for the accolintant~client privilec:Je whJch ls 
mage~ ident:ical· to the lawyer-9lient pr t'v!leg~. ~ Ruie 516: prpvides 
~()·t the schoqJ. ~bunselor:-9tudet1t ptivile9e ~ Ru~e 517 provJdes for 

.·the 'ricensed c·dt111s.etBr7··brJ~.l1:t··p·ri~if~eg·~···, ··~-nd .R'Ule'· 5:ta~·pt ?}iides 
_for the i.Icepsed .. s:ocial wot~er-cli~nt pt:"ivileg·e, all bf ·wh.:i.ph 
include· except,ions···.·l)ot :pre'viously;proy_ideg in tl:le· ·resp_~ct.iv~- · 
statutes.· Rtile 519 provides for the hospital, in-~p,pital 
medical staff committee and medical society privil~g~, th~ ~cope 
of wpich has bee11 :r.estricted. essentiatlY to. stat,~ments of opinion 
Or- conclusioiJ~ · Rule 520 proviq_es a p(i-yileg7 for the 
proceeding~, of me<:]ical. malpr~cti,'ce sp~e~'nipg pane.l9 • 

. . · . ·· .. ,. · .. : \ .. .· .. ;• .. . . . .. . . . . . .., .. . ...... :. . . . ':. ;""" .. 

. . . . · :~The·':co!nrttitte~. }?eii.eve~>·· ;.th~t:·· :prot:~C:tion~ .. ·iii~.o~:qed. _by · 
rt11es_· of .-p·r.ivilege sh.oula. b~ E:.r·~ai'c~_ab:t~.-••: aj~~-- As·_. hop~~f.ul.- .. ~Jiat._.one 
compila tidn ()f .tl,"le .. _ ru.les:·_. 'f.~9.?;lrd i'ng·: .. t~S~~t0().}1ial. pr·tvil~.ges w.ill 
eJimina te .• much of t_he . conf,t1s1qri: 'an_ct many. 9f.'. J:he ~rl\pi:g'~t.t:ies, 
abuses, <and.c(:)nflic:t.s d~.~me4. to ex_is.t uq~er ld.C3,h<i· J~w.· .. Article v 
fs. intend-ed to bring all .. t·estlmonial: priv~lege·s· into ?ne ..... ·· 
compilation,, e~cept' the c'one:titutionally,' protect,ed right:' against 
self-incriminat,i'otf •.. Thus, Rule s·.Ql-prbviqes.· that ·no_ t~stJmonial 
pri~ile~e e~i~t~ ~~6ept th6~~ p~6~ided by Coh~tit~tion~" or 
statute implementing a constitutional right, or bi these or other 
rules promulgated. b~ the Idah<;>. Supreme_._CO\lrt. 
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Article v. 

PRIVILEGES 

Rule 501· •.. · Privileges Recognized: Only· a9.:_ Provlded . 

Except a~ otherwise provided by constitution, or by 
statute implementin<? a constitutional right,- or by these_or 
other rules·· promulgated by the·' supreme. Cot1rt bf this ·State-, 
no persozt .. fias·-a privi1ege·to:·: · 

··:·.:.· .. 

( 1) Refuse · to be·::a · wi triess '; 

( 2) Refuse· to· disclose;_\ arty matter; 

(3) Refuse to produceanyobject·or writing; or 

( 4) ·· :• Prevent another·· from· being a witness' or 
' dfs'c1osing any matter· ot. producing any object or 
·writing. · · 

Revised 12/31/84 R 501 
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Prior Idaho Statutes or Rules: Idaho Code §§ 1-1603, 9-1301, 
9-1302~ I.R.C.P. 43(~1· 

Comparable Federal Rule: . f.,. R. E. 501. prov~des that -testimonial 
privileges, except as·otherwise required by the Constitution, 
s~atutes, or in rules prescribed by the Supreme Court pursuant to 
st.atptory authority, shall be governed by. "the principles of the 
c()mrnon law as.« they .may be interpreted· by the courts of the United 
Si~t~s in the light of r~aaon and experience." 

-
. However 1 .under ~.R.E. 5~1, "in. civil actions and 

proceedings, with resp~bt to an elem~nt 6t a blaim 6r defense as 
.to which State. law • .. suppiJes the· rule .. of decision, the privilege 
_of a witness, per.sonf.,.~gqvernment, Stcq:e, or political subdivision 

.;. thereof shall be determined in accordance with the. State law." :: ~ .i. 

Idaho Rule 501 is substantially-the same as Uniform Rule 
of Evidence SOl (1~74), 13 U.L 11 A. 248-249 (Supp. 1983) and is 
s.ubstantiyelY;');,rij.the sam~ as_· px;.oposed. ~ederal:. Rule 501 that was 

. r~jected by,! q9ngr: •. ess. s·ee >56 F. R.D. · .. .-18.3, "'230-2 34,. ( 197 3) • 

. Comment: Rule 501 is intended to eliminate ln Idaho any claim of 
a common la·w priviiege that is not .expressly provided by 
constit~tion, ·statute implementing a constitutional right, ~ule 
of procedure, or included in these .rules. · 

The language "statute implementing a constitutional 
right" recognizes and gives effect to the constitutional right 
against self-incriminat£on which is codiffed in Idaho Code 
§§ 9~1302,.19-108 and 19-3003, and td a varying extent in other 
statutory provisions, ~' Idaho Code §§ 4'8-117 and 74-1340. 
The Committee in its Seconq Supplemental Report recommended the 
language "statute not in ~onflict with these Rules" with the 
intent that statutory privileges not· address~d by the rules be 
given effect. That would have incl.uded the statutes which codify 
the right against self-incrimination and any stat~te creating a 
testimonial privilege from disclosure that the Committee may have 
missed during its deliberations. The Committee intended that all 
statutes creating testimonial privileges against disclosure which 
are addressed in the~e rules would have no further force or 
effe~t in judicial.proceedings and rulings on th~se privilege 
questions would be governed by these rules. 

In its de\iberations of the proposed rules, the Supreme 
C·ourt c·oncl~ded that testimonial privileges 'in judicial 
proce~dings, except a privilege created by constitution, sho~ld 
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,.be· governed ex.clusively by the Idaho Ru1es of Evide.n.ce·. The 
1anguage·_"[e]xcept as otherwise provided by constitution, or by 
statute implerneritirig-·a·donstittiti6rtal ti~ht .. -~fl is ihtended to 
effec~_that. result. As a_consequence any stattltorilycreated 
_testi~oriial pti~4l~~e f~o~ disdldsure th~t does riot implement a 
constitutional right to··'refuse di"Sclos·u:re is of ·no force or 
effect in.·.:·jUdiciai :proceedings. The -~ommi btee· endorse::3 this 
change in·· t~he rule for t-he· certainty it proVides. With the 
exception for. a consti tu-tiona1 right' to refuse. disclosure, the 
courts and parties need look only~ta·Aitidl~ V df these rules for 
guidance with respect to testi~onial privil~ges. 

' . . ,· .~.. . 

- _,. · To ·the· ·extent that Rule· 501-<provid'e:s 'that no person has 
a privi1e-<Je :~tct'' re:f·tise' to~·-:be :a wi''tn'e·ss;~·or discTose·· ;anY matter, or 
refti"s~ :to "pr'dduce any· object or<·wri'ting ;~ except· as ·-pr~'ovideq, it 
expresses existing Tdaho law. See Idaho·code §§ 1~1603, 9-1301, 
9-1·302, 19-3003, 19-3004, et. seq.; I.R.C.P. 43(a)'. 

The phr~se: "or :other· rules promuT'g~ ted by the Supreme 
Court· ·of this State" is intended to ·encompass the· "work-product" 
immun~ty rules and the interpret~tions of I.R.C.P. 26(b)(3) and 
I.C.R. l6(f)(l) and (g), which 'remain unaffected·by Rule 501. 
Although technically not ~ t~stimbni~l privileg~-, btit rather a 
rule 'restricting or prohibiting discovery, the· ''wor'k--product" 

· immt.inLty · .. rul,e<d<>es,_.:permi t: a p~r·son ,to r.ef.use dtsclq:~ure or 
pi::odtictiori ··as~:;:·.pto'vided in r. R~c.p.·., :'26··-:or .. I ~~e. R~ ·:.16 .;:;v: Thus, the 
exception· in Rule 501 for such "other rules" is neces.sary. 
simiia.rly,"·other Idaho J?roCedutal rules -wh.ich operate· to restrict 
or pro!bibit discov~ry, or bar the admission of evidence, are 
w.it::J:1i~?-,tfi·e scope; Of: the "other rules" exception of· Rule 501. 

~~ .· .. . . 

Action Recommended on Idaho' Statutes ot Rules: None required. 
See comments to specific rules that follow. 
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Rule 502~ .· Lawyer-Client Privi~ege 

(a) Definitions. Ai~~ed~fn this rule: 

(1) Client •. A-~cllent" is:a person, public 
officer, or corporation, association, or other 
organization or e.ntity,. ~~ther publ.ic. or private,· who is· 
rendered piofessional· legal services by a lawyer, or who 
consults a lawy~r with a view to obtaining professional 
legal service.s fro:tn him. 

(2) Represen~ative of the client. A "represen
tative of the. client" is .one having author~ty to obtain 
professional legal, services; or. an .employee .of the . 
client who is au.thor ized to communicate info,rmation 
obtain~d in· the·course of employment to the attorney of 
the c1i.ent •. 

{3} Lawyer. A ~lawye~~ is a person authorized, or 
rea~onably believed by the client to be a~thorized, to 
engage in the. practice of law in any. state. or nation. 

(4) Representative of the -lawyer. A 
"representatiye of the lawyer" is one employed by the 
·lawy,i~r· ~o as~ist the lawyer in the .rendition of 
profess1ona1 legal service. · .. . . . 

. ' ' ,. . 

(5:) . Confidential (JOmmu.nica~iqn. A.: . .communication 
is ''confiden.t:ialtl if not intendecl to be disclosed to 

. third persons. ot.her than. those to wh<;>m disclosure is 
mad~ in furtherance of the rendition of professional 
legal services to the client or those reasonably 
necessary _fqr the tr.ansmission of .the ·.<:!Ornmunication. 

(b) General rule of privilege. A.client h~s a 
· ... Privilege to refuse to disclose and to prevent. any other 

person from disclosing confidential communications made for 
the purpose of fac~litating the rendition of-professional 
legal services to the client which were made (1) between . 
himself or his representative and his lawyer or his lawyer's 
representative, (2) between his lawyer and the lawyer's 
representative, (3) by him or his representati~e or his 
lawyer or a representati~e of th~ law~er to a lawyer, or a 
representative of a lawyer, :representing ~nother concerning a 
matter of common i_nterest, ( 4) between representatives of the 
client or between the client and a representative of the 
client' or ( sr among lawyers and their repres'entative.s 
representing the same client. 

(.c) Who may claim the privilege •. The privilege may be 
claimed q~,,,0_the. cli~nt .. or ·for the client:, .. .through his lawyer, 
his gu~rdigri or conservator, or by the personal represen-
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tatfve: ({E ·~· ·deseased ··client,· dr:: the· successo·r·1. trustee, o~ 
simirat::··t:e·p.res'entative Of·<a coi·porat·iop·,:. ass·cici'ation, or 
othe·r or·ganizatio.n, whetn:er o'r: 'riO't in existence'·~·.>;The person 
who was the lawyer or the lawyer's representative at the time 
6f ~he communication may clai~ the privileg~ but 6nly on 
behalf of. the client. ~i~ authority to do so is presum~d in 
the. absence of ·evidence to the contrary. 

(d) Exceptions. There is no privilege under this rule: 

(1) Furtherarice of crime or fraud. If the 
services .of the lawyer were sought or obtained to enable 
or ·a~d ·anyone to commit. or plan to comrni t what· the 
clie·nt ·knew or reasonably should have kno'wn to be a 
crime or fraud; 

·(2) Claimants thtough same deceased client. As to 
a communication relevant to an issue between parties who 
claim through th~ same deceased cli~nt, regardless of 
whether the claims are by testate or intestate ~ucces
siori or by inter vivos transaction; 

(3) ~ Breach of duty by a lawyer or client. As to a 
co~munication ·relevant to an issue of breach of duty by 
the l.;awyer t·o his· client or by the client to his lawyer; 

(4 )' Document attested by a lawyer. ~.s to a 
communication relevant to an issue concerning an 
attested document to which the lawyer is an attesting 
witness; 

(5) Joint clients. As to a communication relevant 
to a matter of common interest between or among two or 
more clients if the communication was made by any of 
them to a lawyer retained or cdnsulted in co~mon, wheri 
off~red ·in an action between or among any of the 
cl ief.i>ts • 

. :,; 
·;r.:, 

(6) Shareholder actions. As to a communication 
between a corporation and its lawyer ·or a representative 
of the lawyer, which was not made for the purpose of 
facilitating the rendition of professional legal 
services to the corporation during the litigation and 
conc~rning the litigation in which the privilege is 
asserted: (A) in an a~ti6n by a shareholder against the 
corporation whi~h is based on a breach of fiduciary 
d~ty; or (B) in a derivative action by a shareholder on 
behalf of the corporation~ pro~ided that disclosure of 
priv'ileged.communications und~r either subpart (A) or 
(B) of this exception shall be required only. if the 
par·tyi~ras$erting ···the ,;,right.:~,;to disclosure shows good cause 
for ·the disclosure· and provided ·further that the cour.t 

~ 
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may.usein c~rnera inspecti,on or oral examination and may 
g~ant proj:e.ctive. or.c]~;rs to<. prevent llnn~ces~ary· or 
.~~nwarr~nted .. dlsci6~ur~. · · · · · · · 
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COMMENT TO RULE 502 

. ~ ·. 

Prior·. Idaho S.t.atut$·ev or=.; Rules:,·· Idaho COde· S 9~.2.03( 2 );,o.::T, ~ R;. C. p~ 
''?§ ( t>l { 4);-· DR·· 4-lOl>Idaho :Code <.of Profes:s.ional Bespon.sibi.J.ity •... 

:Comparable Federa.l=RUlt:!=: None/> Congress. -rejected a proposed 
.. ~ule·:,·(proposed·· Fed·:.:·Rule··, S,O·J:h:artd~enacted.: F·.·R·~··· SOJ prov.id.-j:ng.· 

· ··that :privileges, :-.except as:\otherwis·e provided\, by J:he; ·. . . 
': Cohsti t'ution1 -.·statutes,· ot;. ru:l~es·' o-f·;~:. the: .. Supreme( Court:Jadopte(j,. > 

·;·pllt.suant. :to.·statutory· authority··,;:shal1,: be.- ;gpverned:':by "·the 
:r;>rinc iples=~. of· the· common. "law.: ~s)·,they·, sh;all be· interpreted· by. tl)e 

:. courts in:-:< the~~·Tight,.-:'of = t eason>·and:· :ex-per:ience~ "·.· 

However, .. und~r~ ·F. R. E=•'·: ·SOl, "in civil actions· an.d· 
proceedings, with. ·respect ·.t'o .·an el'ement · of a claim. or· d~··fen.s~·· as 
to which<:Btatf?.:Taw' supplies. the ·rule, .of decision,·· the: priviieg~ 
of a·witness ,··pe'rsori;=. gove:rnment,. State, -o-·r·· political _sut>c1ivision 

. thereof sh·a11 be determined ir1. acco·rdance with State law." 

Idah~·Rule 502 is substantially ·the same as.Uniform Rule 
·of Evidence ~02 {1974), 13 U.L.A •. 249-251 (Supp. 1983). Sub~ 
section (a) (2) of the Idaho Rule has been. chang.ed to de~ine the 

·· r_epresentative of the .cli_ent consistent with Upjohn Co. v. u.s., · 
449 u·.s. 383:_/i>10l'S.Ct. 677,· 66 L.Ed.2d 584. (1981); subsection 
(C) ·is :re~wdtded to expressly author.i~e .the l~W·Y~r::.'::1J,q,r the client 
to exercise the claim of privilege and· .t:o··proviae· .. fQt·the ... 
presumption of authority; the exception for communication between 
a public officer or agency and its lawyer found in the Uniform · 
Rule is omitted . f: om · the 'Idaho Rule; a.9r,l, · ~n exqeptiort for 
shar~~oldercactions is added iri the·±~~~6"·Ruie~ · 

' . . . . . . ' 

Idaho 'Rule 502 is- also· very simila~ to,:proposeq Fe.dera1 
RUle 503 which C6ngresS:rij~cted.and which 4id gQtiinclu~e ~he · 
de.finition of a rep~eser1tative·:~of the cl~~nt· qr gn exception for 
shareholaer a:~tions• See 56 F.-g~J:l~- 183_t-~;.236. (1973) •. 

~~ .. . 

co·mment: · ·Rule 502 recognizes and. provides' for .the .. attorne~;.. 
cl ierit privilege now provided ih • Idaho Code § 9-203 (2.):: 

,., ' . 

2. An attorney cannot, without the< c·o~
sent of his client, be examined as to any 
commun~cation made· t;)Y the client ~<>. hiUt·r;>()r, 
his· advice given- thereon in the coii:t:"se o~:r:·. 
professional ~mployment'~ The word client· used 
herein· shall be deemed to:·: include·i·-a ·person,. a 
corporation or an associ~tion~ 

-Revl'sed;' -6/1/85.· (typo.) 



The at·torney::...dlf~nt priv1ie~e ·t. is intended. to promote 
r, justice and pr6tect person~ who are obliged •to disclose their 

'>< ·pr:ivate busine_ss affairs to an attorney in order to be advised of 
· ·· . their legal· rights and >duties. · It.• ·is, :de~ens;.ive. and not 

offensive.· . It is. int.end·ed as a· shield a·nd'· ·not··· a swqrd." In re 
Niday, 15 Idaho 559, 556, 98 P. 845 (1908). 

-. The Corninittee.:.recpmmends· the adoption of a rule for _the 
a·t·torney-client privilege rather: than. retentfon of. the existing 
Idaho statutory law· (.Idaho. Cod'e. § 9•203 ( 2)) and case law for the 
re'asons -that {1 )···the sta.tu.tel read:: literally, .seems- to .. pr.ovide a 
privilege onl'y. for t'he;:..-at'torney;'~ t~stimony·· about.· communications 
wi th~l>the- client,, and not fol!: the:•-.client ~'s. testimony (lbout the 

· same:.:.-matter -.y·a dis·tinction" fdr<which· ·.the Coinmittee<_can find no 
· .jus~;:ification~ and (2) the' statute an~ ca~e· law in I(~aho fail to 
· clea:rly" address: :a number .. of -.is'sues< relating. to. this: privilege " 
. whi'ch are resolv~_d· bY:.t.tre/·· t:\l'l.~:r. iJlqluding;::fquesti()ns ... ().f the-_. extent 

;, to· which thE:r privilege' in.cludes :an attorney's .. a:ssista:nts, , 
· ·-icommunications' ove:rheard :by:· ."eavesdroppers.",. com111uniqations by 

various,.agertts• of corporations, and: ·communications._m~Cl.e :during 
joint meetings arnong· multiple parties. The Idaho Committ.ee 

;.·:'::believes thait th~. des'ir·able policy. on- .these .issues 'lS clear and 
·'that ·-the de'v.elopmertt O'f Idaho law will be :served ··by a clear 

e·-xptess ion 9~. ·~ t;h~t pol,icy. 

·- . ' . ·. -:~~~:_-·.',.'·.·::}''\>.;; ,;i>._;,:::, . ' 

_ ~~~se~-t\;~dnA~:.(iar~>provtdE!s"· ._the ·:de.f ini tions_; which gq_vern the 
CiPPlicat iori· of.: ,Rul~ · 50.2 • · · 

. . 

~subsection0(at(l)~defines:~Client" _tq inelgde ~ publi6 
officer or government entity-.. 'I'hi~;, i9. consi.,?tent. wi t.h ~~e l?Ol icy 
o..f Idaho Code. § 9-203(5). The definition includes private 
·c·or··Borations 'or<··ot.her entities which is.consisten~- With Idaho 
Cod·~;~~-S 9:..203(2} •. _·_ Thef def•in.itiOnof: ''client" i.s lirnit;~d to ·,one 
whd.:~·;±s render~g ~rc;,~e:ss~ol}allegal !;er.vices:; which is .·copsist~nt 
with··· the .ruiee:xpressed in McFee:v.-ti.s •. , 206 F.2d·SOZ2 (9th Cir. 
1953) 7 Later v. Haywooo,· 12 Idaho 78, 85 P. 494 (1906)7 and ln re 
Nid~¥' 15 Idaho (;lt_566, _or one who consults a lawyer .with a view 
to·· obtainin~ J?r()f'~ss~ona]·legal<;sE!rvices from him e·ven thoug.h 
actual employment> does not.~·--r·e.s-ult·. Idaho leiw is.> in; ~ccord.· 
State v. Iwakirij 106 Idah~ 671, 682 P.2d 571 (1984). 

;·: ·,;,_:.: ,.~. 

S\lbse'ction~· (alf2.) __ defin~nga-."r,ep~esen.tatiye of the 
client" is rrt'ost'···slgnifi_cant. in;, r_elatiqn to -c:orp,orations and other 

-.. organiz-ations<,·· Whlchi.'. C.a:n only. be: r~prese.nted. th:ro.Ug;t\9ommunica
tlons wi:th-. -their:-:. ~9et;1ts .: .. · ·.Thete· is>•' nc> I.~aho ... law. on-- this point~ 

..... · ., .: ; ....... · · .. : . . 

·'!'he d~-ftni tion tn :Rule so2c a··, c2> r~je~ts the· "control 
group, test:(--,.:~*~}-evi,p>~sl.Y:;'~·fo;l.lqwed by t;he federal co~rts in favo~ of 
the· more l1beral·v1ew adopted by the u.s. Supreme Court in UpJohn 

Revised· 12/31/8.4 C. 502 p;. 2 



co.· v. u.s. I 449 u.s. 383 1 101 s.c.t. 677, 66 L.Ed • .2d 584 (1981) • 
. Tna.t decis·ior:t.· recogni•zes tl)a:t m:ldd:l,~ an¢L lowet.level;cQrporate. 
employees .·can:; by acti_p.ns'· within.]J:he s¢ope.::· of· th_eJr emplpyment, 
e~hroil·· _the cotporation··.in.· s~e·riotis legal: difficulties; .·and :.would 
have. relevant;. .. info·rmat-ion needed .py:.t:he. corporate a.ttorney .. l.n · 
order· to· adequate:ty< :adv"ise:~the<clie.nt;.. Accordingly,. c.o:mmunica~ 
tions· be.tween such employees:~ and the l?WY~r co_n<:erning .such . 
information· are >includ~d> _wi.thin t}le ·privilege. • 

·" ~~.... . :: 

...•.. : . .: .. ~:e ithe·r· th~ · St1PrE:m~-,·: Go~r1:.· ,i~l·: upj ohn_· nor .t~e: ... :Ida.ho . ... • . 
. Comml. ttee< were ;Willing. ·tQ e:?Ctend ··:.the· pr iyilege;· to. p()st~employm.ent 
cQn.tm.pni¢atip;n$;,, qoncerning:< a9t:iyi ties ·o9cur.ring ... whil~ emp:loyed. · 

· Th·e-i;;;-Id~h9:~.: Cqrqmit t~~ . fur ther•, dE;>te r·mine(f .. ;:~ha t,.)' employees .. of the·· 
. c1ien:·t:/' ... shpuJa .. ·n<)t ·pe.·\ expah(jed .. : J.o·: in¢1up~ indep~nd~:n~"t.:: agents,.·. 
The· fact·· that employees are included:·wi thin th~ ·privilege do~s 

-nob:·. preclude· dJ,scovery of facts or,.te_stimony., regarding the facts 
known by::.;.;the. employee.· ·.The rule .of privilege._ appli¢s ·only ,to · 
confideriJ:Jal. Commun-ications, and only prohibits inquiry· as to. such 
confideri.tial' communications. · 

Subs'ect:i)on (a) (3) defines-lawyer to include·. those 
autho:r:~ized. to practice and those "reasonably believe·d by the 

··client; to b~· so authorized:.'-' ,.. Tdaho '·has'. ruled tha~ -the privilege 
extends .only:-<;~U:o c.ommunicat-ions with a lawyer·. Later v. Haywood 1 

12. Ic}~ho _ab·a·"2~;'~/-\:The ·rdaho·:-_·commit-:t·e·e. believes the· extension ·of 
. 'the': •pi"~,vil'~ge :to'.' ftir:ther .-p:'rotect".:the,· n.Ciien·tn. who' _r;~·a$p·n_ably . 
·believed he was· co·n:su1 ting .a lawye:r authorized to ·practice a11.d .. ·. 
who ot-perwise 'satisf!.es :.the requirement- of _the·, rule· will prevent 

···a·ecept/~~;on to obtain· admissions and fut·,ther. promote the intent, of 
the J?ri vllege.-· . 

There is no requirement that the lawyer ... be authorized .. to 
practice in Idaho nor any requirement that thelicensing author-

. ity recognize' the··· attorney~client pr:.f;v.ilege, thus· 'av,oiding 
excur·slons into'<conf':l ict of· laws.qu_~·stions •. 

·· Subsection (a) ( 4) .is intended to clarify any ques:tion: 
that the privileg~~-extends· t~ person~ employed by the attorney to 
assist him~ in the rendition of legal services;_ to' the .client., 

I~R.C~P. 26(b)(4) per~its discovery of the. ~~p~rt 
employed to assi·st in preparation of a case ~lthough he will not 
be· called as a wi tnes·s if< the proponent of. discove~y cannot·· 
obtain -facts or opinions by qther, means •.. Rule 503 ·mef.y limit the 
scop_e of· such discovery in that,:,the cl ie11t could -PJ:.~clud~ inq.uiry 

·.,'as· :to. .... any confidential communicat,iohs ·among the -laW;yer:·, cl ie.nt 
and expert. This would not preclude discove.ry-of;the ·,facts<_or 
opinions however; only tbe confid~~tial communications ~ould be· 
pr·iv ~1;~~-~d~::i_-: -y. >~_~r-e · ·d:.~-, ~no·)Id:qh O>;au ~bp,q r·1 t,Y::··· on.'· th.i,s~ •.• po itt~- • 

. .. . 
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.. ,· 

:subsection (a) (5}• defines a--confidential communication 
··>.·in terms· of inte-nt. . Unless intent to disclose is apparent-, the 

attorney--client: communicat'lon ·ts 'confidential. This requirement 
- .of intent that the· communication- be confidential is consistent. 
·with existing Idaho authority. See In· re Niday, 15 Idaho at 566; 
·compton v. Compton, 10'1'·: Idaho 328,. 612' P.,2d 1175 (1980·) •. In 
Compton, the Court held' ·that· the privilege· extends only to 
'communications which are .intended to be confidential. and excludes 
general statements by the attorney: as· to contacts by the client, 

· cdnt'ac ts by the· a_t to.rn~y· with: thlrd pe-r son·s, communications with 
. the wife in the pre-sence of the _agent for ·the adverse par t.y, and 
.. com~t'Gnication~ ... by.- the :.c~ient to the __ attorney when the··.sarn:ehad 

been' expr·essecf·'·by>·the client to othe'r persons on other: occasions. 
. . . . ··:·· 

· The r_ule adopts as: policy a protebtlon. agaiti'st invasion 
of ·_the·. pr ivilege··by· eavesdrop't>ers•i- upon"- th~;. -r·ational'e:c.that :;the--·

··evolutfon of m·ore sophisticated: techniq_ues··_·of eavesdropping and 
Jnterception or· intrusion calls for abandonment of the· position 

o' ·1"allowing testimony to overheard privileged conversations. Cf. 
-~>,:_;,State v. Perry, 4 Idaho 224 ~ 38 P. 655 ( 1894) (a thir~ party who 
·_overhe'ard ·an' attorney--client- _c·onversat;·fon.,,could _pe orqe.red to 

. ·-tes.tify in _the absence of- any conspiracy between the s'tate and 
the third --party to· violate: the- defendan·t' er right to counsel) .• 

·, . ~ . ·' :. ... . ': .::;:· .... . ,' .. 
. ::':}"<~·· :. :.~>.: .. ·:. . ·~ ... 

_ -· · ··t~ ~ · - ;.i.( _ The.;. '•pol:i·~y_ :~f ·_.th~:: ·st~te:·_·.of·. :t:cia~d :·in. regard to 
"eave~sa·r"c;ppi'hg" · 'fs -·-cre'arly exp·re·ssed in.Ti.tle ·18, chapter 67, 
·Ia_aho Code.. ·In ·esse_nd'e, ·any person 'intercepting any w-ire or .oral 

·':c-ommunication through :the- use of any elec:tronic, mec_hariic-al, or-
o.ther•: device-. or •'who< willfully 'use's :or: discloses the contents ··of a 
wire or oral communication thus intercepted is· guilty of a 
felony, unless the interception, use or disclosure is authorized 
as· therein provided-. Idaho Code § 18~6702. 

Similar to -the- definition of a ~confidential communica-
tior{" in Rule 502, in terms of intent that it not be disc-losed to 
·othe--rs, Section !8-6701 ( 2) --defi.nes an "oral communication" to 
mean "any oral communication uttered by a person under 
cir9umstanc-es justifying an expectation ~hat ~~ig :9c;>mmunication 
is not su}:)ject t(). interception.:".:: 11 Wheneve_r~ -any._.wtre OF oral. 
communication -has been· intercept-ed, no ·part of the ·contents of 
such communication· and no. ev-idence derived therefrom may_ be 
received<fri: eviden:ce· in a.n,y'.tri'al, hear_ing .. ,· Or· other proceeding 
·. · ·.. . it the d-iscloslir,e ·of tha_t·· in-formation woqld.>be in violation 
of thi~ '_ch~J?t~r ." _. I-q_aho Code: § 18~6705'. :g~en when i~te.rc·eption 
ls __ . __ authg-r(~~d; ·· (nJo .. --oth~r.wise. _Pr·i.vi,~eged--.w-ire_.· __ or. .. _.oral_-comnn.lnica-

. -ti'op.: ;in·'terc.ept'ed ·iri acco-rdance' -with,,' _c>r· __ in' ·vtol~tlon of,-. 'the 
pr·ovts•ion_s >o~;(this chapte_~ ·shall· lose ·-its· :privi-l·e·ged· character." 
Idaho Cod'e §'· fg:~6707{4),-; . . 

'•.'\' 

The- eommittEfe c·ari- discern- no justif-iable· -reason to -
distinguish between confidential communications intercepted by 
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the·· eavesdropper~ "thro·ugh·· the use ·of ariy ·el~ct.ro.:n.id·/ mech.anical, 
or:o-ther:d~vice,'~·,· ahd ·those int~:r-cep~ea·:by ·othe:r means wheri the 

.. :communication (.fs otherwis'e:.··confidentiar· and ·privileged·. · 

Ino: .. the .de·c,ision ·of 'Stat.e:.v •. · Hofsington,:'::104 ,:-Idaho 1-53; 
657 ·:P.2d'· 1'7·· ( 1983}'t ·tpe Idaho Supreme. -Court heTd· that the· 
admi~sion of testimony by a court reporter· reg·ardihg 
conversations between defendant .and'his attorney during. a 
tpreiimina~y h~aring, which the reporte~ overheard,; was hatmless 
error. Th"e. Colir.t d·ii'd:· not ~decide -wheth~.J:'' :i-t_ vio1C1tedO:.c]efendant' s 

;·cons tit~ t;i anal- ri gh.t:.. :-to· .. co un's el·. ·,or.' :.was··,·a ther:w l.s e· : fn.adm1 S s-ible • · · · 
. In suppo';rb:of·: the•dec-·ision,.,.;_the·:~Idah.o;·'-.Court~: cites>weath.er.ford,:v. 
Bursey, 4~9.U~S. 545 (1917)(a def~ndant's right to co~nsel had 
not been violated due to the presence of anundercover agent 
during .an_;attorney~client me·et.ing, notJr19· ~- dfs.tlncti.dh between 
the; :government '·s··; use .. :of electronic· :eaves.dr.opping· as opposed to 
interception by undercover agents and-obser~ing that. iritrus1on by 
agents may be avoided by excluding third partie.s· from. such 
meetings). The Idaho C6urt further discussed distinctions . 
between. attorney-client conver:s-a.t:ions he,ld\Wh_en: th~Y''a,re _aware of 

:;::the ·pt;~~sen·~e ·;of third persons in the v&c-l.nfty and· when·· such 
0presen~e: is ~nknqwn. The Court·stated that the reqgirement that 
• the attorneyJand client converse ~n whispers. to avoid being· 
··.overhE!;-p.rd: ."is cer.tainly· a reasonable one.)' 1004 Idaho at 160;, ,657 
.P •• ·2d ... :eft 24. ·:~:•.td'' 1 • • • _. • • .·., 

·-::,.::·:,: :,;.~:;;,;~~h~~!h_;,: .. :·.~ ··:--/~:. ,,. · . . · ·. · ·. ,_. ··,, · · :; ~··: · . ·: ·r ·· ' . 
: ., .·.Th..e J:d~};lo .· Eyiq_ence ·cominitt¢e·-: qisagrees. w-ith th~s view.,.: 

It impt)se.s:,. top: f.ine, a··:dist:tncti6n and encoU.;r.a.ges ·effort: to 
.·:intr:uq1~ ::into:;the ·cor.tf::rdential comnfuniCat'ions bet-ween attorney> and 
,,:,cli.en~~- Thus, the Committee recommends' that- such ~testimony· by . 

eavesdroppers be inadmissible by rule. It should be.noted that 
·under Rule 502,. the attorney-client conversation in Weatherford 
···would probably not· have:: been·,prlvilegeg·Jo,e'cause- .it···w()uld not have 
been a· ··"confidential'': c·ommtrnication·· as oefined· in suhsectidn .· 
(a)(S), unless the d±sb1osures tb.th~:~hder~over'~gent~were made 

·"in the furtherance of the rendition of professional legal 
se~vices to the client" or unless his presence was "reasonably 
necessary>~for .. '"'the(:t-ransrriisSion' Of the COIIl.Il1UnicatiO:rlf> 11

. 

;;·· .•. s . 

Lawyers- must be: :caubious• when admitting third· persons· 
into the attorney-clien.t~ conference ·tf. c·onfidential communica
tions are intended.· The rule is intended to include the 
attorney's employee's or> legal assistants·~. It~ also· includes, in 
the. view of,'.'the Committee, an.·-interpreter or a friend or family 
member of . the cl tent if disclosur-es are> made· :in the presence of 
such persons. -in furtherance of·. the· rendi-tion of ,professional 
legal services ·or tf . their. presence j.s, "lea~()l1.ct.l:>ly.·' nep~ssary for 
the· trarism·-issiori: of the· communication."• .. A re-corcf of. third . 
persons: present' and -the reasons· ,fo,r· their.: presen.·ce, w6ui.d he· 
adv i.sable •. · · ·· 

i.') 
a\,._ 
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Subsection. [b) states .the .tu1e o.f privi1eg.e.>'· >It confers 
·the privilegei only.· on, the cli~n,t;· a1 though it may be- ,exercised 

··.for the client by his .attorney·,·,or other repr·esentative. The rule 
is intend~d to provide the_privilege to all communications 
between the attorney~nd ~lient~ ,and~to ~thers necessary to th~ 

· c·ommunication -process or:· the: rendi ti.on of professional legal 
services to .the" client~ 

Subsectton ·{b) (1) 'is intended .to make ·clear ... that 
confidentialcommunications,.,between the cTlent or his employees 
and the attorney~or hia assist~n~s are within the privilege • 

. ,. ·~·· 
: ...... :,,, . ,. ,.·:;.~ .... 

_ Subsection (b)(Z) is intended to make clear~hat 
confidential communications .between the lawyer and his assistants 
are within the pr:ivil~ge': •. , 

·*': .. y Subsection .(b)(3) includes communications relating to 
·.:·t-,·::.matters oe· common inter·est·'···in··the ''joint defense"·· or- ,"pooled 

· ''3;-i.n f o rm.at ion.::. sit ua tio n.s ,.. w~e r.e ·different la~ye r e;·· :a r~ .;representing 
~'-.GJients who··share .a common ·interest. In these situations: each 
,. client is gr'a.ntecj :the: privllege···as to. his own statemerit.'S made at 

· . a joint conference·. and he may waive that .privilege as ·to his own 
'·:>1 statements •.. ~-:~}'l'he··:tul~·:·does·. no~·"app-ly·<to . s:tt-uat.ipns:, w~e·re there is 

no common ·interesb,·~~t::b,::'·be·'p:romotea·:·by ··a joiriti, c.onsultation and the 
parties meet: on·. an advers:ary basis. The appl.~cation of.;, . 

,:, .. 'subsection (bl(3l is·not<.·1imited··to :a ,perld:in.g action. There is 
_.no· Idaho· authority on;' this·· point'• 

.. . 

Subsection (bl( 4} is int~nded to make· clear tha·t 
conf,fidential communica.ti<;>ns: _petween or among the client and the 
Cl~e·n:t IS employees are within tpe pr iVileg.e • · 

·'::s·:.· ,~, 

Subsection (b)(.S) extends· th.e privilege to c.ommunica
tions amonq lawyers and tbeir represent~tives representing the 
same clien~:. This ·i.s ·consistent with Idaho ca$e l.aw. See In re 
Felton,'-6()(·Idaho 540, ;94:· P.2d·,;166,··{1.939). 

. The: jrule~· as· st:a.ted :in: subsection ( bl ext·ends · the . 
privilege only to confidential· coinmunica.tions... tt:,dcies not apply 
to. articles: o:f . evidence·. and does n()t p~rmit ~: client to· bury 
evidence py· de.livering.: it/ to his lawyer.,. Idaho. case law· i_s irt ·. 
aecord- ••. See Stat:e ·v;;•' Dillon,:· 93: ·Idaho· 698·, 4-71· P.2d S.SJ~· (19·70), 
cert .• : .. :denred, 401. u.s .. 942, 9·1 s.ct. 947, 28 ·L.Ed'•2d .221 (1971). 
In Dillon>,: the· co,ur-t sta.ted 11 [t] he privilege ·against self. 

, incrimination .. refers only to communic.ative and ·not 'real' 
evidence~'··· The .same is true .. o:l;. the attorney-client privilege. An 
attorney may not·act ~sa dep6sitory for criminal. evidence ~nd he 
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may not suppr~ss such evidence." 93 Idaho ~t·710. But cf. In re 
Niday, 15 Idaho 566. (dicta: "There can be no doubt under our 
statute; but what these communications (letters from clfent ·to 
thir'd party deposj;ted with lawyer by third party)· would ~e 
privileged "·if they\ were received by thee:> attorney in the· course of 
his regal: employirient by· the cl·ient, and f()r the purpose of giving 
him· legal· advice thereon,- or using the same in connection with · 
his l~gal"- engagem·ent with t.he client."). 

The·.·rdaho'. Evidence· ·Committe·e: is or the ·op1n1on that 
third. party" correspondehce.:·depo·sit·ea··with. the ·attorney would··not 
be privileged ··under existing··Iaw .or Rule 502 because; the require
ment of c9n£id~ntiality would not be ·satisfied~ Th~ hdldinq.~in 
Compton, 101 Idaho ~t 337, seems to support this view~ It is the 
intent of the Committee that letters or other documents 
evi~encing. ·c:otnmun ica tions .bett,t~een· the 'C li~nt anQ' nbnpf i vilegeo 
third parties b~ treated as "real" evidence and>outstde the scope 
of the privilege under~ul~ 502. 

Subserition (c) d~~ls with who holds the piivilege and 
· state.~, •.. who. may claim it.o The privilege belongs to the client·, 

., whethe·r or not he is a party to the proceeding in which the 
· privileged dommunicatiori is sought. It survives the death of an 
indivld~al ~nd the dis~olution of a corporation. w 

· · · · •.c···· The;'·'client: may>claim· >the· privilege on his':".own behalf and 
if he~is incompetent his guardian 6~ cciriservatoi ~a1 assert it on 
his behalf. The lawyer currently representing theclient may 
also ·~rnvoke -the privilege on his client's behalf even though he 
was no,t counsel at the time the communication was made. Also, 

·the rftte expressly Qrdvides that the person w~o was the lawyer at 
the tim~ of the com.rnunication may claim the. priv·ilege but ori\Y on 
behc;tlf· Of. t..he. clier1t• Unlike the federal· rule provisiqn that ·was 
:f'rot;>os·ed tO· Congress, the Idaho. ru~·e further .proviqes ·tha-t the 
pers<?.rt ,who was· the l,a~.yer •s· tepres~·n~a t~ve . at ·the tinH~·· of the · 

· c·omrnunication may assert the privilege on JS~half of, the. client to 
cover the sitJ,Iations when the lawyer'·s representative may be 
called to tes1tify in the absence of· the client or his lawyer. 

Th~.burd~n o~ proving th~ ·ri~ht tci claim the p~ivilege 
is on the cliE!rtt whict1 is consistent with Idaho case law. ·See In 
r~ Niday, 15 Iqah() _at 564. If exercised by ·the client's . -- --

.a-ttorney, a rePresentative or. other person authorized to do so, a. 
prestim'ption ex±~ts that he has authority to exercise the claim of 
privilege .on .behalf of the _cli~nt, but·the presumption disappears 
if evidence to the contrary is ·in~roduced. The presumption i~ to 
be treated the same as are other ·presumptions under Article III. 

The. pr·esl.lrftption applies only to th~ ·issue of authority 
. of the attor·riey or other enumerated: representative to exercise 

. ~· . -"': 
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the claim of privil~ge on behalf of the client. The p~esurnption 
does not ··apply to. ·the issue ,of whether the client has the ·right 
to iclaim the privilege. 1\s under ex.isti.ng Idaho author.i ty, fhe 
PE!rson claiming the privilege ·must firs~. :show the r_elation that · 
existed between the attorney. and the cli.ent at the time. of the 
communication, the circumstances under which the attorney came 
into possession of t.he comnmnication or information, and that the 

·same ·was obtained by him wh.ile acting as attorney for the client 
and in connection with his professional engagetnent. See In re 
Niday, 15 Idaho at 564. · 

.,. Subsection (d) states the exceptions to the ·rule. 
Although not expressly p~ovided in Iqah9 CodeS 9-203(2), the 
exceptions are well established in the law~. 

Subsecti.on· (d) (ll is consistent with DR 4-101, Idaho 
Code of:Professio.nal Responsibility. The privilege·does not 

.·extend to advice in aid of future wrong doing. 8 Wigmore § 2298 
(McNaughton Rev. 1961). The .wrongdo.ing need -not>be tl'l.~·t of the 

.,,;{client. The· provision· that the client· knew or reasonably should 
have known of~the criminal br fraudulent nature of the act is 
designed. to protect the cl~~nt •who .. is.··erron~ou~lY. a9vised that a 
proposed action· is>·;w~thin .the law.· · · · 

. . 

. . The Committe~ recommends that .. th~ cqHrt requir~ a 
substantial evidenti~ry 'snow-ing. that the c·ommunic(ltiqn. re~a ted _to 

,. a contemplated c~ime gr .fraud pt:ior. to req~iring. d~f;:clos.ure. The 
Committee rejected the requiremen1: th~t a prima facie showing be 

., .. made and rejected the rationale of those decisions whic;:h ·.hold 
that only an allegation fs· sufficient to require disclos9re ~ .. The 
Committee concluded that ~ome. sJ:lowi~g. f('l~~t. be reql,lired '·· but t~at 
it -must depend on. the :circumstances. which can only be. developed 
on. ~y case-;bY-:::.~ase · bas~s •.. 

Subsection (d)C2) recogn~zes that norma:tly. the privilege 
. survives the dea~h, of 1:be c].ient: ~.n~ Il\aY be ·}lSSe~t~d 9¥ his 

representative. When,.howeve~~ the id~nti~y o~ the per~on who 
steps into tbe client's sho~~- is in. issQe,, a9: in a··will .. contest,· 
~he. identity of the person entitled to. qlaim tqe. pr·~yil.~g,~ 
·remains undet.ermin~d until the conclusion of the .lit.ig.a~.ion. ·The 
exc~pt1on m~~es cl~ar that n~1ther side ~ay ~s~ert~th~ pr~vilege. 

Subsection. (d) (3) is required. by. consic;lerations of 
fairness and policy. when questions arise. out of.-geali.n.9s between 
ati;.orney and. 7 •. client •.. It .is consistent ~with DR 4;;;..101, Idaho Code 
of Pro£essiori'l Responsibility. 
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SubE;e_ction·, (d).( 4) is bas.ed ·on. the p~emi.se that when the 
··:·lawyer acts, .as: ... at'{:es:tin9 w,itnes.s,,. t:hte caPProyal, ,of the client to 
.his so doing. may. safely '.be assume(l,, anq. wai:ve:r of the privilege 
as to any relevant~· lawyer-client .comrnuni<::ation .. is a proper 
result. · · 

. subsection .. c.a.)cs> .•rn..akes, clear.· tb~t: whe.n two or more 
. clients reta,in the .... $arne. attorney, C9r£lffil1n.ications by one of the 
clients to the att_orney are .. ·not. privileged. as to .. the other 
cl·ients in an action between or among the cl,ien.ts. This is the 
rule at· cornrnqp law.· This provision does not apply when the 
clients,·, .with.,:·a common interest have retained different lawyers. 

Subsec·t .. ion. (.d) ( 6). attempts to. resolve. the question . 
whether a corporation.canrais~ the attorne..y~cl~ent privilege to 

.:bar disclosu.,re in a suit brought agains.t it by a shareholder. 
' I 

. . 

"Theore\~ically 1 a derivative suit is for the benefit of 
·the corporat:ion .'so that there should be· no objectiqn to· divulging 
infor.mation,;to its .representative, tp~ minority shq.~eholder. But 

·.the·· facts of ~,:sorpor.ate life a]i.e.-~hat :·'antagonism; b~:ttween the 
·· :,:de.Iriyg.t:i.v~ p~~ipt-iff.- apd·:· .. those. who .really: tun ( i .e~:3j':.are) the 

corporation ... Jg .. ai·;Cprnmo.n p}le;pq:me.non •. '.·"·,,, 2 J .• ·: Weinste.~n & M. 
Berger>, Weinste-in's Evidene.e 1r ... sQJ(,b )[06 1 .. a.t 56,.-13 ·to 56.14 
( Supp.~~;jc··l9.a3.J( citing He,ilbrunn v·•· Hanover Equities .,Corp. 1 259 
F.Supj«~ 9,36, 939:. (:.S.D.:N.•Y. 1966.)). ·" [A]Ilowing· ·mflhagement to· 
claim~~<ran absolute privilege. would indiscriminately bar all 
evidence of communications :.between counsel .·and_ corporation, 
thereby irnrnunizing.rnanagement actions from sto~kholder inquiry." 
Id. at ,[ 56 .14. 

. . . . 

The····design. of. the ·exception stated in s.ubsection (d) ( 6) 
is based on the ruling of the cour.t:- in. Ga~rn~r .. v •. Wolfinbarger, 

·430 F. 2d 1093. (5th Cir .• 1970), cert. den1ed, 401 u.s. 974, 91. 
S.Ct. 1191,. 28 L .• Ed.;2 323 (1971). 

In Garnerv. Wolfinbarger, the Fifth 
Circuit., on· the appeal :from a. district court 
opi.pion·· holding ·that ·the privilege is not 
available in derivative su.its, considered the 
competing policies in issue: 

It i~ urged that di~closg~e is 
injqrious to both the corporation and the 
a.t,torney. ·. Corporate management ml,lst 
mana.ge. J •• ·It has- .the· duty to .do·s.o and 
.r:eqQ.ir es.·.cthe. tools .t.o·: do so. Part. of the 
m?th.agerial;t:•·.task.: :is to.,s~ek 1egal,:: counsel 
when desirable, and, ob~ibtisly m~nagement 
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prefers that it confer with counsel 
withdl.lt the risk of ·hav'ing·. th.~'·q·oJnmtiJ:'i:li~ 
catibhs. reve'aled· at ·the instance of one 
or more dissati'sfTed stockholders.. The 
managerial· pteferenc.e is· a rat ronal one, 
because it is-difficult to en~ision the 
management of any sizeable corporation 
pleasing ~11 of its stockholders all of 
t;he time,. arid ·matiagem'ent des.Jres protec
tion from those who· ·might second-guess or 
e~en hara~s-in ~atters purely of 
judgment • 

. But in assessing management asser
tions of injury to the corporation it 
~~s.t. pe . boi:'Il~ tn m~ng. tn~t .. ~:9-nag~~~nt: ... 
goes· not manage for 1 tseLf a.nd that: the 
benefict·a·ries ·of its :actfons ar'e the · · 
stO'cikholders • · • • [Mlanagement judgment 

·must stand on its merits, not behind an 
ironclad ·veil of secrecy which' unde:r· all 

·circumstances pres'erve·~f·i t· from· being · . 
. .,.. ;_, questioned_ by· those for. whom -it -is,· at 

~t.' Jteast .. tn·part, .. exercised.·· 
:k; ........ : .. :~t:·.: ,: \·· ... ~· ., . : ~.:_.:~: 

·.j· ·· .. "'~"'-In: ;remandi.ng to\·:the:;.,~Districtr'Court to 
determine ~he:the:r;· oy: ·not uri.d.~p .~he ;CiJcum.-.. ... 
stan<tes·. ··"good :.-cC).us·en ·tta.o.··bee·n:s·hqwn·-,.'·. the·.C.ourt 
·of· .. Appeals''"··suggested. ::the ·following :,9uidel i~es: 

[T]he -number of shareholder~ and the 
percentage of stock they··:represent ;· the 
bona fides of the shareholders; th~ 
natur~ of the stockholders' claim and 
whether it ·is obviously colorable; the 

· ;;,~') ... C\I?~ar:en.t···nedessity or de'sira.J:;>i,lity of the 
shareholde.rs. having 'the information and 
the availability of it from other 
SOlJ.rces; whether, if the shareholders' 
claim; is of. .. wrol1g·ful.·action by .. the cot-
J?.orat~on '· it .is' of act~ion ;qrimina~, or 
·l~J.egal but·· :·not Cfiminal ;: ... ()t of· d?OUbtful 
l~ga:lity; w·hether<··the _c·ommunicatfon·· 
related to past· >or ·to ·prospective · 
acti?ns;, .~h,~ther. _the c~ommunication· 'is of 
'advic_e··: coricern'ing· ·the' litigat:ion _itself; 
th~ ext€!.}1t .. ·to ·Wh.ich the. >commun,tc:ation is 
icien·tif'ied ·ve rEfl.lS'' the · extent·.t()·· ~htch. the 

··~ sh.arel+olqe.rs a~~;· blindly fishirigj·~·the 
: .. ;_;~~-r:·i'sk .o.f··+-revela,t'ion · of:.t.t.?.,d_e ·se~c·re_~s. or 

<:':> ... othe.r i·nform.ation in· whose· ·cqii.f:fden-
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'tiality:the corporation has~an· irtterest 
for :independent· reasons.::·· · · 

The: appellate,court ·also·· suggested that 
in· a case of thi~--n~tur~;the tri~l'cbutt~ 

·· .. ':·· 

·can fr~ely. lise· in ··camera -·inspection 
or oral examination and freely ~~ail 
itself.··: of protective. ordets·r· a familiar· 
device .. : to. preserve confideht·igli ty in• · 
trade ·secret ;:and·.other cases -where-:the 
impact·. of·_· .. revelation may. :be<· as.< great as 
in.reyealing ·a commun-ication'•·with c:t·> 

·).,rcl•i.ent. · 

2 J. Weins~t:ein·-·& M~ Berger, Weinstein's Evidence 1f 503 (b)·[OS] :~at 
56.14-57 tStip~. 19831~ 

· :.Attenti~n is .. also~ d.irect'·ed·:'to' Valente ·v~·. Pepsico,· Inc., 
· 68 F •. R.D ~ 361 ( D·~ ···Del·•·' 19{5) .. il) which· the Garner. principle of· 
disclq,.sure w~s extended considerably, where minority st.ockhclders 
were siling the defendant corporation for· alle(Jed· violations in 

-::conne9tion w;:ith the securities offering which had led' to their 
· corpor1,ation ~being acquired: by defendant. The court'~·;!he~d ·the 

.. ,•attor-~~y~cl~~~~·p·r·i"ileg.e did.:~ot apply to._{l) communications ·. · 
·-betwe .. ¢n:<d¢.:f·e·9~ant;.,.,~s·;.·general~·-coupse1;;c:tnd<·defen.dantc-~sdnce.;counsel 
.. a·Iso::·:s_af~:,:.on·-.:· the;-;.boa·ra:·of·,th~·: ~.cquir.ect corporation $,<:) ~ha,t.-his 
· fiduC:~:pry:··· dut,y· .to· the stockholde·rs·-o.f,. the acquired .:,corporation .. 

. outw.e}i{gJ;l~d his:. dut·.ies·"to his:ycl.ient; ( 2·). comin.\lnications betw~en 
defen~lan·t and outside counsel because a general partner ii'l::<the· 
law t·r,rm sat on the acquired corporettion• s board so that . , 
fiduciary obligation was owed the shareholders of the acquired 
.corporatlo~·~ __ ···(3 > -a~ou~epts .. Pr·$pa-red. by·c,o':ln~~+-· .. ~or·:-- c:l~~·el}g:~.nt:. 
c'o-rpo·:tat.ib'n. with -r·e·gard to: matters> concerning· the·· interests' .()f' 
the minority shareholders .sfnce'the defenqant was<at··the time·:· 
controlling stockholdet\in the corporation to be acquired and as 
such· could nQ# use its position to the undue advantage of'the 
minority. '·"V 

The Idaho Com~itte~ agrees that "[t}he Garner v. 
Wolfinbarger balancing approach is so~nd. Officers and directors 
should not be permitted unrestricted use of the privil~ge of the 
corporation to block off inquiry into possible breaches of their 
f1duc1ary duty to the corporation's owners." 2 J. Weinstein & M. 
Berger~ Weinstein's Evidence t 503(b)[05] at 58. At the same 
time minority shareholders should not be allowed unbridled access 
to the corporate confidences to the detriment or damage of the 
corporation. 

The scope of this exceptiori is limited with respect to 
·the. kind of· communicatt·on that. is· subject to disclosure• The 
language "wh±6h was not.ma~e for the purpose of fadilitating the 
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rendition of profeB$ional legal services to the corporation . 
during the litigation and concerning~the. litigation in which the 
privilege ii.asserted~ was adde~ to the exception ~y the Idaho 
Committee with the int:entc.· that·. these. communications are exempt 
from the exception· .. anq are not subject to disclosure ·unless 
otherwise excepted under subsections (b)(l)-(5), or unless waived 
by prior voluntary ~~~plos~~e as under Rule 510. 

The Idah~ Committee recognizes a distinction between 
communication with corpo~ate.counsel -relating to conduct which 
gave rise to the action. for:·: breach of· fiduciary duty or a 
derivative act:Lonas oppos~d to coxnmunications with litigation 
cou~!~el made during and· concerning the litigation itself. The 

.. Committee determined that :the "litigation". communications should 
remain privileged unless otherwise excepted or waived. Otherwise 
the:<;corporation ·wou~d qe deprived of effective legal ·repre-~ 
sentation to which it is enti.tled during the l.itigCition. 

·':~~. . The Idaho. c.~m11_\i ttee considered and. rejected: an exception 
to·~. Rule .502 which is· found ·.in-- the proposed! Federal Rule and the 

, Uniform Rule of Evidence, 502 ( 197 4), that .would except.· a 
communication between. a public. officer or agency and its lawyers 
unless the communication ··concerns a pending investigat-ion·, claim, 

, or ~ction and the co\,lrt det:.ermines that di~.closure. will :seriously· 
impair: .th~· a[>;j1i ty · of.iothe.' public o:ffic;:er or .agency· to. process the 

.. c·1ai1Jl~lo:re:_;·cond,-Uct:-:·:·a.:i·p¢nding't···investi:gat.ion.,.<···+L1;iga:biO.n, ,or.: ... : .. ··.·: 
proce;;eding:· in t·he ... pQ.bll'¢> interest.· ··,Th.e<: Idaho·:>C.gmmi t tee· cannob 
justify a distinction petween application .of the pr.i'vi).ege to 
priv~te ·clients ahd:ito pUblic cllents-1 and th~Yefor·e reJected· the 
exception. · 

Action· Recommended :o·n .. r"daho Statutes or Rules: Amend Ida:bo Code 
9-203(2) to conform the·language of. tpe ~tatute.to Rule:502 for 
aPP.1..ication in non-judicial proceedings. 

·~·--
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Rule:·~ 50,3-~ Physician and :i?sychotherapist;.;.?atient ·Privilege 

(a} Definitions~ As used in this rule: 

. ·(I) Patient.·.· A "patient"' is· the· person ·who 
consults or· is. examined or interviewed by· a: physician or 
psychotherapist· .for ·the purpose of o:btaining' diagnosis 
or· treatment: of- a>, physical, mental. or emotion.a1· 
condition, in6ludil19 .:alcohol o·r drug addiction. 

( 2) Physician•- A "physician" is a· person
authorized to practice medicine in any stat~ ~r-nation, 
or r,,e·asonably believed' by ·the pat1ent·>so :· to>he. 

{~1 Psych6th~rapi~t~ A:~psydhotherapist" is (A) ~ 
physician whiTe ehgaged in- the diagnosis or treatment of 
a mental: or embt·iohal cond.i tion;. ·includihg: alcohol or 
dr·ug addiction, or, '·{a) a person'·licensed or certified 
as a psychologis.t···under the laws of any: state or nation, 
while similarly engaged. 

( 4 ;· · Confidential communication. A communication 
is. ,;'"confidential"· if not ·intended to be disiclosed to 

' th:itrd: pe·rscins·,:· except persons present ··to fu·rther the 
.'~'J:h:t:e;~~~s·t!_'·. ::of::"the··: paf:fent :-.-,-:j~n> ·the' oCO hS Ul t.a tio n''/:: ·:eX am in a-
: tion·, d~r: ·in.te .. rview:,·· or· persons ·reasonably' n_!ecessary for 
the transmt:ssion of. the communication,· or ·pe-rsons who 
are participa-ting in the diagnosis and' treatment under 
the direction of the physician or psychotherapist, 
inClUding lTlemberS Of the'; patient IS familY,• 

(b)', General rul-es ·bf privilege~ 

( 1 ). ·civil act·i<?h. A -pa-tient -has a privilege in a 
ci.v1l ciction: to refuse to_ di-sclose and to·,pre'Vent any 
othe:,ri per~on from. disclosing confidential communications 
made.•tf.#for' 'the· purpose of diagnosis·' or treatment· of his 
phy~ical, mental or emotional condition, including 
alcohol o·r drug addiction,. among himself, his physician 
or psychotherapist, and persons; who are part-icipating in 
the:?diagn.osis -or tr·e·atment under the direc.tion of the 
physician or psychotherapist,·· iricluding members of the 
p~tient's family. 

(2) Cri~inal actiori~ A patient has a privilege in 
a criminal action to refuse to disclose and to prevent 
any other person from disclosing confidential 
communications ~ade for the purpose of diagnosis or 
treatment of his ~ental or emotional condition, 
inclt;lding alcohol or drug addiction, among himself, his· 
psychotherapist, and peisons who are participating in 
the diagnosis-or t~eatmertt under the direction of· the 
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. psycpp.the!apis,:t,, inc-1 ud ing Ill.embe.rs of .. the pat:ient! s 
family. ·. · · 

(c) Wh~-mai .clai~ fh~:privile~e. ~6~·~iivi1ege may be 
claimed by the patient qr fqr the .Pc:ibient through ~is lawyer, · 
guardia.n- Of,· cons~ryator, or the:personal repre,sentative of a 
deceased patient.· The .person who was,_ th.e·: phystcic;in or 
psychotherapist· at the·; time of the .communication ·may claim 
the privilege but ·only on behalf of the patient.. His 
authority to do ·so is presumed in the absence of evidence to 
the. cont-rary • 

. (d) E-xceptions· • 

. ( 1) .. Pr()ceed~ngs fo~· hqspita~ization. There is no 
privil~c:J·.e_;.l,ll,lQei: this. ru.le.: fP[. coJn~\lnications relevant to 
an. issue\ in' J?J.J?pe.~C3i"nga··· tq,:'hospftal'ize th~· pa"tient for 
mental illnes's·~>if· the psychotherapistin .t:h.e course of 
diagnos,.is. or treatment hcfs ·determJned that the patient 
is in. need o"f hospitalizatipn. 

(2) Examination by; order· of:· court'. If the court 
order·s an- examination of th.e physical·, mental or 

.. .··.·. ·. e:mo~:,lpnal.conc1*:tiqn:··.of··a,_p~.tient,~:~-whether. a. :·party or a 
· ,:,·:: · .. ·</'~;:··,:f· w·t·.tn·e·ss'·tr commu'ni':c;ati:ons:/Jnad.e··'.:i-n:.~'t·ne:;;"-'coupse. ::thereof are 

nobi""·Pr.~yilegea:d?;' urid:er th:L9·;_ r.ule'·:.wJt.:h··· respeqt> ;_t.o .the 
particular purpqs,~<:f.Pr: wh.Ich t;he: .e.xamin~tion;,,is ordered 
unless the·' c:o\.lrt 'Orders· ·o:therwise·.. · 

(3)·, Co.ndition an:. e~lement .. of. c1ai.m or ,defense. 
There· is no -privilege \,lnder this rule 'as to· a· 
communication relevant to• an. ispue o.f .. the physical, 
mental or emotional conditi6n of the pati~nt in any 

.,.-,,.. proceeding in wJ1ich he· ·r~l..i~s· upon., the, condition as an 
element of hi.s.. c+~im _or (jE;!~ense o·r: ,. ~-~t,;er t~_e. patient's 

·.:·:::··:·.· . d~atb.:r·· in any proc,eeding :·in wl:li.ch. any:·._p_arty _relies upon 
.the· .. ,.c.oridi tion· as an element·. of .his. claim· or. _qefense • 

.. . :·. . ·:·· :. ' .. · . . . . . ·.· .. • 

(4}. Ch{ld related com~\lnicat.ions. . There is no 
privilege under::;·this,:<rt}le; ih-:;.a: .crim:i.n(l1.:9~; civil action 
or p~oceedi'ng ~f:l:· t.o.<a .communication .. r~,levaqi;. ... to. an issue 
conc.e-rnipg. the: 'physica·l·, .. .;men-tal ·.or:_. ell\.o.tiqnal··.·.condi tion 
of ·or injury _to a child 1 or· qdncer:n;ing th~ .;welfare of a 
child including, but not limited ~o the abuse, 
abando11ment .. ·or: neglect of•-:.a chi-ld •. 
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COMMENT TOiRULEJ503~ 

:Prior Idaho Statutes· or Rules: . Idaho Code--§§· ~-203(4), 9-203(6), 
-16 ~ 16 2 0 1 ' 18-215 ;>· 5 4 ..:..2314 , 6 6 ~ 3 2 2 { h) ; I • R ~ C • P • ·. 4 3 ( b ) ( 4 ) • 

Comparable· Feder(ll.Rule :. Non·e~'·._.:;?Cortgress :rejested a proposed 
rule {proposed·· Fed. Rule 504 )<:·and~ enacted F ~R~ E. 501 providing 

. that privileges-,, :,except 'as ·otherwise provid·ea ·by the · 
Cons~ti tut-iol1'j i s.tatu~es ~·;or: r"tiles;<~of_ the· Sl~J?~7~~ ·Court ·adopted 

'·.pursuant:~() :·~~.tatutory::.-aqthotity,:_ sh~~l-=·o~· :.goyerned by "the 
principles; of ,::the' common. law·· as the~: .. ,~hafi. be interpreted by the 
courts in the light of reasori >arid. exj?e r :b~nce ~· •• 

. ·. . 

However,·'tinder F.R~E;<sol, "i'n civil'actions and 
proceedings, with respect. to an···'elemeht·'of. a claim or defense as 

, ... to which· Sta'te law supplies the; rule· of 'de·cision, the privilege 
of a "lft{,itness~, person, government, ·state, or political subdivision 
thereof shall b~determined in ac~Ord~rice wifh State law.~ 

Idaho Rule 50~ i~ _bas~d on Uniform Rule of~Evidence 503 
''·'i;( 1~74·)'·, 1} U··~&.~A~· ¥5~~2s5· C9.upp·~ 19,83}. ·.subs,~ction·:. (a) ( 1) has 

· '·.·:?<::;'be.eh .cnapg.ed}~~ti:··'riiote·~,:spe·Ci"flc'aliy·::,,aefi_n~:::·a:<:•.~pa .. t-ientll and (a) ( 3) 
.has been .c~i:d:iged· .~o\·:a~·o"id -"dupJ.~?"itt:·'in··the definition. 
Subsec,tiori (b)' adopts· the language of the:·Uriiform :Rule in stating 
the rti:le· of privil~ge, but. creates a. distinction between c.ivil 
and cr~iminal act~Ons·~ ·. subsectiob;·· ( 6) is ?hanged to expressly 
provide fo"r' the: presumption or.:: authority a.nd '(d) adds an 

.·exception for·child related ~9m~~nitafion~~ 

Idaho RUle 503 is also< sithilat in· many respects to 
pr.oposed Federal Rule ·504 which applied only to communications 
with psychoth~¥~J?ists' made i for the pUrpose ·()~· diagnosis or 
treatment' dfi~}~ ·mehtal or_. einotl0J1al: ?Ohditiojtj.:'inc1uding drug 
addiction c:uid,j&:omitted· the. exception. for 'child . related 
communications. se·e 56 F.R.'D·• 1"83, ·240~242 (1973). -- :·.,·· .. . 

Comment: Rule. 503· recognizes ·and· 'p'rovide~ fb'r the·· phys cian
.patient privilege now provided in Idaho Code § 9-20314) 

4~ A physici~n or ·sorgeorr cannot, with
out the· .. consent·. of his patient·' be ·examined in 
a civil··actio~ as to ~ny inf6~~~tion acq~lred 
in att~nding the p~tierit •hi6h-~a~·n~cessarY 
ta enable.him·toJpte~6rib~6i ~ct~f6~~th~ 
patient, ~ro~ided, however, ·that: . 

· ~;-•h:.(.A)· _,.Nothing hef'eiri· contained: sl1a11 ·.be 
,;.;._ .... : · ... ··: .. .... . . ·: .... ·.· .. ,. :· .···. ;.· ·.':·.· ·. .. ; . ::· .... ·. ; 

· ,:.~~:.ide eril~d · to .... ~ f>r eClud e physic i e3.rH~· ~#om 
tepott1ng: of ana•: testlfylhg'',at' ali cases 
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of physic.al injury :to.,children, where it 
appe~i~ the.lhjtiii ha~ been caused as a 
result of physical abuse or neglect by a 
parent, guardian or legal custodian of 
the child. .. ... . ·.· . '. · 
(B) ~J~ftet the de~th of a pati'ent,. in any 
actidri involving the validity of any will 
.or.other instrument executed, or claimed 
t<?. h(;lv~ beE;~ exec;::.uted, by him, conveying 
or . t.~ansf~rr~ng;. a.ny. real or personal . 
propert:y or incurri~g. any .financial 
o~~igettiqh, such physician or· surgeon may 

.. ,., t.estJfy to ... ~he mental O+ :: phys·ical cop.d i
·t1on'o:f such patient and in so testifying 
·may disglbs~ information acquir~d by him 
concerning such patient which was neces
aa~y to ~rt~ble hi~ to pre~dfibe or ~dt 
fo~ s~ch deceased. · · · 
lC} ~ha~ wb~~e ~ny person or his heirs 
.o;r:repres~ntativ.es,brings an action.to 
r~9over damages.for personal injuries or 
death, stich action shall ·be deemed to 
con~titgte a cons~nt by tbe person 
Q.~:J\19.~ng ~4ch actJqri thc;tt:, .. anY. physician 

:· .wb p ·E haS:· pr ~ sc ri ):)ed· fpr~··:~o :r. :··t r e.?i .. ted .. ,, said 
.. J'~:jH,.r,~e.:' or:;decea~~~-. pe,rs,o~ and'. Vlh99'e 

t;:e.s:timo,ny .is ma1:er~al in the act.ion may 
· testify. . · · . ·; .· . ... · .· .. ·. · .. · . 
·. (P.) Th?t if ·the· pa.t,ient be, (le.ad. arid 
. during his J.ifetiine had.·not gi,ven such 
consent,. the b'r:ii1ging of an action by a 
.benefici~ri, assighee or payee or by the 

. leg~l repres~ntative of the insured, to 
~ecoyer oo (lny life, he~l t_h or a,gc.ident 
1nsurance policy,,shall cop~tit~te a 
COI1S§nt by su6h ~eneficiary, ~$~i~n~~, 

.... payee:··: or legai representative t9- the{ 
test1mony.6f any.phy~iciari_who atten~ed 
the deceased. 

and the psychologist-client p~ivilege now proyided in I¢1aho Code 
§ 54-2314: 

A:.· p~rs()q licensed as a psychologist under 
the p_rqvision9 · ot . this· act cannot,. wi~hout. the 
wrJ,tt.ert consen~; of 'h:iS client, :.be exain.in~d in 
a q~vi). or, crirninal.?ction ·as t() _any: 
·information acquired iil t.he cou'r se·. o~ .. l:lis_, 
profes.si6nal· services·· in behalf· of· the. client. 
1'.h:.;_,cgn.tide.9t1a:l relatJqns an(i ¢()miDU.Jlications 
betweena· J?Sy-chologi::;t· an(i h.i£?_.cl~e~~ 'are on 
the s~~e ba~is ~s th6se piovided by, l~w 
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· b'etwe~rf an attorney and, cl-ie:ht·, a~·a: 11.otliing in 
t~is article shall be -~?nstrueq'. ,tq require ;any 
sue& comrn~nication t~ b~distld~ed.· · 

The Idaho Evidence: Committee· ·is:. recomm·endirig·- adoption of 
- Rule. 50"3 rather than rete:ntioh of· Idaho· 'Code ·§ g·"--203(4·) · ·ahd § 

54-2314 for several reasons. The. Committee can-· find no·: valid 
reason to differentiate between the psychiatrist who is 
diagnosing and -treating a; mental' .·condition·, ·whose ·'patient is 
grante<;l ··a limited privilege>- in·: civil< cases under IdahO ·co'de § 
9-203{4), · frqm a· psychologist' ·per.i;orming. a similar·· se·rv:ice·:whose 
P?tient. -·is-:;granted·- an almost un;limLted priv'tlege·~: in·both·':bivil 
and cr imi"na:a' ·ac:t·ions under Idaho:; Code ~§" 54;...2314• · · · · · 

The privil~ge .granted phys:ic1ans and psych:fatrists' under 
Idaho· Code' § 9-203 (4) · contains· exceptions· fo~ situatlo~s- · _· 
involvin~ physical injury to children·; 6om~~~en6y ~f ~-d~cedent 
to execute a will or other documents, actions for damages for 
personal· injuries .or death· by a· person or his· heirs, _and_ actions 

,,·against insurers, none· of whfch are provided irt Idaho· Cod·e 
§ 54-2314. · However, other than the exceptions provided in Idaho 
Code § 16-1620 and I.J.R. 10 relating to Child Protective Act 
proceedings, .. no exceptions_ are applicable_ to psychologists und·er 
ex_ist:ing Iia:w~~--"- .M_qr~qve·r /· there -·i.s n<) expr~ss' -prov:ision in . 

· ·exJs.t'iricj" ·:r·a·a::ho·: .t~·ai·f·for· ·ass·lstc:i'rits· of -physician:s· or·· psychotogis.ts ,· 
nor>ifor others. necessarily ·involved in: the tt:eatrnent or 
commlinicatio'n· pr·ocess~ ·Other· conflicts ahd:,iuribig:Uities irt .. 
existing Idaho law are hated below. 

Subsection (a)·provides thedefinitions·which gov:ern the 
applidation. of Rule 503. · · 

Subsec·tion · (aJ'(i) defines "patient" ''In terms th~t 
restrtct it.~~rto the p~Jr_sort wh:O.- cqnsul,ts or ·is exainihed or· 
in'terviewed;:,~~·-by a' physician -or psych.ot}l~(api~t for th~: purpose of 

"obtaining ·diagnosis ot treatment 'of >a· physical, mental or 
emotional cond i tio'n, including ·alcohol or dr'l1g g.dd'iction .' 

su:bsecti,on (.a) ( 2) defines "physic ian" to include a 
person authorized' in ·any st~te or nation to practice medicine. 
It further defines "physicia-n" to· include a person "reason_ably 
believed by the patient" to~be so :authorized. This expands the 
applida~ion of the pri~ileg~ beyond Idaho Code § 9-20i(4). which 
is.limited to physicians. 

. .. ·.:,;-
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Subs~ction (a):(~~) defines "psychotherapist" to include a 
physician,. if treating a mental or emotional con,di tion' in 
recognition of the,,.faqt. that gE;!neral practitioners are often 
engaged in the diagnosis or treatment of such conditions, 
incluc]ing alcohol. or .drug addiction, and to avoid the making of 
needless .distino:t.i . .QJlS, c:oncerning what is or is not the practice 
o~~psychiatry~ · · · · 

.The ·requirement that.the psychologist be in fact 
l.icensed or te~tifie~ in any state:o~ nation, and not me~ely be 
be.li~ved to be so, isfdeerned .justified by the number of persons, 

, o-.~:!It~r than P;SYC~iatrists., J?Urporti~g ... to rend~r .psychotherapeutic 
a~:g ~nd the.:::var:.lety· of ':t.he1r theor~es •.. Pr.ov~d1ng. for. . . 
psychologists to be licensed or certified in any st:·ate or nation 

.may be an expansionof Idaho Code§ 54.:.,.2314 which .limits the 
definit:ion. tQ:.".9.-~.,pe.f.e9n .l~q~n.s.~.9. as a psy9):1oJogi.st ql}der: ~he 
provi~ions of t.P,l~ act. ..,.·." · · 

' ~ . . 

The clarificatio~l of. mental .or emotional condition as 
including drug ~ddicition is c6nsistent with curr~nt appro~ches to 
drug abuse prob~em.s. 

•. . Suo.s.ect:.ion,.;.·(~J (4): ,:.defines a ~.~confidential" communication 
p3·se·9 ·:on.· tn:~,:· int~nt:: .. t}lat· ~it· 'riot'>oe'':'··diS'cl·osedr· ·eo::·,: tl:li rd per.·son s 

"··<wi th·\·certa:~n·.: ~~(ciep,;,bi;ona to·: ·inc.i.liae ·within the ·privilege. those 
per; sons de~.m.edJ1ecess·?r.Y .tQ .the .diagnosis, tr;eatment or 
co~municat~on ·pr~dess. · · 

This provision appears to be at variance·with Idaho Code 
§ 9-203(4) ai1q>§. ,~4-,2,314 which provid~ a J?rlvileg~ as to "any 
information acquired" •and has been held to in·clude all 
ob.~.:ervations made or used for diagnosis .or treatment. See 
Ga't:'dner v. Hobbs, 69 Idaho 288, 206 P.2d 539 (1949) ~ F·ritcher v. 
Ke,:Jt:l·ey, 34 Idaho. 471 , .. 2.01 P. 1037 (192,1). It has .. also been held 
to.':~tninclu9e. :~h~ · qpnditi9rtr ·of tissue rem·oved .. fro;m the~· patient. 
JQnes v.•· Cit)': of Caldwell, 23 Idaho ·467, ·130 P. 99s~·.q19.13). 
Subsection (a){4) limits the privilege to communications and does 
not include. ob.~ervations qf the p9tient, his actions or the 
condition of ti~sue. removed~ · · 

The Ida,ho :.Court has .. held ··th~t th~ prtyi1;e.ge under Idaho 
Code.§ 9-203{.4) ipcl:u<:i~s .. co.mmu.n:lcatic)n.s b.etween. ,one phY's.ioian and 
the .patient's. fami.ly qoctc>r,. Shaw V··'·: Ci.~y of Nampa, 31 I<taho 347, 
1:71 ~. 1112 (1918 ):·,·'.but:.the .question ·.whethe.r .nurses or other · . 
assistail.ts o;f p.hysicians'.:o.r·<psycholog.:lsts eire. incl.uded wlthin the 
privilege has not. been decided in Id:a'ho·. .In State~- v. Bounds,. 74 
Id'aho 136, 258 P.2d 751 .(1953), the Court ·allowed testimony of 
attending nur~es as~to.d~fendnt's.statements-to his attending 

·~·physician on. the grounds that §. 9-203{4) does not apply in 
criminal actions and···refused to rule whether nurses are within 
the scope of the privilege. 
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Altho:ugh hb't spec;iftcally provided in §' :9~203(4), ·. · 
.. ,.; __ ,. ·legisTa.tive: 'intent ::to 'include·' ·n_urses and>,other medica'! as.sistants 

within the·:- scope of: the pr>i:vir1ege.: may be-'found··. in.- ··Iaa·ho · Cod:e/ 
§ 39-1312. It requires· the hospi-ta:r·--·11censing·::agency>to· :·reGeive 
and maintain confidential tertain medical records and further 

· provides: )that no thing·. :in 'the· s ta·tu te shall.- be. cons·t:r ued "as to 
·-impa.it, · r·es-tric.t: or alter~ the conf-identia1ity--and· pr i.vll~ge 
af .. f().·rd-~d · ~h~-: ph¥_:sfici.·a-~'·•·-·.:·and.' ... p·at~·ent co_m_mu_n:i_· __ <?_c:lt:i_ons_·_,._-. t.··n_·. c_l_ud ____ ±n_-_ g .. ~-_-· 
wtthout l•·lmttatton,- -documentat1on t.he.reof- 1n hospt_tal r-eGo:r_ds, or 
communications. to .and: wi th-··nurses ot' -.other·: assist.:ing p~"·sons or 

. ·entitie·S·i ;-;nor :shall ·-tht:s act be >construed <·t.o arttend . by )implic.ation 
.. ,,t,. __ :such PQ:ys·ician·-patient comrntiriic.a'tfi6n_·:•pr-fvi'-t'e<jE"f:.a:s.:·provided 

el sew here, ;:yin·. th~i-s -code ,: .. ··-incl.udinge::.wi.~hout: ·l~imL:ta"tion.n- S ·9.-·2 0 3 ( 4) , 
-Idaho Coder~--.which .. shall ~~remain inviolate·.'!··· . . · 

Idaho Code'§ 9~203;{.4.) and·§ 54,-23'14 appe·ar: to be limited 
only to the<:physician ·or ·psychologist. Subse·ctio·n tal (4) ·Would 
remove the ambiguity in. Idaho· ·law· and 'e'xplici tly: "include 
confidential communications to third persons deemed necessary to 

·:·the_:diagnosis, treatment or communication process, as defined 
th~rein. ~- ~ 

. S~bsection (b)~s~ates ~be rules of privilege~ It grants 
·.: ~he-~:privil~9e to the patient·.only_· and makes.a.~di~tinction in the 

:,_-·_···appfi·c-atiorf:;',;of·.'the···rule between:.-a 'civil action as:: opposed •to a 
·· .: -·:'criminal· actio·n. based_:, upon <the··~s:er.vices being reQdered and. not by 

-·;wh(?rtt>r~·~d~red-~ ·,In a civil action, the·ptivilegef~:extends:to· and 
. ,._,,:include's confidential . commuriicat;ions ,.made; for the purpose of_ 

-diag-nosis: or. treatment· of.· a physical, mental or emotional 
condition' as prqvJged ·,;Jrt subsection (:b):. ( 1). -However;, in· a 
Criminal actiOn Under SllbSeCtl00 (b) (2) 1 the privileg·e iS .. limited 
in that it does not include confidential communications m~de for 

. the purpose< of diagnosis or treatment ofc;a_ phys>ical. condition. 
· No.· o the t dis tinctlor is -made~ · Th1 s >dis t i_ric t ion· .. ·· i:$ : ·c onsi s tent 
with: ex:isting.: Idaho :law:wh:ich<·:gra.nts ., the':'-privi-1ege ·to- physicians 

-~- '·in" civil C·~<ses'·only ,<but.\eenfer;s ~--the pr:ivilege upon psychologists 
· in:: both. ci~il.:and .• criminal act-i.ohs • 

. _: •. ' ... ···;_·:·,_ ..... _ 

· Idaho Code .. § 9~.203 ( 4), -relati-ng to physictans and 
psycbia;tri.sts, and. S ·?4~231>•, ·.relating t;o psychologist$': ere ate a 
dis~inetion'between a.psychia~rist ~nd a psyqholog~s~ that can~ot · 
be justified by the:. Idaho·" Committee. Under § >9-203(4), a · · · · 
c6nfid~ntial communication made to a psychiatrist is not 
privileg-ed in a'ctiminal-action., $ee State v. Bounds, 74 Id~ho 
136>1 2sa· p;.2d 751 (195~3); Barker ;:-Bat:~er, 92 Idaho 204, 440 
P.2d 137;_ (19.68J;_·State:•.V•:,,<;:o~y:rnr 8~ Idaho 437; 354 J?.2d751 

. (1,960) ·but.,·-is pr·:ivil~ged):Qnde~ S 54 72~14 wbe11 ,made.---~q a ·· .. · 
p_sycholog-is.t: by a· patient and.;eVE:!P under Id~ho Coqe § .9~203{6) 
wh~n m~d.e -to", a schqoL::~qouns:E:!lor- by .. , a, student:.· . 

• , • ••• ·:.· • • •• h • ' • • 

·-·~t;·-: --:-. :\ . ·;. :·-: ~~J; ---~·-··;{. ~t -:,.··· . / ~- j\ ,t8,, .• ~:: ·• - .. -

. Rll1~e 50 3 (b) changes. tdaho taw to ~he extent that it 
·grants the privilege in criminal actibhs to a patient receiving 
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:'+mental or emotional treatment from a physician or psychiatrist. 
The. Comm:Lttee bel i'eve.et .. that· s.inqe. ~he. Idaho Leg isl.ature saw fit 

~ to extend the p~ivil~i~ t6 p~ychdlogists in criminal piodeedings, 
it would ·have· extended' t,he: privilege to psychiatrists· i:f the -- · 
question ha~ bee~pu~ before it. · 

Ad.option. of;.\;Rules 501 and 503 (b) resolves an apparent 
conflict between IdahaCdde §.~9-203(4.} and Idaho Code 1 18~215~ 
S~ction 18-215- appears: to apply equally· to_ ~psychiatric or 
psychological exanfination. or treatment~ and inferentially to 

: .. psychiatrists and psychologists when ·a person is subjected to 
examination by ordet.·of the court in. criminal proceedings. ·The 
prov~isions of Ida-ho .,Cqde § 18-215 relating to. the scope of the 

; privii:lege are:·,··ren:dered···-inapplicable by ·Rule ·503. when:>;:read··.·•-in 
conjunction with RL.\le 501 ·which makes the. privileges·,;;;provided in 
these rules the governing authority "except as o"therwise provided 

•by constitutcion, .:o:·r: .. by: .statute .. implementing;~~-. a constitutional · 
·:.~~··right • · •• n and·.:RUle 1102,: which r-en.der's statutory provisions in 
,;· conflict with the ·rules of no for.ce or effect •. 

. ' ' . . . . . 

The Comm:i.ttee intends that the. grant of. privilege 
~~~applies irrespective of whom employs the physician 9r 

psychotherapist or pays for the services, as is the rule under 
. ;;'·'-existing :.Idaho authority_. See Brayman v. ·Russell & Pugh Lumber 

Co.i 31 :Ida·ho.~~140, .. ,\>l6,9: P~ ~.932'7(191~7) •.. ~~ ,·;_· ... - -·- · 

'f·' · · · The·'¢.commib-tee,·intends ·.tha~t-.theY·grant: of ·.privil~ge·· in 
this rule and.th~ other>privil~ge rules apply only ·to·•,judicial 
cases, actions and proceedings as>.p.rovicled.·: in Rule .. lOl·,ano .Rule 
50l,''·artd does .noto:'<apply in<·::administrative!.;mattersc;,or hearings 
unless made· applicable>by· statute.. See, e~g~, Skelly v •... su.nshine 
Mining: Co., ~2 Idaho 192, 109 P.2d 622 (19.41) • 

I.R.C.P. 26(b) (4) permits ·discovery of. fact~ known or 
opinions held by an e)(pert who. has:• peen retain.ed · an(i. who is· not 
expe'.c:ted to be call,.~d··as a witne~s r e:x:.cept as J?r?vide~· in· Rule 
35(btJ:·or -upon~,a .showing .that the·info.rrma~ion cannot be- obtained 
by ·other means. '··'I.R.C.P. 35-(b). provides for·iobtaining the report 
of the examinin~ physician and dep9sit1g the ~xamining·physician 
in civil matters .. and· pr9vi~es that/.· t~E! pa:rty examined. who · 

· ·· ·requests or· obtains< a report· of 'ait ex·a.mina'tion· ordered: ·pursuant 
··ta··r.R.C.P. 35(aJ, wa-ives any pri.vil'e9e' he· may· ha.vein th~t 
.·a·ction or any other· involving· the· sam.e··. controversy •. 

The Idaho< committee·. intends that.· Rule SOJ'. not· have any 
·e,~fecit on the :p~?vJ~;()ri$~.?f· t·~~.c·.~P~ 26(b)(4.) e)Ccep~:>to t:pe. 
, eXtent ~hat .. ~h~ expett!·''·c·~n. ~: .. J?~~ye:~tt~d~ rr·:·c;>rn testifying. as to 
pr ivi:l,eged comrn?nicati.<>ns:.- a·s. prpvid·ed>·:;n Rule §.01.:>·> Th~·cotnmittee · 
further·:~·intends:: that Ru:l€! 50:3 have· n~ eff~·ct on dis~overy· upder 
:r.R.C .• P •. 35 and· that .·the' privi~ege granted· by Rule s·o3 wo·urd be 
waived as pt:.oM·:id~d in.-\.I .• :R.C~P·· 3.5(b){2}t.~·:-· . 

. · : ..... :;·: . . :./ 
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S\lbs~ction (c) s~ates who may claim th_e. privile<Je.. It 
permits· the ·l(iwye~''for: t~e· ··patient, or· his g·u·ardiilt1, ccntse·rvator 
or"'the· pers6'h.al ·.repre''se~ta_.ti,·v.e~ ··:qf. hi9 es.tatf7·'·fo. e~.~-~c:1:se· his 
c1aim.>o.~ pr~vi:J .. eg~{ in· ltis····beh·~.lf •. __ .'.It fti.rt.lfe·r p·e·r~ifs··t:he : · 
physA.<;.fa,n or ·P;~ty.chb .. -~herapist· ·a·t •tl}\~· ti_rn~ .()J. · ·t.l:le.:, __ donf,:id~.~t.i~l 
communic.atid.~, "to .. :e)C:erc'i·s;~ the·~¢I:ai~ of J?:ri:v1J'~g,e 'i.~ thc.e p'atient Is'· 
b~ijal~ •.. : 'l'h(:{ ~utl)o'r•~·ty ,_t·o· .. ~JC·~f~:iS,¢ ~tt·~~ ·c-1ai~; .ot~ :pr ~v~l~9e·;~9·r the 

... p~ .. :t.ierl1;, if.1 .. :Pr~:~·-~m~p JJn:fil ... · ~vJq··~nc::~ .J.o ... ,~he,. S:9r1.tra.:.~,Y: ,,is ·. pr:Oqg_s.~.(j. 
,·;.-W~en .. SUSQ ,yQ.flt~a.ry evPi,den.ce _.·· ... fS',:,:p~:o..9.\lqed t: t}ie f>r;.~·s't(!pptic)(l , ·.: 
d{s,aJ?..P~a·r~~ :·as ..• with ..• ··other 'presqniP.ti.ons under. __ ._.P1r~icle I~t~·-. ,The 
'prestin(ptibn do'es 'hot a·pply'. td'·· the'' :·vat id,i'ty ·q'f .. t}le pr iviiege~ 

. . . . . . . . . . ' ,. . '• . . . " ~ . . 

s.ubsection ·.(d) st;at~s the exceJ?tio~a, .. t:o .the. ... rule. The 
·.,; ex ce P .. t:{oQ s ::.d. fJ fe'~ . 9.4P 9 tan t: i ~J i y · ~ ~ qm \tho'se : 'Of : .. ~.t.He ·:_~-a t:J.o J;",.Il ey-c 1 i en t 
· p;-iviJ:'~.9.e r' -~~ .. ~ ,r~stJ+t· qf basic .. ~itf7r~nce.s: ln ·the. rela.ti·oi'lsh:ip. 
The. <ex;ce~t:i.d[)~ .. _:·pe r~itt:ing di~c;losqre .·are }:)a sed. on the belief· that 
the._· n~ecl :·J:qr'. qi~9;t'9S1Jie · ;s ·suffic~~il~ly gr;eat ·to justify the :.risk 
of ·possiblE! itjlpa'i~rn~nt of'• the relationship.. . . . 

Sub~ection (d)(l) ~~ke~ an exception for proceedings to 
·hospitalize ~'the ·mentally ill patient. The Committee believes 
that a-n exception should be made in a· proceeding tothospitalize 
·the p~tient·:.· f~~r. rnen7a~ illn~ss, as. is. now. proyided :·:~n Idaho Code 
§ ._ .. 66--3;2~'-; !hlbh'·~ i~·:·applicable tc).· 'both physici~ns ~Qd 

· psy~hqJ~istf3.·~ ·. ~~e intere..sts._,<;>f poth. pati~nt .ang• bb¢ public call 
. fo~ .. a:~;i~peJ?fiFtHF e fro~·., 90I1~id¢.n~Ja.~i ty ·.in ·c.:o~rni tm.ent ·proce~df~gs. 
Since._;;tJ:~is~,q;I.pspre_ is a_~t}16rizecl only· wb.en. th.e. P~Y,9hpt}ferapist· 
de..te..t-ijl~n~~i t'~a t .·. h?sp:j. tal iza tion. is n·ecessary, cb··nt.rol ov~z; .. . 
disc.losure.is .plac$(l in. the paJ1dS of. a per~:on. in _whom the patient 
ha~~~l~~~dy rn~ni~ested~coQf~~ehce. Henc~ da~age to the · · 
relatiohship. is unlikely~_ . . ... 

s\.lbs~;ht:i6n (d) (2)H p'recru·iJe·~ ~- clairn-qbf: Pii~l.lege as to 
· conimunications:·:pt~:f(je .· dtiting th·e gbu~se of··~n: examih~ftiOn if the 
exarni,na ti.on (.?'£'.a. 'p'a t.i,ehi: I .S phy~Jca;t 1 Ine.n.ta.l .. or:. emqtiOJ'l?l.· 
condition.• wa~ P.~rfo~med pursuant. _t(). an. Ord:~r._ o(. the. c.ourt, 
"unless th~ cpu~~ orders otherwise~" . This ·:exc'eptiC>n· is broader 
tb(lil the w.~'ive,+ ti:nder r .• R. c. P~ 3.?< b L in thc:tt it" ,~ou~d apply 
regardles.s of· wh.~.ther o.r np,t _the; par.t.Y. e;Kamiped·. ~r!a_ques.fs_ a_. copy 

·of.:_the exarnine:r' s' report 9.r depo'ses 'the examiner,. "unle:ss the'•' 
court orders otherwise.". 

Iri a coGrt ordered examination, the relati~nshiP is 
likely to· be an arm's length one, though not necess~ril~ so. In 
a.nY. ev~p,t;, an e~c~ption i.~ .. necessaz:y fq.~ th~ ~.~ . .fe,ct.ive 

. uti).~.?!afionc o~· .t.his· ilt\portarlt. and.:'grqw].ng.: _prqqeqtir~. ;.Th~ 
. exc~p.t,ion,· it w.iil be ·abp.erv~qi oe-~ls ·with: a·:~ol.lrt. orde,.r·e..d 

''~~~/~,1~!~~0~i'fi~~~{drit;.~~n,~¥~g~t,iv~'0ci/~iya~r~~?~·~~P~:~~~.~.t~~·~~P~ s t · 
/ 

,_ .. : ... :···. 
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part~c:.ular i)Urpos.~ for which. th~ .ex~mination is qx;dered. .The 
rule. thus cb~fo~;ms-, with the provts.tons of" Idaho Cod·e ~- 18-215 
which liltli;:t:.s J:.tl.e u.~.e o·f s.tat_em~_l)ts, mqde by a, deeendant ._in a.· 
cr itnin.al action duri.ng. an e~arriination or.dered by the court -
pursuant t() ·Ida}:lo Cod.~ S:S 1~7211, 18~21 .. 2. or 19~2522 in ·any 
c~iminal p_roceeqlng~ aga .. inst hiiU gn any {ss .. u.e qt.her than the 
defendant's '~l;)ility· to. as~ist. 9ounsel at tt;fa,l.Or to form any 

. "specific intent which ··i~ an _element ()f :the crime :charged,· except 
that such ~tatem~nts ~o ·a psych,la·trist ,.or psychologist as are 
relevant for·1I1Jpeachment .. purposes m,ay be received subject ~o the 
usu~l rules of ·evidence. · · · · · · · 

Subsectio~ (d .. l( 3J precludes a claim of privilege in any 
p~qceeding in wbic~~th~ p•tient relies upon the condi~ion as an 

· el~m~nt o~ hi.~ c,laim 9r d-~~~n.~~~ .· It ~futther ~xc::ep~s .. the claim of 
pr:ivilege wheneve~ ~~YP~;ty._'[eii~s upon-~he .. ¢o~d-itionas an 
elem~nt of his claim q~def~n~• .in ahy prpc,~Qt~g aftetthe death 
of the patient. The Idaho Committee believes that a person 
should not be allowed to as$ert a claim or.defense .based on a 
IUedical or mental conditio~ and then pr~ven~~discovery or proof 
of the facts relati.og to the condition by asser~lrtg the 
pr:ivilege. 

. _.:~· .. · • ... :.:' •. '· .. ··. ~:?~~ .·.; ...... ·: ... · .·_ .. ·:.;·.:··· _·:,;:;,_- (~·'· .··, . .::·.-· .... · ., :· ~:;•\ ... ·.·! _..:·:·. .._ ... :, ... ~.': . . 

··,(; .. :.. . ·" ~: ·. _:!;'l:':l'l.;~-' .. G9Jn~i tt::ee ···Qe).~ev~~ ·:t\'la:t'.:th~ . .;; ex~ce~:t.:ion .. in existing 
Idaho law., at. I~al'l.P ,.,C()~e · s· ·. 9~2Q3 (4 )J 0), Whi,~h; ts: l iJ1li~ed t.o .·an 
~.ction ·to r~coye(' .damages: for ::P~.rs.pn-~1· inj~.~ies. or dee1~h and is 
limi.teQ. to. p~y~ic~(l.ns, •.. s~oul~d· be:\·broad·en~d to in·c·.lu~·:e all actions 
and procee,di_l'l<is· wJiere _the ·cond.ition i~ .·. J~~d~. an e,Jeinent qf ·the 
cJ.aim. or defense by, the p~ti~r'l\:.,<. . ~Y i[ljec.tirig. his gor1qition into 
litigation, the_ pa'tient must ,be said to waive t}le prfvllege, in 
fairness and tb avoid' abuses in all· cases. · Similar considera
tions prevail after the patient • s dea.th • 

. ;,;. This exc~ption is intended by the Committ:~.e· to also 
. cp:y;,er an .a.qtio.rt :in.vplving · cus.tooy of: child.r.~n: where~: the physical 
or emot.,io,n~+ f i tnes;~ .. · .o~ a parent.· to. hay~ ciis·tody. i~. in· issue~ 
The Comrilitte!"e believes·· that thepat.ien.t should not· be permitted 
t:o. preclud~. tes.timony. as to. p9t~nttal tnjury ~.o ·.a .~h.ild or 
testilt\ony. t.hat .. the ~a~ien~t.,pp,S·S~_sse~.· .. charq.<:~E!r .. _ ... tr.~·:t.t.s. 'that. would 
endanger a: chi~d. in. th~ fL1t\.1r~ should the pa,tient oe aw.?lrded 
qust()(iY· 'l'hi~ res.~lt qnde~ .Ru~.E! · 5'03 wol1).d b"e C.C)~tra: to. the:· ... · · 
holdfng·· in ·aarker v~ Barker~· 92 tdaho·. 20·4, 440 .. P.'2d-' :r37" (1968) 
where.in the Court pr.ecluded psychiatric· te$t"iinqny as to fitness 
1;0 have <;::l1Stody o.n the gr.oun.c1 it w.as privileged under Idaho Code 
§_}}~2 .. 03 ( 4}.. . . . .. . . 

··-:. 

.. . .. The. ~~.c9ha prov1s tO. I'\ of: S\.lb~e.ction . {d) (.1) .. ~lS'o qoV~J:s 
the.:e.X,~ep·tiory· n·o\tl providec1. in·· Id~ho (~ode § 9~20:3(4) (B) ·and 

... ex~aartqs 1:.1l~·.,i'"~.,cc.~p.t·ioQ .l?:~y;o.ll(i ·:,.compete·nsy .·· ... ~o. .exe.·c~te. a·.· ... -~ ill>q.r 
· ·d·a~·qi1\~.n·t~ i{~t: .. a~~o·· ~prq.y~a.e·~· ~-l'l ·e:~C:ep.'tr<ln. appliQ~b:t.e· t.p ·p'at: .. i.ents 

of psychologists not now provta·ea ·in Idaho Codef §' 54·~2314~· 
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_The. se'c.ond. prov1.s1oq ·of subsection· (d) (3) also covers 
the exc~ption: J10W provided:in· :Idaho Code § 9~203(4) (D)'· relating· 
to ·actions· ::.bY. h~irs or· ben'effciaries against :int:{ur_ers ·afte:t. the 
death~of· th~~ insured. 

··. ·. 

Su:bsection · (d) ( 4) excepts any communication· relevant· to 
an 'issue concern1ng the physical, mental or emotional condition 

.... of or· i~ju:ry- .:tO:-·? child qr .. ,. __ ;the::· "t'/elfare of·· a. child. 

It0,.i.S tb.e.: intent, of:, the. C_ommittee -.tha.t the rule .. contain 
· ~ ? q r o Ci<t ~.x c~~~J~J9 n: .for · comm\l.n ~cat i.ons affecting '· ch il d:r en. · · . The 
· refereo<::~: f?i··· ~'abuf?e·, .· abanoonment :;or neglect of··~a:·.ch~ld '' iq: 
intended t:o::~·:include, wi,thout· ·lmttation·; the·. conduct o·r 

.. c,ir9Uil\S.:tan<::es inqluded w~ thin sqph .. terms ·as defined in Idaho· Code 
§ -16~1:90·2 • 

.... - The Idaho Committee considered the exception provided in 
Idall9· _Code .S 9-203(4) (A) which. is limited· to· "physical injury to 
chi~.o·ren where it appears ·the injury has -been cau.sed as a result 
of physical abuse or negl~ct by a parent~ guardia~ or legal 
custodian of tHe child." . The Committee strongly .feels. that- the 
excep·tion· f_q,.r physlcj.ans .tn Idaho· Cod~:··S ___ 9~20J(,4) fA) is far too 
-nafr<bw •.... ;.The~='.Comm.ittee:.·-is aware··o:e the· fact that ·mental and 
emoti:i'onal injui i.es ·:t·o- children , .. are· _o~t.en more dev.~~stating and 
-las.t~ng than phy~_Oica~. lnj urieq ·. anp: be·liev.es:· ::that:~'me.rital: and_·.· 
em6tJii.;.qnal :injurie·s sh()uld :.b_e. co.vered by. the rule. · Th·e Committee 
is ·~~::so· aware of the many·~published accounts of torture 'and death 
infl~1f'bted on children by a friend of the par·ent .and have 

· .. ,cons~ql1en:tlY deleted _from -the., rule any limitation.· with respect to 
:the p~rsons.causing the injury or their relat'tonship to the 
child~ . . . 

The privilege conferred on psychologists und~r. Idaho 
Code § 54-2314 makes no exception for·any injury to~ child. It 
provides th~.t the privilege granted patients· of psychologists is 
based on the- attotney-client privilege which contains no 
exceptidn for injuries t6 children. Idaho Code § 9-203(6) which 
applies to school psychologists in civil and criminal actions 
likewise makes no exception· whatever. Idaho Code § 16-1620 and 
I.J.R. 10 a~~ applicable to psychologists but provide an. 
exception only in Child Protective Act proceedings. 

S~bsection (d)(4) is consistent·with Idaho Code 
§ 16-1620 which excludes all pr ivileg.es except the lawyer-client 
privilege, as grounds for excluding evidence_"at any p~oceeding 
regarding·~he abuse of a child or the cause th~reof." S~e also 
I.J~R. lW (in a Child Protective Act adjudicatory hearing of .a 

,. petition,,\ "on:ly ~·the-,attorney;..,.cl ient :privilege applies in the 
. i· . proceeding .-~~~r·rn proving the allegat1ons 'of. the petition there is 

no husband-wife or parent~child pri~ilege, nor is theie any 
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professional p~ivilege such as phys~cian-pa~ient, ,minister
c·o.hfessor, ~os·pi tal;.;.patient, cour'fselor·-client ·, or· clinic, day 

. care .. ce.nter or· school: privilege recognized in the proceeding.") • 
· · The interests· of.: the·, public. and the need to protect ·children far 

outweigh any damage that may re$ult to the patieht-physici~n or 
psychotherapist ~elationship frbm dis~losure. Thus, the 
exception is designed to encompass both the physician and 
psychotherapist.. patlent· -pr; ivilege. 

' . . . 

I.R.C.P. 43(b) (4) provides, inter alia, that "[n]othing 
contained in this tule shall be construed in such manner as to 
C9,Jppel the ~usband or. wife to· testify against the other, nor to 
CO~pel ·a wi·t'neSS tO.· aisclose··: information or COininUn~ications Which 
ar:.~ privileged by taw, except that< physicians and pa>rents may 
te·s"tify "in all case·s. of physic~l 'injury to· childre·n without 
regard to whethe.r .t,he tesi;im.ony; yi6].a.~es what wou1'4'. 9..tre.~wJ_se 
constitute a privileged communication." Adoption of· Rule 503 may 
·create an apparent conflict with I.R.C.P. 43(b)(4) to the extent 
. that Rule 503 contains· an· ex·ception for testimony ·as to a 
physical, m~ntal.or' emo'tional injury to· a child and would be 
applicable to psychologists as well as physicians. Actually, 
Rule. 43 (b)( 4<) confe_rsF no. privilege·, but· merely :.recognizes t;hose 
provided by law. ~onetheless·, deletion· qf the language following 

i "privileged;:~~;by ·1a~": w.ould. remove .:·the' ·apparept conflict. 
. ...:::?: - . . .. :;: . . . 

.. : _:··· .. 
)·;:-.... 

. ~t 

Action Recommended· :ott' Idaho.· Statutes or Rule.s·: · Amend· Idaho Cod.e 
§ . 9-203 ( 4) arid' §. 5•4':....2314' to. c()nfornf ·the: "lahgt.lage' of. the statutes 
to Rule 50 3 for ppplication i'n .nonj·ud:Lcial proceedings. 

Amend I •. R. C • P. '43 (b) ( 4) to d'elete· the language ", except 
that physicians and parents may· t·estify in all cases of. physical 
injury ~o children without r~gaid to whether the testimony 
v~Qlates what would ~therwise cotistitute a privileged 
communication ... 

. ·'; :.· ::.·· .. ~ 
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Rule 504 •. Husband-Wife Privilege 

(a) Defini t:ion.. A' corrimuhicat.i.on is "confidential" if 
it is mad~· during marriage pri~ately by any person to his or 
her spous~, and· is not intended for disclosure to any other 
person.· 

(b) General rule of privilege. A party in ah action or 
proceeding has a privilege to prevent testimony as to any 
confidential communica tioh' ·between the ·party· and his. or-·.:het · 
spouse made during>the, .. rnarriage.. . . . . .. . 

(o) .:Who may· clai.m the::privile.ge,. - :_Tpe·privilege •may··be 
clairned~.,J:~y the . party or by the, spouse on'.behalf of the· party, 
or; by thEii•·,Tawyer fot: ·the ::party on .behalf. of ·the.·iparty. The 
authority of the spouse ·Or the lawyer to.:do so is presumed in" 
the absence of·eviderice to the contrart. 

(d) Exceptions.· There is -no privilege· unde·r this rule: 

(1) Child related communications. In a criminal· 
or civJl action or proceeding as to a -communication 
relevarit to an issue concerning the physical, mental or 
emotional condition of or injury to a child:, or . 
c6nc~rning the~welfare of i child including, but not : _ 

· .. l·.imi~ed·';ta· the.··ab'use, .:,abandorimeQt ·or neglec:t':' o.f ·a., child'~. 
• . ,~,~:\;: :· > . ~ '' 

·c 2) · criminal- action.' In a crimi.nal action or·, 
~proceeding in whi'ch one spouse is.charged with.a criine 
against the person or pr.operty of {A) the .. other spouse, 
(B) a, person residing>ih ,the, household of either spouse, 
or (C) a third person committed in the course:.of 
commit-ting ·a' crime against the other·;spouse or a person 
residin~in the' household bf ~ither ~pouse~ 

(3). Special proce~ding •. In proceedings (A) under 
th~ Recipr6bal~Enfqrce~~nt of·S~~port~Act~ 6r tB) 
cone~ riling desertion ot :: nori~support of: a·· spouse, or (c) 
for commitment of mentally ill or aeficient pe~s6rts. 

(4) Civil action. In a civil action or p~oceeding 
by one spouse· against'' the other: involving the person or 
property of th~ oth~r. · 
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Prior Idaho Statutes or Rules: Idaho Code§§ 9-203(1), 19-3002, 
7~1069, 16-1620; I.C.R. 26; I.R.C.P. 43(a), 43(b)(4). 

Comparable Federal Rule: None.· Congress rejected a proposed 
rule (proposed Fed. Rule 505.) and enacted F.R.E. 501 providing 
that privileges, extept as otherwise provided by the 
Constitution,.statutes, orrules of the Supreme Court adopted 
~~ursuant to. statutory authority, shall ba.governed by "the 
prfricip1es .of\'' t'he common. law as they shall be interpreted by the 
coririts in the light of reason and experience." 

However, under F.R.E. ·sol, "in civil actions and 
proceedings, t~tith respect to an ,element of a claim. or defense as 
to which state law suppliea the rule of· decision, the privil~ge 
of a witness, person, governmen.t;· state or, political subdivision 

~· ·thereof, shall be determined in accordance with st~te law." 

Idaho Rule 504 is in many respects similar to Uniform 
Rul.e o.f ·Evidence· .504 (i974), 13 u.L.A. at. 258 {Supp. 1983), the 
m~j.or·~~:differ;e~'C~ b~ing<·.tbat ·.:the, I.da~o. r .. ul~:·. ~e.;_·: ~9:<:3~ applicable in 

'. cfvif, as·: wei! ~s criminal.:actions. ·. Subsectio~ ··(a) defining a 
confidential communic.ation is" changed~.; to~· explicitly provide that 
the· communication must be::··maoe ::"'dU.rin,g ·marriage} (b) .is changed 
to.make the privilege>applicable >in both··civil and criminal 

··actions. and to reiterate that the:· privilege appli.es ·~.~~lY to 
communication~ made du.ring marriage;· (c): is; changed to~·. include a 
party in a civil as W.ell ·as a' cri:mina·l· actiOl'l; and, (d) adds 
exceptions for child related communications, sp~cial proceedings 
and.:~::rcivil actions betweer1 spouses. ·· ~ .. 

...... Idaho:. Rule 504 is.: unlike proposed Federal Rule 505 which 
· provided .fo~r .. ·.'a,. spousal .. disqualification. in cr.iminal actions only. 

See 56 F~R.D 183, 244· (1973). 

Comment: Rule 504 ·recognizes and provideE; for .. the husband-wife 
p~ ivilege now provided in Idaho Code ... § 9 . .-203 ( 1): 

1. A husband cannot be examined for or 
against his .wife, without her consent, nor a 
wife for or against her husband, without his 
cdns~nt; nor can.either, during·the marriage 
or afterwards, be, without· the ··consent of the 
other·, examined as to any communication made 
by .one to the other·· du:r ing the marriage; but 
this;~:·exception··does not ·apply;" to. a ·.:civil 
action or· proceeding by one against the other·· 
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nor to a criminal action or proceeding for a 
,,,, · crime committed by iv,iolence-. of one against- the 

person of the other', nor does: this. exception 
apply to~· any c.ase o.f· phys:ical injury to a· 

·child where the· injury has· been= caused··as ·a 
result. of. physical abuse, or, neglect by one'· or 

. both· of· the: parents, nor :;does this exception · 
apply to any case~~f· lewd ahd·lascivious 
conduct or. attempted::~ lewd, and lascivious 
co.nduct :·w.here either· party would· otherwise be 
protected by this:·privilege. 

and in·Idaho Code:§ 19-..3002; 

.. ·;:}~:·N-ei·ther husband: nor :.:wife ::are.··competent··. 
witnesses f6r or ~gainst each other in a · 
cr imihal action or proceeding. to wh.ibh ·one ot 
both are·parties, except: 

1~ With the consent of both, or 
2. In·cases of criminal vi6lence upon 

one by the·other; or a~ts of physical injury 
upon a' child of either the husband or the wife 
where the injury has been caused as a result 

. "· · ; of· phy.sfcal. abuse or neglect- by one or both of 
· · · ;-th~·..;:tt?-:arentE:;.;.·.·.()r .. '.to.;: acts qr._,;a tteinpt.ed .. acts of· .. 

;.,lewd\· conduct with: c{ minor~· child; or . . 
· ::3. · · · Tn·: ca$e_s of dese'rtion or nonsupport · • 

of wife or_child.by the husband. 

The Idaho Evidence Committee is recommendin~ adoption of 
Rule 504 rather than retention of Idaho Code § 9-203(1} and 
~S-19~3002 for sever~l r~~sori~. The Com~ittee can find no valid 
re.a.~:PP. to .. cant inue the· .. · practice ·Of permitting an· accused to marry 
the.::·state IS WitneSS. SOlely tO pre_ven't. adverse SpOUSal testimony • 
·Th~ :Committee has ·found existing Idaho law to, be conru.sing a·rid
ambiguous; particularly with respect· to th~ statutory exc~ptioris 
which are nobed be1ow. The Committee believes that' current·' 
public polici~justifies only the protection of confidential 
b~m~l1nic~tions between ~pouses. ~ · 

The· ma't ital privilege originated as a. spousal 
disqualifibati6n rule that a §polis~ could not be produced ·as a 

·witness either for or against the other· spouse. ·The 
disqualification of a spouse ~s a witness :was founded on two 
canons· of medieval juri§p~udeh~e: ·first, the rule that ah a6tused 
was not\p~rmitted to testify in· his own beha1f because of his 

. interest in the proceeding;. second, the concept that:· husband and 
·wife were one~· · 

·The rule of spousal- d:isquai-~fication· remained intact in· 
most ·common~law: jl.lrisd.iction~.:untiliwelJ:,_into the 19th· century. 
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"In the 1933 decisiori of Funk~V~ United States, 290 U.S. 371·1 54 
S.Ct. 212, ... 93.A.L.R. ll36;.78 L·.,Ed •.. 369·, the SupremeCourt held 
that rules governing the competence o~ witnesses in criminal 
trials in thefeder~l courts>are not necessarily restricted to 
the law of ~he, state ~here tha trial takas place, but are 
governed by common.law·principles as interpreted and applied by 
the federal co~rts in~the.light.o£ reason and experience, and 

··aboiished the testimonial,·disqualification in, the federal courts, 
so as to permit: the spouse of': a: defendant· to >testify' in the 
d~fendant's behalf. Funk, howevet, left undisturbed the rule 
that either spouse could prevent the· other from ·giving testimony. 
The rule thus evolved· into one of privilege rather th~n one of 

·,absO:~L'ute disqualification. See Trammel v. United States, 445 
U·.s •. ~40, 100 ·~s.Ct. 906,63 L.Ed.2d. 186·''(1~80}~ 

Fol.lowing F'unk the. fe<:l~ral ·courts· recogni~ed two rules 
of marital privilege: first, t,he.:.rule that one spouse. could not 

:~testify against another withou~ the.consent of both~ second, the 
rule that a person could refus~·to testify and could·prevent 
"others from testifying as to confidential communications between 

.;,··spouses. See Wolfle v ... united; States, 291 u.s. 7, 54 s. Ct. 279, 
:<'7 8 L • Ed • 617 ( 19 3 4 ) •· . 

··In Wolfle the· S,upreme Court stated that the privilege. 
· ·. wi·th· .respec:t ·.:i-o· comm,ut'l·lic.a.tions.· app:li.es \even.:·,:though the different 
·:privilege, .. ~ex~tuding the i:'estimorty of ohe aga.'inst .. the other, is 
not ·involved~ . The·· Supreme· Court in Wolf.le. also stated that 
communications between the spouses privatelymade are generally 
assumed to have.been intended ·to be confidential, and hence they 
are privileged •. 

The privilege as to confidential communications between 
.sp()uses was again the subject of the Court's ruling in Blau v. 
unit:.ed States, 340 ·u.s·. 332,. 71 s.ct. 301, 95 L.Ed. 306. (1951}~·, 
holding that the witness spouse ·has the privilege in a grand· jury 
proc~eding to. refuse . to disclose a confidential communication 
from::i~~~his ·w.ife~\\as to. her whereabouts. 

Hawkins v. United States, 358 U.S. 74, 7.9 S .• Ct. 136, .3 
L.Ed.2d 125 (1958), involv~d the "rule barring adverse spousal 
testimony. In Hawkins-,. the·: court-: rejected· the government's 
request th~t the rule ~qr.biq(ii{'lg, on~ spouse to testify ag.ainst 
the other unless both conf?ent, be modif,~ed to permit a spouse to 
voluntarily do so., The court reason,ed· .that public policy. to 

.·preserve marital harmony· justified preE;ervatfon of ,the rule 
barring adv~~;se spous~l ... testJm()ny. The." Court note(~,. however, 
"this dec::tsion· does .. no:t fOreclose. whatever changes ·in the rule 
may eventually be dictated by 'reason artd experience.'". 

·In 1974 · Congres.s rejected a· proposed rule that would 
have- abandone~,<;the marital·,privi.-lege:. a.s,,· to" .. conf.identtal 
communications and would· have retained only a r.ule prohibiting 
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adverse spousi:ti testimony ·.in,'. a.'·'·crirninaL proceeding unless both 
consent•.. As .. prev·:fous·l·y•: not'ed·, Congress, enac.te.dx :F;;.,R~ E:.:·; 501 
instead bf the proprised specific rules. · 

. In i980; .the Supreme .Court again had the question before 
··>it ::whether • ,. to·· ;modi :E.y . :the.·.·· r ql:e>:,~<?.r: b i dd i'rrg3 -·a.d verse .. ·:~po usa 1 
. testimony. unless· ·both· con:s.ent·:·'iri·.:a, criminal .~>ase· ·where: the tria:l 
. co~rt had: a•l.low·ed the ·wi.fe to tesbify:;;>,tocnonconftderitia1 

.··· .. communi9·eit·idns:'. ·by h~or··.:·· h9sband.and.'- aboub' his·· conduct •. r:n·: -Tranune.1 
v. United' states, 445 u.s.:·.40, 100 s.ct. 906, 63 L.Ed.2d 186 
· ( 198P.}·,;.,.:·the.>:;.Sq.preme·c Court·.mod.ifled:--"c.the:<.rqle··. of HawkinS·' v •. United 
States ,i 35.8: ·U~ S·. 7:4·,. holding· .:;that-.·tt;he:.p,rivileg·e"'aga:inst·.adverse. 
· spou_s·a·~k:· t~stimoriy~ v.es.ts .in' the { w:ktness :s,pouse( alone ::a.rtdo that,;;vthe 
wi tn·ess:·.inay: be:· nei ther·<compe·lled: to.~:::ite.shify···cno:r·.· :foreclq.sed. from·.c . 
tes·tifylng:· .. as·:t.o;· nonc~nfoident~ia-I·:·COmmQ·n::i,catione:· and' conduct:.Jn,, a 

.. , .. ·cr·iminal p·roceedtng. ·' ·· · 

In Trammel the Supreme Court.:xeviewed< the,. history of:, the 
·.marital privilege and observed that the modern justification for 
~·.this ·privilege: is· its perceived'. role in:: ·fostering the harmony and 
•::sancti')lty :of: the. ·martiage relationship•'· .. The .Court: further 
·observed that' n·one·theless, because it is an. obstruction to the 

.:determination• of truth, ·it- has been sev·erely. criticized:. The 
·:Court:::;-cstate¢1 that Wigmore. and other.s •suggested a privilege .... 

... prot·ectil')g .. ;·:c<nl;l,tY> priv.~te ma,r ital. communications:,; mo.a·ele(l on tb~e .. · 
·p ti v fl eg·e, :;biit:~e en ·pries~. and .. P.~·QJ;t.~ nt 1::: ~a·tto rn.e y· ... ;and c 11 en t; :··,.apd . 
physiq,;~an and. patien.t:. · · 

· ; x"~~:i,:::· ·Ih ·Trammel .·the· .Court observ~d .tpat. testimonial. .. . . 
exc1U~:ionary ·ruJies. and pt,iv . .ileges contr·ave~lle: t,:pe: ~funqaine_ntal· 
pr.incfple· that ,"the public ..• :. · •. has.- a. rig·ht;·to eve.ry. man's · 
evi.de'llce. ''· 11 As such·:<they :must.be:·.stric·tly cons.t~ued."· 445 u.-s. 
at 48, ·loo.:s.ct·. at 912. ·\The Court •further op·se.r.ved:·that: the 
ancient foundations, for permit-ting ·an·: .. accused ·.:;tOy·pre.v~n'.t· adverse 
spousal testimony have· long :since disa:ppeared ,A.:.wom::a:n is· no·: · 
.lon9,er r"e<1a'rded·•as· a chatteT··'ahd :·when··:a~' spouse -:ts·: wi~·ling.· to 
tes~ify ag·ai'n~§lt·•· ·tne· •otheE "their r'eflat:ionship· is ·a.·lmos:t ;:,certainly 
in disrepair:;iitthere ·is probably little in .the:- way of marital 
harmony to: ·p'r>e'$erve~ The Court concluded that::· 

Our consideration, of .the ·foundation for:. 
;the privilege and its history satisfy us that 
"reason· and' exper1'ence11 no longer jtfstify' so-
sweeping a rule as that fourid acceptable'by 
the 90~rt' in Hawkins.··. Acco'rdingly,-. w.e 
cdricl~da that th~ existing rule should be . 
modified so that the witness spous·e,· eil·one has 
.a privilege::. to ·ref~se to,testify adv(!·r~~ely; 
the witness· maytbe .neither compe-lled ~··to
testify nor fo·reclosed from testifying.· This 

··,modi:;~Jcat-ion ·- ves.ting\·".·t.l'le privilege. in the 
witn.~ss spouse - furthers· the important· public 
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inter;est· in. marital harmony·.withou·t unduly 
burdenirig·<>legitimate law .enforcement. needs. 

•,445 u.s. at 53, 100 s.ct. at.914. 

The Supreme Court in. Tramm~l specifically noted tha.t its 
holding related only··.,t.o··: non-confidential communications and 
conduct,, and ·th·at .the-'pr,ivileg·e :as. to ·confidentiaL ma-rital 
c.Q~mu~ications .would still be governed by Wolfle· and Blau. 

.. . The Iq:aho st~tute·s···ptov.ide' fox spousal in.dompe.tency 
unle~s both consent ~nd provide a.privtlege as to m~rit~l 
'>cotnmQ)1ications .• · .Al-thou.gh Idaho ·long ago ·abolis~ed the. concept 
that'<Xa .. person(·::wi th.:an· .• ·•dnterest in the o .. utcome of an a7tion is 

·;·exc't\J~ded ·as a witness~ .. Idaho Code ·s 9~20l·t the Idaho 'spousal 
incompetency privilege appears to retain the. concept that husband 
and wife are one to. the .extent that Ci spouse. is incompetent to be 
a witnes:S' unless. both .consent.' .. 

Idaho Code § 9~203 (1) provides.: ·for; spousal .. incompetency 
and a marital· communica.tion privi1ege·.·:"that· :neither. spous.e; can be 

:·.::.examined .. during the marriage ot· afterwa~;ds,· as<·to any· 
·.communication made by, one: to the other: during .the f(larri"age·. 
Idaho Code § _19.-300.2 provides only for spousa·l incompe.te.ncy in a 

·cri.'Ininal ·:act:iq:n,, or..pr.oceed·'ing •.. :. B()th; $ecti.ons· P:royide .for . 
·. · e·xC"eption·s'· ·to:::·(::~the;_ respe.c~.tt ve • r.ul·~-s-. · .. · · 

Other. statut.es provide. for additional exceptions 
,applicable in.·:speci'f.ib:proqeedings. ··I~aho··.·.coq~.§-7.~10.69 provides 

<· that' ·the mar it·al·< pr i.v.i'lege ·is :·_inapplic-able ;.in :aas.e s .. under:. the · 
Uniform Reciprocar· Enfqrceme·nt of Suppor·t· -Act~ ··· Section ·:16.--1620 
of, the Child- Protective Act ·and .I .J·. R• 10 both provide that> the 
·privilege between husband··· and wife shall not be ground's for 
·excluding· evidence :at····>any proceeding': regarding the eibuse of:. a . 
child:·.~or the cause thereo:f• Although· couched in.-···terms-·seemingly 
broa<l!L.enoug.h to exclude the :pJ:ivilege.·in.-" any proceed:ing 
•>tegarfd!i.ng the··labuse 'o.f_;·a. ·child", the Idaho ... supreme Co.urt .refus.ed 
to apply .. it · i:tf··a .,criminal pr·osecut:ion for lewd condue:•:t. See 
State_v. McGoniga1,.,89 Idaho·,,T77, .403 P.2d 745. {196·5). 

The exisbin.g· Id:aho s.t~tutory scheme seems confusing and 
ambiguous. Section~ 9-203(1) encompasses two· privileges: first, 
the incompetency··:O~' a ·s.pquse :.to·· t .. estify_; Uflless both.·consent; 
second, the mai'ital' • communioat-ion pr ivil~ge. See- State v. 
Fowler, 101 Idaho• 546, 617 P-• .2d· 850' {1980) ;. State: v •. ;f'icKen;ney, 
101 Idaho 149,. .. 609·. P~2'd •114:0· (19-~0).. Section·f9;~.300.2.·.provides 

. only for.· the incdmpe.tenc:y' o .. f·· a> spouse to;·; testify unless·. both 
consent. in a .cr:int~nal proceeding. Where· .. \ .. the two statutes are in 
conflict, § l9-~q:02> goVe;rns. in. a; :cr·.irninal proceeqing·. See State 

· .v. · McGonig~ll 8~" .I:daho'. ~t ·-180. · · · 
( 

f • -••. •• :.,~· ••• 
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···The: Idaho decisions '•·indicate: that· any .question of 
spousal incompetency in; a.-:cfvil ·:proceedin.g must, be· re~oJ.ved: under 
section 9-201(1). tn a criminal proceedlng, the question of 
spousal ·inC'ompetency is ·governed· by s~ction _19-30.02. See State 

,v.r.,;Ri'ley, ,·83 ·tdaho 346:,: :36·2P •. 2d: 1075·. ·(i96~-·lr·s·t·ate v.~Gonigal, 
J::89 Idaho a-t· 180; State -.:.v;~-: :cldett; 96· -Idaho 646; 534. P .:2d ':476 · 
r<l975•)·; ··state .v/ McKenn.ey,-101~ Idaho at 151; State :v. :'Fowler, -.101 
Idaho at ·SS·O •. 

. . · .·.A question wh.ether: evidence of a m.arltal communicatiqn 
'is 'admissible is .:ap·paren:t1y .. ;governed by ·section 9-203 ( 1) ·tn .both 
ao.civil and··,crimina1 .proceeding •. •-.See Ma.bbett .v-.~ Mabbett·,. '.34 
Idaho 611, 202 P~ 1057 (1921); Hess-v·. Hess·, 41 Idaho .. 3-59·, .239· P. 

,,95? (1925 );_· sfate _v,- Cliett, 96 Idaho at 647; State v. Anspaugh, 
~9q._:Idaho 51"9, · 547 -_-p_, 2d ·1124 -'('1976); Sta,.te··::,v. '.Fow.ler:, 101 Idaho at 
S:4·9·. . . ' ' 

·'·The'. Idaho· Supr-e·me CoUrt .has :ruled that -the marital 
.priviie.g_e :fs·:·applicable:.to .·a common law marr-iage.· see· Sta~e v • 

. ·:~Ri~SleY/ 83. Tdahb at ::34'8. · Divorce·, annulment ·or death ·of a spouse. 
_termintate the marriage and remove the disqualification, leaving 
only a.privi1eg'e as to marital communications. See State v • 

... Fowler•, 101 Idaho at 550; ·state v. Anspaugh, 97 Idaho at 520. 
:;see. ·-.a>I~so :.-Hess. -:~1'. Hess.,. 41 :J:qaho_ at ·36·5 r': State v. Cliett, 96 · Idaho 
· a'···t' ., __ · .. •·6.'4_·· ... 7··.···.;· .• ··· ..•.. · ·.· ·· · · ·· ·.. • .. <:·:;·_ .. :. · '· .. ·. ..; .~· .. :·,'. r. :>:if~f~~-'·. ".~ ..... 

. . ,"~·?·'·~;. ' . 

QUe$·ti6'ns~' whe,ther: ,. the'· exc·eptions found in sections 
. 9~20'3 (*l"l :.and:l9~:300:2 ;,ate applicable a'iid the: extent ·to ··.which they 
remov~0a disqualification·o~ allow testimony of marital 

· commu.-n\~cations have been the subject of several decisions. 
,Erfactment o.f·· statute::s rega-rding marital priv:ileg·es .abolished the 
common 1aw':·p·rfrrciples \·appliCable· to· marital ;priv-ileges in Tda,ho 
and there 9r:·e no·>exceptions to the. ·spousal incompetency 
provisions or the· .inarital .. communica'tions priv·;Llege .. .u.nless · 
speci·fica11y prov·ided:<.by .. statute.·:: >,Mor.e.ove.r, those.·provided wi-lt 
be st·ri'ctly··.corts:trued.··;',>See .. :watk,i.ns-v •. ·:J:.;o-(d; 31 Idaho: 35"2., .. 171 P. 
'1133 (1918 );,_::,ij.essot·v•' Hess,;;· 4l· .. <Idaho.:;ae -3GS:~,~,S:tate. v~: ·Riley, 83 
Idaho at>350 ;~;·state ·;::v .• • McKenney, lQ:l .,Ida,ho .. at 151.·. 

: -.. unti-:1 1963 there was: no exception for ca-ses involving 
lewd conduc.t· in either section 9-203 ( 1) or section; 19:-3002. In 
State v. Riley, 83 Idaho at 350, the Court held that if a common 
law marria~e existed, the wife was disqualified from testifying 
against,·the- husband who was charged with lewd conduct.· In 1963, 
section·9-20J(i) was·amended to.except cases involving physical 
injury to' a child· ·:wher!e the injury has· been caused as a result of 
physical· abuse· or' neglect by ·one or ·both of the parents. · Section 
19~3002 wa.s. not sim~larly •amended. ·• In· ";Sta.te · v. McGonigal;; ·_Jl9,,· 
Idaho ,-·at ·:180·, the: Court ··:J::e]'ected the argument• that· the amendment 
·to···s·::'9.~203 ( 1)·· ·amended §.19-+300_2 -<by implicat;ion ,, .· qetermfned that 

, § .19-3002 governed the qualificati"ons ,.of the w.itriess ,.spouse in · 
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cr.imirial actions, and barred: test.imony by the wife against the 
·husban<;l- who was charged>with lewd conduct. 

·:··... ·In .State ·v. ·McKenney., lOL Idaho at 149-, another lewd 
c~onduct ca·sei trial was held before section 19-3002 was amended 
.in 1979 to specifically-except cases involving lewd conduct. The 
Cour<t held that tpe :•.a-nnulment of the marriage., foll.owing the 
commission of the crime but prior to tiial, remo~ed the 
disqualification of the wife to testify ag~inst her former 
_husband. The inclusion of the ·'exception for cases involving lewd 
conduct in both sections 9-203(l).and 19-3002 as amended in 1979 
may have laid that issue to-rest. Other issues. howeve~, remain 
:unresolved. 

Rule 504: confers .a marital privilege.in· both civil and 
criminal actions, but limits the privil~_ge to ,_testimony of 
confidential communication~> made dur irig· marriage; ves.ts the 
priv.::blege in the-spouse or<former spouse:.-who· is a pa:rty in an 
acti.e·n, ·'but p~trrtits either ·spouse or formet >spouse· to exercise 

-:· tge ~c.:laim _of··•privileg.~ .. ~s t:o_.sucl:t .• c,onJidential __ .·communication; 
a.nd ,:~·~provides::£,.·t9t::-·- ···certain··exceptions· ·in·· criminal_ .. case's, in civil 
cases .arid in other specific statut:ory ·proc~edings. The 
distinctions between the application of the ,privilege in criminal 
as opposed· to. civil . actions ·are found only :in the except ions 
provided in the· ru:Ie. , · 

. . 

Subsection· (.a) · d.~,fines ·a. con,.fiden:tial .. commulli.cation . in 
terms of the fnterit that it .be made ::privately an.d not for .. 
disclosure to an.y>other>· person. l:t: mllSt }:)e mage during m~rriage. 
The<',::tdaho Committe:e · fs aware ·of occasions .in: Idaho when ·an 

.·accu'sed_ ha~ }Tlcttri.~d .!:J'le :state 1 s witness''>~olely'.to:.preclude-. 
testintony. ··.:fgainst.-the.··accused. :.The:,_Gommi t tee con.s iders th isL an 
abuse. of the ·public· poli'cy.underlying the privilege. Subsection 
(a) is intendedi:':to• end tihat. abuse. 
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''The<defini.tion in·· subsection .. (a),- ''being phrased in terms 
of the intent· that>it:not·,be· .. disclosed· to· .. any other person;-ls··· 
.:i.ntended··\to< preclude testimony of·· confidential communications-·.: by 

· a·n eavesdropper-• It. is;;· consistent wi_th the· 'ruling·; of the Co\.tr-t 
in• .. State:.:-v~:··Breyer,,··40 ... Idahoi.324, 232·-·P. · 560 (1925)-• •· In· Bre,ye.'r. 
the ·court he:Id that -testimony by a third personas to.··. the 
contents-·.of. statements·:· made·· by tpe wife at t;.he .time her- husband 
murdered_,the .yictim, .whj.ct.l.<w~re overheard· by. the·_ third_ . .-per~o.n·,.:,, .. 
·'are .not-rendered::·incompeterit by Idaho.;Cod.e :§· 19'73002, ):)ecause..:her 
statements were" 11.0t·-· maqe priyat~ly: with· the. inten1::_:. that,·· they not· 
he· disclosed to any fhird ~~tsons.· Those statements. would n6t ~e 
."confidential communications" under Rule 504. 

· .. · ·• :);F:: . . •. _,· .,. . .,,., . . ,_,; ... '·: -·. • ::.•::: .. -.:,:.;;-·· 

: :Rul~t\S.04·L?1) render.9 the/pr~vilege> .. tnore.,;tes.tr-iqtiv_e'· than 
· that allowed- under the·:.ruling in "TramriteJ..·.v~·\:Uniteo S.tates·; <445 
u.s. 40r because there·· is :no.' pri.vilege.·under Rule.· 504<aS:' to 
nonconfidential communications or'actions.· 

The· rule is· consistent. -with Idaho· Code § 9-203 (1) as 
.··:,;applied in a· civil action when the witness is the :fo·rmer spouse, 

.seeHess v.< Hess, .41 Idaho-359, ·239 P. 956 (1925); State v. 
·crrett::1 96 Idaho 646·, 534 P.·2d. 476 (1975); State v •. McKenney, 
101 Idaho-149, 609-P.2d,ll40. (1980)·; State v~·Fowle-:e, 101· Idaho 

:·546; .6·-!7 P'.o2d 850 (1980), but would change Idaho laW.··· to the 

, ~~:tfdt,~fe!!~~jt~:~~:l~~h~~~:~r~~~e~~?~~~~~~h~:~~L~ . witness 
commurl:.ications :···o·:r: co:r1duct · ,·of·:'the other .• spou.se. 

. . . -~ ,: ':f;~ -. 
.. -:,;, The rule is·· consistent:· with Idal1o Code'': §_:, .. 19~3002 as · . 

applied :in a criminal action·(: to- the' ext~nt ·that a witness: spbt.t'se 
could' not be compe·lled· to· test.ify as to confidential . 
communications,. but would change existing law to>th(: extent that 
the spouse could be compelled t() testify to pre-marital 
communications, non-confidential communications. and.conduct of 
the accused spouse. It would also --change_· ~~is-tj.ng:;::.law~ to the 
extent that a.·· former·. spouse could~ riot be< ·compeil~d~,.ln ·a cri;minal 
action to teSt'ify -as to confidential communications ·made during 
the· marriage~·· 

. Subsection (b) states the rule of privilege. It confers 
t'he privilege on:·the spouse who.· is a PCirty: }n art action or 
proceeding to refu·se·. to testify and to'pr'event others· from 
testifying·-as to privil~ged communications. This will permit the 
spouse to preclude testimony by the eavesdropper. 

Rule 504(b) is· consistent with the ruling_ of the Idaho 
Supreme Court in·McGlellarfv~ ··State-,·100:, Idaho 6.82,· 603':P.2d 1016 
( 1979}'1 to· the:•>extent that the-: .CO.urt held that; Idaho Code · 
§ 19-3002 creates only a testimonial privilege. 
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·Recognizi~g that marriage ·requir~s. open and truthful 
. communication b~tween. spouses and to:c protect .. and promote such 

· ... : 9ommunication, the intent and the thrust of the privilege 
· ... conferred; in s~bsection· (b) ·is to .. pro;tect the. confidential 
·co~munications of a marriage regardless of whether the marriage 
. still exists. This is a change in the policy that th~ ~pousal 
testimony, should .. be···prohibl ted solely because the marital 
relationship-exist~~~ Cohferting the~privileg~ to prot~c~ th~ 
confidential communications of a relationship is consistent with 
the policy underlying the other recognized privileges~ 

, ~ Subsection (c) states wbo may claim the privt~ege. It 
<permJJ:s the witness' spouse to· exercise the privilege On behalf of 
the .. g?trt.Y $pause in ~E!.C::()9ni.i;ion of the fact that·· the·; party spouse 
may Be absent from,-·· the· proceeding and· unable to assert the 

· privilege, e.g., grand jury proceedings. · .. · · 

.. .. ·,The pres·umption.··of a·uthority to• exercise the privilege 
r·: .. pn behalf of the· party~. spouse disappears upon the introduction of 
·::: .. ··evidence to the contrary: as! occurs~ wtth- other: ·presump1:,ion~ under . 
·',·.Art:icle III. . The J?tesumption ·applies only to: the·· i.ssue of· the 
· authority of· the spot1:~~·, ... attori1ey or .. other enumerated person to 
exercise the· claim Of privilege £:or the party. .It does not apply 
to· ~he issue. ojf the right of the· party .. t.()::· claim·.· the privilege. 

. . As: occur~·. u'rra:&t;·:··:·existing~:.Id·aho·, authority ,z :th~ par.ty 
claiming the privilege must first prove the existence of the 

._._.marital relationsh:ip~ .state.v. Riley, 8J::I.daho 346, ·362 P.2d 1075-
:·:.- '11961) , and. then show the· circum·st·ances·,. of ··the· ;communication and 

the intent that it not be disclOsed· to thi'rd partiesto qualify 
it as privileged. 

Subs.ection (d) states the exceptions to the rule. As to 
. comnU!Jlications which affect children, it creates distinctions 
, bet\-1e;.en the .. a~_plication ·o.f th~ privilege <in ·cr: irninal.: actions as 
·'opposed to civil actions and excepts the application of the rule 
in certain statutory proceedings previously excepted.-

Subsection. {dl ( ll. inco:r:por:ates and expands.>· the scope of 
the exception now provided· in. the· sta.tutes and rules for matters 

. involving chi.ldreil:. The Committee. intends. a broad exc.eption for 
communications aff'ecting children. 

:· .· The refere'nce to ''abuse··, ·'aba"rldorirnent or· neglect of a 
.child'" ·is··tntended- tp- in.c1ude,~~·.wi1;:hout\ +~mitation, the conduct or 
circumstances included within sata·:.terms ~s defined in Idaho Code 
§ 16-1602. . - . . . 

. ' ~: 

Because this exception is drafted in very broad terms, 
the Committee believes that it is not necessary to provide an 
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~xqei?t~on _.explicitly for 13~ti911s iny()lvillg lewd and_ lascivious 
condtic~::.~s· '·do' ::I9i1l.'l9'~:Co(j_~ '§ § 9;:2 03.( lr·· an~ ·._t9.~~0 02 I ::nox for actiqns 
iJ'lvq.!Yit:t9·-· c]ese:rfiori· or nons~~;>por·t.>of •. ·-~':child" asxdo~s- Idaho :.·Code 

'§ ·,;'1$~~99:2··~·· n?~·:··~o\t~p~¢i_~ __ !c ___ ·_~~'J?es:':··of-· pr?ceedings_·····sudh_ as ·~hild··,·o; 
P;9t'~9tfv~. Aqt "·Pf,99e-~d~pgs> whicJ:('' ar¢'• exp~ess1y:; except_ed. in.· Idaho 

· ~bde·.>s·_ F6-.l._~?O_:'an~_-- --~••-~.~~-R._<··lo·~ . '"All. of ·these, exc~ptions< are;wi.tbin 

g~~mi~:~~;,: ~~·~ ~~~t :i~~ ;~~~ 0~o •. ~.·~~~;g:ir¥~~~ :~~@!.~.~~.~.~! ~~~.;; co.~~~T~ i . 
c i~fUtn·s~c:i_rice·~. and; proce7"~ih<J~ {f~:·r··> f~-ClJJ -~hat tll'E~y;·would.:· be:·'',~/· 

.. c 6 n s tr .u.~~ :.· .. a ~{:;·,-i im'i tat~~ rl·~.f'· on.,:: the· .' 'sc 6~ ~.: 0 f:'} t ~~ •. _ e xte p.e.-i 0 h:': i.. n tended. 

. . .-·· · .. subse:~.ti9h_. _(~i)'·:t 2')--: ..• ~;rtcb'tp(xra~es::·~-~~, ek·c·e'pt:·'fon·:·now.) 
.·pro_vided·-·· ~n·'-Id.~l'lb-'Code ____ .S.19'~3Q:O~>:~_i'h···.·~~,r}~;~'n>al ;~c·tiohs:: ana··.', . _·· 

~i:i~~:~:t~:f~t~:l,~;t~~~~~;~~~§:;:~~t!g~r~~i:~·r~~;~~;~~~!:t~d~:1me 
person,! ~tf··· don.tfu\~;t'·~q··: _iJi, . .th~. :cbhrs~·:-.· '()~- cofulnit.'~·~ng· a···crime····-a~_ains.t 
the· 9~he·£ _·s$g.~·~-~--·'h:r ~i:f :P:~.:-~so'rf '(e~'id:l:·I}·g iri--: ~tte(<hous.'ehpld •· o_f ~i ther 

-spou·s_~-:. ·. :T}l.:e:·e.x·c~ptio'~ irl'' Iq,-aho Code:···s·'-~:9~'300.2: '.is·· b'a.:~red ·on the: 
,p()_,licy t)lat pr··ot~'c.t_ibh of. the· maritat-leiationship ·is -not=:
_requir;'.c~d'-_when th~. case' invol_ve·s a criin'e· by 'one spouse~ against the 
other'~~~ The Committe'e believ·es ·the same policy or r:easoning is· 

.applicable and justifies denial of the privilege for the·.-, .. 
. protection of other persons in the household. 

, .. ,_ ,i,.;ii~~~- .. .,.-. 
~' '. '·' : . . ;· . . ' . ." .· . '; ........ ': 

1, · •··· Sub~'Ctiol\ (d) f3f il1c:~r~r.at.es eX~~PtionS•,;;tlJeady •.. ·· 
provid,'ed .. tfnde·'r·'·sxis'tirig st~tti;tes::' (A} :Recip'r:ocal· E'ilfhrcemeht of 
Supf:?iP,~~.,.[-\ct.~, .Ie~l!<?.(,.Cod.;e.,~.,.,7-::-JP~~i .. ·(B.), desertion, or no.nsupport 
ac.~i..q"~;:~·· lq,a;h<); ··c.ad'e ,s :·~-2·q~: (l,) :-· .. ar:td/ P,r;oyi~es an ._.add:ftional 
exq;-ep_¢~1d\l ,a't . __ (c.>•. fo~. -~he ;·?osJ?ital~=z:at·iOrt · cif the ·mentallyo ill 
··:urtd~r +dahd G()q'~ .. ~s·:,69~3t2.~'~: __ - Ttl~' ~dmmititee· befie\res • that· the need 
tQ 'prot'ec'~ mel}t'~i"+Y.. -~c~ f, :·~er,f:)o'ri'~ ·.· ~'Utweighs the' need·. to prote~t . 
mar i tar cornrnunicatio'ris iri· ··such' cas'es ~: • 

, Subsgc_tion (d)J4) is applicable only in civil actions 
and excepts ~:~pplication of the privilege when the action involves 
the person o~ property of the-other. It is consistent with Idaho 
C'ode § 9-203(1) and existing authority. See .Mabbett v. Mabbett, 
34 Idaho 611, 202 P~ 1057 (1921). 

. Rule 504 does not· at.tempt· to define "spouse." It .is ··the· 
'intent of the· Committee that the rule is applicable to a common 
law marriage as under existing Idaho law. See State v •. Riley, 83 
Idaho 346, 362 P.2d 1075 (1961) •. 

Adoption of Rule 504 would not create a conflict with 
I.C.R. 26 whic'h provides, in part, that privileges of witnesses 
"shall be governed by rules of evidence in civil actions, except 
as where othe"'f~\'lise provided by.·_ law .. or by these rules." 
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, . · Aqopt~pn, ()f ~u~e .50~ \t/OUld [lOt cr,eat~,· a·:• C()tlf~ict, W~J;h. 
·I.R.C.P. 43(a)· p~tt~irl;ing~·.t·o. t~~.eo~:m.:eii'ld, admi~sibilit.y of .. ·· .. 
evidence •. H(?wever:; .. R~1e: ~0,4 ·t:nay .•. c~ea.t~:·· ar1 ~pparent co~~lict with 

· I •. R. C. P. ~J(b) ( 4 )"' p~;cmitt.ing cr,o9s-~xa1llin~t~on, of an aclyerse 
party. Rule. 43 {til( 4J; provides .. >in p~rt. ~pat. "Jn} o.thing;, contained 
in this rule shal,:J.. b~· co~~t-r~ed in such. m9Jlner 9s. to. cpmpel .the 
husband or .-wife .. : to:,r•t.~~.~JfYc ~9?-~P.~t the· ot:r\er, nor. to . c9jlrpel .. ~
witness to disc·lo.se Jrtforn':act'ton. or communica,ti.on,s wbicb are 
privileged _by~ -).a~ •• exc.ept, tp~t physOic'ian~:-, Cln~ P?!\ .. J:ents I ma,y· teE;ti fy 
in all cases of Physical injury to_child~en without regard to 
whether the testimony violates what would otherwise constitute a 
privileged -comJ,nunlcat:·ion.-:.~: Und.eJ .. ,. R1Jle sp-4, .1;-P~:.SPO\l.sal 
di~:q:ual ification is a:bolisheQ and: only a privilege as .. t,o 

··· .. con;;;identiali'·rnar it:~l·<::ommunicatio.ns .. remain,s •. ·.·· ~oreov.E!r, ·to the 
e·xtent that Ru.le 50.4 .c .. ont.~fns. ~an ex.ception:;fqr .t.estiinpny as .. to a 

· physical, mental .. p,:. em.otionaJ. .inaqry to a.; cbJla·· t:pe~e ·may be. an 
·.a.P,parent c.ol'l~liq1;.·.~.~t~p.->;•.~'-11e·· 43(:b)d4) •· Aq~u~J.·Jy Rl,lle. 43(bl (4) 
:con.fers no privi+e<J:~·I: but· m~r:~·~y· rE!cogl11z.~s·;·t,ho~e· p,;ov,iq~d by 

,.;: · law. Nonetheless.,: ·amendn:ten~;,,_o_f -.:Ru~e ····3·( bl( 4l .to d~lete ·the 
language "cot:ttp.el t.be Jttlspand or .w~f.e, to t:~s1;~.ify agaiJ't~t ·the 
other, nor t.o"ian~t-the,. ~.a.ngu,ag~ ~P .. llowing .. the word~_-·~privi~e9ed 
by ~aw" \tiOUld .. resolve. this ·ambigqity, ye.t ·ma;lnt.ain ~lie purpose of 
Rule,43(b)(4); · ·· 

:.>, .. .1\ct.ion. Recoinm~nded. oii'.Idaho Sta.tutes .or· Ruie$: ... · A,mend Idaho Code 
·c~- § 9~203:(l.).a.~d>§.<'l~-~).0.04··>:to .. <::P .. ri·£.·0.[!~\l ·\;q,e: ;L~n~l,l~9:·e.-:Q~.-~the statutes 

to Rule 504 .fot a.pp.l~_¢:atiql'l in.,q.o.njlldic~<-~J- .prodee(.J:~ngs • 

. . Amend J:.~. G~-·~··. 43 (b.l..<.ii: .. ·to· •. 9ei~t~ t.h~· ,wg,rd$ ... compel~ the 
husband or wife. };o. t.~sti:tY. ag.~Jn.~:~ i~.e· .(l~h~r ~. nor~9"·. ~nd < t}le 
language n' exc~pt tha..t: phys.~,qiatis· and par.ent:s )t\ay te~tify in' all 
cases of physipa.l injury tQ cl)i:L9r~n. wit=:h<Jut .J:7-·e~~~d ·to .whether 
the testimony violates wha.t.·would ;otherwise constitute· a 
privileged communicat~ion." · 
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Rule 505. Religious Privilege 
',) .· ,. · .. · 

(a)· Definitions. As' used in 'this rule: 

. (1). Cle-rgyman •. A "Clergyman" j.s a minister, 
prie·st:·~ ·rabbi 1 '··cicc-r·edi ted·_: Chr~q~ian. Science· 
Practitioneri or other ·simii~r fundtiori~ry of a 
religi6us organiz~tion, or an individual reasonably 
believed· so to ·<be:.·by the .per son. consul titlg:- hint~. 

• • • • _; ~· • •• • ' • l . • • .• • . • : "; • ~- . • • - • •. . . • 

· ·•··· ( 2)' ·. Conf.idenbial·; comfuun·ication:~ A :communication 
·.is,:. "cohfidential·'.h:., if made pt:iv~rtely and not> intended'· for 
. furthe.~ di~·closure, e·~cepb:=:to}O:t-het····petsons'::·.:::pr~·sent in 

=· furtfierande· o.f the~·purp<?se ··of the·>.communication., 

(b) General rule of privilege. A· person has a 
pr1-vi.lege to=· refuse to· disclose and to· ·prevent ·another from 
disc"lOstng ·a•.·cohfidehtial:- commun1cation·• by;,_the· perso:n • to :-a 
cle.rgy~an:··in hi-s:. professional char~c:ter :as" spiritual·: adviser • 

. . ... ·;;, ... , 

;!J;i. ·c c)' Who, may claim. the- privilege. The. privilege may be 
cf~imed by th~ person, or for the ~erson by his lawyer, his 
guardian or conservator, or by. his personal representative if 

· he. is de<;:eased. ·The clergyman at the time of the. cornrnunic.a
... 1:Jon. ~a~r.··.·,:iG.Jfi-iir.t. __ .~pe·. pr i"_ilege. but· only qn behalf o(. the . _.· .... 

,;_ · · · · .. p~(Js8 n·.~f.:}.i:li.f:-~f :·iau/1:b6 rtt y :•-~ tO' · d 6 ,:.:,·so~ ·:d s Y pres um.ed .·· .·.in the~:·: ab s·ence ·.·~of 
e~~,_idence to· the:··cont·ra.ry. · · 
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COMMENT TO RULE 505 

Prior Idaho Statutes or Rul~s: Idaho Code§ 9-203.(3). 

Comparable. Federal Rule::. None;.· Congress rejected a proposed 
rule (proposed Fed. Rule 506) and enacted F.R.E. 501 providing 

. that privileges, except::. as' o.therw:ise provided by the Constitu
tion; statutes, or r~les of the ·SUpre~e Court: adopted pursuant to 
stabu.tory.authority, shall be governed by "the principles of the 
common· law .·as~~:· they .. · shall be ·int~rpreted by the courts~'~ in the 
light of reason and experience." 

Rowever, ·l,l:Q.der J?.,:R-•. ~--~ 501, "in civil actiops and pro
ceedings' with respect·. to' an· element. of:. a claim· or de.ferise as to 

· which State law suppliesi the .. rule <:>.f. decision, the privilege of a 
· witness, person, government,: State, or political subdivision 
·thereof shall ·be.:· determined,· in accordance w·tth .State law." 

. . 

Idaho Rule ·50s,, is identi.cal to; Uniform Rule .of Evidence 
505 ·.·( 1974) ,. 13 U.L·.A. · at 259-260. ,(Supp.· 1983) except that 
subsection (c): is. changed. to add -"or :for the person by his 

·, lawye·r·i •• and ~t-to expressly pr()Vide ··for>the pr.~sumption Of 
· authori"ty. The Idaho ··Rul.e ·is also. identical· to proposed Federal 
Rule 506 e~cept for the language "or for the person by his 
lawyer." See 56 F.R.D. 183, 247 (1973). 

Comment: Rule 505 recognizes and provides for the religious 
Jprivilege rtow provided at Idaho Code§ 9-203(3): 

3.· A clergyman or priest cannot, without 
the consent of the person making the confes-. 
sion7 be examined as to any confession rn~de to 
hiin:_,;.~in his· professional character in· the 
course of dicipline enjoined by the church to 
which he belongs. 

The rationale for the rel~gious privilege was well 
stated in Mullen v~ United States, 263 F~2d 275 -(D.C~Cir.l958) 
(concurring opinion-~ Fahy · J.): 

Sound policy--reason and experience--concedes 
. .,•·:to religious liberty a rule of evidence that a 

clergyman- shall not disclose ~·on a trial the 
secreti of a penitent's· confidential cort
fession tohim, at least absent the penitent's 

, .A' con~~~nt. Knowledge so·., .. ~c;::qu.ir~9 : .. in" .the ,per-
formance of a spiritual functi6~ aa indicated 
in this case is not to be tr~nsformed into 

c 505 p. 1 



: ~v-~dence to be :given· to .th.e .,wpole .wor.ld.. As 
.Wigmore point.s out-, such a, cqnfidential 
communic'a.tfon meets all. the requir'em.ents th.a.t 
h~ve rendered communications betwee~ hci~band 
and .wif~- ,.~n9. attorn~y .a,n.d client': pr~vileged. 
anq incompet;ent ~-· ., The·. bene~i t ·o:e". pres~rving . 

. these confidences .<inviolate .. ov.erbalances :~the 

. P.o49.ibie .bei'lefit .. of pe.rm~~ttfng ·litigati_on · to 
Pr.a,.sper at .. the ,ex.pen$e ·of. the tranqqili t~ of .. 
t~~:" ~hom~:, the ·.infe.grit:l' _::of _the .professio11al 
r.e:L.at.\O"nship ,,:. a·na · .the,·_.sp;ir itual: .xeh~bil+tat.ion · 
0~ .. :·.~.- •. f>en,.i tent~ The. .. rule~.s • o'f ev~d~11ce ,·})ave.:' ..... 

· a:lw~.ys·J)ee'n .co.ric~tned no't only:.•~.w~i th,.tr.·u~th .}:)ut 
with the ~~nnei 61 its,~sc~rtainment.-··rd~ at 
280·. 

see a 1 so ·:Tramme 1 v.. On it e d states , . 4 4 5 ti' • s·. 4 o , . 50 ,. 1 o o s . c t •. 
,~06, ,91~; ·.63 ~~·Ed. 2d 186, .· 195 (1980.). ("The priest-penitent 
~privilege recognizes the .human rteed to disclose to a spiritual 
.. couns~:tor, in totc:il and absolute confidence, . what.· are believed to 
be fl~~ed acts or thoughts and to .receive priestly consolation 

! and guidance in return •") .- · 

. .~':···:·subs·~ct:i.on (a) .. s.tates the- definitions which govern. the 
applidatiori 6f th€fule. 

. .. subsection c al.<il: defines "clergyman" .to include those 
who perform functions similar to those of·traditionally ~ecog
nized priests, ministers, and rabbis, if performed in that 
c~pacity:for a ~eli~iqus o~ga~i~at~on. The de~ini~io~ is not 
broad· en;oug:Q t:o include ~elf~ordct+.ned "ministers..," . A~ st_ated .Jn 
th.~ F_eder~l Adv~soJ;y Cofllmi tt~~' s Note to the .. cqmi'arabl~. proposed 
Fe(:'i~ral Rule, . "[a] .faj_r ,constr,uction qf the· language r:equires ... 
tl)at the person to whom :·the ·,statUS. is. S()lJ<Jht t.o ··be _atta,_ched,. be. 
iegularly eng~ged in ad~ivities·conformirig at least in a gen~ial 
way with th6se of a Catholic Priest, Jewish Rabbi, or ministet of 
an established Protestant denQ1tlination, though not ne.cessarily on 
a·full-time .bas~s." As with.,the.lawyer~cllent and .psycho
therapist~patie~t .rules, the "ieasonable beli~f" provision i~ 
included in Rule 505. · · 

Subsection (a)(2) definei a confid~ntial communi6aticin 
in terms of intent that it not be disclosed a~ .do the other rules 
of privilege. ft is intended to includ~ all corifidenti~l comm~n
ications an¢1 is. not restripted.to a,confe9siQn.<:)f..c~~pable 

·conduct •. The-language llexcept to other p¢rsons:present. in .. 
,,·fur-therance;, o:e: the.~.~pl1rp.ose~ .. of.:·.A:h~ .. cqmlll41J!g?it~9f)}~ <is .. i11cluded to 
~ake clear: th~t the ptivil~ge cove~s ~itu~~i6ns such as where a 
hu.sband and wife jointly consult a clergyman, as, for instance, 
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when. they seek marital cO'unseling.. It is· also ·intended to 
include persons who :ar~ assisting the clergyman in ·carrytng out 

.the spiritual duti~~~ 

The definition··of a confi'dential communication render·s 
the privilege conferred '·b~ Rule 505 potentially broader in scope 
than that conferred by Idaho·· Code § ·g.-2o:t(3). The: statute 
protects only nconfessibns'' rCl.ade in the course 9f. discipline 
enjoined by the church to ·which the clergyman belongs. See 
~ngleton v. Angleton, 8~ ~qaho 184, .370 P. 2d 78B ( 1962). In 
addition, it dqes :not a:ppe~r to confer the ·p-rivilege· to the 
person makin.g >the·: confesf3ion, but only to the clergyman and is 
unclear as to: whether the privilege would extend .. to prevent 
testimony by third:p~rs6ris who may have ov~rhe~rd t6e·confession. 

Rule 505 exte.nds the privi:J.ege to all communications 
made confidentialiy to th~ ·.clergyman in his profess~orial 
character as spiritual adviser,· whether or not· the commu.nication 
is in the nature of a "confession." . The. Com1Tlittee prop'oses .this 
·coverage in recogniti-on·. of the broad roles ·assumed by modern 
.clergymen,. who frequently serve as psycbologi?al and rna~riage 
counselors as well as recipients of "confes.sions ." The same 
considerations which support the p.sychotherapist-pati~nt p~ivi~ 
·l~ge. suppqrt q ;broa¢ler. pr.iviJege for co~munications of th~s kind • 

. ::'.: ·:. ···:: .. ·. =·· · ... ;·· ·; . }:··.: .:·.,:. .·/·.: ..... :. ; ...... :· '.·.· :• . .. . . '· ·. ·.·. ;_. . :·· •. ··· ·. .:: .. : . . ._, 

Subsection (b) states the rule of privilege. It permits 
the communicating person to prevent-disclosure not.only by 
himsel.f, bl1t also by ·the clergyman and by eavesdroppers. 

Subsection (c) states who may claim the privilege. It 
permits the cl~rgyrilan and others designated to assert the claim 
of privilege ·on behalf of th~ person vested witti tbe·privile~e in 
recognition of the fact that circumstances may arise when the 
person with th~ pr_ivil~ge may not be present, e.g., a grand jury 
proceeding~ · · ·· 

Rule 505{c) further r~cog~ize~ that th~ clergyman
communicant relationship may· have; ended prior to the time he is 
called to testify in a proceeding. ConsistEHlt w~th. the view that 
the desirable public policy is to protect c6nfidential 
communicatiqns made ddring t~e relationship~ and not merely the 
existenc~ of the relationship, the cle;rgyrnart at the time of the 
.cc>Inmunicat!oll i_s· gFa~~ed .·t:~·e right to a~sert: the priyilege. on . 
behalf of the communicifnt even after the relationship has ended. 

. . . .! .. . . . . -

The effect of'· the· presumption is the same as in the 
other rules of .J;>'rfv;Iege ~ . ·It do·es not apply to the issue of the 
'right of· the perso~, ve~ted with the privilege to claim it; but 
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only to the right_of those enumerated to.ex~rctse it in his 
behalf in the ·absence of evidence to the contrary. 

'· .. . 

Action· Recommended. ··o.n. Idaho Statutes ·or <Rule.s :· Amend .:.Idaho Code 
§ 9-203(1) to·cdnform the language of the statute to Rule 505 for 
application to nonjudicial proqee.dings. '· 

·:::-.. 
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Rule 506. Political Vote 

(a) General rule of privilege. Every persort has a 
privilege to refuse to disclose the tenor.of his vote at a 
political elect:i:oncqnducted :by s~cret ballot.· 

(b) Exceptions. This privilege does not apply if th~ 
court firtds that the vote was cast illegally or determines 

·.that the disclosure should be compelled pursuant to the 
election laws of the State of Idaho. 

·:~:~:\. 

-~·~; \ 
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COMMENT HULE-506 

Pr. io~ Idaho Statutes· ~r'-·· Ru1ef3: · Idaho· Const.,. art~: vi, §'' 17 · 
Idaho Cpde §.§. 3471108 , .. <34,-1110, 3.4~2017 , .. 34-2410, 34~2428-. . 

·;:-,comparable;:·. Federai._.Rule: ... Non~ •. ( Congress. rej:e~te(i ... a prpposed . 
. p.\}le · (:p_rgpoS,~d ~ed .,: ~1.11 e 5 07:L· .. and- enac.t.ed F;/~<R, R. · 50~· prpvid ing 
.t;}lat . .pr ivileg,es, ~xc:=ept as.:.ot.h~r.wise .. provi<l.e·~:l.-Qy th$; Cpnsj:i tu
tion, statu:tes_, or. ru·l~s: ~">f.:.··t.h~"·;;Sl1p:rerP<7 qd\lrt adopted:,,purs,uan.t to 
S ta t~tory, ,ap-(: .. pot,:i ty,. S,Qa.l.:l. : pe · ,gqve.rnec] : oy ~·the : principles Of i:he 

···commpn .Ja\'1: aq~;fhth~y .9ha)l. .. be ... in.t..erpret~d.· by.F the··· c·our.ts · in ... t.oe .. · · · 
. light of reason and exper·ience •. " :· 

However, under F.R.E. 501, "in civil actions and 
proceeoipgs , ... wi t}l, res.pe9t to .. ail> .element. o~< a cl~Jm .p:r. defense as 
to which. Stat~{; law. s~pplies, .. the. rule.· of pec.ts.iori;: ·the· ·pri.Vilege 
of a witness, person, government·, .·state, or political subdivision 
thereof shall be determined in accordance with State law~" 

Idaho Rule· 506 is identical to Uniform Rule of Evidence 
l506 (1974) ,. 13 U.L.A. at 260 (Sl.lPP· 1983) .except to add the words 
"of Idaho.":: .. fi[:t·: is a1so · substan:tially .iden.tical to proposed 
Fede:ral Rule··;.~§,·07. see 56 F .R. D. · 1~.3·, 249. (197 3.) • 

Comment: Rul.e. 506 .rec.ognizes a11d pr,ovJd~~ fo_r the. politJs::al vote 
pr:ivil,ege·. . The Committee .. can f.ind · no e~Jsting, Idaho stcttute 
direc'tly .. confer.r ing· ;this privilege·. , However, the. s,.9heme. of our 
Constitution ?nd laws· pe.:rtaining to elections. and· the .. expressed 
int.ent to' protect ... and· rn.a .. intai.n th.e abso_lute. secrecy .. of one's 
ba11o·t clearly· indicates. t~at· .the ·priviiege· .is .recognized in. 
Idaho. See ·rdahq <:onst •. , .. art. VI, ,§ 17.· Idaho Code §§ 34-1108,. 
34-1110,34-2410, and 34-2428. 

~%..{;. 

The~~-rivilege to refuse to disclose bow one voted has 
been recognized. as !p.l'ler~nt. in .the ;<~erpo,cratic fo.rm·.()~ ggvernlJl~r.tt 
since Johnston v. Chatle~ton, 1 B~y 441 (S~C. 1795). Althbugh 
only the voter can assert the privilege, it is recognized that 
society has an interest in prote~ting the secrecy of the voting 
process and the integrity of electi6ns. 

Subsection (a) states the rule of privilege. It confers 
the privilege only to the voter at a political election·conducted 
by secret ballot. Although not expressly stated, it is intended 
to preclude the person who assisted another in voting from 
disclosing-the tenor of that vote • 

• ':t:_·~·: 
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The Idaho Supreme·Co.urt .has. ·UnJ?lied that a voter is 
entitled to maintain the secrecy of his b~llot. McGrane v. 
County of Nez Perce, 18 Idaho 714, 112 P. 312 (1910) · involv~d a. 
challenge to an election in .w~ich the election official. had 
numbered the ballOt StUbS ancl the ballQtS 1 .in ViOlatiOn Of the 
law which prohibited any identifying marks on the ba).lots. In 
its decision upholding the validity of the election, the Court 
discussed the reason for prohibiting any identifying marks on a 
ballot s·tating, ". ·• .• lt in~ends to guard .. th.e individual .. elector 
from intimidation~~nd undu~ influenba:and greater temptation thari 
he is able to withst:and. · It:··Ieaves the voter so that he does not 
run the risk of ·losihg ·a position,: bei'ng thrown out of 
employment, o·r. subtected .to var iot1f? a11noyances on account of 
having cast hfs· ·vote· in a given way or: havlng failed to vote as 
he had promised to do.~ 18 Idaho at 729~ 

\ 

Subsect1()n (b) st·ates. the exceptions··. to the ·rule. It 
~xcepts illegally cast votes·from protection of th~ privilege. 
It is based· on society's·interest:: in maintaining·honest,and.fair 

'· elections. · 

. .The exception for illega!lY cas.t ·votes is one generally 
·re·cognized under sta~utory and case law.· 8 Wigmore. s·~214. The 
ex: .. ception ··is expr~·e;.sly· provi~~d · ~or ·in Idaho Cod~ § 34-2017, in 
an election dorites~proc~ediri~. · · · · · 

The Idaho Committee believes that .~t is not creating a 
ptivilege, but merely .·recognizing ari existing priv·ilege. ,Concern 
was ·expressed that· perhaps.,· by ()mlttin~ t~e privilege fr·om. the 
rules, some would construe. that' to mean it ao·es hot·· exist:. in· 
Idaho. Inclusion of the rule is·believed to· be consistent· with 
the Committee's effort.to includ~ in these rules allprivileges 
previously recognized' in Idaho/ except the constitutional right 
against self-incrimination' and the. "work-product" immunity 
privilege. 
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Rule 507. ( Reser,y~d) 
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COMMENT _TO RESERVED RULE507 

Prior Idaho Statutes or Rules: Idaho Code § 48-804~ I.~.C.P. 
26 (c) • 

Comparable Federal Rule: None. Congress rejected a proposed 
rule (proposed Fed. Rule 508) and enacted F.R.E. 501 providing 
that privileges, except as otherwise provided by the 
Constitution, statutes, or rul~s of the Supreme Court adopted 
pursuant to statutory authority, shall be governed by "the 
principles of· the .common law as they shall be interpreted by the 
courts in the light of reason and experience." 

Comment: Idaho has no statute_, rule or case law conferring a 
~testimonial privilege as to trade secrets. ·Section 48-804 of the 
Idaho Trade Secrets Act enadted in 1981, provides that in an 
action under the Act, a court shall preserve the secrecy of an 
alleged trade secret by reasonable means, which may include 
.granting protective or~ers _in conne~tiori with discovery· 
proceedings, holding in-camera hearings, sealing the records of 
,the action,- .and ordering any person involved in ·the litigation 
not to discf6se ~n ~lleged trade secret without ~rior court · 
approval. · 

I.R.C.P. 26(c) permits a party to obtain protective 
orders limiting discovery including an order~ ".(7) that a trade 
secret or other confidential research, developm.ent, or commercial 
information not be disclosed or be disclosed only in a designated 
way ••. " No Idaho case law has been found. 

The Idaho Committee recommends tnat a trade secret 
privilege not be created for several reasons: (1) it is not 
considered to be a true privilege, (2) there are dangers in the 
recognition o£ such a privilege, (3) it is not recognized as a 
true privilege under existing Idaho law, and (4) the Committee 
believes the subject matter is adequately covered by Idaho Code 
§ 48-804, I.R.C.P. 26(c) and by these rules as they relate to 
relevancy. -

As·noted above, there .are dangers in the recognition of 
such a privilege. Copyright and patent laws provide adequate 
protection for many of the matters that might otherwise be 
classified as trade secrets. Recognizing the privilege as to 
·such information would serve only to _hinder the courts in · -
determining the truth without providing-the .owner of the secret 
any need~d protection. Again, disclosure of the matters 
-protecte~ by the privilege may be essentlal to disclose unfair 
compe.ti'tion or fraud or to reveal the improper use of dangerous 
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materials,: by.·, the party asserting t.he privilege. Recognizing the 
privilege in stich dases ~buld amorin£~t6 a le~~~ly sanctioned 
l-icense to commit thE;: wrongs complained of, for the wrongdoer 
'.would. be'··:pr ivileged :to'··wi tnhold: his wrongful. conduct from legal 
scrut.iny~· · 

The· CGmmittee has reserved· RUle· 507 in order that· it may 
be used for such a rule should the Supreme Court determine'to 
create a "tra.de secrets 11 privilege now or at some t'uture date • 

. ' 

R~vise~ 12/31/84 c 507 p. 2 



Rule 508. Secrets of StatE;! and. Other Official Informa_tionJ 
Go.ve(nmenta1 Privileges _. · · 

(a) Federal •. · If. the ·law o.f the United States creates a 
governmental pri~ilege that the courts of this State must 
recogniz~ under the Constitution of the United States, the 
privilege may be.claimed as provided by the law of the Unite~ 
States •. 

. (b) State. N6 other.governmen~~l privilege is recog
nized except as created by the Constitution or statutes of 
this State. · 

(c) :.;i;,Effect of sustaining claim. If a claim._. of govern
mental privilege is sustained and it appears that a party is 
thereby deprived of·material ~vidence, the court shall make 
any further· orders the interests of justice require, in
cluding striking the ~estim6ny 6£ ~ ~itriess, d~cl~ring a 
mistrial, finding upon an issue as to which the evidence is 
relevant, or dismissing the action. 
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Comp~raple · F~d~r.al -Rule: _None •.. ·. Co.ngre~~ rejec~e,d·:q .pr6J2oS~Q .. 
' rule ('pr:oposed .Federa-l Rule 509) · an(i ,enacted. F .. -R. E ~: 501 .:provid,tng 

that privileges, except as '.otherwise ·prpvided. by t.be· . ,., ,. . . , 
Constitution, statutes·, or rules. of the Supreme Court adopted 
~uisuant·to st~tutory authority, -shall be governed by "the 
pril')ciples. of; ·tl)~ C().mmon law as, th~y .. shall··be , ... interpre-.ted. by the 
courts in'·' the 1 ight .9f · r_easpn and. ex per i_ence~ ~ · 

'!'he .• ~ec:o11¢1 prqvistol!· of F.R.E •• 501, making;.pz;ivileges 
p~ovi~ed~~y st~te~l~w applicable in f~de;~l qivil.c~ses where. 
"State. .law.\supp!:i.es ·the . rule of. d~cision.'' 'doe~ .no~ .aPPlY to a· . 
pr iv~+e.ge ~or goyernment information... See 2 J ~- Weinste~n & M~ .· 
Berger,.-Weinst.ein's Evidence ,r 509 at: 3-=5(Supp~·l983)(suggests 
that Congress, already_sensitized by Wa~ergate and claims of 
executive privilege by the Nixon Administration feared ·access to 
government. records would ·-lie even more difficult if a rule 
conferring· this. privilege .. was enacted).· 

· .. Idahb Rule 508 i~;·ide~·t::i.cal to Unifprm Rule. of Evidence 
508 (1974), 13 U. L.A. 261 (Supp. 1983). 

Comment: 'Rule 508-rejec}.s~all claims-of governmental privi1eges 
except·.those·tl}at ·the ·Stat:e·must recognize as required by· ~~qeral 

·law and those specifically-provided by statutes of_the:State·o~ 
Idaho. In· refusirtg to,recognize an official. information · 
pr ivileg_e,, the Idaho Committee intends tnat -internal- governmen~ 

·documents be .. disclosed when relevant to.litiga~iqn, unle~s: · 
.::specifically protected by statute··· Pr6t~ctiv~·:.,:6rders under the 
discovery rul;.es are available to adequat~ly;;protect against any 
disclosure that may harm.the public-interest. 

Nothing in ~hese rules speaks to the various 
c6nstitutional issues that may arise when a privilege is claimed. 
For example, these rules do·not attempt to provide whether the 
doctrine of-'separation·of powers implies q con.~titl1t:~onally based 
executive privilege •. See generally ·united States ,.V~ Nix.on, 418 
u.s. 683, 94 S~Ct. 3090, 41- L.Ed.2d 1039.,(1974). See also 2 J. 
Weinstein & M. Berger, Weinstein's Evidence ,r 509 [l"l"Fat 71-7~ 
(Supp~ 1983). Nor_dQ th~se ~ules addre~s cqnstitutionally~~~~ed 

.·claims :of legislative :privilege •. ,see ·generally .Gravel v. t1nit~d 
States·1 · 4QB.u~s. 606, 92.-S.Ct. 2614r 33 L.Ed.2d:,583 (1972), -reh. 

- --denied 4.09 U.S. ,902., :93 .. S.Ct •. 98, .34 L.Ed.2d 165. 
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Subsection (a); :mak€!'s clea:r; that Idaho State courts will 
recogn.ize federal governmental privileges, but r.estr icts them to 
include only thos~ that uthis State must recognize under the 

···:~'Constitution ·of the United States." -
;.. . .. . ' . . ..._...-

Rule 508 is a codification of the ration~le of ~enn 
Mutual Life Ins. Co. v. Ireton, 57 Idaho 466, 65 P. 2d 10~ 
( 1937), .·in which the IdahO-' Supreme· Court re.cognized thq.t the· 
gOvernment of~the United States could·cre~te~valid evidentiary 
privileges, ::which -~r·e applicable ·in st~te court. 

Sub~ecition. (b) recognizes the authority of the Idaho 
Legisl.ature to· create· govern-mental privileges. 

" 
Idaho does not have a general statute impo~ing a 

privilege as' to· all "s~?r~ts of e;ta_t~" dor ."official inforlt\ation" 
si:trtilar to· that GOntain~d ,in ·pr()J?OSed· ·FederaL Rule· 599 that was 
~ejected by' COngress. 56 F.R.D; ·ra1~ · 251 (1973). The: Idaho 
Co~mittee e6nsidei~~ pioposed Federal Rule '509 :and rejected it 

.·for the reasonf:) previously nOted. 

Idaho Code § ~~203(5) provides that ua publid officer 
cannot be examined as to communications-made to him in official 

·,:cont'~dence wl.l~n the 'p\lpliq interest would suffer by disclosure." 
'j-"No :.:Idaho. case'''law'·.ha's' 'be.en fourid·~ / -:' '·, ' .· .. 

. · .. ~...-·. ·. 

Idaho also has various statutes requ1r1ng that specific 
reports be made to the State, some of which are privileged by the 
-'St~~ute requ~r,itlg'the report~· .See; e.g.,_ Idaho·code§ 49-1012. 
(requires 'r·epair shops . to report information regarding every • 
vehicle·sho~ing evidenc~ of involvement -in an accident or having 
been. struck' by a bullet)·· and § 49--1013 (prohibits use of repair 
shop reports as' evidence in any trial arising· out of an· 
accident). see also,,~~ Idaho Code· § 49..;.1015 ·(muniC:ipallties 
may require acdident repor~s which~may not be used as evidence· in 
trial}-: § · 49-1016 (requires- morticians .to. obtain blood"' samples 
for Dept. of Health anc;l Welfa.re~ for statistical purposes and 
makes unauthorized disclo~ure of information subject to 
misdemeanor·penalties). 

Subsection. (c) requires. that when the privil'ege is 
assertec::! and'.'sliS~c:lihE!d·, tne CO\lr:t· rnU:St' (ietermine the consequences 
6£ nondisclb§ure to the.l{tigant:arid·is ~mpowered to erit~t 
ap~_ropriat'e_:c>fq~r s :tha.~·-.·~p-~·· .. ''iQt~Fests ·of justice reql1ire." The 
~}CaJl\ples· prov~dea· a~e .hot ;J~x-clusive •. - Be~ a use of the· g·reat 
ya,r:ifety ___ of .·_s·ir~ai;:Joner·t})gt:··/m_ay arise,and>because the···imp.act ,,of . 
. rion:d_isc1osure 'wl.Il vary'· greatly,_ no specific_ ,rule _carl· be~-'·_.··. __ .·._·· __ / 

. fo+mulateCi and· the trL~l court must be. given broad discret:ion:: to 
fashfon a· remedy.·. The remedy·- may. include ·sanctions for failure 
to obey an order. of disclOsure in the same manner as is 
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authoriz~d under I.R.C.P. 37 or 
with discovery orders. 

I.C.R. 16 for failure to comply 

·Action Recomme_nded on Idaho ·statutes ··or R\.lles-: Amend Idaho Code 
§ 9~203 ( 5) to. corifcfrm ·t:fie· iangua<3e of·' the statute to Et.ile ~ 508 for 
application to ... ridnj ud ic ial prdceedtngs·~· .. 
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Rule 509. Identity of Informer · 

(a) Rule of privilege. The United States or a state or 
subdivision thereof h~s·:,,a. privileg.e ... to., ref1.1;:;e t:o-di$close .... the 
identity of a person ·who has· f-urnished information. relating 
to or assisting in an, i:nvestig·at:ion of. a possible. violation 
of a law to a law.· enforcement officer or member of a legis
lative committee or its staff conducting an investigation. 

(b) Who may claim. The privilege may be claimed by an 
appropriate representative of the public entity to which the 
information was furnished. 

·(c) Exceptions: 

(1) Voluntary disclosure. No privilege exists 
under this .:rule if the identity of the informer or his 
interest in the subject mat.ter of his communication has · 
been disclosed to those who would have cause to resent 
the communication by a holder of the privilege or by· the 
informer's own action. 

(2) Informer as a witness. If an informer appears 
as a witness for the public entity, disclosure of his 
identity ~hall be required unle~s the court finds, in 

· its·,discretion, that t.he witness or ':others may be 
subjected to economic, physical or other ha~m or 
coercion .by such disclosure. 

(3) Testimony on relevant .issue. If it appears in 
the case that an informer may be able to give testimony 
relevant to any issue in a criminal case or to a fair 
determination of a material issue on the merits in a 
civil case to which·a public entity is a·party, and the 
informed p·ublic entity invokes the privilege, the court 
shall give the public entity an opportunity to show in 
camera facts ·relevant to determining whether the 
infotmer can, in fact, supply that testimony. The 
showing will ordinarily be in the form of affidavits, 
but the court may direct that testimony be taken if it 
finds ~hat the matter cannot be resolved satisfactorily 
upon affidavit. .If the court f~nds th~re .is a. 
reasonable probabili-ty that the· informer· can give ·the : · 
testimony, and ihe public entity elect~ no~ to disclose 
his ·identity, in criminal cases the court ori motion of 
the d~fendant or on it~ own motion· s~all g~ant 
appropriate relief, which.may include one or more of the 
following: (A) req11ir ing the prosec.uting aiitorney. to 
comply 1 (B) granting the· defendant additional time or a 
continuanc~, (C): r~lieving the defendant from making 
disc:J...osures oth.erwise required of,. him; (.D) prohibiting 
the prosecuting attorney from introducing specified 
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, .. :. 

. ( 

evidenc~, or (E)· :ai..§m:issing-~;dtiarges. In civil cases, 
the court ~ay make any order the interests of justice 
require~ Evidence submitted to the court shall be. 
sealed ~,nd: ~~eser_yeq to· ·b?·mape .. ~v.?i.J..?lbl~.:- to .t.p.e . 
appellate. court fn the eVe:nt'.:'of·· ·an·.:··appea.i~ :and'~ ... the::•:;•_ 
contents shall n6t otherwise be revealed withbut 6onsent 

_ . of.·. t:h.~.-JJ1~9rme.~: P.~.P~tic el'l~~ty •... AlJ 9puns.~). .and. parti~s 

.· .~~~;;~:~i;;~~:~·v:~~tf~h1ij~~g~i~~si~~r~k"~!~~~a?!h~~ing. ··in 
. '' c~~.~-~(':.· .. at' wn.·~-9h' 'ri.o'·' f.b'lln.¢e~ .o~>: .. !'~+.ty shall be·pe'rinitted 

to, be. :_prese'nt. ·(Aine'n.ae·cr ·3/i6;a·s>. . · .· · · 
. : . . . ... . :. . . . . .. .· .. . ' . . . ' . ', .. ~ . '•· .. '.. . .. -. •. ' 

,; _,·, 

' ~ ... 

._; ,..,. 



CQMM~NT TO RULE 509 

. . .. ~!- . . ... 

P·rior Id~ho · Statutes or Rules: I. c. :R. l E; (f) ( 2) • 

Comparable,. F·ed.er~l Rl1l.e: i NPn..et. . Con<;_Jress rejected· a proposed 
rlll~ (proposed f~d·. R,ule. 519) and enacte.~ F .• R· E . .- SO 1 providing 
t.hat priyileg~s·,. }~Xc~pt. as. o.t.he.rwise prqy~q.ed by the Consti tu-

.. · tion, statute's, or ·rules o,f l:he. ~ulJr.~me .C()\lrt adOJ?te·d pursuant . to 
statutory authority,. shall be g·dve·rned by''."the principles of the 
common law as· they shall be interpreted by the courts in the 

· .1 igh;t of reaf;).on and experience." 
:•::,"\ •. ·,' ~.:.: •;;\ . . :. . 

However, under F.R.E. 501, "in civil actjons and pro
ceedings, with respect to an element of a claim or defense as to 
which State law supplies the rule of decision, the privilege of. a 
witness, person, government, State, or political subdivision 
thereof shall be determined ~in accordance with State law. 

·~~ · ·The language of subsections ta), (b) and (c) ( 3) of Idaho 
Rule 509 is-taken from Uniform Rule of Evidence 509 (1974), 13 . 
U.L.A. 262-263 (Supp. 1983). The language of subsection (c)(l). 
is changed to o~it reference to the informer as a witness and 

* :(c):(2:) .. -is ct~lg&,ed .. to provide for discretionary disclosure when the 
·· · ·•:informer is :cii:a· w-itness·.. The:.: Uniform. Rule is patterned after the 

Supreme Court Stand'ard. (proposed· Federal Rule 510) which Congress 
rejected along with all rules of privilege. See 56 F.R.D. 183, 
255-256 (1973). Changes have been made to conform the rule to 
~tate practice, and an additional significartt change was made i~ 
Idaho subsection (c)(3) which broadens the Supreme Court Stand~~d 
exception regarding testimony on the· issue of guilt or innoce~ce 
in a criminal ·case to. "any issue" in a criminal case. As a 
consi'equence of this la·tter change in the ·rule, the third 

. exce:ption provided in the Supreme Court Standard for testimony at 
a su;ppression of evidence hearing is unnecessary and is omitted 
frorif~tthe Uni~:orm Rule a~d the Idaho Rule. 

-.. :.·;··)•:\ . 

Comment: Rule 509 recognizes and provides for the confidential 
informant privilege now provided in Idaho Criminal Rul~ 16(f)(2): 

.,,.:. 

Disclosure shall.not·be requir~d of an 
informant's identity unless SQch informant is 
to be produc~d as a witness at a hearing or 
trial, ,sq.bj ect to any protective order under 
Rule 16(k) _9r a disclosure order under Rule 
16 (b) (8) • 

:• The:''•rule at common law, that a privilege exists for the 
identity ()£ ~·~;~.tsons providing .,,infotma·_tion concerning· possible 
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violations· bf:;·the law is based· on the policy that cornmunJc.atio.ns 
of this kind are valuable to law enforcemerit and shoul4. be . 
encouraged~ and that protection of the informer is nec~ssary to 
aCcomplish this· result.. ;-Tn ... the. same instanc.e:, th~ ',cqurts . 
recbgntz·e that' the accused. has· a->.constitutionally prot~cted r-ight 
to ··pr:·epare and J?re~ent -his:.,.def.ens~.'-· Thus:,: .. ,th,e·-.-priv~Jege· i~ ... 
qualified. ·:·see ··Rovd·c~rro v. Un . .it~d S.tc:it.es; 3 53 u .• s ... 53, 7 7 s .c;·t • 

. 62<3-·, 1 L•Ed. 2d •639 .. :(.1·957). . 

. ·The ·.pr.ivi~ege.:bel·C)ngs:-td <:ttie··· government :q_r pubi:'ic 
entity:, not _ith;e ·~tnfo.r'in:er~.:· ·:tt'· e.xtenci.~. on~y to· .the <ide_rittty of the 
·informer .and ·-not· to .. the communica.tion, unles.s ·his identity w.ould 
be revealed by disclosure of the communication. See., -e.g •.. , 

· Hodgson v ~ Cl:tarlea ·Martin Inspectors of Petroleum, Inc., 459 F. 2d 
'303 · (5th ·cir'r' 1972·)'. 

RUle 509 i~~desigrted to proyide a solution to the 
extreme alterriatives.:of disclosure vs!t nondisqlosure by. 
authorizi.ng a 'disclosqre in .camera. The trial ~ourt ls then able 
to make aninfor-med decision and· is empowered to.enter orders 
that are appropriate to effect the competing policies.-- that the 
irtformant be-protected and that the defendant's con~titutionally 
protected rights be provided. The requirement that a record b,e 
made and sealed pre~erves the process for appellate review. 

·· ·.-.. ·:r<::..::< ·• Alt·ijbugh situations requiring. applicat~()Il pf the, rule 
w'ill most 'liRely· arise ·in· criminal proceeding's ,· ,,tl'le _ rule~ris. a:;tso 
applicable· t·o civil· cases.. See·, ~, Boccl;licc.h!q--·v. Cur:::.tis 
Publ£shing C9~, 203 F; Supp; 403 (E.D. Pa~f1962)(government's
claimt:of privilege upheld in suit for ·lib~l >bY Jersey Joe 
W~lcott's manager against Saturday Evening Post). 

; 
,._·., 

Subsection·'. (a) states the rule of· pr i.vil~ge. It confers 
the privilege on the public entity· to xef\lp.~ to c,lis.cJ.qs~ the 
identity of :an informant, i • e. , "a:--. per spn .,_who t'l?lS: fuJ.nished . 
information relating· to· orass,isting in:){ln i}ly~sti.~~-.tiop. of_·a 
poss.ible. vio:j;{ation.of a. law to a::law en.forcement.Offlcer.or· 
member of a ;·fegislative committee o·r its staff: .conducting an· 
investigation." 

The ·rule· confers. the· pr·ivilege:. only on .. the. public 
entity. The·· Idaho Committee. considered. and. rejected a: p~oposal · . 
that it be also extended·to t6e informarit. Restiicting the · 
~rivilege to the public entity is d~erned to be consistent with 
I.C.R. ·16(f) (2) and with the view that the public interept in law 
enforcement require~ that the privilege be-vested in the public 

-entity rather· than· the informant~ 

Orily fac'ts that woul.d.,disclose, idei'ltity ,a~e ptivi.leged. 
Communicat:fQhS':·are. no.t~Jncluded wij:hJn .~he, pr:ivil~ge ·except to 

:. ·:;.,:the ··extent·'··' tfiat':, d iscl'o'sure~,'of. the1·>Comrnunicati6n would result in 
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-~':·•disclosure of·<tdentity. Idaho· Criminal,_ Rq~e 16 (f) (2 L ~~. to the 
· same effect; > · 

... . The phrase. ~,relating to or assisting in an investigation 
:.of a possible violatiort of· law". is, deemed to be. sufficient.ly ·-
broad to cover ac:t.'ivities such as /fuJ:nishing of general intelli-. 
gence informa-tion, th~ $01-iqitat~on ()·f otl'ler informers and 
assistance in the apprehension of wanted~·person:s. 2 · J •. Weinstein 
& M. Berger, Weinstein's Evidence ~ 510[03] · (Supp. 1983). See 
also~ ~' Black v. Sherator1 Corp.~·of .. Amer-ica, 564_F.2d 550 
(D.c •. Cir. 1977l(informers::assistin·g with.iristallation and 
operation of electronic li~teningld~vice were within scope of 
privilege)~ · · 

The";,lphr~se "a law enforcement officer" is na·t r~str icted 
to ohly those who qualify as a "pea.ce officer n as defined in 
Idaho Code §·' 19 ... 5101 (d)'< or :>M.C.R. ·'2(g) (1.983). I'·t ·is intended to 

··· include all ··petsdns,:-~; whether ···fede·ra·lri'-state, or '·-localautb(l)rity 
who are involved in the law en~o.tc:ement ·:process as that term is 
defined in Idaho Code §<19-5101, tolw±t: "'Law enforcement' 
means any and a~l activitie~'pertaining:.:to crime -prevention or 
reduction and 'law enforcement, including:;•police ,- courts, prose-·. 
cution, corr~ctions; r_eh·abilitation,• and juvenile delinquency." 

,.,_,._ Sub.~ecti~:n. {b) _states:·who·.may claim ~h.e ptivilege. It 
.. , 'permits th:e·::;·'approJ?~-i.ate-:- :tepres~n.t~tiv·e. of/:~the· p~blJq el')t:i ty to 

claim· :the· priv:il~:~~·,;u·t9 the.-· exq11.lsion·of- the ihformantt~> l\lthough 
·\ contrary to·;· the ·common''' law which· pe-~rmitted the in£o:qne111t to _. . 

exercise the 'privilege, this limitation -is consisterHi with I.C.R. 
16(f)(2). 

Rule 509(b) does not d~fine who would be. an "appropriate 
r'ep,resentat·ive of the_-g·overnmentlt for .. th~ p~rpos.e ·o:f claiming the 
prfV'J.f·lege. • · r.t is ~ss.utned that ordinarily .. the atto-rney. for the 
pub~\~·'c _entity wlll'be:· 'the one toexercise-._the· cla.-im:of privilege, 
but.';:;;~~·ome. othe,r· re~resentati"e may be appropriate,. such as . the 
"la~-'~~:enfor9ei~.en·t of£ ic.er" while ·:tes.tifyin<l· when. the inquiry as to 
identity of l-'~ari in-formant is made. 

S\lbsectio·n· (cl s-tates the exceptions and provides for 
· limitations upon• the exercise· of the claim of privil~ge py the 
·public entity_.~ 

Sul:u~eb'tioti tc >·ttl p·ro_v-·iqes for wa.ive.r . ot: _.loss. ,of· the 
·-; .. privilege when "the iden·tity of<the illf_ormer· or ·his->interes.t- in 

1:11~ S\}bj.ect ma.tter: ()f his communication" has been -disclosed·- "to 
·····those·:· who :woula·· ·have, catlse·· ·t:o· ·resent the communication," "-by a 

_::;,_holder- of ·th:Et _privilege o-r. by tihe•. -informer..' s owrt action. 
... ' ' .>:/·.:~. ' . '. ·: :: ~·~~~,· ;.· ;i :> :: : . ' ;;~t<-' 
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·'· A'lthough ·the· public ;:entity .hcrlds d:he: ·privilege, it .may 
be;· waived or :lost ~:-when th'e"''in.former' s:, iden:tity is ··:r:ev.:e.al,ed;. by' the 
infOrmer·_:~~. w~ll ... ·as ·t>Y,._the ·public:; .ent&ty -:simply. because J:here is 

:~then.;·.n:o.furt.hex.reason'':to apply:.:·the privilege. .., 

An informer may discfose· "his interest in the subject 
matter of hls communication" and thereby m6ve without the 

·;>·protect-ion o.f .. the. pr·ivilege:._by.,··:instit;uting.,an .. a<;:;tJon.· and 
·-~~- s ubj·~c t· i ng himself to c.i v. i 1 .disqqye-r,y :J i q that~--.ac t ion~. . s~e '· _.

3
e

5
_ •.... I. , 

w~stinghouse · Electric· Corp •. v-~- :Ci.ty 9f::/J3u.rling_ton, .Ver.mQiit, . 
-F ~ 2d '7~2, . 770. (D ;;-G ~-- Cir .-. ~~Q5) (.IINo. J?()~i,(:!Y i,.s fqrth$.red .,bY; 
permitting the. Government to(·§.uppt;:e~·~,::~nfiltmatiqn :wh~c:h -.~he 
plaintiff would. have. had to (ii9c~gse:.!~.)1,!.: · · 

:. : ,•_;The'c phrase -which·_ l-imit~ disclosure "-to :thos~ who would 
have-: cause to-': tesent;·the-.. · .. communication." .. -means ,tl}a.t ·q-~sclosure to 
anoth~r~public erttityi·~law enforce~~nt officer, ~r.to a jQdge 
pursttc:u'it · to the rule will :not defeat· the privilege • 

. ":";·,-

Th~-public. entity cia~"waive-the.pri;f{~ge by di~~losure 
of ~he ~nformer•s.identity to those who-would have rea~on to 
re~~n&·the informer's communication. 

··~~~· ·, 

. ·.. . The ·Evidence Committee remains convi11ced> tha,.t ~hen .. 
called a~ ·a~ witness by. th~·.public entity .. -the :infor~.~r' s.: .s..:t;.a~u.s 

·,·'"should :.be~; di:=:rclos·ed·becaus~·-.·his_~,:r.e,lationf3hJp·with ,tpe· pul:p;l~ 
· .. entity is ·rel_evant to his. _c_r,_e,(l·~?iJ.:it;y .. a~d.:·he mupt;-. be>. subj~qt_ .to 

full cross-e~·amination. Iriforfn·ants · are .. ·-kriown: .. ;to·· be ... ino.t1Y.ated. at 

Revised 6/1/85 



f, "• 1 ~ 

;·.:·· 

~im~s by pecuniary ·rewards,\reduced senteqces. or ~ev~nge. If 
.-,.·<these· underlying ;factors are n.ot ele;pos;ed, the. trier of fact w_ill 

'be··-hampered in.ascertaining. the.:·tr':lth •. See, .. ~, Il~rri~ v . 
. united States, 371,·F.2d,36.S (9-th_,Clr. 1967) •. See.generally 2 J. 
··Weinstein & M. Berger, Weinstein's: Evidence 11 510 [05] (Supp. ·-· 
1983)··~ 

The questio~~wheth~~ the· public entity is obligated~to 
:produce_ the informer ·if ··the· defense is unable to·1 and .to what 
extent, is -not covered_._by i•Ru~e ... 509. ·>See, e.g;.:·, Velarde~ 
Villar.real v._united States, 354 F~2d 9, 12 (9th Cir. 1965)("If 
i't were ·made to appear :·tha-t·, the< Government, through reasonable 
eff~rt, could have produ6ed tthe~infbrmer] and yet~failed todd . 
so ~-t1en d~fe_ndant demanded such production, there should be a new · 

;_ ··· tr ia1 •... Ori :_ t~·e other hand, if the Government was actually unable 
by· r:easo.riable effort to produce ·him, we- cannot hold that suc:n 
irtability ~ould require a dismissal of the case, unless of 
course, the Government· itse1~:· purposely>. saw. to i.t; that. [the 
informer] ·disappea~ed ••• We know of no rule that the 
Gbvetnment is:under any general obligation toproduce an 
informer."), (Court: remaridedi:· for further ·.hearing,~- whether 
government "was genuinely unable:· .through reasonable e-fforts to 
produce [the informer] and also, if such· be tbe Qase, that the 
'Gove·~nment· di(l not, ·take steps to see to. ·i.t tha~ [the· informer] 
would .be or become ·unavailable as a witness~") •.. : 
··;·.:··/~:::~~~· ...... ~~~.~ ~;: . · .. f... .."·: ' ..•. > ;:· ;.: .... ,, : • 

'·: .•:r•::: ~_',~;·:;;;~~~~:~.- ·c • 

... · · S(lbs·ectl'On· ('c)( j;:) govern·s:. -those· s'ituattons ·when· the 
:informer may· be· able/to·: give'··t~stimony, ·.his identity is demanded, 
and t}le public entity. _claii\ls the pr iv'ilege. A distinction is 
made ln the rule between: brimirial·· and· ·civil: cas.es as··· to the 
staridard to:,' be met~ . In a c'riminal case .. the accused· is required 
to_ Show that the informer may. be able. to give testimony ~-'relevant 
to· any issue;" where~s ln· a civil case the· party .dema.nding · 
ide)'litit;t _of the i·nformer i_s: required to· show· that he:may· be. able 
to ·-<iive .:testimony n·relevant _to a .. fair .·de.termination of. a material 
.is:su£~' ori the~ mer.fts.·"' ··A. fu7th~.r··.d·istin9~ion between\·qrlminal and 

· civ'i'l_ cases· j,~~s ··made ·in-'th~· options or: .po~ers:: ··granted:· the court if 
the_ c:ourt finds. there _ls': a ·r.easonable· p_robability·;the< informer 
~an ~i~$ testimony and1 ~he ptiblic entity,refuses ~to comply~ 

. . 

_ .. . · .... ~li9~ing··'t:pe'.accu~.~d· ta··9e·e·~-- ···the __ identity of• .. the infor
mant who may· :Pf:! :able. :to g-ivE!:·.· .~estimon.y :"on: any· iSS\le". is in.tend;ed 

· ·: ': · t.o ·apply· a~ .·a+l s~ages: of·.:. tile; ·proqeedings.,. fn.c:,luci·ing. the pr ~~ · 
l'iminar:y hearing arid pre~t·.rfal motionS'.-· As pre:.viq,usly. noted this . 
is broader tha~ was the propose(i:.· Fe'Cier·al Ru.le whic}l wa.s .. 

. rest.r+~ted tq •. "th~ is,s\.1~ of guilt or innoce.nce," i-7·' at trial 
· o,r; ·''t?·· P,r_e~tria.l.Pr()ceed:±hgs·. to determine ··the. :legality of evidence 
._·. o b ~.~±,·ned_ . b~:·· ·t.~e · 'g 9Y eJn,men t , : .. · f:. e3•:( ·•· s u:ppr ess iqn·• ·-:\lear ings.· .{. ···Tb·e . 
. pro'po,se'd ·Federa·l. lUrle•· w:as· based> .squ·ar~~y; on<.the. Supreme .Cpur t' s . 

... ···~. qet,J~.io)'~'·tfli~:.Rovi~r:·o·- ·v·~···JJn:Lted·· s-.t;ates··;·· 353.·-TJ .s· •.. -Sa,·. ·7 7-.·s •. ct· •. -. ~2 3·, 
• ._,, ••• ,:. 1~r-·,,.,:J.Y:"r}lE:-cti:·a~~f. 6''3l!!1{f~:e:l957')Z::-i,_., .. · ':·~:.: .::J·iE .. .-w.;·i .·"- .. · 

:Revisea···6/i/85 



·, .. 

. ··. Irt a· divtl ;ac·t<ion .:the>·.language of the· rule .that the . 
pa•ity demanding .dfsc1osu.re m·ust:' show that the i'nfor~~r Il\aY: be·. 
aole: ·.to .. :g.ive ··:t:·estim'()hy.· :".relevant. to . a f.air dete·rminati()n .of~ a. 

·materia:T iss:ue ·on ;the Jne.r:its" 'is identical .to ::that of t.he ·. · 
prOp·ose:o ·F·ederaJ> :g~+·~··:·.:. :rt· .!"9· -·i~l. a·ccord· wi-th· the practice·<·in the . 

:f'ede·.:rar court's ~:·_;· See 'generally. ·2 J.; · Weinstein & ·M. ·_:Berger;_ 
Wetnstein'·s··Evidence .,(' 510 [05]· .(Supp. 1983). See· also Annot.;. 
'·•"Npp'ficatiort''··:.in :-federal cfiv11 action of. -government:al pr.ivilege· of 
nond.iscl6sure>:of ide-ntity of ;informer.". 8A.L •. R.·Fe9 •. 6 (197.ll. 

When the public entity invokes the privilege, the court 
.must give ;:.the public, entitY.··.a.t1'~().~·J?.(.)rt:un.iJ:y.,to sh,9w •in camera 
facts cr:eleval1;t~:;to :.the que·stion:····:wh,etJier..:Jthe :in~·ornier: ca,n,.:,in f~ct, 
s upply>·;tha t ·:·.testimony •. · . The,:: ahow,in._g."will; · usu~J.i:ly;· ·be.-:. in the ... ~orm 
of 'af·f~idavits, -but· the court · can.<:•or:de r .. ~hat ~:-test·imony;: be .. tak~,n .if 
it cannot be ·'·resolved by affidavi-t··.: 

' . .~ 

.· .. ::.:·f :If the coUrt· or.ders· disclosure· and the ,pubJ1c ep.tity. 
· refuses·, the ·dour t can ent-er appropriate relief· dependent upon 
whether-·it is a criminal or civil· action~ ·In a .criminal case the 
relie$!iAmay include one or more of the following: (Al requiring 
the prosecuting attorney to comply, (B) granting a ~ontinuance, 
(C) relieve the defendant of the obligation to disclose, (D). bar: 
specified· evig-ence, . ot (E) dismiss. charges. Simila:r :powers exist 
in· respect.·t.~~~·.disco·very :unde .. r .. T.l~.-c •. P .• <:37 .... and I.C.~.~ _lq(J>.·:<·.I.n a 
civil ·"·'case, tipon>noncompliance, t:he court· is· empowered to make 
a.ny dt~:der "the' interests .. of jus.tic·e. requi,r.e. n ;~~·. 

,:,.:;~· 

:ii§r<.~ No· parties .or c.ounsel are permitted to attend the 
showi¥fg. in: camera and all evidence is to be sealed and preserved 
for appellate re~iew. 

No Idaho case··law has 'been found~- The Cqmmittee is 
informed that· it .is the praotice of .. some Idaho _,.,tr:i,a}~:-courts to 
require the·· disclosure· of<>the ':identity of an: informg·r under 
I .C.R •. 16 only ~f ·the inform~r will •:Qe.:~used a-t;:~r.ial:,· on the 
ground that :Rule:-.;.:16· does ·'.riot ·.require ·the· disclosure of the 
identity of ari-· informant>who ·may not be called at trial. The 
history and· design of·I~C.R. 16 supports this· v~ew. 

The genesis. of I .c. R•. 16 ::is Iqaho Code § 19--130 2. It .. 
requires that the prosecuting_ atto·r;ney_ endors~ .on. the infor.mat;~on . 

. -"the names, ofr·',the witnesses known .·to·him at the_. time of 'filing· 
the same" and any others:subsequently learned, except rebuttal 
witnesses. The purpose of the statute is to inform the defendant 

. of. the names '"Of· w.itnep;;es who are . to test-ify against him so. tpat 
he may have th~ · opportun.ity· to. me~t and controvert trl:leir · 
evidence. State v. Stewart, 46 Idaho 646, 270 P. 140 · (1928) 1 
State v. Mund~.ll,,;:66: IdahO 2~7·; 158 P.2d 818 (~945). t The statute 
is . not :mari.p§tf;Qi"Yi';. hpwey~r 1 :. aQ-9 tl.l~ ;::ciiee~nd(it'l t·· tnl!.s.:~ m.a,k,e a showing 
that he(:· was ~;~sfu;trpt ised'·y1F'u:npt·epared .. :.t-o · cross7e:xaffi·.,i,ne ~or· prejudiced 
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when .a witness is ·allowed to testify whose name was tardily . 
enci'orsed·on the informat.ion:, State>v. Stewart, 46 Idaho at 650: 

·State· v. Mundell, 66· Idaho >-at .3.04:.,-,,o~ 'not endorsed ,at. all,. State 
v. Fedder , · 76 Idaho 5·3.5,. 2 8 5 .. P. 2d 8 02 ( 1 95 5}. . See also state · v ~ 
Smoot, 99 .Idaho. ·ass:, 590 P;.2a 1001 (1978) (d'elc;lyed, ... disclosuJ;e, ::ts 
not -per se reversible error); State v;. Hoaglund ,p 3.9.-,ldaho. 4.05, 
228_ P. 314 (1924) (tes·t is· whe,ther or not. defendant -was surprised 

··or prejudiced by endd'rs·ement of name. of witness ·dl,lririg trial);. 
State v. Olsen,·103Idaho278,·647 P.2d 734·· (1982)(Idaho Code§ 
19-1302 expressly excludes rebuttal witnesses from the 

;_.endorsement requirement). 

Following Brady v.· Maryland, 373 U.S. 83, 83 S.Ct. 1194, 
10 E;r···Ed. 2d 2~s· (1963) {"the suppression by the prosecu-tion of 

· · evid·~-rtce favti"rable' to an accused'" uponi reques.t vio·lates due 
procfess where the evidence is materiaL ·to guilt orz, pun~shment, 
irrespective of the good faith ot bad faith· df .the ·prose.cu
tion."), Idaho granted a limited right of discovery to the 
accused. Enacted 'in 19691 ~daho Coqe~ §·. 19•130·9 provides that the 

··.'court "may~ order ·the prosecuting a1±·-torney·. to provide ce.rtain 
·:{,:.~\.:-evidence to the :defendant. 'The statute .;was in large ·measure 

··copied verbatim from Rule 1-6 of the''<Federal- Rtiles."·of ·cr imlnal 
Pro~edure, which is still .·the -law in the' .. federal courts. 

,\'l: 

. _ . . . .The Td:ahp ~tatute: .. do~s riot prov_ide for discovery of the 
·i n~me:s -and_adq{Fesse·s ··of stat·e's .wtt11.es~~~- '.•arid'·.'·i~::'~~;Kpressly . 
provides i"th~{t'··fihternal.:investigative;: report·s·are•no.t 
discoverable •. Permfssible discovery:.under section ·19:.o.1309 was 
made expressly subj~ct to protective orders under subpar~graph 
( 5) : . 

(S) Upon a suffici~nt showin~ the court 
may at any time order that the discovery or 
inspection be-denied, restricted>or deferred, 
or make :such oth~r order as is .~ppropriate. 
Upon motion by- the state~ the court may permit 
the . state t.o make such showing, in whole or -.~n 
par£.1, iri~··· the fQtm'. of -a> written .. statem~nt · to< be 
inspecte-d by .the court in camera. If the 
court anters an ord~r ~ranting r~lief foll6~~ 
ing a s11owin~ in C(lll\~ra,the e~tire text of 
the sta:te' s sta-tement' shall be:: sealed . and. 
preserved i~·the··records of:.·the:·court··to·.be . 

··mad::. C\VaJiable to· the·appella~e C:()ur t in the· 
event of ·an: appeal :by ·tbe ·defendant. 

. . .· . . 

-:'.The Idaho · ... statu-t~-- fu~he·~: pe~mits the .. _. im~o·sitlon .. ·of sanctions for 
noncompliance with it_s orders• in subparagraph (7): 

.. ·.· .. 

. . ···( 7 )_ · -~·· .•. ·.··:. · If.<··at any·: 'time -during.;. the·-
·.< • 90':-1.~.9.,~-;·:·o.~·--~pe~ pto~ee·(lfngs it is2';1:>rought ·to the 

· .... :-.~: ·a::€tElfrti't1·~on·:·off~··the. 'C:o·u'r·t··,··ttlat::~,a\• p'a'r·ty': has<fai·led 
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'to '~comply _with ;this· section. or,, with an< qrd.~.r: 
-issued , pursuant, .. to :this ·:section, . the ,<;cntr t ~ay 
order such party to·~.perrnit the-.. discovery _or· 
inspection:· of ·>rna ter ials .. npt previpus·ly · 
dJsclosed, ·grant ,:a continuance,.. or.,prohibi t 
the<;party :from -"introducing· in ;,ev.idenc~ the 
material not "'d isci!Tosed, or ,~d t :may eqter suqh · 
othe·r' order a.s d.:t -deems just under the·· ..• 
cird~mstances~ · · 

The· Idaho Criminal··'.Rules ·were.first :adopte<I··in 1972·. 
The original I.C.R. 16 granted expanded discovery rights to the 
accused andl_.::qi}l ike·· the :.r~d:ral· Ru+e 1 --. inc1udec1·;C1.:J(.fOV is~on at:· 

'.subpar agraph<,:.~.6 (1)" (vi) · that~-,· upo·n:;r;e·quest t<·:·tf1:e ::P:FoS,e·pu1:.qr: · "9hall 
furnish to the defendant a written list> of::'the:.~n.arn~s.,. a.nqc'-_·.,, 
addresses of all·persons having knowledge of relev~nt· f~ct~ who 
may· be called, by the state. as .wi tnep$es at t,he .. ttJaJ.,.: .- • • " It 
furth~r:.-provided,. however, that .. ~ [nlam~s. and, aqql;es~e.~ of .. th~,_. 
prosecution witnesses··, shall .not:· be, suptj ect to dis,cl,os·p,t;e lf the 
prosecuting·· att·orney cerbj.fies tha.t.1::o. do so may spp}~ci, .t:~e · 
witnessi· or others· to physical or substantial economic ·harm or 
'coe rd~ton. "-. 

{1-.:'' 

Rule 16(f) further provided for protective orders\~ 
.languag-e ·taken. verbatim~- ·from Idaho Code § -.19-1309 (~~). The :;;:!. :;~; 

· .Comment_ary of::, the. ·Adviso+Y· Committ:e.e that: ¢~rafted Rule 16 .. (;~9:-72) 
·.s t·a te_s l.n'· pa=r't: ., .. , ·- . · · · · · · 

'. 

· .. The- pre~ent: -Ida}1o la.w provid.e·s that t:he 
court· upoh motion for d_isc.ov,·ery may issue. the 
order. The proposed. rule· ·is c.hanged ·to 
.. shall"·· to. maj(e clear tha.t •;·tl'le· j ud'ge must 
order discovery if tl?e .. c()hqitipris spe.ciJ.ied in 
the ru.le ¢)~.i~t. ·. Th~·,. reas?n f.qr such a.. c.h.ang e. 
is· based· upori 'seve':c:al :f.edetal· :court ,dec:.iP.i.on·s 
which. have·· construe<I :the c_urrent ,language. o~ 
the;:;_:Idaho :law ._as-giving. :the...- c:.ourt a ;d-:i,sc.rE:1.t:~.on 
as. f;;,o whether [t<>l grant discovery [or ·aeny] 
disc•oove.ry. because,,.the party· did not 
demdristra'te thab his request for disqoye;r--.y; wq.s ... 
warranted. Further, :courts have held that· . 
there ·must be· a-.showirtg·.~.of ~actual ~need be;for.e 

· the discovery woll.ld -be g~anted. Ttl,.e pro.po.sed 
rule makes disclosur.e mandatory under th¢. cir
cumstances desc.r ibec1 in the rule and. resol v~s 
arty arnbiguity~as may currently exist in the 

-direction-of more liberal discussion. 

··,· ·.· ..... /!'he ·pr ~nc ip1e. _ a~gurnen.t·. a99-ins.t: .. (li$cl.osure 
· o fi~ ~::ith e ;:'::ide n t:-1 ty ,.o,.:f :~ w i;t,n.e s~·~ s .,_·pJ;. i.o r •:.~.to. /t r· +~J- .... : >. 
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has ibeen the danger .. to the ·witness, e it her· Q. is 
:·being subjected to physical harmo;.or: to thre~ts 

desired to make:-the witness unavailable or to 
influence him;· to change his testimony. · This 
rule however gives .. tb;e state an altern~tive 
when it believes .. disclosure will create .. an·· 
undue risk of harm to the·~itness: it can 
certify · that;.pretr·ia1 disclosure will.•· "sQbject 
the witness or other~ to physical.·or substan
tial economic h~rm or coercion" in which case 
disclosure shall not.be required·~ ~ 

Red-Eord,;·Proposed Idaho Rules·of Criminal Procedu~e, Advisory 
Comtli;'ittee to''ji.theSupreme ·court. on Rules ·of.;Criminal ... Practice and 

\::· ProC:edure, 6·'~;;..66 ·-·(1971). 

" . As provided ini~C~R. 591 the Idaho Criminal-Rules 
"<JbVern all· crimina!' proceedings·.: '•· · • ·· .~->!'.<•····«rhus ,,the,; requir-ement 
·under Idaho Code. § 19-13'0·2·· _th~t names: a·nd addre-sses::. o.f all 
wi tness'es· for tne prosecution be.: endorsed on the information has 

· been abrogated and the accUsed must rely upon· I. C.R •. 16 .. for 
authority to obtain this discovery. See State v. Good~ick, 95 
Idaho 773, 519 P. 2d 958 (197.4) (-I .C.R. 16 is controlling), (it wa~ 

-·~'· not ,error o.'nder I.C~R. 1·6 to: allow witness to testify even though 
his name was: ~ot· endots~d- on· ·_the-. informa~tion,- .. in. the absence. of a 

. ·-&; i re·que·~t. ··for;:;;;~rcorit·inuan·ce ··or-.: ·showing,( ·of'';\-,pr·e,j udi(:.~) .• , See :also 
,. State :.v •. -N~'t*son ;··~,~7 .• Idah() 718, .552·-··p .2d,:·226· ( 1976}(::,it .was·:.. error 

to prohibit testfilioriy ·of witness- whose name was not· endorsed on· 
the informa·tion. in ·absence ;of ·.r~quest- \fOr' continuance or showing 
of prejudiceJ,·tr,.c.R~ ··1'6(:al;Jl> (vi'') "[;1,9-7-2'1 "·is· essentially the 
purpose. of the endotsemet}t .· re9uite·m.ent of Idaho Code 
§ i 19-1302 •. "); State v •• Stnoo.ti 99' Idaho· 8.S5, 8 59~, 590 P. 2d 1001 
(1978) ("[aT delayed dfsc·l·o~\.ire by the prosecution is not per se 
rev~~-~sible erro~."). Brit ~£··.:State: v. McCoy, ·100 ·Idaho 753, 605 
P.2·~i''.517 (1980·)(de·layed-. discl()slir·e of document .. ·so~ greatly 
pre't:udiced defendant's prep.~ration or presentation of his defense 
tha-fi• he'. was denied his conat·t tu'tionally gua_ranteed >f.air trial) • 

. ,·;.·'··: 

-The'"·Idahd Crimin~l Rule~ were' amehd-~d in:.f9ao and Rule 
16 was. subStant~ally broadened>. However, :1:he prqv.:ia·:ion requiring 
the state to proyide the li~t· o:f. nam.es and ad:clresses of state's 
wi tness~s·· (~.c ~R··. ·16 (b)' <~>.>·~>and.·t~:e'. prrovision::,for ;p:rotective 
order"·S (t-.·c··~R.• 16-{k) ). we·re~ 1-~ft· :larg.ely-·--tntac;~i. Ad.d.iti.onal . . 

' .. provisidn's -~~re . iric:ludecl .tc) ._ .. t~quire ·.pro'd~ctJon:·of ·statemen"ts made 
. by state'~ ~itness~s .:(l.~C.R. 1.6(b)(6J)-•(lild-·-:in.terna:l investigative 
· reports (I~C.R• 16(b)(7))',, tq··all,ow t~~ ?efe,ndant <to make a 

·speci-al. show ing• ····of.· .• · ne;ed ·• £6 r · d iscov.e r·y ···.• no e· >a l:r;ead y ····express 1 y 
. provided by the rule (I .C'.R. 16 (b) (8)), ·and to expressly provide 
for nondisclo:sure of informants (I.. C. R:~ 16 ( fJ). 

, .. ; . 

• , ,.:·f-''' ··th.~:\i~J?r·~.~.eri-t:l:·.]:·~c-~:;':•··~6:(~}(6 .. )': .·req:uir.es· the l?rosecutor, 
·upon' req:uese.~~~~to:·;:~fu'fritsh·"'-:the':··;;.aecused, :.,":·ar\Wbi~·-tten~·-i·li$t ·of the names 
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and addresses ·of all persons ··having knowledge· .of relevant- ,facts 
who may b'e called :by the state as· witness·es ·at .the- trial" and the 
statements made by":prosecution witnesses or· prospective: 
·prose~ution witnes~es •. Rule 16(b)(7) requires that the defendant 
also be fti'r'i'iished,':upon r·equest ,·.copies. of··repOrts· anq memorandum 
made' by the· J?OJfioe ,·of:ftcers·,. or inve:stiga~ors·: in ·conn~c,.t~on, .w~th 
the ca_se ~ These· reports: or ten contain.,·-the' names of. inforine.r~_s. ,and 
the' inforrric~ft:ion received ftom . informers •. 

''. . .... 

. .·. .. . . under Rule i6(b)'(S), the c~urt. h~s. authority. ~in its · . 
.. d iscreti.on ,·"·to order that ·defendant_ be pr.ovided additional-: . 

. .. ma.-t,'~rial or lnfot:tt\ati~n up·on a "showing he has,.subst~ntial need 
-. in ·'the ptep·a.rat:,iort o~ his case for :~<l'<litional-·mater ia~ or 

.. infor·mation.'-nq,f·. othefwise ::·covered- ·by:,Rule· :.:1'6(b )~'r:iand >that:he is 
unable without undue hardship to obta-in ,;.the .substant{al 
equiva~ent by other means." · 

. The ability of the>accused to discover -the identity.of 
the inform·ant under the existing :·:J:•C•R. 16·( b)(6), (7) and tel is, 
'h6wevei;~i~s~ridted by~Rule;l6(ft as set forth abQve, · 

,~· The existing I.C.R. 16(k} further p~rmits the co~rt, 
upon· a?~-prope,r showing, to deny, restrict or defer d:!scovery at 
any time, including "an order denying a request.fori,disclof:)ure of 
names .and addresses of witn~sses or othe-rs _who may·');.?~ subjected 

· .. to econom.ic,.:·~pysidal o.r:·other· harm or coercion." ~he showing 
''may.· be,~~:-" iii' wnBte·or'··. in':part , .. ".in ::the-form. of'~.~- .wrj. tt~n· statement 

t:.() J:>e :hf~-nspec·ted:· by the judge· alone-~" . Only if the p~.otective 
order _,~)~s · gr~nted must the court seal and :preserve the, party's. 
statem~nt fbi' appellate· review. ·· ·· · · · · 

-~~:·.. . 

The broad disctetioh.ary powers of the Idt;iho trial. court 
to deny disclo~ure of the informant. under Rule 16 (f.) ang to ·.:~nter 
protective· orders under. Rule 16;( k). compe-ls the conc.Jusiotl .th-at 
disclos·ure of the identity of .the informant·! under exi.sting. Icj~ho 
law. -lies solely within the disc~retion. pf,the- couJ;t UQder Rule. 16, 

'··r-egardles'S Of, whether the. ineormant:·:•· appe?3.tS as a,,. .. w.itrl~pp.· at ·?
pre-tr.ial. hea~;~ng ·or at trial and regardless of whether..· he· has . 
testimony on·~he issues of guilt or innocence or any other. 
issues, includ~ng the ~egality of evidence obtaiped by the state. 

·.···-

The Idaho Supreme Court has held that the trial 6ourt 
has broad discretion as to.what sanction should be imposed.and· 

-whether a ~anction should be ~mposed at all for n6ncompliance 
with its discovery orders under I.C.R. 16. See State v. Buss, 98 

·Idaho 173, 560 P.2d 495 (1977)(Rule 16 does not dictate that 
evidence not disclosed be excluded from trial, but gives the 
trial court discretion as to sanctions and "the trial court's 
=e~ercise of~that disc~etion is ~eyond the purview of a reviewing 
court uhless it has been clearly abused~">~ State v~ Smoot, 99 
Idaho .855, 590 P~2d 1001 (1978). But cf~ State v. White, 98 
Idaho '·781·,, ·572;,:, P.2d 884 ·:.(1,977) (per curiam); (it.· was error to 
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dismiss under .. I~C.R~. !16('g) .as a·. s.~nc~ion for failure of the state 
,;:<-to· pre.serv.e defendant's truck.; io q.b9~nce o·f .Ci st}.owJng .of 

prejudice). 

I.C.R. · 16 requir:es that defendant make a: "specific 
request" for information required •. · A p1;osecuto.r' s failure to 

· . disclose evidence which has been· speqifically requested, "is 
seldom, if ever., excusable.••.· State,; .. V. Brown, 98.< Id~ho 209, 560 
P.2d 880 {1977){quoting from United States v. Agurs, 427 u.s. 97, 
106·, 96 s.ct. 2392-i 2399, .49 .L.Ed.2d 342 (197.6.)). If a specific 
request is made and refused by the prosecutor the Supreme Court, 
on review, will-apply .. the test., "whether or: no.t the f~ilure to 
disclose has denied the ,defendant ~, • • e~iderice [which] might 
have affected the outcome of. the t:.r ia1." St~te v. Brown, 98 · 
Idaho at 213,· 560 P.2d at 884. 

"' Howev·er, in the absence of a "specific request," the 
test is "whether a defehdant has been .prejudiced.:_by a 

·prosecutor 1 s failure to vo.lunteer evideno.e available to him. n 

· State v • Ward r 9 8 Idaho 57 1 , 57 3 , 56 9 P,; 2 d · 916 , 918 • ( 19 7 7 .) • See 
· a.lso State v. Totten,. 99 Idaho 117, 577 P.2d 1165 {1978){the 
prosecutor has no duty to volunt·eer information regarding the 
whereabouts of an informant. whose. testimony was·. allegedly crucial 
to defendant's defertse<of en.trapment in the absence of a 
"specific request~·~r a"sho~ing of p~ejudice) •. 

..... t' : ;;~ '· .•• ~ ·~ • • • " ·.-·· 

Adopti.on ·of Rule 5o9·,:would ... i modify Idaho .. law under I.C.R. 
16 to the extent that·,: the privilege. applies in. both cz.:iminal and 
civil caseS I that:: the privilege is. waived: if th~: ~q~ntity of. the 
informer is disclosed to. ''those who:: would have caus~, t.o. resent 
the communication; and, that upon a finding that. there ia a 

. reasonable probability .. that· the informer can, in fact, supply 
"that testimony," the trial CO\lrt does not have d-iscretion 
whether to order·disclosure as under I.C.:R. 16, but does have 

·discretion as to the· form of relief to be g·ranted . if the public 
entity elects not to comply withthe disclosure order. Rule S09 
would additionally resolve mariy.uncertainties now existing under 
I ~-C • R. 16 { f ) (2 ) • 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 510. Waiver of Privilege;.,by'Voluntary Disclosure 

A person upon whom thes~ rules confer a·privilege 
against a·isclosure of the confidential matter or communica
tion waives the privilege if h~ ·.or.,: his predecessor whil.e 
holder of the privilege voluntarily discio'ses ·. ot consents to 
disclo~ure of any signific~nt part of the matter or communi
cat~on.:;:,, ~bis, ~ule (joes. not apply if· the disclosure ·is;.it;s~lf 
a privil~ge~ communi9ation~. · 
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COMMENT TO RULE 510: 

~- Compa~able Fed~tal Rule: None. ·Congress· rejec~ed a ptoposed 
rule (proposed Fed. Rule 511) and enacted F~R.E·. 501 providing 
that privileges, except as other~ise provided by the Constitu
tion, statutes, or rulesof the Supreme Court adopted pursuant to 
sta-t;;q:tory authority,. shall be governed ·by 11 the principles of the 
commpn law·a@Jthey shall be interpreted by-the courts in the 

· 1 igH:.~ of reason ·and _exi?er ience. 11 

. However, under F~R~E. 501, "in ci~il actions and pro-
ceedings, with respect to an element of ~ claim or defense as to 
which State law su~plies the rule ~f ~ecjsion, the privilege of a 

. witness, person, government, State, or political subdivision 
... ,;, thereof shall be determined fn accordance with State law." 

I~aho Rule 510 is substantively identical to Uniform 
Rul_e:"'of Evidence 5.10 (1974) ,_: 13 U.L.A. 265 (Supp. 1983). The 

. Idaho Rule. ad.~s the +angua9,e "of the. confid~pt~.~J matter or 
.:.:; . .' c·ommuni.catio,q;~t.and>rchan·ges:lt:he·phrase. "ariy·· sigrti:ficant ·part of 
·· the pr:L.vf+eg.ed :matt:~r" ·t:o.·-read "any· significant part of the 

matter or communic~tion•" The Idaho Rule is identical to the 
proposed Feqeral Rule Sll. See 56 F.R.D. 183 (1973). 

Comment: Rule 510 recognizes the rule at common law that the 
privilege of confidentiality t~rminates when the holder by his 
own ,:.:act destroys that confidentiality. · The rule must be read and 
appld~~.ed with reference to what the pr ivile_ge protects. ·For 
example,.· 'the attorney~client privilege protects only confidential 
comnt.Q.·:nications. However, ·the underlying facts may still be 

· ;discovered a:q,~ t·estimony regarding the underlying facts does not 
waive the privilege as to the communications. 

The rule makes clear tha·t disclosure of a privi-leged 
communication, when the disclosure is itself privileged, does not 
constitute a waiver, ~.g., telling one's psychologist the 
contents-of a communication wi~h one's lawye~. 

Rule S.lD requires only a voluntary.disclosure. It need 
not be an intentional relinquishment of a known right. <?nee the 
communication has been voluntarily disclosed, it becomes irrele
vant whether it was· intended to constitute a waiver. Se·e 8 

:: W.igmore, Evidence § _2327 at 636 (McNaugh,ton rev. 1961)-.-
~ ', :~~ftZ.?if'f.; . ):_\ .. :~· . . ' . . . ·:·· .. · . " . . 

us·e 'cff ··the phrase "any significa'Ii.t part of the matter or· 
com~unication"· is intended to confer discretion on the court in 
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the application of' the rule with reference to what the privilege 
protect$~· 

The rule makes·n~attempt: to.define what constitutes a 
waiver when one -of -two or rnor·e joint. holders of-, the 'privilege 
dis-closes· the. confidentfal- commu.nicatio~tl, leaving J ... esolution of 
these· situations to the courts· on·-·a_ ·caa·e-by-case, basis with 
reference to ·the objectives of the particular privilege. · 

There is·- no~ Idaho stat-ute providing in·. ge-nera~ for 
waiver- of a privilege. _ I.R.C~P·._ 35(b) provid:es fot waiver of the 
doctor--patien.t> privilege in:· an act1on· i-f. a ---par-ty,.examiri'ed. 
pursuant '···to ·:D~R~C-.P~ JS(a) obtains:- a copy· of- the-'·'·e:xami-her •s 
repotf·or deposestheexaminer. No-other rule regarding waiver 
of privilege ha·s been found. - Rule 510 is consistent with the 
proviSion f6r~waiver in I~R.C~P. 35(b)· and etistih~ Idahb case 
law. 

.At common law and under existing Idaho decisions·, a 
waiveGof a privilege may be ·effected through a non~privileged 
.disclosure by the party entitled. to claim the privilege. See 
SkeltQn v. Spenser, 98 Idaho 417, 565 P.2d 1374 (1977), c~rt:" 
den-fed, 434 U.S •. 1014, 98 S.Ct. 730, 54 L.Ed.2d 758::- (1978). 
A).t_hougtF _nqt· ._,couched in terms of waiver, making thei same 
sta-femeht·s_.to-~ third persons has beeh found- persuasi-;:ve that the 
clie·ri_e'i·s commu·nicat.:Lons· to her attorney were not iri;tended to be 
conff9ential, and therefore were not privileged. s·ee Compton v. 
Comptcfn, 101 Idaho 328, 612 P.2d 1175 (1980). 

Under Idaho case law a person can waive the rnaritai 
privilege by failing to object at trial. See, ~' Hess v. 
Hess, 41 Idaho 359, 239 P. 956 ( 1925); State v. Anspaug-h, 97 
Idaho 519, 547 P.2d 1124 (1976)~ or by failing to clearly and 
precisely state the marital privilege objec-tion. .See State v. 
Chaffin, 92 Idaho at 629. The-Idaho Court has also held that a 
party may ~1a,d.m the attorney-Glient privilege<·during d:l.scovery 
and later wai:ve itat trial. In Re Merek's Estate, 94 Idaho 15, 
4~0 P.2d 609 (1971). 

However, merely testifying that one followed his 
doctor's advice in caring for an injury does not constitute a 
waiver. Brayman v. Russell & Pugh Lumber Co., 31 Idaho -140, 169 
P.- 932 (1917). Nor does one waive the physician-patient 
pri~ilege by testifying that an accident was the cause of an 
injury where he did not testify that a physician had attended 
him. Federal Mining & Smelting Co. v. Dalo, 252 F. 356 (9th Cir. 
1918). Te~timony by the witness and a physician as to hi~ 
injuries does not constitute a waiver as to other physicians who 
had attended him. Harrington v. Hadden, 69 Idaho.22, 202 P.2d 
236 (1949): Jg_pes v. City o'f. Caldwell, 20 Idaho 5, 116 P. 110 

.. (1911). . . 
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Any heir, benefl9iary or, pe.rsonal. repre~entative of. a 
decederit who wa~ enti~led to the priviiege may waive the 
privilege. See, ~, In Re Goan's Estate, 83 Idaho 568, 366 

;···p. 2d- 831 ( 19biT; Ih Re-, Merek 1 s .·Estate, ·94 Idaho at ,JS. A 
privilege may· also be,: waived by entering into a contract that so 
provides. Murphy v. Mutual Life .. Ins. Co.; .62 Idaho 362, 112 P.2d 
993 ( 1941 )J Trull v. :Modern Woodmen, 12 Idaho ·318, 85 P. lORl 
(1906). 

Idaho law is. unclear as to: (1) whether a disclosure 
which is itself pri~ileged can constitute a waiver; (2) whether 
disclosure to, third persons necessary to accomplish. the purposes 
of the confidential. relationship are ·protected ( e •. g., legal 
secretary, nurse, investigator, consultant); and .(3.) whether. 
icciden~al disclosure to·"eav~sdroppers" cap produce waiver. 
Under Rule 510 none of these circumstances would constitute 
waiver. 

Action Recommended on Idaho Statutes or Rules: None required. 
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. . ~ . 

Rule 511. Pr ivi!'egecr Matte·r Disclosed U~der Compulsion or 
Without Opportunity To Claim·Privilege 

E:vidence. of .a statement or;:other,>di~closut"e of: privi .... :. 
l~ged matter is not admissible ·against th~ ho1~~r·of t~e · 
privilege if the disclosure was ·(a) compelled erroneously or 
(b) made w,ithout opp()rtunity to. claim the privil~~e~ 
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COMMENT TO RULE 511 
. ,,· 

· Prior Idaho Statutes ·None. 

Compar·able Federal :Rule: .. None. Congress rejected a proposed 
rule (proposed Fed. Rule 512) and enacted F.R.E. 501 providing 
·that privileges, except as otherwise provided by t~e · 
Constitution, statutes, or rul~s of the Supreme Court adopted 

· pursuant to statutory atithority, shall be governed by "the 
pr in.ciples of the common law as they shall be interpreted by the· 
courts in the light of reason and experience." 

. However, under F.R.E. 501, "in civil actions and 
proceedings, with .respect to an ele~ent of a claim or defen~e as 
·to which State l~w supplies the rule of decision, the privilege 
of a witness, ~erson, government, State, or political subdivision 
thereof shall be determined in accordan~e with Stata law." 

Idaho Rul~ 511 is substantively the same as Uniform Rule 
of Evidence 511 (1974), 13 U.L~A. at 266 (Supp. 1983). It is 
identical to proposed Federal Rule 512. ·See 56 F.R.D. 183 -
(1973).. . 

Comment: Rule 511 attempts to provide a measure of r.epair by 
e~cluding evidence of a disclosed confidential comm~nication or 
matter where the disclosure was compelled erroneously or without 
opportunity to claim the privilege.· 

Subpart (a) of the rule recog~izes that not all persons 
will remain strong and refuse disclosure when ordered to do so by 
a court, even where bompulsion would be erroneous. To expect 
this or to assume that a judicial remedy would be available is 
unrealistic. Moteover, requiring resistence in these 
circumstances only encourages.disobedience of the lawful orders 
of our courts, however erroneous the order~ may be. 

Illustrative circumstances under subpart (b) are 
disclosure by an ea~esdrop~e~, by a person used in the 
transmission of a privileged communication, by a family member 
participating in psychother~py, ~r privileged data improperly 
made available from a computer bank. 

No Idaho statute, rule or case law has been found that 
addr'esses the issue • 

. Action Recomm~nded on Idaho s .. tatutes or Rules_:. None required. 
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Rule 5.12. Comment up6n· or· r'nfer·ence From claim of Privilege~ 
Instruction 

(a) Comment .o.['··inf~r~p.ce".P.()~:<~r-Pe·r:mi1;:ted4! .The .claim of; a 
pr iv.ilege,. whether in the: present ·pr66eedihg Ot Upon a prior 
occasion, is not a proper subject of comment by judge or 
counsel:.• .No. i~ference .mq.y be .~.qr9-wn t:hef~from •. 

. {b): Claimi~g ,p~;.ivife<Je.,,wi~l1qu.t :;know.ledg~ qf jury. .In 
,, j ~r~. case$.:,. eroc~~d ings {,:§ttaTl>be : conc1 uq ted, to,. the ex ten f · 
-prq.cticeible, ~q, as :to fadi+J.t:at;e the:;tnaking .o.f. claims .of 
.privilege .. ~i thout ·.~he . k.now,le¢ige · o.f .··the .jury •. ·· · 

(c) Jury instruction. Upon re~uest, any party against 
whom the.:.jury might d~aw 'an adverse inference from a claim of 
pfii~lege~Js ~ntitled,t6 an insfrri~ti~~:~hat h6 l~fer~nc~\~ay 
be ·drawri there~rolll.· 

.··: ?.·. ..·_:·. 
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COMMENT TO RULE 512 
·.··,_;.;: ... ' 

:·prior· Idaho ·Statutes or Rules:· Idaho Code § 1.9~3003. 

Comparable Fede~al~Rule: None~ Congres~ iejected a propose~ 
rule (proposed F~~· .~ule 5!3) a~d enact~d F.R.E. 501 providing 
that privileges, except as'·otherwise provided by the Consti tu
tion; ·statutes', or ~ule~ of·'t~e Sup~eme ·.Court adopted pursuant to 
statutory authority, shall be govei'ned by· "the principles of the 
commo.n law as. they shall be interpreted by the· cou·r ts in the 
.lig-ht of reas,on and experience.~· 

Howe"er, Linder ~-R~E. 501, "in civil actions arid 
proceedings, w'i th respect· to an element· of a .. claim or defense as 
·to which State law. supplies the rule of d~;cisiol'l.f the privilege·· 

··:•·of a witness, person, government, state, .or political subdivision 
~thereof shall be determined in accordance with State law." 

Idaho Bule 512 is identical to Uniform Rule of Evidence 
512 (1974), 13 U.L.A. at 266 (Supp. 1983) and proposed Federal 
Rule 513. See 56 F.R.D;. 183 '(1973). 

Comment: Rule 512 ·i-s designed to protect a party from unfair 
prejudice. ~here policy considetations justify the granting of a 
privilege it would' be inconsistent to permit the destruction of 
the privileg~ by innuendo or negativ~ inference. Accordingly 
this rule extends the treatmen~ now afforded the privilege· 
against self-in~rimination to all other p~ivileges. 

The rule applies equally whether the privilege is 
claimed by a party or a witne~s, or by the holder or someone on 
his 15'ehalf, if an adverse inference against a party may result. 

Subs~ction (a) forbids any comm~nt upon or negative 
inference from the exercise of a privilege, in accord with the 

·weight of authority. Courtney v. United States, 390 F.2d 521 
'(9th Cir. 1968). The rationale of.the rule is drawn from the 
Supreme Court's decision in Griffin v. California, 380 u.s. 609, 
614, 85 S.Ct. 1229, 14 L.Ed.2d 106_(1965} in which the Supreme 
Court pointed out that allowing comment upon the claim of a 
privilege "cuts-down on the privilege bymaking its assertion 
co$tly," and held that ·comment upon the.electiort of the accused 

·hot to testify infringed.ripon his privilege against self
incrimination so substantially as to constitute a constitutional 
violation. · · 

Subs•ction (b}.further protects the p~ivilege by 
requirin~ that in jury cases, effort be made to prevent the jury 
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from learning: of the claim. '()f, priyilege. ·. ,The ru~e r~qognizes 
that ca1~·.11lg'; a witness· to _the stand and requiring that:. he. a~fser"t 
the privilege can be eff.ec.tive comment. So also can be ·calling 
the ·witness, h~vin~ a sidebar discussion with the court and th~n 
excusing the witness. Both circumstances are forbidden when they 
can be· avo.idea.·: Destruction .. of_:t;'}):e, prJyilege by .. inquel'ldo can ar1d 
should be avoided. Courtriey ~~-United Stat~i, 390 F.2~ 521 (9th 
Cir. 1968). 

The Idaho Court has held that failure to exclude the 
~~jury when the witness asserted th~· privilege was not error in the 
K '· absence of prosecutor ial misconduct and prejudice to the 

·defendant. 'rhe Court stated that·· the jury could not have drawn 
,. 'i an unfavorable inference from the witness'· fifth amendment claim, 

because· he was not an accomplice and his connection with the case 
is itself unclear. See State v. Polson; 92 Idaho 615, 44& P.~d 
229 (196:8) i cert. denied, 395 u.s. 977, 89 s.ct. 2129, 23 L.Ed.2d 
765 (1969). Adopt'iori of Rule 512 would make clear that such 

... tactics ·and the attendant inferences or. innuendo against the 
defendant are to be ~voided when practicable. 

Sub~ection (c) is intended to leave the-decision as to 
whether an instruction will be given .to ·the discret~on of counsel 
for th~ party~against whom the adverse inference may be drawn. 
The·· in~tructi:t{!jn shall be given ·as a matter of. right'' if re
quested·· see ··a run o · v ·• Un i t·ea states , 3 0 8 u • s • 2 8 7 1/{t. 6 0 s • Ct • 19 8 , 
84 L.Ed. 257 (1939)~ 

' ··.-.:;;; 

::~~~~ ... 
~- There is no statute, rule or case law in Idaho dealing 

with the question whether a comment upon or inference from a 
claim of privilege may be made in a civil case, or in a criminal 
case, where a privilege other than that against self-incrimina
tion is involv~d. 

Idaho Code § 19-3003 provides that a defendant's refusal 
to testify sannot be used against him in a-cri~inal act{on or 
prdceeding.· Under Idaho case law, it is reversible error for a 
prosecutor to comment upon the defendant'.s exercise of his· 
privilege nbt to testify at trial. u. s. v. Kuntze, 2 Idaho 480, 
21 P. 407 (1889); State v. Casler,. 39 Idaho 519, 228 P. 277 
(1924). 

The Idaho court has also held it is clearly erroneous to 
allow evidence of post arrest silence at trial for the purpose of 
raising an inference of guilt or for impeachment. State v. 
White, 97 Idaho 708, 714, 551 P.2d 1344 (1976), cert. denied 429 
u.s. 842, 97 s.ct. 118, so L.Ed.2d.lll (197G)("If a prosecutor is 
allowed to introduce evidence of silence, for any pu~pose, then 
the right to remain silent guaranteed in Miranda v. Arizona, 384 

·:U.S •. ,436,· 86 S .• Ct ... 1602, .-10-A.L •. R.;·.3d. 974, .16 .L.Ed.2d. 694 (1966), 
becomes so dilut~d as to be rendered wbrthles~."·)~ See also 
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·State V• Haggard, 94 Idaho':249·,. 486 ·p.2a:· 260. (1971); But cf. 
, s:t'c:tte· v. MaJor,, los· Idaho· 4,. 665 P. ~a 703 (1983); st.ate v. 
"·Swerior ,. 96 Idaho 327, 528 P. 2d 671 (1974). 

Action Recommended on ·rdaho Statutes or Rules: None required. 
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Rule 513. Lawyer May E~ercise.Claim of Privilege 

Whenever a person has a right to claim a privilege on 
behalf of himself or for anoth~r., ft mp.y be·.·exercised by the 
lawyer fot such person. The_authority of the lawyer ~o do so 
is presumed in the absence of evidence to the contrary. 
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"Prior· Idaho Statutes~or Rules: None. 

Comparable Federal Rule: None. No similar rule was proposed. 

·:.comment: Rule 513 recognizes and authorizes the practice 
followed in our courts whereby it is the attorney for the client 
who states the objection on behalf of the client. It extends the 
practice to include the attorney for others permitted to exercise 
the :6laim on'behalf of the person vested with the privilege. 

There is no Idaho statutory or case law conferring or 
denying this authority. It has been held, however, that counsel 
may waive the privilege for the client as a representative of the 
client. See Hartley v. Bohrer, 52 Idaho 72, 11 P.2d 616 (1932). 
·If counselCah waive· the privilege .on behalf of the client, it 
se~ms reasonable to recognize counsel* s authority to ass.ert it on 
behalf of the client. 

The authority of the ~ttorney for the person vested with 
, the privilege,_,.to. exercise it on behalf of his client is included 
in each of <tli,~. p,r.ivyi1ege. rules. '·The purpose· ·of this rule is to 
provide:·:·:.that ·the attorney for any ·other person entitled to assert 
the privilege ori behalf of the person vested with the privilege 
may ~lso do so. As with each of the specific rules, the pre
·~umption·applies only to the authority to exercise the claim _and 
not to the validity of the privilege. It is to be treated the 
same as other presumptions under Article III. 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 514. Parent-Childi Gtiardi~n of Legal Custodian-Ward 
Privilege 

(a) .. Definit~ol)... A communic,::a}:iop is "confidential" if 
it is made' by a ··minor child to. his ··or; her parerit or a minor 
ward t~ his or her guardian or legal custodian, and is. not 
intended for disclosur~ to any o~her pe~son. 

(b) General rule.of ~rivilege. ~ ~A.child o;~ward has a 
privileg~ fn a ·ci~il 6r ~r~~inal act~6Q,.6r ~rgde~dirtg .to . 
,w~tch he. is a pc3rty to ·;-efuse to.dtsclose and tq pr~vent his 
p~r~nt, ·guard ian·.<:>r lega:i custodia.11.from. ·:oisclosAng any 
cort~~dehtial communic(ition: .. r,n~o.e qy ihe. ch;i.ld .or wqrd to .. his 
parerit, 9}lardiari or leg'al custodian~ . . .. 

. . .. ( c l .Who "may ,claim the pr i v~lege.. The PJ: i vilege: 111~Y be 
cle1imed. by the child or ward, the l~wyer _for, ~l'le . child .·oF ... 
ward, or by.the parent, guardian or legal cus~odian OD~b~half 
of the child or ward. The authority of the lawyer, parent, 
guardian or ward to do so is presumed-in the.absence of 
evidencie to the coritrari~ 

Q . 

(d) · Except~ons~ There is no privil~ge tind~~ this rule: 

( 1) .. <:ivil action. In a. civil act;ion or proceeding 
;· py q_p~. of. i;he parties to the. confidential .. communication~ 

·· · .··· agal"'h~ ti ~he. other. · ,,.. · · · · :~ · .· · · ·::·.··.' i ': ·• ·· ' ' ' 

(.2f Criminal actton. In a· cr:Lmirial. action or 
· · proqe~dih<J for_ '.1 crime comiTl~ tted by o~e of the parties 

t'o th~ confidential communication against the person or 
prop~~ty of the other. , . 
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COMMENT TO RULE 514 

P:r ior Idaho statutes. 6r · Rules: . Idaho <;pae· § 9~203 ( 7) • 

Comparable Federal- Rule: N·one. No similar rule was proposed. 

However, under F.R.E. SOl, "i.n civil actions and 
proceedings, ~ith·FeS~ect to ~~element of a claim•or d~fense as 
to which State law~supplies~-the~tule of d~cision, the privilege 

·of a ~itnes~, person~ gov~rnm~rit, ~t~te, or politibal ·subdivision 
thereJ)f shall .. be determined in accordance with State law." 

.Comment: Rule 514 recognizes and provides· for the parent-.child, 
_guardian or legal CljSt'odl~n ~r!v~l~ge po~_-J;>rOvide{j in Idaho Code 
§9-203(7): 

Any p~i~ni, ~uardian or l~g~l ctistodian 
shall not be forc~d to dis6lb~e ~ny 
communic~ti~n made by their minor child or 
ward to· th~~ ~6ncerning~matter [~~tters] irt 
any civil qr criminal action to which such 
chil4\.or':ward is a party. quch me1tters .s.o 
comm~nic~1cted shall·- be_. pr ivileg:ed_. apd prot~cted 
against dl.sclosure; .. excepting, t}1is ·section-
does_l'lot~pply to_a_civi~_ action qr proceeding 
by pne- against the ()the~· nor ·.to a cr imi.~tc:ll 
action or prqce~d-ingfo_J:": a. cri.m~:.corpmfttea··· }:)y 
violence of one again·st. the pe~son of . the. .·. 
other, not does this sectiori apply io any case 
of physical injury to a ·minor child where the 
injury has been caused as a result of physical 
abuse or neglect by one or both of the 
parents, guardian oi legal custodian. 

Subsection (a) defines ~ confidenti~l communication in 
terms of intent that it not be di~closed as do the other. rules of 
privilege. To this extent, the rule may reduce the scope of the 
statute ·which provides that "any- communication shall be 
privileged and prot~cted.'' The ·committee believes the change is 
justified and is consis_tent with the pol icy underlying the 
special treatment gr~.'nted pr·ivileged communications. 

To the extent. that only communications from the child to 
the parent and from the ward to the guardi_an or legal custodian 
are within the deftnition, the rule is consistent with the 
apparent intent of the statute as evidenced by the lang~age that 
the parent, etc~ shall not be forced to disclose "any 

.. 
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communication ma~e by theAr ~inor,child or ward to them •.• " 
The-statute provides no·privilege for C::oinrnuhications.frorn the 
parent to the _9hil() ancj tb~ Idaho Comrn~j::te~ does not desire to 
exp~nd th~ scopa·bf th~ Pti~ilege i~ tbi~ respept. The obvious 

.purpose <if .'thepr~'vile·ge is'_• to enc.our'age minors •. to. re'veal their 
problems ·•· an_d antf~S09 ial }je:havior ,to_· their par~nts ~ _ guardians. or 
custodf~u~s so they. ca,n··r~qeive. help without daz:iger _ti}at the· 

:'commtil'liccttions · wi1·1 -b~. ~s~c] a9'al.nst _them·. in any: civil. or criminal 
proceeding. The statute does not-express ··a policy· to encourage 
parents and guard~ans to .. se~~ he+p fro~ ,ti}eir minor children. 
TQ.e. s1;:(l~':lte .·is als() intend~d--_· tP · pr;ote~t- tti~.- P9-I~p.t:,f3, guardians or 
ctistodian_s from· b~ing COrnJ?elJed •:to··• t~s:tify ·-·~gaipst 'their child or 
ward. · · · .· ·· · 

~: 

Subsection (b) states ·the rule of pritriiege. It confers 
the privilege to th.e cl'lild_ or warcj, (ln~ ~Qn?istent with the 
exp·ress policy .. of· th~:·.siatute, restricts the. privilege only to 
comrnun'ications from the child or. ward and' only to a'ctions or 
proce~qings-to.whiC!h he is a_party. No protection is afforded 
the patent, guardian Or le~gal custodian. 

__ Subs·ection (cf ·states-·who_may-claim the_ privilege. It. 
-pe:·::r~ft_s};:·th~·.,·:c;b1'J~d·'ror wa~c:1,.>-·or- _·the·· parent:··~- guard~an :·9r legal 
. cust'od":j.a'tr· o"r' the "iawy'er•:for the child or 'ward· {:6 exercise the 
claim:~zof privileg·e on behirlf of the· child. As with~ the other 
rules:~::.::b:e pr.iyilege·, the preeumption a:ppli~s only to the authority 
of th~t de~ign~t~(r persph .to :ex~Foise ·the.·· claim_ f?r tp.e child or 
ward ·a:hd .not to· the yaJidi ty of "the pr~vilege • _ Th.e presumption 
is to.· b:e treat-ed the same· as o'ther· pr.esumptihns·· unde:t:"- Article 
III. 

Subsection (d) st.at~~ the_ excepti~ns to. the rule. ·.They 
encompass thos·.e· exceptiotl's · ho~· provided in the ·st.atut~;. however 1 

subsection ( d~ (2) . :extends. the exception for. a. criminal action to 
include_ a crime. aga1~st: the prope·rty of· the other·party to the 
conf~idential communication. 

Action· :Rec·ommended on· Idaho Statute~ or Rules: ·Amend Idaho Code 
§ 9-203(7) to conform the lahguage of the statute to Rule 514 for 
application in.norijudicial proceedings. 
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''· ... 

Rule 515. Accountant-Client Privil~ge 
.: . ll . . ·~ . . . . ; 

·{a). Detinitions:· As us~4 in this rut~: 

( 1) . Client~ ·A -·~Client" is a p~ rson, public 
officer_, "o:r corporation, a.ssociation,'or o"ther 
organization_,pr entity, either public or private, who is 
rendered :prof~ssiqrial _.acc_ounting ?ervices by a.n . 
account(int, ._or \\'tl.<> constllts an accountant .. _with _a view to 
optaining pro~.e~~Jorial accounting_ s~.rvices from him. 

( 2·) Represent.~tiv~ of the. ciient ~ A ... 
"representative q"f. the client" is one ·having authority 
to· optain pr6fessional ~ccounting ~et~ices, or an . 
emplby~e ~f the client who is authorized to communicate 
information obtained in the cour_se o.f employmen"t to the 

· accounta.nt of the cl tent. ' · 

. .. ( 3·), AyCO\ln,~al,lt~ An "<:tcco_urttant" is any 1ic.ensed 
public. a_gcountant 'Qr, certified public accountant 
authorizeq, or :reasonably peiLeved _by the client to be 
authori~ed, to engage in the practice of acc6unting in 
any state or nation. . . . 

· .· ... · ,(4) l~epres~11tative. of. the C1CCOUI1t(int. A 
• II r.~pae9.~·Il"t·a;ti v~ :;·.of._;- -~be . ac coun.t~l'l-~'' <iS/ on~ employed .. J;)y ·. 

tl;le · .. ·.;licCourit;~nt: .to· a-s,s~s£: the ac9oupt~nb :·111 the rendition 
. of pro,fessional acco~nti_rig servic~. "_ 

cs·)_-_. Confident1al. ¢6mtn1.1nic~ti().n. ·_··. A_ C()fumuhication 
is "confiden~ial '' if ·not. intende.a to be. di•s·clo·s_ed to 

·third persons· other·' than those :to- whom discfos·ure is 
made in furtherance of_ the rendition of professional 
accounting services to the client or those reasonably 
necessary for the transmission of the communication. 

. (b) General rule of. privllege... A c_lien·t h~-s. c:t 
privileg~e;,to r.efuse to. disclose and to prevent any· other 
person .from disc-losing confidet:ltial commun_icptions m~de for 
the purpose of fac.ili tating ·the reJ1di:tioo_ Qf proJessional 
accounting services to the ·client whibh wete m~de (1) between 
himself or his represent~tive.and his accorintant or his 
ac.c.ountant' s 1: e~:r ~~~n tative ;.\ (2) be:twee.n h isi, ~c.qountan t and 
-the accountant •·s teprese:ntc3ti.ve .. ~ q'r _.·.{ 3) })y. )\fin: oi: his .. 
representative or his .c;l9CQuntan.t or a 1repJ::eSen_tat,ive of the 
accountant to an accpuntant or a representativ~ of an 
_accounta:nt represent-ing another concerning a matter of common 
interest, (4) between representatives of the ·client or 
between the_client and a representative of the client, or (5) 
among accouritants and th~ir represent~tive~ representing the 
same client_. 
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(c) ·Who may claim' the·.,privilege·. ·.The privilege may be 
claimed .. :by the ·client -or._ .. :fdr.: .th~ client throtigh his lawyer, 

···acco,untant:, .guardian or--cons·erv,ator, or :by- .the pe.rsonal 
represent-ative ··of:·· a --.decea.~ed,·~clientr or--the successor, 

·trustee,·. :···or. similar representat i.ve of a., corpora biori, 
association, ... or other .organtzation ,-·whether· -or ·not: in 
ex,istence·~- The· person who w~is, ·the accounta:nt-~or the 

. accountant's representativ.e:··at the:' bime:of· ·the··C'ommunication 
may clai~ the privilege but only on behaif of the cli~nt~ . 
His authority to do so is presumed in the absence of evidence 
to the contrary. 

(d) ~Exceptions. There is no privilege under this rule: 

(1) Furtherance of crime or fraud. 
services of the accountant were sought or 
enable or aid anyone to·commit o~ plan to 
the client knew or reasonably should have 
crime or fraud; 

If the 
obtained to 
commit what 
known to be a· 

--(2) Claimants through same deceased client. As to 
a communication relevant to an issue between parties who 
claim through the same deceased c_lient, re_gardless of 
whetl1_er the_ claims are by testate or intes·tate 
·sucd1@'ssi6'h ~·or :by inter vivos transaction; ::~ 

· (3) ~reach of duty by an accountant br client. As 
to a communication relevant to an issue of breach of· 
duty by the accountant to his client or by the client to 
his accountant; 

{4) Document attested by an~a6countant. As to a 
communication. relevant to an issue concerning an 
attested document to which the accountant is an 
attesting wit~ess; 

·(S) Joint clients. As to a communication relevant 
to a matter· 'of common inte-rest between or among two or 
more clients if the communication was made by any of 
them to an accountant retained or consulted in common, 
when offered in an ac.tio·n between or among any of the 
clients. 

(6) Shareholder actions. As to a communication 
between a corporat~on and its accountant or a 
representative of- the accountant, which was not made for 
the purpose of facilitating th~ rendition of 
profession~! adcounting ser~ices to the corporation 
during· the litigati~p and concerning the litigation in 
whic,n.~·-· the privilege ·is asserted: (A) in. an action by a 
shar'eholder against '~:·the corporation which is based on a 
breach of fiduciary ~uty; or (~) in a derivati~~ action 
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by a shareholder on beha'·lf of:·· the corporation, pr.ovided 
that disclosure ·of privileged communications under 
either;: subpart (A.). or (B). of this exception..: shall be 
required only if the party aaser.ting . the right to. 
disclosure. shows ·good cause ,for .the disclosu·re and 
provided further that the .. court may use in ·camera· 
inspection.or .oral examinationand may grant protective 
orders to prevent unnecessary or·unwarranted disclosure. 

,···· 
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COMM~NT.:TQ -RULE 515 

··Comparable ·Fe~derq.l Rule·: None.. No·: simii:eir· rule ·was. proposed •. 

·aowever, .under F.R~E. 5Dl, "in civil actions and 
·proceedings~,· with· ~respect· tq :,qn e:lel1l¢nt. of a claim or. defense as 
to which ::Stat:e· .law, ·supplies·,.the rule Of ·decision, the ·pr.·ivilege 
of:·a witnesS·/ p~rson'j.: CJOV~rrimen.:ti:·; State· or political subdiv_i~ion 

:·thereof shall>~ be:· :determin;ed. ·:in, acco·rdanc·e ~with· State -1aw ~-" 

The accountant-client pri~ilege is not recognized by 
eithe;r ·the common law· or· the federal courts,. and no state-created · 
privilege was: recognized. ·in fede'ral' cases£ priot· to enactmertt' of· 

·:·F~R.·E. 501'. Se;e1;: e.:g:.;;; couch v~;.united States,, 409.U.;;S·~322;;·93 
s.ct. 611, 34 L.Ed.2d 548 {1973}. The limited_-recognibion of 
state~created privileges afforded under F.R.E. 501 does not apply 
in federal. tax cases or other; federal regulatory matters because 
federal law, not state law, supplies the rule of decision in such 
cases. Communications.to an accountant will be protecte¢1 in 
:ee.deral'. cou:r.t j:cases. where F.R._.E.~: 501. is inapplicable only if they. 
dan _be .. :hrqugh:~·'~<~ithin ·the .. scope.:.:of:.\a pr.i vllege reco.gnized in the 

· f'e.deral; ... syst-~)1{,,_ e:~·-9:~, the···atto .. r.ne·y.~clie·nt. privileg-e_. See·, ~, 
United state·$;_ v~ -Kov.el:t, 296 F. 2d 918 (2d Cir·· 1961} ;. United 
Stat~:s v.·, Judson; '322 F.2d 460 (9th Cir. ·1963} ~· 

Comment:·· Rule 515-_ recognizes and provides for the accountant
client privilege now provided in Idaho co~e § 9-203A: 

Any licensed public accountant, or cer-:
tifi~d public ~ccountantJ ~~rr.notj witboutth~ 
con~ent oe his client, be examined· as .a wit~ 
ness ~~s to any communication made by the 
clierit to him, or his advice given thereon in 
the course- of ·prof~ssipnal emp,loyment. _ ,The 
'word "client" used. her~ in shall be· deemed ··to 
·include· a person; q corporation or an as·so-
ciation~' · The word "communication.., as us·ed 
herein shall be d~emed to include but shall 
not· be lirni ted to, reports, financial· 
statements,· tax returns, or other documents 
relating to the client's personal and/or 
b~siness financial status, whether or not said 

· -repot·ts or·docum:ents<were prepa're.d by,.th~ .. :.,··. 
client,:·.·. the_ Ticensed public accOuntant or · 
c·ertified <public a·ccountant, ··or other person·. 
who ··pre·pare'Cf said>dqcuriient$ at the direc.tion. 
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of and under.the:superviSlibn of said 
accountants. 

The wordin<~J of ~he ,accountant-client privilege , in Idaho 
Code§ 9-203A 'is· identical to that of th~ attorney..,..client 
privilege in Section 9-203(2), with ·two exceptions: first, the 
reference to accountants rather than attorneys; second, the 
definition of'"d'ommunication" provide-a in. Section 9-:-203A is not 
found in Secti6n 9-203(2). 

Enacted in 1978, . there are no Idaho ·decisions 
interp~eting Section~9~203A~ .·It seems ~easonable to .believe, 

· howey~r, that~ one may look -to the·. ·Tdaho· decisions interpreting 
· ·Secfi::on 9-2Q3:·t2)>:;,-,for.··guidance. in applying .Section 9-203A, to the 
·ext~~t that the wtirding is identical. 

;;::· ... 

··For the reasons stat:ed in the Comment· to· Rule 502; ·the 
"Idaho Committee· ret:'om.mends. ~the· adoptto·n "of·:·_a7

• rul·e fo·r the··· 
i·' .. _a'ccountant.;..clien_t··prlyilege ~ra·ther than retention of the existing 
·Idaho statute and ca·s·e law~ · · · · - · 

·:;,/.·· In ·view of ~the· ·fact that· the: Leg:islature · evidence.d its 
'':\, 11ritertt to ·confer ·a·,privi1ege· <upon accountants identical to the 
atto·rney~client privilege except for. the a·e·finition ,. of "communi
'd.~tion, ':'··in .:r·§.cognition __ of the. paralle~ism between· this privilege,~ 

,.,:~)a:nd vt_he ·. ~t t·o·r,iJ~ey·~c.·~,f:eht. ::pri_v;,~.l;eg~·ti'r,:~·.and ,;i,fp,•J:he-.:::Jn~~rest .of · .. ··· ' ' :· 
· unif.orm·ity. in:\;~t:he }luies. of:';E\f·idenc:~~-. t~e· !'la,nguage of· ::Rule 515· is 
.made idefit'ical to Rqle 502, · wi'th two excepti.cQns: fir:~t, the · 
reference to accountants .and ·ac·coun:ting ·s·er·v:ice~J.·seco11d, the 
substitution of .the language from the statute. "any licensed . 

.. public accountant or certified public accountant". in ·plac.e of the 
wo~d "person" in th~ definitiori of an a~6ountant in ~ubsection 
(a)(3). 

S~bsection (a) provides the definitions which govern ·the 
appt::Fcation of the rule.: 

:'·~:~~. . {.!~J~~;_:·--: . . y~.l.. . 

SubsE!ction (a) (1) encompa~s.es the language ··of the 
statute in· tn.~· definition of ·n-~:l.+~ntr":_but adds >the public 
officer and public. entity· to• ·make clear that the .pr iyilege is not 
limited to: c] .. i'ents >from:- the- -p.rivate sector,~ It also. ·:makes clear 
that one wbo- ·consults ·:-an- accou{}.tant wi th··a. view to· obtaining his 

.services is include~ within the definition, even-though no 
contrac·t of empl6ymen.t; results. 

. . . 

Subsec-.tiort: fal:(.2J d.efin~s ::" represe.ntativ~ of the 
client," in lartguage·tl'la~t: rejedts•the:-llcoritrol group''• test. The 
statute exl?r~~sly ,provides that :"client"·. incll1Ci·~S, -~·~--corporation 

· or an ·a'$soci:~'~·i'.onJ•i· ari·d by i'mplica>e··:i:on .: iricl't~des _·,agents or 
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;~, .. 

employ~es since a.corporation or association can act· only through 
its ·agents or :em.plbye:e_fj;. · . The· statute, ho~ever, ptovid'e's· rio · 
guidelin'e's> :to' de'te'-rrnfne: 'what· ageh·ts -or· employees are .~-i.'thin ·the 
scope of the privilege. The· rule is intended to ·remov·e· the 
arnb_ig_lii_ty·· anq provides t.he same ·guidelines as are applied to the 
atto_rney-clierit privilege. · 

Subsection .. (a)(3) restricts-the d~finition of 'an 
a·ccountant · ·to· · i n·cllide only a · n licensed public accountan t<o r 
certified public accountant" as is 'now• provided in the· statute. 

_ The Idaho statute does-~ot limit thaprivilege to an 
., .acc6untarit' Ti~ensed-·by- Idaho. From: ~he:i.'lang·.ua·ge "any.'li?_ens.ed_ · 

pubiic ·accOun:t:-aht', ··or· certified· public ·adcou.rt:tarit," tt: ~a~ be 
inferr·ea that' ib··is not:. intert.ded to<be· >Ifini ted to those· ,licensed 
by Idaho.· ·The rule rem6ve·s ahy·' amb'~gl1i,ty;in ·this- r~gard by(: 
ex:pressly includ'ing within the definTtion'· any licensed' :·public· 
accountant or certified: publi'c ··accountant 11 authortzed to ·engage 
in the practice· of ·accounting ih any state or· hatl.crt" as· is' done 
in the attorney-client privilege rule. Like RUle 502, th~ · 

. defini~~ion includes the accountant "reasonably believed hy the 

. clien8~to be authorized .. to engage in the practice of accounting • 

. <_,; ._: :::~·'::: .• -·<t.Subs'e'~tlo'n·' ('af .. C4l· r.eqogni-~;e~· ··th<3f a?co~ntartts, 11k·e 
;·lawyet-~s) ::·w,ist<""i'~l.ltiTi ze ·a-s·-s is.tants· ~fri . ren·a·er irig ,·ser·v ice·s to the 
cl ierdj_. . . . . . . . . 

\~V- Subsection· (a) cs·} defines the "confident-ial commuriica~ 
·~.:·.. .· ..... ~~~: .... ---~-~-----..~.,:-:..--t-
t10n" ~~;;tn terms ·Of inteht :that it not be disclosed as do the other 
r·ules ·'of. pr1v11ege. This may· be a modification of the statutory· 
pri~ilega to;the· extent_ that the ~bm~unication remains privileged 
~ven though ·ov·erhear.~ by the eavesdropper. _ The rule may·· further 
modify the statutory prov·ision making: the privi1eg~"applicable to 
"any communicatiOn"' tb> the exte.rit the rule··req'uires intent that 
it not be disclosed to third persons other than those to whom 
disclosure isc .. made in furtherance. of the reridi tiori 6f the service 
or those 'reasonabl'y necessary to the ··transmission Of the 
comniurtica tion:.;··: · · 

'\ 

The-definition of a 11 conf~dentia1 communtcation11 in 
subsectiort (a){S), omi~s the language of the statute 
ihc.orpora'ting rep·orts, financial sta-tements,·· tax returns, etc. 
within the· defihit'ion. The Idaho Committee can find no 
justificiation for the provision that cduld be interpreted as 
permitting a client to deposit his records with his accountant 
and· .tl)ereby immunize them from judicial process·. :It fs not 
intended that the clienb:be allowed to immunize his documents, 
r'ecords or other items constituting· ·r·eaT evidence. from judicial 
process by depositing them-.. w.i th .his accountant. Those· items of 
·real-· evidence8should be disCoverable.' ·,There .. , is·· no Idaho case law 
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interpr.'e.ti,ng Idaho~·-C:qde § 9-20~~---·-an(i ,refer.·ence ffletY. be. made . to 
_.Idano q~p-isio.ns interpreting th~ la.wy~r-client privilege wh.e.re 
the stiit1..tt_qry pro_visions are similar. · · 

'In State v~. Dilld'n, 93 Idaho 698, 471 P·.·2d '•553 (1970) I. 

cert. denied, 401 u.s. 942, 91 s.ct. 947, 28 L.Ed.2d :223.(1971), 
the Idaho Court held that the attorney-client priyilege under 

· Idaho Code § 9~203 (2} .. re.fers only- to· communicative and not "real" 
evidence and does not perm~t ~·_client :to bury physical evidence 

. by_ delivering it tq .his . ..,lawyer. It ·was proper to require the· 
lawyer to· produce the items of evidence. 

. . 

·· .· .. ·. The workipg,> papers of the accquntant ·h~ve _been recog-
niz,e.d by the fede,ral 9purts as belpngin,g. to the accqunt::a.nt and 
n<?1; dt:he property of th~ dcl_i.ent• · .. See, .e.g. _Fisher v. United 
Stat~s, 425 U.S. 391-, 96 ._S,!t•Ct· 15~~' 48_.:L •. Ed.2d. 39 .. (1976.} •. It 
seems. reasonable.:to.. :GOnG.~ .. u~e.; .. th,~ .. t .do.cull\en,t~. s.uc::l) a$.<the .. s.e, .. which 
are the _product of confide.n·t:ial ·cqmmuni.cat.ions-, would· be 
protec.ted by the. pr i.vilege~ ba.sed on the, s.an:te poliqy 
considerations that ptotect, the, ".work product" of th.e attor,.ney. 
See I.R.C..P. 26(b).{3) ancl :r.c.R •. ·l.6(f)(1). · · 

Subsection (b) states the rule of privilege. It confers 
the ··P:r.~yilege ... ?on tq.e c~ient .... ?rid- pe:rmi~~---~im to ,~reve~t others, 

· · in9ludi.ng -t:l;n~.·Seav.e·~dr()pp~(,, ~-r,om.> ·qi~ci(?S.·~:t1g ··~h~~---_~p.rJyi~~ged 
communications. Like· the attorney'-client pr ivil'e9e, the r;ule 
expres~ly covers conftdenti~l co~mun~cations among the . · 

· · represen.tatives· (),f ,tb~ cli.ent. Cinq:· th.e .~.C:-9()~n~an_t,_ ._.tlJ .. ~ddition to 
those·. dir;ectly. between -~ccoun,tant aqd· ·clfeh.t. >r-n· ·this regard the 
s.tatutory provision .proteqti.ng cqmmqnications "mad~ by the. client 
~o him and his advice given,.:,thereon" may be e~panded, although 
the st.atute expressly in.clqde$ .. reports, .e.tc.·.p,repat:ed b,y 
assLs.tants of the accountan.t.and by. implication, would include the 
communications necessary _to .. prepare the repo·rts, etc. 

Subsection (c) states who inay_claim the priv..ileg.e •. It 
permits the accountant and other de'signated persons, ·to ~x.:ercise 
the claim of privilege on behalf o~ the client~ It further 
recognizes tha~· the .accountant, or rept:esen;tative may no longer 
have that relationsh_ip with::::the .dli~nt ~b~q ·t}le qu~_stJgn. ar ~ses 

. and thl.ls ·provide;s that :th~ ·a.cc6urrt;an1; ._pr r_epres.entative. .·"~.t the 
time of the communication'~ .... may ._exercise the ·. cl.~iln. of pr.ivilege_ -_of 
behalf • of the client. ·. The s.tatutt: i~ silent· i~- thi$ regard •. 

Th~ .. presumption pr.qv;.i:q.ed _in. the rule applieS, only. to. the 
authorJty:.of the de$ignat.ed ·person to~: ~x-erci·se .the. cla-im.qp .. _ ... 
behalf~ of . the . client or . former client: . .and not; to t.he· validity. qf 
the privil~ge~. · · · · 
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Subsection (d)· stat~s: ,th~ ~~x.cept.iqn$ t:o, the -rule. It 
adopts the exc~ptirins· ~rovid~d in the lawyer-client privilege 
rule. No except_i(?qs are provided in the· statut,e,:, which not only 
seems unwise ft6m ~he. 61ient's and ~he ·acic6uri~~nt's p6ints of 
vi~w,_ b\li;. alsq qn.j~stifial;>J.e:,a.I'ld agains.t..,.:•public ··interest.· See 
tc;>mment . to R\J,l.~ .. _50~. ·f()r .. fuith~r discuss.iori of th~. -:exce.ptions. 

Action· Re·c·omine'nded ·on :Idaho Stat~tes'' "or Rules: Amen.d Idaho code 
·s 9-203A to conform the language .of the statute to Rule 515 for 
. C\Pplication. ~p nonjudici~l ~r<;>_.S:~ .. e.9tt:l9S ._ . 

. :! 

. .,_.:·~ 

,.-·~····.i·~ 
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Rule 516. · .·school couriselor~s_t~.~ent Privilege · · 
... 

·(a) D~finitioris~ (A~ u~ed.fri this 'ttrle: 

tl) :._s'tud~n1:. A:·-.i~studerit" is· a person regularly 
enrolled on a' part-time or 'full-time basis in any public 
or private school located in the State of Idaho, who 
consults .or is ~~amined or inter~iewed,~y ~ sqhool 
c.ounselor. · ·. · · .· · · · · 

(2.) School ·counsefo'i< ·A "school counselor" is any 
person .duly appointed, regularly employed and design~t~d 
for the purpose of 6ounseling students by any public or 
private school located in the Stat~ of Idaho, or 
reasonably believed by the student so to be. 

(3) Confidential communication. A communication 
is "confid~rttial" i~ ~ade to the sdhool c6~ri~elor while 
acting in his iapacity as a school counselor or 
reasonably believed by the stud:ent to be so acting, and 
if not intended to be disclosed to third persons except 
persons present to further the interest of the student 
in the consultation, examination, or interview, or 
persons reasonably necessary for the transmission of the 
cqmmqnication, or~persons who are participating in the 
rend:iftion .. :of co'uns.eling 'Serviq.es ·:to the ~tudent under .. 
the direction ·of the school counselor, including members· 
of ·the s.tudent' s ·family • 

. (b). General rule of privilege. A student has a 
privilege in any civil or criminal action to which the 
student i~ a party to refuse to disclose and to prev~nt any 
other person from disclqsing confidential. communications made 
in the furtherance of the rendition of counseling services to 
the student, ~mong himself, his school counselor, and persons 
who are participating in the counseling under the direction 
of the school counselor, including members of the student's 
family. · 

(c) Who may. claim the privilege. The .privilege may· be 
claimed by the student, or for the ·student through his 
c6unselor, lawy~r, parent, guardian or conservator, or the 
personal representative of a. deceased student. The authority 
of the couns~lor, lawyer, p~rent, guard±an, conservator or 
personal representative to do so is pres.umed in the absence 
of evidence to the contra~y. · 

(d) Exceptions. There is ·no priyilege under this rule: 

.. , . ( 1) · Civi..l action. In a civil action; case or 
_.prc)c~ed,Jng .. : by. ·'one of the." part.ies to the confidential 
commuhication against the other. 
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i2) Proceedings for ho~pitalization. As to· a. 
communication· .re~c:V~!lt to an-:>issue in proceedings to 
hospital i ·z e the student for menta 1 i 11 ness • 

(3) Child related communications. In a criminal 
or. q~v:Jl .. aqtion. ·or ;:.proceedJp.g, as .to, 9-,.;~QJUI1)Ul1~C.C1t:io.~.· .· 
relevant to an issue conce.rn:irig the phy.~·i:c-~rl; .. :··me.ntat·or 
emotional condition of or injury to a chfld, or · · · 
concerning the welfar~ of a child including, but not 
1 irnited .. to the apu_se r abandonment ·.OF n.~9.~,~ct: ()~\a. ch~:ld • 

. ,·. ( 4). Contemplation of C!I'ime: .,or.· harrnfu.l .act. If the 
comrttur1ication reveals .the cqnt~mplatJqn, o~~ ·a .cr.ime or 

. harmful. ·c:ic,t.. · ·· 
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CO~MENT TO .RULE 516 
,'.·.·, 

' Pr idr Idaho Sta"tutes· or Rules: Idaho :Code §.§ 9--20 3 ( 6), 54-2314, 
16-1620, 66-3.22 (h) • 

.. ~\ Comparable. Federal Rule:. '''None. No: similar rule was: proposed. 

However, under F.·R. E. 501, "in ·ct'V'll actions and· pro
ceedings, with respect to an element of a claim· or de'fense as to 

. which·· State law supplies the rule of decision, the privilege of a 
·. witrie·ss, person, "government, State, or political subdivision 

ther:eof shall .be determined in accordance with State ':law." 

Co~ment: Rule 516 recognizes and provides for the school 
:.:.counselor-student privilege now provided in Idaho Code 

§ 9-203(6): 

Any certificated counselor, psychologist
or psychological examiner, duly appointed, 
regularly employed and designated in such 
capa~ity by:any public o~_private school in 
thJis.:.i.state for· tt1e purpose of :'couns.eling 
students·;: shall be immune from disclosing, 
without the consent of the student, any 
communication made by an·y student s'o counseled 
or examined in any civil or criminal action to 
which such student is a party. Such matters 
so communicated ~hall be privileged and 
protected against disclosure. 

Enact~d in 1971, the Committee can find no case law 
interpreting thi~ section of the statute. 

For many -of the same reasons stated in the Comment t-o 
Rule 503 relatin·g to the ·psychotherapist-patient pr iv:ilege, the 
Idaho Committee is recommending adoption of· Rule 5~6 rather than 
retention of Idaho Code§ 9-203(6). 

Subsection (a) provid~s the ·definitions which govern the 
application of the'rUle. 

Subsection (a)(l) defines student in terms to includ~ 
those regularly enrolled full-time or part-time, in o~r primary, 
secondary and higher education-schools, whether public or pri
vate, provideg;::f..the·-school is located in Idaho. No distinction is 
·made in regard to age of· the nstudent." 
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.;. . . .. Sub'se.ctio_n Ca ):(2) ... defines. a" school co~n·s~i·():r•• in 
1_anguage:.9J<?a9~r :.tq·qJ) .... ,th,.9t; prqyiq_ed .:~n·~:the,.st:a.tttte ·whi·c~- ~pp~ars 
to ... _re~.i:;J;:.l_ct '. ~IJ..~, ....•.. pr.;yl,l~g~ .. to .·a. .. "(~.e-:r.t.tf . .ted .. ,G.Q.uns~Ior '·' .psycho-
lqgist,. p_sycholqg_:i,c;,at.~:e-xam.iqer.~·'',. ;~l1{~ .-51.6 .. ,wo..lJld expa,..rid-: .. the. 
definition to. inC~l1<J.Et, any' :·P,~rspq a'u:iy, .. ,appoiqt:ecf, :regularly 
employed and desigri~ted b~ arii privat~-or publlci schoril in Idaho 
for the purpose of counseling -stud~nts or reasonably believed by 
the s-tud.en,t .tQ Q,_e. •:S.0,.: .. (3.qt)l():t;:izeq .•.. .In ot;her,·,res_pects_. the defini-
t'ion ·is, .. consis.tent ::with 'the· :statute.· · · · ·· · . . . . . . . . .. . : ~; . . ;_. . . . . . . ' . ~- . . .. ' : . . . . 

•· .. : . . :> .. The. ·::·r~ah~ q!Q~rni~.ttee ·~~ ~~-~.r~ .pf ,th:e. practice. in our. 
schools to use ''res_qurce ~ffi.cers" .wl'lp. are }lOt cert~f.ied 
counselors but· who ~cnin.sel 's·t~aents·. · .Th.e ",r .. ~·-sou·r-~e ... o£iicers" 
often serve in a dual role as counselor and as a law enforcement 
o~fiqer ... . To. the ext~nt .... th~t the,y s,~rve a.s .a ,co_u(ls~+qr:, the 
Coriuiji tte,~. b~li~.y~s. t.lj:a:f ···~ conJ~q,enti~al_:··.cqfum~.r1l,s: .• ation··:·f_.r; .. om. a 
student while. b'eJqg c6u,riseled. $ho~ld ,be p'r'i\iif~:ge . .d.· 

. . . . . ·. . : ·. .. .. . . . ,- ·r~: . . ,.__ . . . . . ·. . ? 

Subsection (a){3) define~ a "confidential" communication 
in terms of intent that it not be_disclosed to others except as . 
provided tb~r~in, .~nd tti.at it b~ m~d~ t:o the _counselor wh.ile . . 
acti.ng.,:?in .. his .... :;9..PJ;)pc}t.Y ·as_ a cour1s.~lq~ :;-<?r is. :t;e~/l.q.~aqty l? .. ~l'i_~yeq : .. _::· . 

.. , by ttle~:·st.udeti\~-···to.be ·acting···~as a:···.couriselor··. · ·_The ··requir·e-merit ·.that::. 
·the. cO.mmunication riot .. be intended· for disclosure is consistent ·.· 
w~ th :~-he.·,_¢lefi~i~iqp. .. prqyic]e.d ._ip_ the otqer, ;.pr ivJle~e. .fQles. The 
reqqi~,;,~ni~~t :thqt.·.· .. ~ t .... __ -be ::ma(je _to ,the_ ... coijp~elqr ·while_· __ ·actin_g i,n his 
:~apa?~~ty·.: ~-9 a. 9<?.unse,lor .. ·:-9r_. he .• is_ .. reasopgply-: b~li~.v~d _ .... bY .. ,·. the 
stud~ri~ to'be ~gtirtg a~"a c6qnselpr is iri;re¢ognition of the _dqal 
.rple perfor~~d by sc~96i re~ourc~ qfficers. · - · · · 

The defihitiori is in other respects cortsistent ~ith the 
lang~age qf the statqte in:that it.is,re$~ricted to comrnuni
cat:io.t:ts •. ·· 

_s~b~~cf{~~_{b) states t~e rule-of privilege. lt c9g~~rs 
th~ pr;ivil~9~-Q~ th~ ~ttld~nt_in .Ci civi~ qr ~riminal ~ction td 
whiqp th,e. st~de,nt: '-~9 a_.pa~ty.. L:ike.. the. >psychqt:herap:ist-patie.nt 
.priv.!lege.in ~ule SQ~, .,the,,priv.l:Lege· ¢ncomp~~.ses comin.qn,i.qbions. 
made to or in· the· p'J:esence .of others, i:t; tnade 1n the furtherance 
of the rendition of the counseling services. 

. . .• . : . . . 

. Subsection .(c) . states who may q].aitn the ·.priJIIege. It 
permits the counselor, lawy~l:' '··· parerit, _gy.a.r,:.dJan or: c()nser\7at.8r:, 
or the personal represent~ti~e of the ~tudent to exercis~ th~ 
privilege in his behalf. Thi? .. _is consistent with the provisions 

-in the other ~rivilege ru~es~· . 

tP ti\..:-



Subsection (d) _st~tes the exceptions to the ~ule. It 
provides ex:ceptiO.hs where none are now. provided in the statute. 
:The Committee belie~es· there ~s ·no valid reason to· confer ·an 
absol'iite privilege· upon tli·e·· counselor-student relationship and 

·has p~ovided exce~tions c6risist~nt with ~he·ne~d to fdster open 
and truthful commuriiqat±,<>n,s ~n .. the rei,ati()n~~ip. 

Subsection (d) ( 1) provides an·:· exception for civil 
. actions' cases or proceedings b~/ 'one of 'the patties to the 
confidential communication against the o·ther. si.milar. to that 
prov:~-ded .in . th,e a~.~orney-cl_.ient ~rid psycnotherapist~p:~tient 
priv:i1ege rule"s·~ "''Se·e Comme·n.t to Rules 502·-and 503-~ · 

• . :.·-~>··~;,·.·. . . . . . • 

Subsection (d}(2)_provides. ~n. excepti~n for .proceedings 
.,, to hospitalize t.tte .student· fo.r mental illness similar to that 
:Provided in. the psychotherapist-patient· prtv:il·ege rule·. See 
Comment to Rule 503. 

Subsedtlon (d) (3) pr()vi_des' an ~xception -for child 
rel~ted communications ~imila·r .. to that provided iii the 
p~ychother.~pi~.t-pa,tient .P~ ~vtlege ru+e. · 9.ee Comment ·to· Rule 50 3. · 
.. . . . . . ~ ., ·.!'<· . . . . . . . . . . • : .-·... ·. . .• 

Subsection '(d) (4) provides .. an· exqeption_ for·· cominunica
tiorts which reveal the·'~onternplation of a crime '6r harmful act. 
The Committee c~nnot;justify,_· as· a:·.tnatter _of public policy,· 
extending this prtvilege to immunize· ·from judicial< disclosure 
communications which rev.eal a plan ·or intent to commit a crime or 
harmful act. 

. The school counselor privilege contained in Section 
9~20-~-.( 6) refers to a psychologist or psychological examiner in 
add:1£ton to· c(?unseq.or and encompasses the situation w.here the 
student is be-ing e·xamined as wel~ as being. couns~l<:d·.·.:, The · 
Committee is of the o~inion th~t Rule !516 shquld-'be'l.imited to 
~chooi counselors.and:the cou~~elin~ s¥tti~t~on b~c~use ~6e 
psychol.ogist oi: psychol()gical·:·examiner conductin~ an· examination 
of. 9.-··s.tud$.nt is···co'!~red under ~ule ._.503-·relating·to the--physician 
arid psychotherapist~patient piivile~e~ · · · · · 

Action Recommended on Idaho Statutes or Rules: Amend Idaho Code 
. § 9-203(6) to'. conform the language ·of the· statute >to R1:1le 516 for 
_aPJ?~~c~t~qn _in nonju(]icial pr:oceet?irtgs. 
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Rule ·s11. Licensed~co~nselor~Client Privile~e 

(a) · Defint tions ~ As; used··.in ·this rule:.· 

(1) ·Client:~ A ·"client" is<a person who is 
·rendered· licensed:' couns·elor services~ · · 

('2).· ·Licensed.:·counsel()t. A· "·licensed counselor" is 
any person··licensea .. ·to·"·be·.· .. ·.· a·:··Iiderised:·professional 
couriselor or a licensed counselor in the State of Idaho 

··pursuant< to. Titl·e \54-, Chapter 34;, Idaho Code, or 
. reasonably·· believed: b~ : t~e;· client so to · be. 

'··· ( 3) Conf'idential communication. A communication 
is "confidential" if not ·intended to ·be disblosed to 
third persons except persbns present to further the 
interest of the client in the consultation, examination, 
or interview, or persons .reasonably nec~ssary for the 
trans~ission of the comrnunibation, or persons who are 
participating in the rendition of couriseling services to 
the client under the -direction of the licensed 
counselor, including members of the client's family. 

(b) General rule of privilege. A client has a 
privilege in any civil or criminal action to which the client·· 
is·: a ·party to refuse t·o disclose and to prevent any other· 
person from disclosing confidential communications made in 
the· furthetanc~ of· the renditiofi of licen~ed counseling 
s~trvices to the· client, among himself, his licensed 
cd:Unselor, and persons who are participating in the licensed 
·cdtinseling under the direction of the licensed counselor 
including members of the client's family. 

(c) Who may claim the-privilege. The privilege may be 
claimed by the client, or for the client through his.licensed 
counselor, lawyer, guardian or conservator, or the personal 
represent~tive ·of a dece~sed client. The authority of-the 
licensed c·.ouns~lor' lawyer'. guardian, conservator or personal 
representa·tive to do so is· presumed in the absence of 
evidence to the contrary. 

(d) Exceptions. There is no privilege under this rule: 

(1) Civil action. In a civil a~tion, case or 
proceeding by one of the parties to the confideritial 
communication again~t the other. 

(2) Proceedings for hospitalization. As to a 
communication relevant to an issue in pr6ceedings .to 
hospitalize-the client for mental illness~ 
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· {3). Child,-related--cornmunlcations. In. a criminal 
.or divil action or pro~e~ding as to a communication 
relevant to an i:ssue.· cortcerning< the ·physical, mental or 
emotional condition of or injury to a child, or 
concerning the welf~q:e of a child including, but not 
limited to. :the abuse,_ abandonment or neglect of a child •. 

( 4) Licensing board proceedings. In an action, 
case or progeeding.under Idaho Code§ 54-3404. 

( 5) Contemplation o.f cr1me ·or harmful act. .If the 
cornmunicatiori reveais the cont~rnplation of a crime or 
harmful act. · · 
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COMMENT TO RULE 5.17 

. . 

Prior Idaho. Statutes or ·Rules: Idaho· Code §§·:·54· .... 3404,. ·54.~3410, , 
9~203(6) .: ·;-,. 

Comparable Federal. Rule: None •. No similar rule· was p_roposed ~ 
However, under F~R.E ... -·501, ".in'civil actions and.proceedings, 

-. with .. ~-respect·;. tO an· ;element.' of a' c··~airn :?r·.ae:fense·,,·a.s to \t/hfch 
State· Taw supplies the rti:le of:- decision, the, pr.iy.ilege <of· a 
witness~ person, governme-nt',- Staee or pol± tical 'subdivfsiori· 
thereof shall be determined in accordance with State law." 

Comment: Rule 51:7 recogn·izes and: provides· for· the· licensed 
·counselor~clieht privilege now provided in Idaho ·Code § 54;...3410: 

Confidentiality of ~ommuni~ation between 
licensed counselor artd client shall be 

· privileged from disclosure· according to the. 
provisions of subsection 1, parag·raph. 6, of 
sect~on 9-203, Idaho Code, [certified counse
lor4~tudent priviTe.ge] with the exception of 

·the· bO'ard in"the: ~.feview provided .fcft: in _ ··· 
section 54·.;..340-4, Idaho .Code. 

Enacted in:1982t the Committee can find no cases 
inte~preting this< sec_tione' 

-Idaho Code § 54-3 404 ( 4) empowers the Idaho Sta~te 
Counselor Licensing Board to review the practice of licensed 
counselors who are charged with a violation of the Act. The 
review may. include the notes of the counselor and other materials 
rela.ted to.·th~ ptracti-ce. The tevieW is to remairL~·aqitfidential 

· unless the wr,~itt·en- consent·· of the client is re·ceived b~ the 
Board~ The ex6eption· ·stated in· Idaho -Code' § · 54'-34.10 appears to 
be.lifuit~d~ortly to this review process :~nd may hot 'inclUde· 
proceedings to revoke' suspe.nd or rehew licenses· under section 
54~3404(6) or (7). 

··For many of the same ·reasons stated· in the Comment to 
Rule· -503 relating to· the· psychoth'erapist~patient p_rivilege, the· 
Idaho Committee is recOmmending· adoption of·Rule·S17 rather than 
retention of-Idaho· Code§ 54-3410. 

· · :Rule 517· copfers a. privilege as to confidential 
communications on the~ client pf the licensed counselor·· the same 
as. tl'l.at-corife~.rred .on"·~the::..;student>-'tinder Rule ·s16~;~_-This is_.-, .. -· 
consist~nt with the apparent intent of Idaho Code § 54-3410. 
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Subsection (a) provid~s the definitions which govern the 
app~ication of the rul~:· · 

Subsection (a)(1) defines "client" to be the person who 
.is rendered licensed couriselo~ services. It doea not include 
·those persons examin~d, tested or intervie~ed pur~uant to court 
order or in the process of preparing a report for a court. 

Subs.ection (.~}(2) rest;ricts the definition of ii 
"1 icensed co.unselor" to a pe.rson· licensed under Title 54, Chapter 
34, .Idaho Code, to· be· consistent with: the definition in· Idaho Code 
§ 54-3401 and as->provided in Section 54~3410. 

Subsection~(a)(l} defines "confidential ~ommunication" 
in terms of intent that it not }:)e dis·c1osed as: is done in the 
other privilege rules. This definition may ·e]tpa;nd the scope of 

· the privilege beyond that provided in Idaho Code § 54-3410 which 
appears to ·be restricted to· ·communications: betwe·en counselor and 
client. The rule permits disclosure t.o third persor:ts involved in 
the counseling process a,r. necessary to the communication process 
as provided in the :other privilege rules. 

Subsect1o:~; ·(b}: ·sta.te:s · the ~ul.e :of ·~ri~ilege. It confers 
the privilege on the client :who i.s' a: pa;.rty in: any civil or 
criminal action which is consistent with Idaho Code·§ 54-3410 anq 
§ ·.9-203{ 6). To the extent· that Lt encompasses communications 
with persons involved in the counseling. or com.:munication process, 
it may be an expansion of the scope of the privilege beyond that 
provided by the statute·, but it is consistent with the other 
rules of privile~e • 

.. 1. Subsection (c); 'states who: .may cla1m.: .the privilege. It 
permits the· counselo~ and' other· described pers_ons to exercise the 
privilege for the client in recognition of the. fact that the 
client· may. not be. present .to: :c.laim· it,.· · 'l'his ··is consistent wii;h 
the same provision ·in· the other,. rules of :pJ:;ivilege. 

Subsection: (.dJ _ state.s .:the e-:2c.ceptio.ns ·to. the ·rule. . It 
includes the same exceptions as· are. :p:rovided ln- Rule 516 and 
o~ner. rules (see Comment t()· lll11e~. 516-.and 503:)~ with an. 
additional exception for proceedings: u_ndei'· Ioaho .. Cod.e §. 54-3404 
as is now provided in section 54-3410. To the e·xtent that the 
exception in subsection. (d)t4l includes an¥: ac'tlon,: :case ot 
proceeding ur1der § ·5.4~3404, r(lther ·than "the. board in r~vlew," it 
may be _art:· e.'xpansion of. -th.e except~on .. provid:ed in.· the statute. 
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Action Rec:()rnmend~d pn Idabp S.t:.aJ;ut.ea o.r Rul~s: Amend,Idah9 Code 
s 54-3410-: to· conform the' langUage, ·tcy Rule 517 for appiicat'ion in 
,nonjudicial ·pro_c~.edings~ 
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(a} Definitions. As used in this rule: 

(1} Client. A "client" is the person who is 
rendered .. licensed social worker services. 

(2} Licensed social worker. A "licensed social 
worker" is any person licensed to be a licensed 
certified social w6rker or a licensed social worker in 
the State of Idaho pursuant to Title 54~ Chapter 32, 
Idaho Code. 

(3} Confidential communication. A communication 
is ~confidential" if not intended to be disclosed to 
third persons e~s~pt persons present to further the 
interest of the client.in the consultation or interview, 
or persons r~asonably necessary to the transmission of 
the communication, or persons who ~re participating in 
the rendition of social services to the dlient under the 
direction of the licensed social worker, including 
members of the client's family. 

\ (b) ~General rule of privilege. A cli~nt has a 
privilege.;·~\ in .any civtl or. ·criminal action to .which the client 
is 'a party to r:efuse. to dis·close and to prevent any other 
person from disclosing confidential comm.unications made in 
the furtherance of the rendition of licehsed social services 
to the client, among himself, his ·licensed so~ial worker, and 
persons who are participating in the licensed social work 
under the direction of the licensed social worke~, including 
members of the client's family. 

(c) Who may claim the privilege. The privilege may be 
claimed by the cl~ent, or for the client through his licensed 

·.·~·1.~ocial worker,: lawyer, guardian or conservator, or the 
·~ersonal repre~entative of a dedeased client. The authority 
of the licensed social worker, lawyer, guardian, conservator 
or personal representative to do so is presumed in the 
absence of evidence to the contrary. 

(d) Exceptions~ There is· no privilege under this rule: 

(1} Contemplation or execution of crime or harmful 
act •. rf the communication reveals the contemplation or 
execution of a crime or harmful a6t. 

(2}. ·Charges ag~inst licensee. When the client 
waives the privilege by bringing charges against the 
lic~nsee. 

~ 
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COMMENT TO RULE 518 

.. Prior Idaho Statu.tes or. R1lles.~ .. -I_d(;lpo Code ~ 54-3213. 

~~sirnil~r rti1e wa~ proposed • 

. : H:c:>W$vet ,· \ln~~r-" F~·~~~-~ sbi:, ··i].n< c1V.~l act~pns and pro
ceed'ings,·wiJh t~spe9t.·to····:a_n_:-~l~·mei1t. of ·a·. claim or, de~ense as to 
'wh:tch' s't::ate; __ law···s:uppl·i~s·, :t;:he:·:·_f~le. __ ·ot deci1,3i<;>n,. ·tl1e.:pr_~vilege ·of. a 
witi1ess, ___ pe··~,~qtlr · .9.9\tef·nrn~nt, S,t:at.·~_,: .. or·· p_giit~p~J .·9.PP9.ivision 
thereof. shalT:: be dete·rntined ·in_. accordanc~·. with'. State· iaw." 
"· ;,···. · ...... ·. ... . .. . . . . ·. ·.·(:··:.· . 

Comment: Rule 518 recognizes and provides for the licensed 
·social worker~client privilege now provided in Idaho Code 
'§ 54'-3213: 

No person licensed under the prov1s1ons 
&~ of this act shall.disclose any information he 
~ may have acquired from persons consulting him 

·in his professional capacity that was nec
essary to enable him -to render services in his 
capacity to those persons, except: 

, (1) With the written consent of that 
_person or, iri the case of death_or disability,. 

~ of his own personal representative, other 
person authorized to sue, or the beneficiary 
of an insurance policy on his life, health or 
physical condition; 

(2) That a person licensed under-the 
provisions of this act shall not be required 
to treat as confidential communication that 
reveals the contemplation or execution of a 
crime or harmful actr 

(3) .When the person is a minor under the 
laws·';Lof this state, and the information 
acquired by the licensee indicates that the 
minor was the victim or subject of a crime, 
the licensee may testify fully in relation 
thereto upon any examination, trial, or other 
proceeding in which the commission of such a 
crime is the subject of the inquiry; 

(4) When the person waives the privilege 
by bringing charges against the licensee. 

Enacted in 1976, no decisions have been found which 
interpret this section. 
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(3) Civ;il action. In a civil action, case or 
·proceeding by one of the parties to the confidential 
communication. against the other. 

( 4·) PrOceedings for hospitalization·. As to a 
communication relevant to an issue in proceedings to 
hospitalize.the client for mental illness~ · 

(5) Child related communications. In a criminal 
or civil . action or. proceeding ·as to a colt\IIlunication 
relevant to a:q i.sSJ.l·e concerning the physical, men.tal or 
emotional cohdition of or injury to a child' or . 
concerning the welfare bf a child inclUding, but not 
limited to the abuse, ·abandonment or neglect of a child. 

-,;~~ . 
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·For·m~g~Qf th~ same re~~bns sfat~d in the Comroent to 
Rule_ 50:~ -r.~la~il1(j tq.,_tl}~.: p~ychother·~pist7p~~~e,rit. priv.-il~g~, the, 
Idaho committee is recomrriendirig adoption 'of·· :Rule 518 <rather than 
~retention of Idaho Code § 54-321~. 

, . _ . .· R\Jle .;.518 con~ers a. .. pr. iyileg~ qs ~o Gonfide,n_tial communi-
··ca tiol'l·s upon.. 't:IJ~f .. _cl ien.t.,.,_ot. ·th~·-- i iq~n-sed-. 9ocJa:t.:wor ke.r. ~sirnilar- .. t;o 
the psychotheJ;_apis~~pat;ie,nt pr iyiJ,ege ( Ru+.e ·.-50~)·, parent~cnitd. 
privilege. ( Ru+e 514), -schoql C91JnseJor-st;y<:lei1t pr tv.ilege (Rule 
'516), and licen~e,d couriselor~clie·n.t priv!le,ge (Rule .517). 

Subsection (a) provides the definitions which gove.-rn the 
appl ica1:ion _pf t}le.:-_rq:J.e .• 

- . . . s'ubse~ti6~ .. c~)(l) defines. "a"ii~n~" to. be t:he' .persoh·· w.ho 
is rendered lic~nsedj~6c~al worker services. l1: dqes not.inqlude 

·those.· per~_qns e.~~roJn~d , .... _tested .. or: intervie~e<:]: pur;suant t;o • court 
ord.er or in the::pr6cess_·· qf preparing· a repqrt for a court. · 

Subsection (a)(2) restricts the definition of a 
"licen.sed· social worker"· to a person licensed .under Title 54, 
.Chapter 32, Idaho Code, as is no~ provide~ in Idaho Code § 
54~3213. ,· { ., ' . '· . : .. • . . . ·~ 

.- .. · 
.·, 

Subsectibh. ( ~i ( 3) defineS·. II ~Onfid~ntiai COmffiUnicatiori'i'. 
iri terms of intent that it not be di~closed as is done in the 

._ pt,he_r_ ,.p:rJvi.l,.~g~ ru+,.~~ ·<· IJ:1hi§ ,._.,-qef~n; tiqn.J~xt:endf3 ; __ t;J;l<;.:,.9CC?J?e,.ef .. _.· the 
privilege _ qeyond .. t:h~t;:·pr<;>vid~d-·ln _ Iqaho·: Code § !?4~3213: ~hich. · 
app~a~s to b~ r~stiicif~d tq iqfq~m~fion-o~~alned by~~h~:~oci~l 
worker only •. It permits disclcisui~ to third petsons in~blved in 
the rendition of the social work service to the client or 
necessary to the communication process as is provided in the 
other privilege rules. 

The statute uses the phrase "any information he may have 
acquired from person~ consulting him." To the extent that the. 
privilege is restricted to confidential communications, Rule 518 
may be more restrictive in scope than the statute. See Comment 
to Rule 503 for case law applying the privilege in respect to 
"information" obtained in 'the physician-patient circumstance. 
The Committee believes the scope of the privile~e under Rule 518 
should be restricted to confidential communications as is 
recommended in the other rules of privilege. 

Subsection _(b) states the rule of privilege.· It confers 
the privilege on the client who is a party ln any civil or 
criminal action which is consistent with Idaho Code § 54-3213. 
To the e~tent/that it ~ricornpasses communications with persons 
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involved in the social work service or communication process, it 
~9 an'. ~*pan~ ion. 9~. tije §cop~ 'df th~ privilege l)~yond that 
provid~g }:)y. the s~~t-ut,e' _put it. is" <::.9n.s ~st~pt ~i th the_ other 
rules. of' privilege·~ ' ' 

Subsection (c): ·states who may claim the priv'ilege. It 
permits t~e~~ouns~lo~.~nd· o~her d~scribed. per~ons to exercise the 
privilege for the cll.eilt ·in.·:rec:ognition of' the fact· that the' 
client may not 'be present to·; claim it~ ·This is consistent with 
the same provision in the.othet rule§ of privilege~~ 

... Subsecti.on (d) states the except·ions· to the rule. It 
. lncd~porates the exceptions now provided "in the statu.tes 
(sul:i~·ections .. · ( dt ( -~) ., ._. (2) . and_ ( 5)) , . and .. _ adds ~xc~pt~()rl.:f3 which have 
been'::···tncl ud~d in. the -()~her ru~es o:f· priv.i:te9~ ., (sUl$seC'.'tions (d) ( 3) 

·and (4). ~he c~ntemplat.ion .or executiona~·;crime exception 
stated at. -subsection .. (d) ( 1)' yar ies_._iri·····_one_ r~spec·~ ficnn . the 
similar exception found in Rules:· 516 and 517·~- · This ex;ception 

_. under Rule 518 includes, as does the existirig statute, 
~ communications revealing the execut~on. of a crime or wrongful act 

in_ agdi tion to dommu~~c:ations>. revealing . the.-mer~ C()I'\telJlplation. of 
such conduct. The Cb1tlmitte!e· rec.oghiz~s that the: ~Octal· worker 
serves a function diff'erent from thatserved by the 
school-counse;J.or or the license.d counselor, including service as 

,'probatfon off:~cers 'f"or the cOurts which justifies the difference 
. in treatment. See~- €o-mment to Rules- 50-3 and 516. ' ; . •' . ., . ' . . ·' -. . .. , . . ~ .. , . ' . ,.. . . . ' 

·Action Recommended; on< Idi:tho Statutes·· or ~ul~s: · Antend Idaho code 
§ 54~3213 to conform the 'statute to ·the ·lC;lriguage o~ Rule 518 for 
appl~cation in ~onj~~19ial pio~~edi9gs. 
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........ . 

Rule 519. · Hospital,. In-Hospital Medical Staff Committee 
.. · and.'':'Medicc,il _Soci.ety Pri'v.ilege • 

-· ' ··. (~ 

(a):. :oe~to.tt~pns.. .As us-eel in •.. th:i.s .. n.ile:. 

. .. · .. (1:)',· -H~spi tal. A :-~!h~spi tal" .. is a. facility defined 
in -Id~h-o.:;~pde': § ·. 39-130:1( ~-) (1 ). and .... either licensed under 
Idaho Code ~§-39-1301 ~hrough-39-1314 or similarly 
litensed in another jurisd{ction. 

' . 
( 2) ,: In~hospiJ:al :'-medic~l staff committee. · An 

n in-hospital: medical<: staff c·ommi tt~e~' is any individual 
doctor who is a hospital s~aff' member, or any hospital 
emp~pyee .. ,/~or _,.any,· groupj·o,f;. sucn doctors or ho$pi tal 
emp1oyees_;/'or any · c·ombinatio.n•,.: ther:eof i ·who:· e1re duly 
de~igt?ate(j 'a <::ommitt.eey by. hospital ·staff by+1aws; by 
acti.on_of anorg~nizeP._:hospital staff, or. by._action of 
the board of· directors, of a hospital, ·and_which 
committe.e is authorized by said by-laws,. staff or board 
of directors, ·to conduct research or study of hbspital 
patient cases, or of medical questions or problems using 
data and information from hospital patient cases. 

(3) Medical society. A "medical soqietyn is any 
duly~onstituted, authorized and recogniz~~ professional 
·s.oq~;~,ty:, __ <)r<_en.tity made up of physicians lf:censed to 
pr·a_c.t:iG.$. ·Jrre,dic.i_ne in Idaho, having as i ts·'~purpose the 
m·airitenan·ce ·of high quality in the standards of health 
care provided in Idaho or arty region 6r segment of the 
State, operating with the approval of the Idahd State 
Board of Medicine,· or any official committee appointed 
by the Idaho State Board of Medicine. 

(4) Confidential communication. A communication 
is a "confidential communication" under this Rul'e if it 
(A) is made in connection with a proceeding for 
rese~rch, discipliner or medical study conducted by an 
in-hJ~spi tal medical s.taff committee or medical society 
fo~ the-purpose of r~ducing morbidity and mortality, ot 
improving the standards of medical practice or health 
care in the State of Idaho; (B) is a statement of 
opinion or conclusion concerning the subject matter of 
the proceeding; and (C) is hot intended for disclosure 
to third-persons, except persons present to fu~ther the 
purposes of or participate in the proceeding, or 
necessary for the·transmission of the communication. 

(b) General rule of privilege. A hospital, in-hospital 
medical staff committee, medical society, and maker of a 
confidential communicati-on has a privilege to refuse to 
disclose and·to prevent ADY~-other person from disclosing the 
confident~ia.l communicatiOn.~ 
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{c) Who may claim the privilege. :The privilege may be. 
claimed by ~h~maker of thecconfidential communication, by a 
representative of-, the hospital, in-hospital; inedical staff 
commit~ee or medical spciety, or fpr the holder of the 
privilege by· its lawyer~ ·The authority of the representative 
or lawyer to do so is presumed in the absence of.evidence to 
the contrary.· · 

(d) Exception. There is no.privilege under this· rule 
as to a communication made inconnection with the on-going 
provision of medicalccar~,to a patient. 

. . . ' . 

{e) ~{wa-iver of privilege by testimony. ··The·,:privilege as 
·.to a confidential communication under- thi$ rule ~is waived if 

., the make:f of the confidential· communic_ation gives evidence of 
his· opinion or conclusion cohcerning ·the· subject· matter of 
the conf idential·'"ct>rnmunication. 

-t-:. 
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COMMENT TO ~UtE 5l9 

Prior Idaho Statutes or Rules: Idaho C6de ·§ · 39-1392 et seq. 
; -, ~ : .. 

Comparable Federal Rule: iTch~~ 

Comment: Rule·:$.+~ .. i:eppgniz~$. ?.lncf.:proy.ides. for _the. h<J~pi tal, 
'· in-hospit~l: m~.~Jp~l :St::,~ff •.·._cprqm~ttee .·a.n~:,)lleqical. S()C.~ety privilege 

nOW providecn,:Xirf t9al;lp. ''Cg¢1$. §. 3971~92 .eJ:·· Seq •. 
. '·"'· ' :/: ... . ... . 

39~i~9.~. St~Eeftleqt· -()f polf.dy •. ·TO encourage 
reseCI.rql1.' .disc.~pline ·and mecfic~~ stuqy by 
in-hospi t~l meqipcil _staff cpmm;~ ttees .and 
recogni~ed rni:dical socie~ies: for the purposes 
of redu6ing morbidity and.mortality, enforcing 
and impro~ing the standards of medical 
practice in the state of Idahoi certain 
reco,rds of such committees aJ:ld soc·ieties shall 
be confid~ptial and:privileged as set forth in 
thiS::._:ch~pter. · · 

·:·•·/·<',~;· ... , ,::·- . 

'39ii}92a.- Deflni tlons. The following terms· 
shall~- h'ave .t.he · fo:ll"owing meanings whep used in 

. this sec ti.9._ru . · · . · · 
( aL ..... :"Ho$pi tal" shal,l.mean a, faci.lfty i.n 

Idaho liteh~ed~Unq~~ sec~i6ns 3~~1301 th~ou~h 
39._)-314, Id_ah9 ·cod.e, and defined in .. 
39~i'30.l(a)(l), Idaho Code. _ . . 

. (b) ;, In-hosp'i,ta1. medical_. 9t:aff . . . .•.. 
committees" sh.a"il mean.al1.y individual doctor 
who is a hQspital staft~ember·, or apy 
hosp~t·tal .. ~;~.ploye~, or. any, gr¢tiP, of such . 
doctpJ:"s .. ·and/or ho.spite11 employ$~s, who are 
duly desigryated ·a c()inrnitte~ by hospital_ staff 

. by-laws, by" action of an organiz·ed h()spi tal 
sta1;f,. or:.· bY.: action. of the bo~rg of c]irectors 
of ~~~~~ital, and which commit~~e is · 
author'ize¢r· by said by-la\·is, s·taff or board of 
dir~ctora,. to conduct rese~rch'or study of 
hospital patient cases, or of medical 
que~1:ionf? 91:' problems .. t1sipg.data>and 
information from hQsp1 tal patient ca:?~.~. 

. (cL. n.Medical. socJe.ty" ... ?hClllmeap any 
duly constitute<;:!;' authoii?~_Q a_pd: y:~pognized 
professi?n-al so·?i:e~y ·.9t. e.n~ftY .. m.~de· \IP. ?f, ... 
phy~~:~:9t~r1~; J..+c~.ri~eg~·~_·t::9,<.P+~.(::ti~-~-.-me.d~cJne .• +n . 
I q?.~9·i · . hay~ ng .Cis i.t s. putpo_$ e., Jh~ 1nai n te nari·c_e 
of nigh; qtiali ty"''1n:· the stand"ard's of heat th ... 
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care provided. .in,Icj~ho. or. any r.egion or 
segment of the state, operating with the 
approval ~f the Idaho state board 9f medicine, 
or ariy 6£ficial committee appointed by the 
Idaho state board of medicine. 

39-1392b. Records confidential and 
privileged. Except a~ provided in se~tion 
39-1392e, all written records of·iriterviews, 
all reports, statements, minutes, memoranda, 
charts, and the con~ents thereof, and all 
physical mat~rl~i~·reiati~g to r~search, : 
dfsciplin~~or m$~ical study of any.in-hospital 
medical staff committees or medical society; 
for .the purposes set forth. i~ sec:t~on. 3.9-139:2, 
shall. be .c<:>nfidential and. prf~1leged 1 and 
shall not'be .. di:~~Ctly·· 6·r. indtt'$'c~tly .sllbje'ct to 
subpoena. or dJs¢.overy· proceed:ings o·r· pe 
admitted as· .evidence, nor· shall. te~timony 
relating ther~t6 b~ ad~itted ~n evi~~rice, or 
in any action of any kind in any 'court or.·. 
before. any a~ministrattv·e body, agency or· 
per9on· for any p~·rpqse ·whatsoever; provided 
fur~her· no ordet pf censure; suspen~io~ or · 

..... ~evo~ation· ·of licene;ure or hospita'l:~.pr'i!vilege 
·~· of <fny·. phyp ~cJan. · Ji:censed. t·o, prpctice: me9 i~ine 

in·( IdahO' stui~J be .. :admis'si~le· 'in any civil . 
proceeding s~ekihg~da~ag~~ ot·other gi~il 
relief ag~inst th~ pJ:lysician or l'l'dspital which 
may be a party defenQ.ant i.n said 9ause; . 
pro~ided~ hqwevet, this sec:~io~ shall rtot 
·prohibit or otherwisr: affect. t.he ·u'se of said 
documents, materialSC9i t~sti~ony in medical 
society or hospital proceedin(3s, nor shall it 
prohibit or otherwise affect th~· 
diss~minatiop, ·for· tnedfcal pUrposes, of 
info;rmat-ion C()ritained in. S1Jch· dpcqments or .. 
rna te-rfals, ·or: the c'()Ilcl us ions. and ... f,i ndings of .. 
such. in,._bosJ?i t:al m~dical . si;,Pff. ~ommfttees or 

.med.ic(3.l :~op'iej:y.,. an(i_ proyiqeg>fl.irthe.+.,· that 
this. se.ction< ~hall, hot affect ·the·· apmissibi
li ty in evidenc~;:: in an~y· acfion: or: p,rgceed~ng 
of any o.r iginal medical ~ec'ords of ariy. . .. 
patient.. · · · · 

39-1392~ •.. ·· timit·e.<i·::·e·xceptio.ns · t.o. p:riV'lleg·e. a·!la 
con~i~entialf~y,. : (a') ·.·I~ the ~vent of a; claim 
or~:··.'ciyif action; against ·a phy··sic.ian · qr a 
hospital arisin·g out· of·ta p(2rticular · 

,., ·Ph¥~·~~.<;.i.~n--p:~.ti~·nt··rel~tione;~lp,·. or }"hie~ 
co~dilrns· th~: s~.if~f1g·~e-ng·y··-a··f:::.the delfv·~ry of.· 
particular· health·: dare. to a spepi{ic pai;.ieht, 
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·any hospital· or medical s·oqiety havln·g · 
i.nfo.rtncftfon o·!, -the·,: k'ind cover,ed- by:. ;:seC-tion 
39-139-.2b shall',-'-,· when'·_,·int_erroga ted' as· 
hereinafter provided; '··advi-se: ·any: ·such clain1ant 
who is_ or. was such 'a· pat·i'e:nt or- who/ ·in a 
representative' capacity, acts on_ behalf_ of 
such pa.tient. or hi:s he-i:rs, as· follows: 

{1): Whether i.t 'has·coriducted-or'hasiri 
. progress~an.inquiry, -~rocee~in~ur 
disc:ipl inaryrnat:ter---· regarding: .-:the quality 
of propr~i,ety o£:·::the -he_alth care "i-nvolved, 
which .concer.rts ·th~,' :subj-ect ,.pa'tienb .while 

-.· '··<;;'r~he :was·uno.e:r:>-:::the- car_e ~:qr_,;.respons:ibi~Iity 
9f a rneml;>.er of :.such society or whi-le he· 
w.as: a pa tie,.nt in. such hospi ta:l; and, if · .. 
so, 
(.2.~}- .. Whether. disposition of any kind 
re'sulted:or will· result therefrom; and, 
.if so' 
(3) What the disposition was; or, if not 
yet determined, approximately when it 
will be determined. 

Such disclosure of information shall be 
limit:ed: to<:·the ··medicaT· -society or hospital 
-c omm::J]_tte e_ ~:s :;.ad t>i.ons;. •·in·,,~ cb nne ct ion.· :w Lth. ·-·:the·. 
physic-ian :o:r;·.-ho·spital ·against whom such claim' 
is ·asserted·. : 

• ( b} Such a. claimant sha.:-11 likewise be 
ent-itled to inquire ·'of:-such hospital or 
medical- society ·respect.ing 'the names and 
addresses o.f. person's who such ·hospital ·or 
socie·ty knows -'to have ·dire·ct· ·knOwledge of the· 
provision of the health care in question~ auch 
inquiry:' to be 1imi ted, ·however, to the 
part'ic'ular~ patient:; ·and· the_ particular ·times 
and Q;Ccasions·germane. to'the specific· 
o'ccu·,rirerices-' on· which. the cla·trn is bas·ed;: 
provide-d, names shall not be disclosed 
respecting per'sons who have gained- seC'ondary 
knowledga or formed .opinions respecting the 
matter solely ··by- participating as witnesses.·; 
officials;, invest-igators or otherwise on,' for, 
or in connection with such a co~mittee,· staff, 
governing board or the state board bf 
med i'cine·.: 

(c) Such limited~ c6riditi6nal discovery 
and disclosur.e of information as provided 
above, ·shal-l be: allowed only·; in response to 
inquiri·es ·direct-ed t·o such a society' or 
hqsp:~;tia.l,. and'· .t;hen .. ,qri\lY~:/if~+initial1y. 
pr.op'Citi'ndea···b~Ti-ta;;:c-Taimant: of t'he!··type· ·'abOve· 
descr-ibed -.r· ->If the ma~:bter is ··in ·Ti tigat·ion, 
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inquiry{~ay·be.~by customary-means of discov~ry 
under -the· ·:Idaho Rules. of Civil Procedure, -·or, 
if pending in a Un~t~d States co~~t,_ then. 
unqer discovery ·as allow~d,. by·· its applicable 
rules1 provided, pen~ency of the claim in the 
United Stat~s court or b~~ore any other 
tribunal shall. not operate·< to. broaden the 
excep:tion to the rules. of privilege_, confi
dentiality and immuni.ty set down in this act. 

(d}c Such di~c~6suresmay be voluntarily 
made without judicial order or.formal 
discovery if~all discip~ined,"~ccused or· 
investigated physicians consertt ther~to, and 
if privileged or confidential information 
regarding any other patient;·physician or 
per son will not be. disclosed thereby. Wh.en 
the terms of this·pa.ragrapn a':C'e''domplied with, 
such.vo1untary disclosures may .be made without 
civil liability therefor as if in due response 
to valid ... jud:icial process or· order. 
. ( eJ . If. ·any· claimant ,makes such inquiry 
of any such hospital or.society, he shall be 
deemed to hq.ve consep.tedto like inquiry and 
d~ss.~psure rights for~ the, benefit of ·all 
part.;~l:.es, .··against >:wh:om,;he asser.ts ,Such claim or 

; brings ·-·sqch sul t .or· action;· i a;-nd;;~all other .· 
persons who are parties to such action, and 
thereafter all sqch persons and parties may 
invoke. the· provis_ions .of thi.s section, s~eking 
and securing: .. specific. information ·as:~herein: 
provided foi tbe:benetit of such cilaimant,· to· 
the same ex:.tent .as :the same is· allowed to such 
claimant. 

( f ) · If any physic ian, patient~ person, 
organization or ent.ity whose qonduct, ca,re, 
chart:, behavior 1 health or. standard·s of ethics 
or. pi;.ofesp•ional .. practice is the subject of 
inves tlga tion, comment, testimony 1 disposi tiv.e 
order- of ariy kind -or: other written or. :verbal 
utterance Qr: publica~ion or. act. of any ··such 
hospital.or society,o_r.any member or committee 
the:r_eo.f irl> ;the 9·ourse ··of re.sea·rch·, study 1 

disc-iplinary p.roceeding. or· investiga-t-ion ··of 
the sort contemplated by this act·,. makes· claim 
or brings suit on·accotint of such hospit~l or 
soc~ety. :actiyJty~ :tqen,_~in the def.ense·· 
thereofr con£i~entiality ~nd privjleg~Bhall 
be deemed wai-ved by: t.he making. of.: stich c1aim, 
and suph>·hospita1·, society and the members .of 

· their.~~istaf.fs .,i,and,• .. committees -shalL be al;lowed 
' . . ·. ·:.;i~(:;·r: . . . -~ · .. ~. ."· .. '.·. : . :·; .. ·. ~- .· . , . ·. '-!: ·• .• . ·. . .. •. · .• -,<··· . . · .•. ::.... . . . . . ... ·: '.".. . . . . 

to U$'-e. atl.d .reSort· .. to s.u,~fi~.:otherwise protec.ted 
information for. the purpose of ·presenting 
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proof of the facts surrounding such matter, 
.a}nd this ,~·pro,risiC>n sha~ll . apply .·.whether such 
6Taim' be':. for·;·eqhitable cor ·:iegaf. relief oi. for 
inte:ntional ()r' unintentional·· tort ?f any ·kirid. 
and:·>wheth·er>press'ed ·.by a ··f>a tient·, physician or 

·any ~ther·pe~~bn~ but such·~aiver ~hall ortly 
be effective' fn connection wlfh the. . . 

·disposition· or> litigatiori of s·uch· 61aim, and 
the: c·ourt ·shall: iri its~ discretion, enter 
appropria·~e ?rders ·protecting, and as fully' as 
·it :teasori'ably can do ··so,· prese·rving· the 
···con·fidentia·li ty .:of such tnate'rials ·and 
information.·": ·' 

". ' Enacted in 1973·, ·only one decision. inter':pretillg Idaho 
Code '§ §•·-39-1'39:·2 to 39-1392e has been located •. Murphy v. vvood I 

'·"105 Idaho 180;• 667 .. P.'2d 859 (Ct.App~ 198'3) involved ·an ·attempt' by 
defendant: >physicians to .•. introduce evidence that -they had complied 
with :the locaT standard of care before operating by obtaining ·a 
second~.,:. opinion from the· tumor.· board which had recommeded the 
su.rger:y •· · The Court of Appeals upheld the. trial court 1 s ·ruling in 
limine·: barring.disc·overy and us·e·at trial of the eviden.ce on·the 
grounds: that all testimony of. the meeting of the tumor' board wa-s: 
proteqted aga}n~t disclosure as pertaining to the records~~nd · 

·ptdc'e·~;dihg_s' <?:'t··'a·,·hospi_tal :.medic~! staff· .. committee under Idaho 
·Code· ·§:;§ .. ';3.9~13'92 tO ·:a9~1392e·. ·' · · · 

(·if:::·· The Court of: Appe;'al~ rejected the :doctors' ·contention 
. that· ~!pe evidentiary privilege established in Idaho· Code 

§ 39-i392b applies··only where the ·medtcal staff ·committee is 
pursuing If rese·arch; ·discipline and medical study, n .. and should. be 
construed to grant privilege only fQ:r re-trospective· ·-discus.sions 
in peer revi·ew;r ·The Court' det,ernrined that·· the l~gislature · ·· · 
intended. to establish ·a broad pr·iv-ilege; bro.ader than·· ·are 
afforded by :mere ·'peer review·: statutes • .··The ·court also· determihed 
that none· of. :·.1;he, e·xcept'iqns ·provl.oea in the. statut·es are 
applicable ··to:%•the·~;Jdoctors 1 use· of the evidence·~ · 'To prevent ·the 
shield of privilege 'front being turned into ·a· sword arid t.p pre'\ient 
the jury. f·rom ·being misled that no c6ns·ul tation .had occ'urred, the 
Court ordered that the trial court·~ s order be modi'fied to 
preclude the ·plaintiff ·from .··suggesting or ·urging 'to"the:j'ury that 
the. doctors·· had ·fa·iled to comply with a:· local· standard ;of ·care by 
not seeking a second opinion before operating • 

.. Rule.: 519 ···is intended to adopt by· rule. some Of the 
evidentiary provisions of the st~tutes that are applicab1e in 
judicial proceedings.: ··It is the intent of the.Idah&Com~ittee to 
restrict the scope :of .:the privilege .to statement.P of opinion or 

· c6nc1usio1'l to. 'the .:_exclusion· of. statements of. fact. It is 'further 
iri tended < bha t.)~;;~ ~e :,~·p riv i~·egeFi: p:q:t ,_;,':1 nc lud e ::statements . · (? f· -~9P inion · or · 

. conclUSion · wn~'~'ti Fthey :a r'e·:iffiade ·at thEfi t iiil~ :·'of· 'c(rid. cdnce rn the . 
on~going treatment of ·a patierit. 
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. . 
' 

Health 'care prov·t·a:ers · a:r;e: required to systematically 
monitor and review. t.,he quality of health car;.e they provide. The 
review process il'lcl,udes the de1iver.y of services in general by 
·the health care provider as wel:l as thespecific peer review of 
physicians and st,afJ .•.. _· The, health care providers of Idaho have 

·established in-hospital.~ed.ical staff committees and-medical 
·societies for th~s purpos~. The health car~ providers must of 
necessity rely oh the vol~ntary participa~i6ri_of_physicians and 
other medical personl)el to I1l<?:ke the review pr.ocess meaningful. 

~That voluntary participation' often'requi~es ~hat the physicians 
and other medical-pexs.onnel express their opinion concerning the 
delivery of medical ssrvices and health car~. 

The Idabo Comm~ttee concluded that the public interest 
in the improvement of health care in Idaho ._will be served .by the 
enC'O~ragernerit: of -full- and. fr·ank review; analysis. and-criticism of 

.. -.the quality of rne9ical services and health care by<those 
,·.r-esponsible for providing it. The Committee: fl.lrther. .concluded 
that. physicians.::and. oth,.ers .. .inv.olved in the: .provisio.n o~, the,se 

.)servic_es would be reluctant to_ express their opinions and 
conclusions in pr·oceedings conducted for purposes of improving 

· t!,lem i.f the .opi~~ons and_ conqlusions were subject to subsequent 
d iscl osur ~. ':'>¥~·"· . , > 

Theti§cope .. - q-J~ .. -t-h~- -~~iv'ilegei: i.s.----suth fhat ··:tt wfl-~._-prevent 
disclosure of r~c6rds, mintites, or the like reflecting the 
privileged.- .communication as: well as the.>···communication ·itself, as 
well as an opinion or .col}.Clusion e:x;pressed i-n· tl'le•<_findings made 
or actions t.a.ken ·by .the- .~ .. eview committee~- The Committee 
concluded khat the._privilege should not be:extended to 

.. communica_tions qf fact as opposed _to opinion or conclusion, or to 
fact.Y..al data developed for purposes of medical reyiew 
prod'~:edings. ·_The facts. _c .. onc:erning a patient's medical services 
are :.q;~herwipe discoverabl~ by the· patient and._ the. Cof9mi ttee 
conq,X\tded ·that;_ there is-- no policy to· be served b.Y 'att-aching a 

·· pJ;ivi1ege t,o ··1£hose;_;;facts·· that is not already :acldressed by the 
physician and psychotherapi.st-.p_atient privilege provided in Rule 
503. Comments made t:o the Committee by. repr~s.ent.atives o.f the 
medical community_ affirme,d that the .e~fect:Lve: pe.:rformanc_e of 

>thes'e medical review. pr.oceedlng:s would be ·served by :a_privilege. 
extending --··on).;~f.~-~--ta··expressions •. o_f •-opinion or. ·conclusion made in 
the proceeding~. · .· · · 

---.· _ Tl:le C.ommittee also •.. concluded ;_that th~ privilege should 
not _,,·apply where s•tateme:nts: ·of •:c)pih~On_ or qonclusion cq~cern- the 
ol'l-9C?i11~. treatm~nt. of a pa~~ent. ..Ther~ such statements would 
·constitute an operativeopart of the ·prov~sion·of· care, rather 
than_ a.,.retr.osp_E;ct-ive·.· cti tiq1,1e._. of past services;;~' _·.A.gain; comments 
~o·;tthe ·c,,ammi tt:e'~:i~9ron1:·::Jr·epr.esep.tatiye~.< of .• tpe m_eq~_cal commuJ:lity . 
conf.:lrmed Pbcif fltatements maq.e in'·con·nectio.n .with_.on-going care 
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-:did. n.ot·· faJl. w.i.thi'n. th·e. area def:)epvin_g the: _prot.e.ct~C?n of the 
. privilege~.· ·· 

.:,,The::\C~m~i:~tee •. ·beli~ves .that .. the i-nte:rest::s -of truth ... : 
demand .t.h'at. the· pr.~·y'tl.ege.:-confe~;;r:~d -by -'this >.rule> be· waivE;d. if the 

.maker of .. ~~ p~ivile,g~<t.commlinicat,ion chooses to ·give evidence 
concerning hi~··or her opinion or contlusion ori the subject matter 
of the privi~b:~ged communication. If· such evidence is 
in.c.onsJatep.-t.: wJ,t_h:." :th.e <op~·n :Lpn or qonclus ion. expressed. ; . .in a 
medip:al •.rey·iew, ,.;p_roq~·edJ,.ng,: .'fai.rne.ss demands thab ~a. party_ affected 

· by the evi~ence be given the Opportrinity to explore. the 
i nco ns is t ~ n·cy··::· . · 

::.. S.J.ibs_ec--t£on ,:(a) provides · th'e def,initiq,ns which .govern the 
_applica~iqn ojf; -th,e .. rule •... ·It defines ''hospibql:" .. in t_er.~s 
su:e~.Jc~,~nt.ly bl!Q9_q ·;to include. hof?pi tals ·loca:ted in ·Idaho -~nd 
nonresident hospitals. Th~ definition requi..r:.es a:,·finding of two 
~lements. First, the hospital, regard~ess of location, must 
provid~~ services sufficient, to satisfy the definition in Idaho 
Code §1%:'39~-1301 (a) ( 1). Second, the hospital must be ,·.,either 
licens"ed und~r- Idaho Code §§ 39-1301 through 39-1314;· or similarly 
-licensed. i'n ;;t-~e :.juri;qdictiori wher~ it is .. located. Tl:le term . 
. ~·jur·i.f?.9j~ctJon"'': ·ts .intend~<] to be ,:Suf.f icie.ntly br:oad .;to encompa_ss 
~thei· -~~-aj:es .;·anq c:ountries_, and federal: jurisdictions.- The 
Clef inftions. for "in-hospital. medical staff committee" and 
"medic:al society" are stated in language. identical to 'that used 
in Id·~;ho.<Code ·§:· 39;...1J92a:.··:': 

. ·._ :·.:::~~t~~~-~; . ' 
. . , .. :·.·:....:~)/ ·. . ·. ; ··. . . . 

•icop.fioentiai communication" is defined-<to ·require a 
finding of ~~ree el~~en~s. Element (A), requiring that it. be 
"made in connection with a proceeding for research, discipline, 
or medical ·s<tudy cq.nduc:ted by ·an :Ln.-hospital .meoical:.:.:staff 
committee or medical soci~ty. for tl)e,; . .pu~pqs.e -o:E ,redu~ing ... 
morb'i-dity arid mqt'·tality, :o,r .impr.o,.viQg the ~.tandei.rds _of medi.cal 
practice or heal t·}J ··_.care. in. the<.:St.ate of. ;Idaho, •i is cons is tent 
with the policy of Idaho Code,§_39-1392{b). 

Element (B) restricts :the scope of- the privilege to 
include onlY:Y tho.se: confidential .. communications '·that. are a 
stat~ment:· of·· opin:ion ·:or ·conclusion· concerning ·the. subj·ect ma-tter 
of the element "(A}"· proceeding:. It- -includes· statements· made in 
written form •. 

E1ement_.(C}. fur-ther .·requires that the element "(B)" 
statement· be not intended for discl.osure to third persons, .except 
those present to further the research, or medical study, or 
per~ons reasonably necessary fbr the trartsmissidn of th~ 
communication, or perso.ns pa.r.ticipqt~ng. in the pr:ocesp~· 

.• ·.• . . . . . . . . . . '. . . . . . ··' : . . . ~. : . ·. 
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Sub~ection:(b) stat~s the rule df privilege. It confers 
the privilege on the hospital, in~hospital fuedical staff 
committee, ~edical society and· the maker of the confidential 
communication to' protec-t confidential communications from 

'~~isdlosure. The rule:is applicable in any civil·or eriminal 
action.· It is drafted'.to ·include only'.statements of. opinion or 

·· .. conclusion.- · 

As noted above, the· .'rule e·xpiici tly omits and thereby 
excludes from the rule of pr:ivilege all communications of ·fact • 

. ,... Subsection (c) states who may claim the privi,.lege. It 
is ifftend<?d to make .,clear that, the maker of the priviJ;eged 
statement or a represent.ative ·of the ·hospit,a.lt iri . ..;..hosrpital 
medical staff comm-ittee, and medical- soc ie_1=_-y; ,- or- the· at-torney for 
the holder of the .. 'privilege, may assert the claim of privilege on 

.;)'behalf of the holder of the pr-ivilege. . 

As>' with. the other rules of privilege, the person 
-claiming the privilege has the burden, of prdvir\g the right 

· 'th~reto. If exercised by. the. attorney or. a representative of the 
holder .of the privilege; the authority of.· the attorney or 

·-..r.:epres.~ntati"v:~~-··:is· pr~sumed to··exist, .,but ·there ·t-s- no presumption 
:··. ·.; . . ·' . . •. · ·.•i\'> .. · ., ............ ·.• ... . ,. - ': ·;.,:"'... ·····f.•····'"'· ·:that th~ pr:tV-'·t·leg~<exlsts .:. · · ",., .: 

.:.,J . 

Subsection (d) states the except-ibn to the rule. It 
provides an exception to the rule where the statements of opinion 
or conclusion are made at the time 6f .. and coricern the on-going 
treatment of a patient. · 

~~ Althoug~-a patient may waive his right of privilege, the 
exceij:tion is nec~_ssary· because under . this· rule the privilege· is 
conf~~~red on the· maker of the privileged statement; hospital, 

· in-hc)spi tal -me'dical··(staff committee ·-arid medical society and a 
waiver by the pati~nt ·will not suff~ce. 

The scope of the. exception:is· :intended to be ·suffi-
.. ciently broad that no ·conirntini·catiO'ns·.··Ifiade-'at the ·time of and 
relevant to on-g_oincJ t,reqJ:rnent are J?rivil'eged _reg:a:rdless: of the 
purpose for which the·. conill\unicat!on:s wete .:made. 

As provided in the act, Rule 519 does not affect-the 
right of disc·overy .' of·.:art ·the ·admissibi'li ty ·of any original 

.medical records·.of any patient· •. ·. · ·· · 

. Subse:ctioh., (e) proyid.es for: ·a. waiver .. of the pri.Jilege if 
.the maker of··tf,:he·cq.nfidential comml)nication- gives evidence. 
concerning his or her opinion or conc.lusion on the subject matter 
of the confidential communic~tion. This waiver is in addition to 
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that which exists under the· ge'·neral waiver provisions- of Rule 51.0. 
r,elating t:o. volur1tar;y discl,o.s.~r~ :9.f a :pri,vileged communication. 

~~ . . ' . . . . . ' ' . . . : . . •. . . 

•· ... Th~. ·~aiv~J qf the ·priv~I:ege which 'under ·Rule 510 results 
'front ··a -~ort,c,9JP:P.tifsoi_y ~_di,sclosurt= ··o'f ·:a co11~identia.l qomml}nication 

. made dt;Irincj'·':_'~ri __ .fri7tio.s·E~tal m~<tical :·st~ff ·cq!nl1littee. p~oce.edi.ng is 
not to be. c_of}fqs,~d. with_. the waJ~ver ·_which may occur. tirid..er. ··. ,·. - .. 
·'subsectiOf\,·- (e) ,of :J:..n~s rule .• ' A s.t;.at:eme.rit of .. opinion ·IIlaQ,e _by a 
physician during an in~h-ospital me'dical staff <{oit}mittee . 
·pro?e~_d.ing q_,~ to_the propr,Jet:y. _·o~ a su:r:9ical pr,acedure which is 
the· subject rne1tter .of .•. tha·t ·p_rO_c_ee_¢Iing_would tinder R.ule. 519 

·- gene·r•·ally b~---·:P~iyileged fr:,om ·,:4i~c1q$.tiJ:,~ ·1J1 _a· Ju4ic::Ja1·- prp_c~eding. 
Under, . _Rql~· 510 ~th_e_ pr,-iyJ f~'ge : g-~_ari t: ¢.q. j._ii, gu l_e 5) .. ~ .. ·.be _._· wa iyed _J f the 
hoJde·r:;_ .. _s?f- ,t.-~-9~ ·::P(i~i,l~9-~ ;~q1un--t:ar:A!Y dt;ssldse.s_ "-~_hat· ·cqr).f'id,ential 

. staf.'emef:i.t~ ·-_·:;·rf _the· discl·osure ,_was-cOmpelled erro-neo~~Iy or mad~ 
without·:·7~,~oppq'I:.tuhi ty to· cla.ini t:he _-"J;~r·-.iV'ii.e.ge; urtd.er 'R.'ul'~ 'sfl there 
is no wci_iv·e·r .... , · · · 

._ .•... · Ul)d_er: sl1_9sectiqn (~) .~f .. ~u,l~ 519 the w~_iyer may also 
result if the physician ·gives test·imony at a judicial proceeding 
6f h·is .. opinion as to the propriety of that surgical procedure. 

·.. . . . . -:~r.·~'}:· - · .. '". . 

The pnysician with knowledge of the facts. of the surge_ry in 
q~estion may be called and in the absence of any other 
exclusionary. rule, be compelled to testify to the f~cts within 
hi$ ,_kno~le~ge .... _ If_ :pequested to express _his opiniprf::: con_cerning 
the ·l:>r<-?P.t.i"e-tx:;,,;.:of!. the :s.urgical· procedure, -'the physidfan assumes 
the role 'or-· an expert' witness and may elect to express an opinion 
as req'-lested. See Rule 701. If he-expresses an opinion in the 
judicial proceedirig 6oncerning the propriety of the surgical 
proce·tf{tlre in question and if that surgical proc-edure was the 
subjeei:· matter of the prior in-hospital medical staff committee 
proc~eding, ~ waiver has been effected under subsection {e) and 
discloslire of· the prior opinion given iri the in-hospital medical 
staff committee proceeding may be compelled. If the physician 
elects to not express his opinion as requested, there is no 
waiv-er of the privilege. Testimony by the physician as· to the 
facts of the ~urgery does not effect ~ waiver under subsection 
(e) • 

Action Recommended on Idaho Statutes or Rules: Amend Idaho Code 
§ 39~1392 by deleting the words "and privileged." 

Amend Idaho Code § 39-1392b by deleting all language 
following the words "shall be confidential" to and including,the 
language "in said cause~"· 

Amend Idaho Code § 39-1392c by deleting the word 
"privileged." 

.. 

· · _R~peg). _Idaho Code· § \39-1392e. 

. . 
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_,~-

Rule 520 •. M~q,ic~l MalJ?rac:t~c;~ Sqreening Panel :P,ri.vil~ge. 

(a) Co~fiderttial cbmmuni6ation. A communication is a. 
"confidential communication~ under this rule.if it is made in 
a proceeding conducted or· rrta~.ntained under ·the .al1thori ty of 
Ic}aho Code·§§ 6:-.lOO+ .·to 6-lOil and· is not intended for 
disclosure to third persons,. except perso·ns 'present to 
further the purposesof or·partic;ipate in the pr:oceeding, or 
necessary for the. transmission qf the communicati9ri. 

. ,_ ·. ' . . . . :• .-~ 

(b) General rule·ofp~ivilege~ In any civil action or 
,proceeding, a medical ma:tpractic'c= screening panel or any 

· :;.::"'km~mber thereof,. any party to ·th~. medical malpractice 
··:·screening panel proceed i.ng, and ar1y wi tr1ess or o~her pe·rson 
~~hd parti6i~ated ~n the ~ed~cal~ma~~ractice screening panel 
·.Proceedings has a privilege .. to refuse to disclose·. anq to 

prevent any other person from disclosing a confidential 
communication under this rule. 

(c) Who may claim the privilege •. ·The privilege may be 
claimed by any holder· ·of the· privi!'ege or for h~m .through his 
lawyer. The authority o'f the lawyer to do so .is pre.suined in 
the absence of evidence .to the contrary. 

J;,l 
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COMMEN~ TO RULE 520 

Prior Idaho Stat\ltes or' Ruie's: 
. . . -

Idahb cod~·-s 6-1001. 

comparable· F~detaiRule: ·None 

c~mme.ht: ... ~u~.¢:· :?20_.: ~.~.9ognJze~ an<] provlc]e~for t_he· medical 
· ina:Iprc;rc,tl9.e. s,cr~eh~·ng pan~l· priyj.;I.ege_ now, p:r;pyided. in :rdaho. Code. 
§J6-10'01. . •·. ..• 

found. 

6~1091. Hearing," P9-r.lel for~~ preli tig~t,ion 
CO?J~~id'e~atipl1. of, medi¢a:J.·· Il\aipr_~Pi:ice claims~
Prb(j~dure:. -:T})~ Id~h<) s ta~e . p·oar(j .. f;>.f med i.9i n·e, 

... ip:'·?l~J~gE=,¢1: m9J.J?racti'c~ .. G-~$~~ . invp:J..ving.cJaims 
!='c>r: dcpttages. again,9t pnys,ic.:ians and -surgeon~ 
p~·acti9ing in the state of Idaho. or ~gainst 
lic~nsed acute bare general hospitals 
operating in the state of Idaho, is directed 
to cooperate in providing a hearing. panel _in. 
the nature of a special civil gr~nd jtiry abd 
pr o¢:::!=dt.l+ <:· .. for prelitigatiQ(1. ,qQns i<Jera t:iop ,Q.f 
P.~.J;SP.I1af Jnj_qfy. ana::wrio'.!igful de.ath ·clairnf3 ·~or 

. ·¢~a.1ll?t·g~s. arisii'ig out. of· t:he pr.py~ sJon. ·of e>r · · .. 
~).l~g$_d f?till,lre to provide .hospiJ:al: · . .Qr med,iC2,ll 

. c,~_r-~in.t:pe state. 9~ .. Id~ho,. wh'i.c.r_ p~·ac:~eding_p 
$P.Fl~ p.e. informal and. no"nbinding, · but ;non.e .. -
th'eiess. <:O!nP.1Jlsq·rY,'as ·a· cpndJtiqn precedent: 
to lit.igation·.··. Proceedings con·ducted or 
ma;}1taiJ1ed. under t:he .authority of. t}lis .. ac.t .. ·.·•· 
shaJl. at ~).1: .t.iril~~ be .. conJJde .. nt-ial,. privi.l~ged 

. and_Jmmune .. , rr9In _pi viJ_. ·:p~'9.~~s~: Cl·~l9 ~vJd·~'nce·,. of 
them·· or results, fihdiii9.§ ... ·ar ··aet~+rilin<:ttions 
thereof shall be inadmi~~ible ih any civil or 
other-· aqti<;,>n _or pr-oce.edi.l19' by, against, OF 
b.~tweeri th..e pafti'e$ ther'eto or p.ny wtt::ne'ss 
th~rein. Formal rule_s of . evide;nce. shall not 
apply and c:tll such·, pr.oc~e.dings shall. be 
expeditious a·na informal.· 

No·~ecisidn$ interp~eting Idaho Code§ ·6-1001 have been 

R~J<= ;;?o .. JfS .JnteQde.~ to_ adopt: by rl11e .. the evidegtiary 
provision df the st~tute th~t "[p]roceediri~~ cdnd~cted bt 
maintC:l_ined under the author-ity of thi$ act shall at C:tll times be 
'confidential,,,:_p·rivileged and immune :trorn civil ·proces·s." Rule 
413 adopts qy·· rule. the other evidentiary provisions of Section 
6-1001. 
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Section 6-1001 mand~t~s that such p~oceedings are 
"~6ompulsory as a condition precedent to litigation. The· 
·proceedings are intended by t;he le.gisl~ture. "in the public 
interest to encourage rionlitigation resolution of claims against 
physicians and hospitals." Section 1 of S.L. 1976,·ch. ·218. The 
Committee concluded that . the rule· .of, privilege is.< pecessary to 
foster open and frank participation in the proc~edings.· 

The scope of the privileg.e is. such that it will prevent 
disclosure' of any writing' reflecting the. p'rivileged communication 
as well as the communication itself and· any opinion or conclusion 
expressed in the proceedings. 

The rule is not ihtended to render evi~enc~, otherwise 
discoverable or· ·admis.sible, p.r·ivileged··· .. ~r91n. disc.Jo9Ure solely 
because it was. presen.te~ ·in m~dical malprac'tice. 'scr'eening panel 
proceedings. To. allow a. pffv'±Jege on this g·rqunq. would permit. a 

. party to immunize the evidence by revealing :it during the panel 
proceedings contt~ry to ~he int~nt of the §tatute ~rid this rule. 

Subsection. { al provides· the definition of' a 
"confident tal communication." . . 

x "Cprt·fide.nt':ta,r· com1lluriicat,1on" iS,. defJned· to require a 
finding of two elements •. Fi~str. the commQnicatipn rni.1st be "made 
in a proceedi.ng C:.9n<iuc.t~d:· or lll~.il'lt~ined· u,nder th~. au1:hor ity of 
Idaho Code §§ 6-1001 to. · 6~1011" and second, it ·muat. be "not 
intended for Cliscl(>sure to.· thir·a perspn·s, e,xcept pe~>sons present 
to further the pu~poses of or ~arti~ipat~ i~ th~ ~roceeding, or 
necessary for ·the transmiss~on of the·comm~nication." 

Subsection (b). states the r\lle' of privi1eg:e. It confers 
the privilege on the panel and all person• o~ ~ntities 
participating inthe proceegings of the panel. The. rule is 
applicable in any qivil.action. · · · 

Subsection (cl states. who .may claim .the pri:yilege. It 
is intended to tnake· cle.ar 'th.at. all .persons. ·or enti.ti.es 
pa.rticipating in the panel proce'~dfngs or the ~ttorney for the 
holder of the privilege nictY :a.sser:t·· ~h~ c}ai.ffi,_9.f p,r~Yilege. 

As with the. other rules of priyilege, the person 
claiming the privilege has the burden' o.f proving the' right 
thereto. If exercised by t.he attorney of the holder of the 
privilege,. the authority .~£ the attorney .is. presum~d. to exist, 
but there i,s nq presumpt:iort thctt the:. privilege -·e~ists. 

There are no excep.tl.o.ris to this .rule of privilege. 
. . ,~v:·i . . . ~ ... >~ 
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.:;Action. Recommended on Idaho Statutes or Rules: Amend Idaho Code 
§ 6-1001 to conform the statute to the language of Rule 520 for 
application in nonjudicial proceedings. 
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INTRODUCTORY COMMENT TO ·ARTICLE VI 

WITNESSES 

>,,:.; .. :; ; .. 

. Article.VI~~whieh deals gene~ally~with th~ spbject·of 
·w;itn~.s.ses 1 con.ta.~ns,·:r:ul~s Qf ;:.tgree difJ:~~entt. sopt~ •. ,First, it 
includ.es :rules. qqp,c~rn~qg w,itn.es~)competeiJ.cy.;, ~yle:A501 sets,_· 
fqrth a .gene~.p.J_· r~qle of cotnpetency. '. :-~u,le ,602 refi-nes this with a 

... tr ~eli t:ion.~~ ,,stRteme~t . .of.,·.the:.:crl1~·e-:-requi.p i..rig · firsthand ... knowledge, 
c. a ~yirig. ·()U 1:'· ::9.11.' ·.:e~qc=pt. ion ·:for. ~x.pe rt ... opi..n :Lon .;te-~ t imony · .. q:91llissib le 
under ,:Ru.+e 703.·. , Eu:J.e 693. sta~es the :':oath/··or ·a~firmation· 
re.<iu±rern~nt~ --.. R,ule. 60·4 ~>~j;>ecifi-~~11y.'·iex.tel1d9 this ~--~qqi;·rem~nb· td 
interpreters. Rules 605 and 606 . address, respect!vely, .. the. .· 
competency of the judge or any juror .to be a witness in any trial 
before either of them. 

Second, Article VI indludes impe~chment rules. ~ule 607 
abolishes the common law "voucher" rule, permitting any party, 
_jncluding the party who calls a witness, to impeach that witnes~. 
Rule 608 addresses impeachJllent by evidence of character and 
conduct. Rule 609 covers impeachment by evidence of a criminal 
conviction. Rule 610 bars impeachment of a witness on the basis 
of, his- -religi!,Q~us_<bel.:j.efs. Rule · 612 dealS with writings or · 
objects used:w.,!by a ,_witn~ss to refresh memory. Rule 613 deals with 

_,use of prior statements of witnesses. 

Third, Article VI includes rul~s setting forth the trial 
court's ro~e. RUle 611 places the mod~ and order of witness 
interrogation and evidence presentation within the discretion of 
the trial court. Rule 614 concerns calling and interrogation of 

.witnesses by the court. Finally, Rule 615 deals with the 
exclusion of witnesses from the courtroom. 

The proposed Idaho Article VI is identical to Federal 
Article VI wi¢h the following exceptions: Idaho ~ule 601 p~tmits 
·the court tO;§.aetermine witness· competency before allowing the 
testimony and preserves the Idaho Deadmah Statute; Rule 606 adds 
language from I.R.C.P. 59(a)(2) permitting evidence from a juror 
on issue~ determined by resort to chance; Rule 608 merely 
designates the last sentence of the rule as a separate subsection 
for ease of reference; Rule 609 is similar in purpose but 
requires the weighing process in all cases and restricts use of 
prio~ convictions to felonies among other dissimilarities; Rule 
612 excludes from production materials r~viewed prior to 
testifying that are privileged or otherwise protected from 
disclosure; Rule 614 permits the court to call or interrogate 
witnesses only in· court trialsr and, Rul~ 615 makes exclusion of 
witnesses discretionary rathert than m~ndatory~ except in 
preliminary .. h:~?rings •as is., nqw:~-:.prpvided .-in Idaho Code. s· 19-810, 
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and incorporates. the child_ ~i:t:nesf3 provisions· ·of Idaho Code . § .19-3023. . ,· . . . . . .·· . . . . . . . . . . 

The application of the i~deral Article VI Rules has 
taused few problem~ in federal courts. Und~r Rule 607 questions 
have arisen when inconsistent statements of witnesses are offered 
purportedly for impeac:hment, but are sqbstantively prejudicial, a 
matter. that carirtot be~sol~ed b~'change in~the-r~le~- Fed~ral'Rule 
,609. has resulted in concerns· and problems in application which 
t.he Idaho Committee attempts to avoi .. ~· .with Idaho..: Rule 609. Rule 
612 has created conflicts~in~a~plicaElon; r~garding·production of 
priy~leged mater~als· reviewed before testifying which the ·Idaho 
ru:i'e .exempts .~.rorir production··~ ·.See. generally Epstein,·. Emerging 
Problems Unde·t the Federal-Rules ·of E.vrdertce, A.B.A. Sec. o£ 

. Litig .• , 133-189 {1983).. · f •... 
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Art~cle ... V~. 

WITNESSES 

Rule 601. General Rule of Competericy 

~~ery·p~r~on i~ gom~etent t9 be a witriess except: 
. . .. · =~· ;.-: ··. ·. . 

( .~) . ·' Inco.rrip€H:ericy: de terinfried· by: 'cou~ t ... Per sons :. 
whom the court >£~nd~ 1' t6 l;>~· .·incapable· of \receivtrig just 
impressidris;'o:f·': the{ ,·fadts .. res'pectfrtg which th~y ~fe ': .. 
exan.!.ined, or of relating them ·truly. · 

(b) Claim against estate. Parties or asstgho~~ of 
parties· to an ac~ion ()r ·. !'roceeding, or pers6ns ih ·wh,ose 
behar'f· an 'actfon·:or. proceedlng :.is prosecutea"'a.ga"trist" an 
executor or administrator, upon a claim or de~arid · · 
against the. estate of a de9eased person as· ·to any 
commuriicafion or agreement~ not in writing, occurring 
~efore the death of such deceased person. 

(c) Other exceptions. As otherwise provided in 
· thE:d3e -rules. 

' ,. :· ·. ,: . ;'':~;~~~~~·:_' ··: ·. . .. 

·. ·:~{~\~. -~· 

~- ': ·, . . . . ·. . .. 

.R. 60:L .. 



COMMENT TO RULE 601 

• Prior Idaho Statutes or Rules: Idaho Code §§ .9-201 and 9~202; 
I;R.C.P. 43(a); I.C.R. 26. 

Comparable Federal Rule: Similar to F.R.E. 601 except F.R.E. 601 
contains no provision that.requites q~.permits a determination of 
competency prior t6 te.stimony .. as in·· s\.ibsection (a), nor a 

· . prov.~.f?ion inporporating the ·Idaho Deadman statute as. in 
subs~_.ction (b) • . . . 

Comm~:ht: Rule" 601 is_ iht.e'hded to elimiria.te all grounds of in
competency not specifically .. :~;ecog11ized, i.n .. ,J:he ;:3ucceeging rules of 
Article VI. · · ·· · 

To the extent lt aboli.shes the grounds· of. religious 
belief, conviction, of 6rime, and. ·i~terest in or corin~ction with 
~he litigation, Rtile 601 is ~onsi~tent ~ith idaho Code § 9-201. 

·To. the ex-tent it abd1ishs. the ab~o1ute dlsq\lalification 
'O.f. ( 1) wi tnesp._e$ ·;of unsound mind:,, and. ( 2;). children under 10 who 
e±.ther ··are .;iniflapable .of accur.ate _perce,ptions or truthful 

--communication, as. is· provided in Idaho Code§ 9-202, Rule 601 
modifies the language of Idaho Code § 9~202 and substitutes the 
.general test .of comp~tency now provided in Idaho Code § 9:...201 

,,. that all witnesses .. must be able .to perceive, recollect and relate 
truthfully that perception. This modification of the lariguage of 
the statute is not inconsistent with the past application of the 

.. statute as evidenced by the decisions of the Idaho Supr.eme Court. 
·See S.(t:ate v. Cosier, 39 Idaho 519, 529, 228 P. 277 (1924). 

( "Urts.:oundness of mind is a relative term • • • And the statute, 
in p-i~ohibi ting persons of 'unsound mind' from testifying, must, 
of necessity, have included those only who are incapable of 
receiving· and->relating impressions.") · See also State. v. Simes, 
12 Idaho 310, 85 P. 914 (1906); State v. Sims, 35 Idaho 505, 206 
P. 1045 (1922)~ As to child witnessesj see State v. Ross, 92 
Idaho 709, 444 P.2d 369 (1968); State v.~Kenney, 101 Idaho 149, 
609 P.2d 1140 (1980). . 

Idaho Rule 601 is consistent with I.R~C.P. 43(a) and 
I.C.R. 26, both of which provide that the competency of witnesses 
shall be de}:.erl'Jlined as provided by law. 

"~Subsection (a) retains the requirements of perception, 
recollection~and communication, and pe~mits the court to 

· · ·determine··· th~~qompetency,, of,:.- a wit: ness upon ·proper objection and 
·before testimo-ny is adduced, which is consistent with existing 
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.law. S.ee sta.t~''v,. :twakir i; . io 6 f4~h~ />7i; 6~·?< ·:.P:-~9 .. 57_1 ( 19 84); 
· S.tate v:-F'7n1ey:,.·l9J·~·:r.a~·po··l9~, 546. P.2d. 441 tct •. App• 1982): 
clark v. Gne·l~tn9 ~•··~9s ·~aal,'lq:l.O, .50i P.2Ci'":27S. ti97?.fY · 

~' ·.,' ~ . ,> ' ~ ·_ • I ' . . ' . '• • ' '' { : 

i nab i 1 i ty F:~·~~:I~~~l~::,!~~· ;.·.&~~~~·~i!! t~~f>~ t~·~~®f~~~.~~~;~l!h~~t the 
render a w~ tl1~9s .. ~n9gmpe~e11t to·. t:~stifX·,: ·:on~ ·r.cith'e.·r ~t)ould go to 
·the weight a·na · credibiJ~~y of tbe..~ te~t~m~9y-~·: :This· v~ew is not 
wi t·hout _aut9qrj.ty }n · ~~ah6 •. ·. tn ·· s·t:ate :·v·:· ;RosEi,92 "'~dah,o 709, 449 
P. 2d 369 (196.8) i the c9Inpet{:!ncy of a .~~ve ·yEtfa~~9ld• arid' a six 
year-old. ~~s c~~Il~~g.ed -~ .. , .. A~~ hOugh··. ~he·. te·st:imorty ·Ot ... e~ch child 
contained numetol1:~::._1ri·(:.onsis<terrcies wt1:ich, ·. the:·d~~~·:ndaryt argued, 
were indicative,. o~·,t~-~J:r ~na~if~ity; ta···~d:cuFa~eiy · p~r·c;e ive and 
truthfully r~lateJ eve··nt:~··, ·t~e cou~·t:·\· fduriq,-;:·'each ·Child .:'to be . 
competent, hola1ng'''that <the quE!sti~~~-· of· fact· ·and- c:redibility 
were best resolved by the fqct f-ind:e•r~ ·.:seE! ais.o<:st~ite v.". 
McKennex,_ }pl.}.9.ah9 1~9,. 6p9 P~2d lt4P <t980) ( ~Jtowin9. .te~timony 
. .of\;~l·nJne· yJ~_ar·~cplq, · ·s·ta .. tin~. her indec1s.ivenE!ss ··went· to:··.wei9ht·· ··as 
opp()~··e~f .. J:()' a~!n~.·~'s'lt:>.~~(ty) • ·. . . . . : .·· ' ' '·. ' ' . . . : ·, .. · 

9ontraty to t:he view. expressed: by F~R~E. 601, th~ Idaho 
. Commj.·t:l:ee. believes that some mechanism should be ~vailable to·. 
challe'nge or test the ability of .. a witness to testify competently 
betore th~ testi~ony is. ~dmitted ~ . The Idaho .. state courts do not 
h~v~··· the 'autho'rity to cd1m1tent· ·on the evidence <as ·ac):(. the .Federal 

. ·c::··qtlt§.~_·:. · · .... The- :TfP~!DXt:~.e~e··:.i_s ·al·so •. ···Qf· ·t~·e .. qpln·toh. ,·:tl'l·~t,;fthe · .. power·· of 
. '-the'· b.o\Jtt:t.o'j,(g,ran:t: a:. ju·agmen,t 'ri6twit.~sf·a·hd1ng .~he·: ~ietdict or a• 

ri~·w .:tt~'i~;t')tr~ ,Jlothing .. :mo':re·>than J:he ·applJca#~t(>n, ··ot iHr~m-~Ciies · 
."afteX. th~· f~c~." ang·.·~ff(:ir· ··a- great ?.e·al_ ·of time· and:: expense·may 

''>have·'ibeen ·wa$t'ed/ StH)'sec:tion _ .. _.(a') is: .• ·in~~n~~d'-t()·' pr·ovi~e the 
mecha1~'ism for the court to det~rmine·:· 't'he ~·c"oinpe.tency· · of:o a~ witness 
td perceive, recollect and communicate that perception, before. 
testimpny 1~ giv~n •. Alth()ugh not specified in t~e rule,. it is 
inten~-.e~t tJi~t ~he te·s_t q~ .. applied~ wit::?.r~e~e-ren·c:~c to· .. t-~e subject 
matter· t:·o·be el.~.eited f'r·om the wlt~es~.··.··'Se~<s·t:at~ ·v~:::''Iwakiri, __ · 
lQ_~·-··· r.d .. ~l'l.o: a.t · 6'7'9·, -~.a:2 P.~.2d· at' ·s?9::·:s'ta:te:;··vr:-Fehi:ei')'"':J.Q3 .. · r~raho ,at 
2'01:;- State; v. Simes, 12 ··rdaJ'}o· at· ·31o·. .:·:~ · ·· , • 

. . : . ~ ~ ,'.' :.: '.. ... 

Thef':~;!<n~ed. fo~ .. the.~{p'r~7tria1· mec!'hanism is well· illustt a ted 
by· state:- v-:. · twa'klti, '106·: tdano · 611, 68·2 'i:P. 2d 571 c 1984 y. In· that 
case, the Idaho Court first 'addr:·essetl the que·stlon whether ·the 
fact that a_\\Ji~ne.ss has bc:en hY.pnotized p~ior to. trial to refresh 

· me,'mor,y-. render·s. tl}at. w·i·tn~ss . in.co·mpetent J;o. _ testi:fy. The Court, : : 
.· .. cit1rig Feder··at Rule··ooi, observed that a "trend· ·of the law· in 

otbe'r ju'risdictidns .in fcfvo·r· of' a gerie~·al rule ·of competency,· 
which !'eaves to the ·discre·tiort' of· the tr iai court the · 
determination of whether circumstances render the ~itn~ss 
inco .. ~pe .. tent,_ g:as }:)ee.~ .. ev?lving ov~_r th~.last c~ntury,. resulting 

···in rejectio-n: ···of any .·pe:r .... ~fe ·.·r.u'les·· ·ofH. -tn·corttp.et~ii,c:Y··.~:.}J06 ... :tp~bQ).:a t 
676, 682. P. 2d at 575. The Court expressly rejected the:.'pei· se:; 
rules·' whi,.ch· •. ad~Jt .or reje.ct hypnotically induced __ ot; ~n.ha<nced 
:te~timony a·rid~-~/a'dopted· its own· rule for Idaho.· The··' court ··stated: 
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'There needs to be some method of determining 
the admissibility of this type of testimony 
that will protect against the d~ngers of 
hypno~is, particulatly the dangers of cueing 

. ~I)d :. _coneCiQ91a ~-~.gn, : ~:~d y~t allow .•. ~or _.J:' ec~ ipt 
'of .tl'i~ 'b.eri~.~it~ .• oe•··;·fuemory., ;eca~·~l:,; w~·~ch · .. ········.•· .... ·.; 
hypil9s~ii c~ry p~od,uc~ .,. . Th\ls, .W~ a¢tppt .. ~- · ~ule 
wh~ieih .. trial ~~uits ar~ dire6~~d, in~~~~~ 
"!ll~~~ .. !1YP.nosi~ : }1.a~. p~en. ~!l'ploreo, .• ·to .. C()l'lduct 
pretrf.~I .. he~_rings :.on .. ~11e ·r;>rocequr:e~··.use<? .~. 
quriqg · th~i:g:Ypno~ic· ·~es.sion .. ·in question·~· . 

. ,Trial judg·~f?"/<~l}Q\l~d tl)en ~PPlY .. <;1·-·~to.tality.: of 
the; circumstarices~ . te~t and. make: a '.; . .· 

. determinaf~on .. wheth~r, in .vi~.w··.,:qf all of the 
circumsta,:nc::e~~ tbe. pr,opos~d t~sti.:mol')y is 
suefici~nt;ly reli~bl~ t9. merit admission.. If 
the .~i tne:~s' t; Il\einqry., s~erns ·to ha~.ie! been' · 

. al ter~d ~n,. sucq a way as to render. it .. 
up~eliable, · the . .- tt;ial CO.\lY;t may· r.ule ·the 
witn~ss·.t-o b~ .. incoinpet~nt. · 

. 106 .Idaho, a{, 676 '" 6.~i: !;'~ 2~ a~. 518 •.. ~h~ .... Co11~t .. hll~o e.stablishe<:J 
six guidelines. for the. t'rl.a1 'coutt to ap'pjy_ un~-~r.:··~h~ .'"t<?'t.c;t!j.:ty 
of the circumstances" test. The Court further noted that the 
·J:U1e adopte~, by ~}le,. Co,ur.t. is ·?J.. :~ule of .competency,,_ not an 
exclusionary ru;te '< an,d' is _,intenq.ed to plap~ the hypn9~i.s 
eyideq,tiary pr.()ble:IIl:· wi~.oin ·J:h~ control. of •. the t.ri .. al. co_urt to 
~.~sure. thcd: reli,~bil.i>ty··· will be: .determined bef·o.r~ subJitis~ion of 
t.he. evidence to ):he j\lry. tt1;1·1e 601 d_q~s nqt ·challge the law 
enunciated in>;tpe Iwaki:r:i d.e,c: i~ion,, bu-t r.ather;";the :r:u.le e_xpressly 
permits-: the pt.oc:.~d-MF~::,.,~,~;~.~b;~4.~:hed .~n.,,J:h~t- dec.:~s,Jp.n.· As .9pserved 
by the Cot.lt:~ in :lw:a.k-i'ri·,_<'···~ll'a~ pr.()ceduz;·e 'i9 nO..t,. ,"lim it .. ed.. ot.iJY to. 
J:lypnotically· .indq_ced or .~pp..an,qed t~.st~~().qy. ·· It ~~Y:. ~Jso .be 

· applied to .dete.rmine-..... t .. l1e cqrnpe:tency of. qther eyi,d.el)ce, e.g., the 
identification. o~,.: ~-t.r-an9~rs. · 

. · Subsec.ti~n :(b)· retain~, as .. :L.aw, t,he Idano rieadnian 
pr~vis ion~ of< :tq.~ho .. Code .§ .• 9:--2..02 C3J •. , The ~.tat.li:i;~ has been 

· natt:Qw1y cons.tr\l~d . to . .- ~r e:;I'ucte. t;es.t.ilt\qny ori::ly "as t·b Ci~·Y 
communication> or. agreement'"·. _with the,,{1,ecea~e<:] ,Clnd not. t~~timony 
concerning a state of affairs or matters of ·tact occur·ring bef.ore 
the decedent's qeat_h•< ... s~.e, e •. g., Argyle v •.. Slemaker, 99 Idaho 
54·4, 585 P.2d 954 Cl:978l•r · The Committ~e .. be~ieve$ there. _is good 
reason to retain .. this ·._.ip.teJ;pr,~itat'i'o!i •... '· ,• .. . . . . ' 

Subsection- (~) recognizes the. witness disqualif~c.ation$ 
.. p·rqvid_ed .in Rule .. fi02 . (~acl< .. Qf,.p:~.~ ... s.qn.a.l .. ~l'lC?·w~.~dge )' .a.nq .. ~u~e 603 

(refuses tct>-.be sw.or.n) ,: .. artd, •. th~ "~.tat-.4~:~ . <fisql1.~lif.ic~tions o:f. Rule 
60S (pres~q-ing_ jt)dge:l: ~nd Rule. '606. C~itt~rig .·j#ror) .: .... 

. kc_t.ion: R.ec6minen_d.~d- .on·.~ :t.d~ho s:tat.~tes . or Ruie~:: ···.· ·~e~~.~t< ... i..a·~·:ho . <;ode 
§_·.~~- 9~~pl:·a·nd ·.9--:202. .. 
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Rule 602. :Lack of Personal Knowledge 

A witness may not testify to a matter unless evidence is 
introduced sufficient to support a fin~ing that he ha~ 
personal kno~ledge of the matter. E~idence to· prove personal 
knowledge may, but need not, cqnsist ·of.> the .te$timon:Y. o:E: the 

· withess himself~. This rule is subject to the provi~ions of 
Rule 703, relating to opinion te~timony· by expert witnesses. 

·..: 
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Prior Idaho Stattites or Rules: None. 

Comparable Federal Rule: Identical to F.R.E. 602. 

Comment: .Rule 602 is intended to continue the. common law 
requirement that a lay witness must have "firsthand knowledge" of 
the facts to which he testifies. The ref~rence to Rule 703 is 
designed to avoid ani.question of conflict between Rule 602 and 
the provisions of Rule 703 allowing an expert to expre~s opinions 
based on facts of which he does not.hav~ personal knowledge. 

The rule recognizes the power of the court to reject 
evidence that could not reasonably be believed~ i.e., if as a 
.matter of law no trier·of fact could find that the witness 
actually per.ceived the matter about which he is testifying. The 
rule is also important because the opinion rule governing testi
mony by lay witnesses expressed in Rule 701 incorporates the 
know1edge reqriirement of Rul~ 602. See generally 3 J~ Weinstein 

··&·M.··aerger,.'·i,Weinstein's Evidence,,~, 602[01] ~ [03] (Supp. 1983). 

Rule 602 d6e~ not gov~rn the situation of a witness who 
testifies to a hearsay statement as such, if he has personal 
knowledge of the making of the statement. Rules 801 and 805 
would be applicable. This rule would, however, prevent him: from 
testifying to the subject matt.er of the hearsay statement, when 
he has no personal knowledge .of it. See,~, State v •. Brooks, 
103 Idaho 892~ 655 P.2d 99, 107 (Ct.App. 1982)(tes~imony by 
witness that conversation had taken place and disciosing who was 
present was not hearsay, but testim6ny offered.for the truth of 
the content of the conversation is inadmissible). 

Idaho has no· statute or rule expressly requiring that a 
witness testify from pers6nal knowledg~. ~resumably, such a 
requirement is alternatively cr~ated by rules of relevancy and 
against hearsay .evidence. However, Idaho case law reflects that, 
in practice, testimony from personal knowledge is required. See 
State v. Johnson, 92 Idaho· 533., 447 P .-2d 10 ( 1968) 1 Hook v. -
Horn~r, 95 Idaho 657, ·517 P.2d 554 (1973). Ar~uably, the same 
conclusion is mandated by .Idaho Code § 9-201, which specifies 
that to be competent to testify, a witness must have the ability 
to perceive, recollect, and communicate with reference to the 
occurrences involved. Adoption of Rule 602 would clarify the 
Idaho law and mandate the practice of establishing that a witness 

,:·.:·,, .has personal. kn:ow.~egge of the subject matter of his testimony. 
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Ru1e'603. Oath or Affirmation 

BefOre testifyir\9; every witness shall be r.equired to 
d~clare that he will testify truthfully, by oath·or 
affirmation administered in a form calculated to awaken his 
conscience and impress his mind with his duty to do so. 

· .. ·~·.;·.· 

R. 603 



Prior Idaho Statutes or Rules: 
9-1405; I.R~C.P. 43(d}. 

··: ;,.·· 

Idaho Code §§ 9~1401 t·h'r.ough 

Comparable.Federal Rule: Identical to F.R.E. 603. 

Comment: Rule 603 mandates that.every witness be·~worn by oath 
or affirmation before testifying~ It is design~d to pr6vide 
·flexibilit~ in satisfying the common law compet~ncy requirement 
that witnesses, whether they be religious, atheist, mentally 
unsound, or children, be administered the "oath". The rule is 
intended to continue the pra~tice of allowing the adrninisteting 
of an affirmation in lieu of an oath. 

The focus of Rule 603 is to establish a flexible method 
of insuring that witnesses understand and undertake the duty of· 
testifying truthfully. TQis same focus is seen in the Idaho 

. statutes, ~ules and case law which esserttially deem any type of 
oath or affirmation sufficient where it is cl~ar that the witness 
·thereby under.~akes the obligation of truthful testimony~ See 
·State v ... Park·er·, 81 Idaho 51, 336 P.2d 318 (1959). · --

.Idaho Code § 73-114 defines "oath" to include an 
affirmation or declaration. It further provides that every mode 
of oral statement, under oath or affirmation, is embraced by the 
·term 11 testify," and every· writ ten one in the term "depose". 

Idaho Code §§ 9-1401 through 9-1405 provide who may 
administer oaths, the form of the oath, peculiar forms of oaths 
fbr a person who has a peculiar mode of swearing or who believes 
in. any other than the Christian religion, and the use of an · 
affirmation in place of an oath. I.R.C.P. 43(d) also provides 
that a so~emn~affirmation may be acqepted in lieu of an oath. 

Rule 603 explicitly requires administration of an oath 
or affirmation prior to testimony, whereas such requirement 
appears only by implication in existing Idaho statutes and. rules. 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 604. Interpreters 
·.: :'.'. ;,, . 

An int~rprete~ i~ s~biect to the provisions of these 
rules relating to qualification as an expert and the 
administration of an oath or affirmation that he will make a 
true trari~lation • 

. . ,. ·~F 
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COMMENT TO RULE 604 . 

. 'J?;Flor i~ah~. Stat&t~s or 'Rt.ii~'s: ... r~4ho. Cog~ §S,., ~~20:~ and. ~-~603; 
I .. C.~ R .•. 2::a.··~:--.~-= ~- .... ·,= 

. . . . ,, .. ~- ·,./ .. :, ' 

. '· •. , . ·-•. •.; .. :··' . . . :·. ..... '. '· .. ·· :·,: .. ·: ' . . ,: '• :.,·1·.''·:-:.; ;" ·• ·. ·:-<· .·. . '. ,. ·. · .. · .· ;·: . ·• .·' . .<·..... . 
·~·Comment:·. ·Rule .604 treats the' i·nterpre·ter as an expert witi'l.~SS. 
The Fede~al A~visory Com~ittee's Notes to Rule 604 state.tha~ ~he 
rule impleme.v.~ts .. :R.ule. 43Jf) ·of· the ~ec]eral Rt,1les o.f Ciyil 
Proc~dure .ancj.-~uie.,28{bJ qf Fhe.,_Fed~ral .. Rul~a.:<~f._,Crirqin(ll · .. 
P~qc~duk~,--IS9,th,.of.:.~lfJch .. ;ponfciln pr9\r:Lsionp ··_~or the CiP.pointment 

.arid 9.9IJ\l'~ns~tion of int~rp~~t~rs~ · · · · 

Th~I::e. {5.no,cqi,Up~rabie.c.i.v1l,.r~ie.in·.rdaho. "I.C.R. '28 
·provides for·f~~erpret~is iri-crimirial actions'id .. lang~ag~· 
substantially identical to that in Idaho Code § 9-205 • 

. Idaho Code §·9-205provides. that in any civil or 
· criminal.~cFi,on .. in which any w:i.tneps or. a party does. no.t ... 
UJ;)dE:,~·~.tan<]-:.91:-: spe9-~" tpe •.... English lc:1ngua.g~, or.·:Wh() :·.has.,.a ... _.p}:lysica.J . 

. · hanqiq.c3p w.hi.Q;fl J?reyentE; .. hi.m. f~om. fuJ_Iy._ hea.rJng: pr.~ ppeaking the . 
. Englis;'p.:J,a.ngl1ag~,- .. th~IJthe:.court sl1q.Jl.appoin1:'a qp:P,J.;i,.fied •·'" : 
._.in,t~rpre,~~r: t() ·ini:erpre.t .. 1:h~. Pr:pceeC.lJ.n~~ ~.to. and the.·. te.stimol1Y:· of 
su.qp w~ trl~S$.':~··9r p~r.ty. Upo'n gppoi.g,trn¢nt. 9f' §UCh ~n.~_erpr:~ter I·~ the 
cour-t;::';phall: cay.$e.··; to :b.ave .t}'}e. interpr~~.,er ~erved :with· a: subpoena 
as· oth'~r ... w:i. tnes-~e.~~~~iand · sqch .Jrit~r:pr~.te·~. ·shall be pworn .1:9-
accuratelY;,-Cind 'Ju,i,ly interpret· the. .tep.ttmony:.g1veri .. ciit t;he.,he.ar:i.ng 
or trial to .. the best of~ hif? ab:i.li1;:y. b~fgX~.' a~91J1Jlipg. his: dui;~e~ .. as 
an interpreter. The court shail d~t~rmine a teasonabie fee for 
all such interpreter services which shall.be paid out of the 
genera) .. county. fun(]f?:~ . 

·~ . 

The:t·:·:~ean.ing of the word "qualified". as used in Idaho 
Code § 9-205 is not explained by any Idaho cases. However, the 
statute implies that an interpreter must be competent to fully 
and accurately repo_rt the testimony. Further, Idaho Code § ·9-20 5 
changed prior Idaho law to the extent that the power to determine 
an interpreter's competency is now clearly vested in the trial 
judge. Early Idaho law left a question of need for an ·inter
preter to the trial judge and the questi6n of the credibility to 
the trier of ·fact. See State v~ Bogris, 26 Idaho 587, 144 P. 789 
(1914). 

Idaho Co~e § 9-1603 provides that interpreters are 
entitled ~o receive such fee for their services as set and 
determined by·; .. :the· court together with mileage to be paid out of 
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the county treasury by· order ·of' the court in both civil and 
criminal actions. 

. .. Al thpugh not proviqed in Rule, 60,4, the interpreter would 
b~ entitied.t6 compensation~~nder R~le: 706 whi~h pro~id~s for . 
court appointed experts and authorizes reasonable compensation to 
be determined by the court. In criminal actions it would be paid 
from public funds. In civil actions it would be paid by the 
parties~ unl~ss it in~olves the taking of piop~rtii in whi6h case 
it would be paid from public fund~. To this extent Rule 706 
would change existing ~daho law: h~wever, Rule 604 would make no 
change. 

·Rule· 604 ·is corisi~ten t with I. R~ C. P •. 45 (c)( ll• It 
provides that witnes~ fee~ ~nd expenses i~th~ dls~ric~ court and 
the magistrates divisi.on shall be in the-·amount~ prov;a~d unde·r 
Rule 54(d) (1). Rule 54_(d) (1) (E) permits the court to·· assess and 
apportion as costs. ~etween. c.tf1d among th7 par ties _to the action, 
all fees and expenses of masters, r~ceivers ot ~~~ert witnesses 
appointed by the ·court in the· action. .· · 

The rules take varying approaches to .the question of 
when arr interpret~r shall b~ appoint~d. Idaho Code § 9-205 
provides for an ~nt~rpreter irt a~y civil or criminal action in 
.which .. ·any'.~itness}o~· party· does _hot·:under~ta:I1d or speak. English 
or. has ···a. pl}rs''ic'al·;·han?icap.; which. pre'vents ~-him,, froin. hearing .• or· 
understand1h$J"· In': s\icli'· a ca·s~, an in·tetp~eter i.s: tn:andated;. 
Under: Rule. 604 an interpreter, . as·. an e}Cper1:; may be (;lppointe.d .by . 

·the court on its own motion ·c,r: that of a party~ The·.cour·t has 
the final word on the per·son appointed' under ·Rule' ·706. Further, 
the use of experts is authbrized where·the e}Cperts' specialized 
knowledge woulc] assist the trier of.fact to understand the 
evidence.or to d~termine ~fact in issue. 

Action Recommended on Idaho Statutes.or Rules: None required. 

c 604 p~ 2. 



Rule 605. Co.mpete,ncy of Judge_. as Witness 

The judge presiding at the trial may not testify in that 
trial as a witness.. No .objection need be made in order to 

~ preserve ~he point. 

~ .. . " 

R 605 
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COMMENT TO RULE 605 

Prior Idaho Statutes or Rules: Idaho Cod~ § 9-204. 

Comparable Federal Rule: Identical to F.R.E. 605. 

Comment: Rule 605 states an absolute prohibition to testimony at 
tria_lby the presiding judge. No objection need be made to 
pres~Yve the ~oint. The absolute ban is based on the feeling 

~ that~Buch t~i~imony involves too great a poten~ial f~r abuse and 
prefbdice. Further, the_ban eliminat~s practical problems in the 

'condbct of a trial should the judge continue hearing the case, 
e.g., can the judge· rule on his own testimony., . The .automatic 

vobjection is afforded to allow couns~l to.preserve the point 
without the risk of offending or alien~ting the judge. 

By contrast, Idaho Code § 9-204 permits testimony at 
trial by the presiding judge but gives the court unqualified 
discretion to suspend or postpone the proceedings. There is no 
~daho rule on point. 

~ AdogEion bf Rule ·605 would r~verse"Idaho Code§ 9-204. 
Idaho is the .only jurisdiction surveyed ~hich allows a trial 
judge discretion to decide whether the proceedings should 
continue in light of the necessity of his testim.ony. 

Although there is no Idaho case faw regarding actual 
testimony by the judge at trial, the Idaho court has recognized 
the potential for prejudice even wheri the judge comments on the 
weight of the ev~dence artd has ruled that ternarks or comments are 
forbidden. See, ~' State v •. White, 97 Idaho 708, 711, 551 
P.2d 1344 (1976), c~rt. denied, 97 s.ct. 118, 429 u.s. 842, 650 
L. Ed. 2d 111 · ( 1976) (~'Remarks or comments by a trial judge which 
would tend ~o prejudice either of the parties to a jury trial are 
proscribed because of the great possibility that such an 
expression will influence the·jurors."). 

It should be noted that the rule restrictively uses the 
phrase "t.estimony at trial." It should not be int·erprete(l to 
preclude the court from stating during sentencing or post
sentencing hearings what he observed in his presence. Nor does 
the rrile preclud~ the court from .stating what he observed in his 
presence in a summary contempt proceeding. . 

Ac.tion'Recommended on Idaho Statutes or Rules: Repeal Idaho Code 
··'§"9-204. 
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Rule 606. Compete~cy of Juror ~~ Witnes~ 

(a) At the tri~l. A member of the jury may not testify 
as a witness before that jury in the trial of the case in 
.wbic~_-he is s.Itt,ing· ... fls q,_,jpror •...• __ If~ h~ i.~-Ga.lJ.e.d so..J;o .. . 
·testify,· the ·oppos'ing · pa.r.ty shall -be· ·aJ~qrded·-"an oppqrturi(ty 
to object out of the pre·sence ·of the· jury. · · · · 

._ .. (b) >,:.IQ99.~ry .J.nto vali(Jtty .9f vergi,,ct o~ i.~.ndic~~~n.~ .• : ·.·. 
Upon ar1. ·:friquiry, .:i.l1to ·.t,he. vat~a.~_-i;y. of; "·a···:verdic ~ _ ()r ·:fn4'iptm~l1t, 
a 'Juror',may· rici't_ t~~tifY:·. a.9·· t.'C> .. <·a··~y mat.t~r . .0~ st~~~;ment:'• .· ·. :-_ .. ·· 
occ,urring q~(irig .. the_p.o~+ .. se ... of t_he jtlry'~<,qelib~r~,~-~-qns oi 'to 
the eff·ect of' anything uph'n .hls' 'or any other juror f·s ·m,.:i.n<t.or 
emotions as· in-fluencing him to .assent .to or diss~nt fr.oin •the 
verdict o:i. indictment or concerning his mental Pr:.ocesses in· 

.•. c.o~nep,t i.F?Q-..... ~hE? .. J;.~.\a[itl),r 11~.;. I1JeY ;QtP: ... a. .. (~id_,~:v i.·.t_.:Ot:.:--~i.id~~-9-·~:· 9~ . ., 
... any . f?.ta. F~·me·nt. -·_p,y ,hint ·cO'nc~r.n.:i.ng ·.a mat t_er;. qbout,_ whic.Jl·l:\:e, yiq\l.ld 
be pre¢-.l~qe<t · fr··~m. t~s.t:.i.f.y,Jn~ _be ··.rf:·ce:i.?:~d .• ~O.r "these. pprP.:qs~·~r, 
but a j ur.or may testify on 'the' quest:ion:s; ~~'~JJ)~r . e;x .. ~r-:'anepti~. 
prejudicial information was· improperly- broti·ght to the jur-Y'' s 
attention or whether any outside influence was improperly 
brought ~o bear upon ~ny juror ~nd may be questioned about or 

~ ~ay ~xecrite an affida~it on the issue of whether or not the 
j~ry determiried ~ny issue by.resort to chance. 

. . ~: 

·.;·. 
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. COMMENT ·.TO RULE .. 6 0 6 

··P.r ior Idaho Statutes or Rules: Idaho Code_·§§ 9-201, 19-1112 and 
· 19-1113 ( I • R. C.· P. 59 (a) ; I. C. R ~ 6 .( ~) ~ 

Compar~ble Federal Rut~: Sub.stantially the· same as F.R.E. 606 as 
·,~amended· December 12, 19751 'except to add language from I.R.C.P. 

59(a)(2) permitting.te~ttmony()r_al'l affidayit from a juror on the 
. issue w~ether or nq.t th~ j~'ry determined any issue by resort to 
chanc~. 

Comment: Rule 60'6 ·is designed to. prohibit testimony by a juror 
···be~ore the jury iri a trial in whlch.he is sitting and to restrict 
:juror testimony a:rtd affidavits; .impeaqhing the· validity of a 

.. verdict .or ind~ctritent. . .. . 
. -~ . 

Subsection (a) imposes the sam~ d,isqualifi9ation on a 
juror to be a· w1t~~,ss as _qo~s Rule 6Q5 on .a jupge a.nq ._for. _many of 
the same reasons.·. However, recognizing that the juror is not 
similarly involved in the tri~l as ~s the judge, the rule 
c·dntains ·no p~·ovisiqri for an automatic .objection and the error is 
lost tirtless df>j ectiori. is made".= ''The court must, however, provide 
the opportunity to·· m.·ake .. an·· objection out of the presence of the 
jury·toavoid the-obvious danger of prejudice to the objecting 

· party. 

Rule 606(a) would modify existing Idaho law to the 
extent that Idaho Code § 9-204 now permits the calling of a juror 
as a witness, subject to the discretion of the court t6 postpone 
or s·uspend the trial and order that it take place before another 
jury·:r 

Subs~ction (b) only restricts the matters to which a 
juror may testify or depose when the validity of a-verdict or 
indictment is challenged. It_: is not intended to specify the 
substantive grounds fo.r setting verdicts or indictments aside. 

. . 

Rule 606(b) specifically prohibits any te~timony or 
affidavit from a juror to impeach a verdict on any matter or 
statement occurring during the .course of the jury's delibera
tions, with two exceptions: (1) the rule does provide that a 
juror may t-estify on the question whether extraneous prejudicial 
information was imprope~ly brought to the jury's attention and on 
the question whether any outside influence was improperly brought 
to bear on any juror; t2) a·ju~or may testify whether a verdict 
was reached bf.:~r,resort to~ chance. 
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.. . ··To ;_the .extent tha.t test·i~ony or ·aff:idavi ts ~·from jurors · 
of:, extraneous prej.udic ial' :.1riforrn·atioh .or- .,outs ide- influence· ·j s 
admissible . ., Rule 606(b) would expand•:,exist·ing ,-Idaho law .. as_
int~rpreted by the Idaho Court undei a rule of strict st~tut6ty 
construction adopted fr:om Ca:l:-iforhia.:• ·. 

, _ L.R.;(:.P.i·,::59.{'a) ..• which sets· ·f_orth·.·ground.:s:::.f:or .. a ne~:-,trial 
·,,::prov.ides .at· ·i~ubsection:_, (2·)·:· "-Misconduct _of :-the ju-ry; ·and when··:any 
-.one or .more of ·the jur·orls -have beeri.--·induced to asserit- to-:'any ... 
general or special verdict, or to a· finding on any '1quest.idri 
submitted to them by the court, by a resort to the determinaticirt 
of chance, s·uch ·'rnis·co-nduct· may ·be· •provea:.-by -the·.'·affid'a\ri t of any 
one of the jurors~--" · - · 

The'-.Ianguage of I .R. C-~P~ ·59.-{a) (2 )- •was f:ir>st .:.enacted- by 
statute in_-1"881·~ _- Prior ·to ~hat· enactment the Idaho Court adopted 
the rule followed •by. the· ·"weigh-t of 'authorities-'' at- c·ommon law, 
that j uro·rs can'rtot ·• impe·ach their owri· ... verdi·c·t .- ·-- · Jac.obs :v. Dooley, 
1 Idaho- 41 ('1866 ): • · · 

Under the Idaho decisions following enactment of what is 
now I.R.C.P. 59(a) (2) ,: no evidence frorn·a juror is admissible to 
:i,mpea·ch .. a. verdict- unless it .. wa:s determined.- by resop;~t to chance •... 

_ ._ Thlis--;:·'te~_tim()~Y :-o:x:_ aff.id~v:i:ta ·have --been-.-heicJ>inqo,mp._etent-. to. show 
·mat ter-.s-·•stiCh-,J~ciS ::an.· unau.~hp.r i:zed >jJ.lry ::vie:w ;o.f ·.the, .SC:_ene wit-h :art:·., 
explarl'a~iot)- :.o-f:':eve.n:ts:·;:In, issue by plairttfff, _. Griffi,;t:.hs-,v •· __ · 
Montarfqori,--4: ;!da;tlo::-377, 39 -P.- --548- (-18·9.5)-;.-·alcohol consumed :by 
Jurors~;, Bernie-r- ·V~-- Anderson,. 8 Idaho :67 .. 5,, 70 P. · 1027 (1.902)1 and 
erronepus extrajudl¢ial' statements by a'<juror- about the · 
defendant's re~ord,-~tat~ v. Abbo~t, 38 Idaho 61, 213 P. 1024, 
224 J?.· 791';:. (T92J >-~~, ___ -s.ee ··a·ls~ .:.state vi 'Boykin; 40 'Idaho 536, 234 
P. 15 7 (19-~.Slf~:tatenferits ·by- j urq_r· dur:irig d~±-iberations )T. -:L~ P. 
See burg -Corp. vxf Johriso:n ,. ·59·' ldc:iho ·439, .. ,aJ .. ·:i?-~.2d .4:32 -.. ( .,. --.- _ 
( 193aJ-treasorls: ;'why ·verdict omitted: -'attorney f·ees );--Hall v .
J6hn.son..-,: .. 70:_::::;_:r(jaBo'··.l:~.9;.:r214··:.P. 2cl_4-67.: (;1950 )·J.mis.GOl19uc.~ q~: · 
coti_fl;se.·~)J .:n'a:wsori v. ~,Ledredge; 84 Idaho 331 1( 3}2 ·l?.2d--- ·4:14 -
(19{):2·1- (r:ematks during <deliberat.ions··regarqing··_defendant 's failure 
to testify); Robinson_ v. White, 90 IdahQ 548, 4-14 P.2d.666 
.(1966)(bias of a jur6r). 

The~applicationcof -th~ rule -of-strict statu~ory 
construction: ;applied :,by the Idaho·, Court to exclude a-ll ·testimony 
from jurors to impeach their verdict' except whe"n qe.ter~ined: by 
res•ort to cgapqe'-,._:,·app.ears ,to be in- :derogation of Id'aho Code 
§ 7 3-102 ( 1) ~ . . -

· Idaho adopted the language of the- Idaho statute (now
provided in Rule 59(a)(~)) verbatim from Ca-lifornia. In its 

. early ·dec-ision·s;. ~he; California :Supreme :Court determined that the 
-'r:-:statut~('allo;wJng;/,·a~-ftdavits:•it6.·,;;;,t,mp~.~c~._i:a.:vJ~rq:i,c.1;._~-8-et~r;rni.i1.~~·.····bY. 

'r'esort:·;:to :,chanc_~- was .. -in -derogation qf .th~ :commo,n··lqW, -no:twit:Q':"",, 
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·standing contlicting :co~mon law authorities, and held, under the 
California rule of'strict statutory construction,· that it must be 

. strictly .construed. to permit· .only aff"ida.vits. that a verdict was 
(:··determined .. by. resort to ·chance. 

In Flo.od v. ·.McClure, 3 Idaho· 587, 32 P.• 254. (1893), a 
.case of first impression following enactment of the Id~ho 
··.statute, the Tdaho<Cour.t.,.rejected the •.California Court's 
construction -of ;the statute bec.ause, unlike California,· Idaho had 
also·enacted what-is now codified as Idaho Code§ 73-102(1). It 
provides that: · 

The rule of the common law that statutes in 
derogation thereof ar~ to be stiictly 
construed, has no application to these 
.compl.~ed -1awf) • _The compiled laws estao1 ish 

. .._.·· the -law.>of~. this" .. state .. respect.lng• th.e subjects . 
to which. th~y; r.ela:t.e, and._ .. th.eir .. :·provisions an..d 
all proceedings ~under them are :to .. be-. liberally 
construed, with a view to effect their objects 
and to·p~omote jusfice. 

The Cour·t,. in· Flood,.· reasoned that the ,:California· Court 
reached its conclusion- :·,bY: apP.lying ·the . rule of s'tr b::t statutory 

.. construction:;:;;;fo:rbidd~n by•<the· ·I¢iaho: statute~ tha~ the ru.le of 
.. · .. l i}:)·eral.;;<;:ons~~::uqt.ion rnust- 'P.Ii-~Y~il~.:_:and,:::::tl}.at the .. ,.Qali~fornia . 
···court's :const:"ruction·~\o·f .. the:.;sta.tutearid: ·the. Ca1·lf6rnia cases · 
··~·'"cited in supporb·. of, that .. co·nstruc·tion were ''most·>unsatis£actory, 
. and espec iaily so 'wh~'n te.sted by the :rule ·of sta_t_u1:_ory· 
construction that obtains in this·. state • 11 

.. I.d oi 

. ' ·, : .'. ' ''> .: . . . . ' ' -;~ ' 

. Notwithstand~l'l<J its. dec:;sion. in Flood,. subsequent 
decisions of the .. Id(iho . Court .adopted the Calffox:nia rule of 
stri.c.t statutory·c.onstruc.tion of.the· ·statu1:.e (now. I.;R.C.p. 
59 ( ai)J 2)) without ·reference to Idaho Code §: 73~102.( 1}. See 
Gr ilf::i ths v. Montandon,. 4 Id~ho at 179; Bernier v. Ander"Son,. 8 
Idah:9· at 67~; ~sta.te v. Abbott, 38 Iqaho at·:71; State.·.v. Boyk1n, 
40 Idaho at <54.2 ~:,Dawson.· v •• Eldredge, .. ·a4 .Idah·o ·at 13'9 ~,.;.Robinson v. 
White, 90 Idaho ·at SSS. 

The Idaho Court has implied that a distinction may exist 
which would permit use--of· af-fidavits ·submitted . to >disclose · 
c'!mrnunicat~ons> or 'other imprOper. ac~s· of. t?i.rd pqrties. . See 
Dawson v. · El(l.redge, ·8.4 Idaho· ·~:tt, ;J:39·~ <But 'Pr~io·r decisions-
rejected this distinction. See Griffiths v.< Montandon,· ·4 Idaho 
at· 3.78~· State .v. Abbott, 38 Idaho at 70 (Special· Concurr·ing 

·Opinion of McGarthy i J.) ~. State v. BoYkiri., 40 Idaho at 543 · 
( Specia1 .. .:;,Concu_rrtng O~inion of. Givens,· J··.).; 

. . ';J:'}le<rnb·r:e<ilb~ral rt1le, ·rejected by California ·arid 
. ccirts,eqt.ten:tly·~~-~9;~-h?~ ... ~as,<:~es_og.~.iz ed,-. .in :i~he ·~· fede r a:k . cqur ts 'and made 
. app1 icable .. to·:· state· cout:ts prior to.·· enactment·.of' F ;fEt~.E ., 60Ei • ·In 
Mattox .v United States, 146 U.S. 140, 13 S.Ct. 50, 36 L.Ed. 917 

c 606 p. 3 



(1892),·.·affidavits' of·~''jur()rs ·~ere ·offered ·to show ·that the 
baillff m.~·a,~>·,J?r·ejud·icial.. sfatem~t1ts ·a,rtd. introduced a· prE:~judicial 
'newsp-aper artic~e··t·o 'the j\.lry. · ·T~e Supr.eme··tour·~ stated that 
·such ·evide-nce ··shO'uTd · alwa·ys· be 'redeiyed with great ,:catit.ion ~··but 
that qc:tses mi.ght ar is.~ in which . ~t .. w9uld ·be: liiiJ?OSsible to refl,lse 
j:Lir6'r' affida~lfts without v~olatiri<J. tne "·plainest ·pr-inciples· of 
justice. II. The Cour~ recogrii.zed· .a :cjistin'ct.ion •1J'etween .matters . 
resting. 'in ':ttr~-. pe~sohaT·· co:nsciotisne~s·o'f ·a,:jur"or-··which, .. being-· 

''p'ers'onal' are;··~··not ·a'cc~ss1bJ:e·:t•o ·other :testbnqny, as>'' o'ppbsed to 
over::t: ac-ts 'which are· acces'sible•'>to, the_. k'~owl~'dge 'qf al~ tqe .. ·· 
jurors~ The ·supre-me Court held :th-at .. a.: ju.ry!n-an ·c9l}ld .t'est;ify to 
any facts bearing upon the ·question _of· ·any· ·"ex·tr··:aneo·u.s ··· 

, influence," a'~ though not as to how far that influence operated on 
h~s minq •. se.e-:t.~lso Parf<et v •.. Gladden, •. :3~_5 u~.s. ~63., 87 ~.qt. 468, 
17 L • .Ed·· •. 2d ·4··20·'·-c 19,6.6')·'trevers··~·qg···t~-e·.s·fat:e·: .. court.··cch1vidbibrL•based 
in. part·' Ori teStimony ·of ··a . juror rec~f~rding; the·, bailiff'S . . 
statements to jurors~ finding that :the statements :\~ere·-fan 
"out~id~ influence" and that def~ndant had been denied his 
constitutional right of confrontation arid cross-ex~mination). 

The more liberal rule may not be without precedent in 
Idaho. In the -recent decision of Rueth v. State, 100 Idaho 203, 

·596 P .. 2d~75 (1978), the Idaho Supreme Court obtained arid 
considered .,juror affidavits in its effort to determ;ine the 

-:·.content; 'oJ c:o,ft).Jllll.Jlications between the tr'ial co~r t a~d jury. 
'A'i.thougn· i f.i·.rifli"y ·be· argued -that it was·· an· ··r~·R.·c ~·~ .·.: s;:g (a) ( 1) 
pro·ceedi_n<J', whi'ch permfts granting of a new trial for 
"irreg~\Ilarity in the proceedings of the court, jury or advers~ 
party;;*~' the fact remains that· inquiry of the jury was made for 
the pl.Vtpose of impeaching the verdict.· · 

The Committee recognizes that protection against verdict 
impeachme~n:t "is, of course, necessary to prevent in.stabii i ty of · 
verdicts, fraud, and harassment of jurors • • • " Dawson v •. 
Eldredge,_84 Idaho at 339~ Robinson v. White, 90 Idaho at 555. 
On the other hand there is no JUSt1fication for a di~tinction 
b~tween allbw~;hg. juror testimony to· impeach the verdict for 
misconduct. of'~~:'the trial· court under I. R. C ~ P. ·59 (a) ( 1) and to 
impeach the verdict for misconduct of the jury or others under 
I.R.C.P. 59(a)(2), when both may result in the denial of the 
constitutional right to a fair trial .• 

Adoption of Rule 606 would acco'modate the procedure 
followe~ in Rueth. See also State v. Randolph, 102 Idaho 153, 

. 627 P.2d 782 (1981). Expanding it to include improper 
communications or outside influence improperly brought to bear 
ppon the jury by persons other than the judge would not be 
·un~easonable. Testimony or affidavits from jrirors in these 
'limited situations would not invade the privacy of the jury or 
~cause "instability of verdicts~ fraud, and harassment of jurors" 
and ·the princ:~~ptes .. of··justice,would· be ;;;better served •. 
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The second except,~o.n to the probibi tion. on juror 
t;.e,s timony._ :or a;e idav its which .. would. allqw such evidence on . the 

· issue whether tq~ j.ury dete.rinined ~ny i§s·ue by resort to chance:, 
as now provide,d i11 I~.R.C~P. 59 (a), m·eri.ts r~.tention in. Rule 606 •. 

It sb.ould be noted. that subse~tion (b) applies also to 
grand jl,lry ve,rqiq.ts. To t;.he e}{tent it permits .. evidence of. 
improper communications .or outside influence, .. it appears. to be 
consistent with the r:equire!Uents · of· .. secrecy imposed ·by Idaho .Code 
§ 19-1112 and I.C.R• 6(.e), .and .the limitations on questioning 
jurors imposed b.Y I.daho C'ode § 19~1113. No Idaho decisions on 
the issue have been found. 

Action Recommended on Idaho Statutes or Rules: Repeal Idaho Code 
· § 9-204 and ainen.d I.R .• C •. P.~ ~9(a) (2) by deleting all language 
except "misconduct ... of .t.he .. jury.:'~ . 

. ··~ 

/ 
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Rule 607. 

The credibility of a witness ~ay be attacked by any 
p~.rty inpluding ·the party .Galling '.him. 

R 607 



Prior Idaho Statutes or Rules: I.R.C.P. 32(a)(l) and 43(b)(7). 

Comparable Federal Rule: Identical t6 F.R.E. 607. 

Comment: Rule 607 eliminates the common law voucher principle. 

The federal Advisory Committee's Notes stat~ .. that the 
rule.>:;rejects the. previous federal practice that, in g_~neral, 

,,precJuded a par:ty --from impeaching his own witness. ")The 
traditional rule· against impeaching one's own witness is 
abandoned as based, on false premises. A party does not hold out 

. his witness as worthy of belief, since he rarely has a free 
···:choice in selecting him. Denial of the right leaves the party at 

i the mercy of the ·witness and the adversary." 

The Notes further point out that F.R.C.P. 32(a)(l) 
(amended following adoption of F.R.E. to add that a deposition 
may be used for ariy other purpose allowed by F.R.E.) allows any 

. p~rty to impe . .;t,ch~ a ·witness by: means. of- a _depos~tion, and F.R.C.P. 
'4J(;.b) (abrogat.e<;l following adoption· of F.R.E.) ·has -allowed the 

., calling and impeachm'ent of an adverse party or person ide-ntified 
·with him. 

Rule 607 allows- impeachment of orie's own witness by use 
of a prior in6onsistent statement. As proposed by the Federal 
Advisory Committee, Rule 801 would have admitted that same prior 
inconsistent statement substantively as nonhearsay. Congress, 
howey;:,er, restricted substantive admissibility to statements made 
unde~_oath. Consequently, unsworn inconsistent statements may be 
used··;~;only for impeachment purposes. Accordingly, federal courts 
have.:.·;::~engrafteq: cer.tain 1 imitations upon the apparently broad 

· author ization;:·'1n -Rule 607, in order to prevent prejudicial 
"impeachment" which is actually calculated to bring inadmissible 
statements to the jury's substant-ive attention-•. Under the 
principle established-in United Statesv. Morlang,-531 F.2d 183 
(4th Cir. 1975), such statements are .not permitted in criminal 
actions "where employed -as a mere subterfuge to get· before the · 
jury. evidence not otherwise admissible." Id. at 190. See also 

·United States·v. ·Shoupe, 548 F.2d 636, (6th Cir. 1977). The same 
principle has been applied in civil -actions where the sole .basis 
for calling the "straw man"· witness is to impeach him. See 

· .:'whi.teh.ur.st v:.· Wright, ___ 592 F.2d 834, (5th Cir. 1979) •: _ See 
·.::generally 3 J. Weinstein & . M. Berger., Weinstein • s ·Evidence 
... _,;,;1( 607[01] at 607-17 (Supp. 1983) (advocates approaching que.stions 
· :.of·· <-conf·lict· between the··-go.als of Rules 607 and .801 by applying 

the balancing principles of Rule 403): Epstein, Emerging Problems 
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Under ... the··Federal Rules of ·:A~ B.A. Sec • of Litig. 1 

-I~'R:·C~P;; .·32(.a) {l)'._prqvide~ :that .. a·ny deposition may be 
;used by any party for ·the· ptirpo~e·.i.of· ·coritr.adictin<J or impeaching 
·the te·stimony·of·~·aep·orient as a witness •. · It: 'is: ide.ntical ·to 
F.R.C.P. ·:3'2{a) tlr,·;with· the exception noted above tha:t F~R~C~P~· 

· 32 {a) { 1) was· amende? to further provide tha~ the deposition may 
also ·be used·"foti.any othe·t purpose permitted. by ·the··Federal 
Rules of Evidence.... . - · · 

I .R •. C •. P •. :·32(c):prov'ides :that· a ·party does riot, make a 
person his own witness for any pUrpose .by taking his deposition. 
Ho\t?ever, the·:··;introduction ··in evidence of the· deposition or any 

·part thereof:' fo.r any ,.pur·po.s.e<<'othe.r thoan'-·~'that of:-.·.contra:dicting· or 
impeaching ·the deponent: ·.makes the deponent··the::witness of the .. 
p(lrty,iritroducing the deposition·; ·but· this does not apply .to the 
use by·cfrtadverse party of a.deposition: of··a party __ or a represen-

··"tative of a ·party·. .·Moreover 1 · at . the.: trial· or hearing any par·ty 
~ay rebut any relevant evidence contained in a deposition whether 
~introduced by him or by sny.other·party. 

··:. 

I.:R.C."P. 43(b) (7) .p:r;ovides that the party producing a 
witness .shall_ nqt be allowed to impeach. such ·witne5:9 • credibi~ity 

. _b.y':'e·vide'nc¢ ~0~''-j·q.aq:)ch~raC't.er ;:J'but:he':may ~.cont:c:td.~ctt him. by qther 
... ev i'dence.:.,, ; an·a·i:f·~may:":al so· <'shOW.: thab he ·,haS.·'·;·made r··· at 0 bhe r .times ,. · 
... ·stateme.nts · ·fnco_nsist~rit >with h1.s ··present testimony~·.;;~~ Former .," 
F.R.C.':P. 43(b) (7), (abrogated following adoption of F.R.E.), did 
not contain the re~tricti6n on use of evidence of bad character 
found<i{}iri I~ R. C. p·. 43 (b) (7) • 

Idaho cas~ law has p~rmitted ·a party to impeach his·own 
witnes.s f.f·· the testimony ·is actually damaging·. to him,. but· not if 
merely··negatfve.· .wurm v. :Pulice, 82 Idaho 359,: 353<·:P.2d 1071 
(1960 )·f Bodenhamer v. Pacifid,;\Fruit ·· &. Produce Co., .50 Idaho 248, 
295<-P. 243·(1931). In·Wut~m,'.the Cour·t stated the rule as 
follows::· .. · '!Th~.;theory under .which the impeaching .evideric.e is 

·admitted is that app~llant:was:surpris~d at the unfavorable 
testimony- given: by·· the witness called by him; or the witness is 
hostile,;: ot the party in calling him has beeri entrapped to his 
prejudice.·· (Citation). ·But th'fs,rule does not. extend·.to a :mere 
:failute:to·testify to all the facts:he·wasexpecteqto testify 
to. (Citations}~ This is true in jurisdictions having statutes 
similar to ours. (Citation). See Agalf:~nos v. American Cent. 
Iris~ Co., 62 ·cal.App. 349, 217 Pac~ 107, 113, holding that the 
testimony * ~ * mu~t be d~rna~ing, not merely negative. 
(Citation)." Wurrn·v.:.Pulice, 82 Idaho at. 364. Since Wurm,_ 
California· has amended·· its: statute· and allo\'/6 .. impeachment ·'of· 
·one's·:own· w·itness. Calif.Evid~C6de § ·786',(West1966). Rule 607 
follows the Uniform Rule approach adopte-d:· from California. 
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.• . . Under existing .:.Idaho .. .auth9r ity there is no _requiremen.t 
·that the·party.producing the wi~rie~s ~ust show thai the witne~s 
is tiostile before he m~y impeach him by proof 6f prior incQn~ 
sistent· stat~me·nt's. ·<·S.ee.w*kan::.v~ ..• nunne, .. 8.3. Idaho .. l79, 359 P.2d 
1010 (1961). See also.Fr.anlin.v •. Wooters, 55 .. Iqaho.619, 45 P.2d 
804 (1935) (allowing pr·oof of contrary stat-ements when ·party 
claimed surprise· at the changed >Statements of his witness). 

Adoption of Rule>607 would change-Idaho law to the 
extent that the .Prohibition a~ainst impeachment• of one's own 
witness by evidence of bad character would be eliminated and no 
ioundation .for attacking credibibity such as surptise, hostility 
or entrapment would be·required.t 

The Idaho Supreme~court has addressed the question 
whether a party may call a·witness·so1ely ·for the purpose of. 
laying fotindatiorf ~for ··impeachment, of tha··t··wt.tness~ .·In State :v·.· 
Carter, 103 Idaho. 917 ·, 655·:tp •. 2d .434 · ( 1982) the Court: .. upheld the 
trial court;.' s ruling th .. at permitted the prosecutor .to recall the· 

'''defendant's wife as a w·itness on rebuttal solely to set her up 
for impeachment pursuant ·to I.R.C.P. ·43(b)(8). The Court treated 
'the issue as a procedural question under I.R;c.P. 43(b)(5) and 
held it was a ·discretionary matter·· for the trial court, citing 
State .. v .• Anthony, ·6 Idaho 38·3; .55 P .• 884 (1899) ~ · There i·s· no 
irtdication thit.t the ·_evidentiary aspects:o.f:;:the.procedur;e,· i.e., 
the··use-.,,pf prejud.icia-1-' "impea·chment·" .to >bring inadmissible · 
statements to th~ j\.iry' s·. sl.lbS-tanttv·e attentio_n ,:·.were ever raised 

·by objection on 'those: grounds. · 

It should be noted that the ~tile~ ·of gqidertce do not 
comprehensively treat the metbod that may be used to attack 
credibil~ty· or to rehab~litate~ Only a ~ew aspects are expressly 
covered. Rules 608 and' 609 govern impeachment of· character and 
conviction of a prior felony, respectively;· ~ule·· 613 establi~hes 
the foundation requirements for· impeachment· by·. prio:r>}nconsiste.nt 
statements; Rule 610 ·abolishes impeacbment .. by evidence· of .reli
gious belief; .and· Rule, 608 deals with some aspects> of rehabil i-

. tating testimony.. "At common law ~ apart f~om observed reaction 
on the witness . stand - t;here had been six modes of. impeachment: 
by proof· of bias:, mental inc~pacity'. contr(idictiQn, prior in.
coris is tent. ~s.t:.~tement~ 1 ·baCi··/cJ:ia~:a~ter including , convict ions , .. and 
r~1igious•; ~Pii1~Qn~ .. ,·qr ~··b~,l~e·f~:·;.•<<·~· .. -~ •. •§9ch · .. ~n ..•. qpproach ... i$·. outll\oded 
and should be.:discard'ed ·tlowthat the f'ederar··rufes·ar:e in. effect 
since·_ the technicalities· surrourtding,. impeacbll\ent :tend. to submerge 
the basic aim. of all dredibility rules, i.e~ to admi~ evidence 
which. better .. enable~• .··. the·trte·r .offact···on<the,·basi~ ... of :his· 
experi~.nqe to determine ;W~ether it. j;s .. -re(i.SOilab~e::to. conclude. that 
the witne::;.s is:lyirig,or.tel1ing .. thet .. trutih~·~·:, ·:a. J' •. ;.:Wein~te~n .. &< M. 
s·erger~ Weinstein's:. Evid'ence .:,r60·7 .[02] ·at 20-21.· (Supp. 1983). 
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Action. Recommended on Ida,ho.Statutes or Rules: Amend I.R.C.P.-
3 2 r a) ( 1.).;: 1:9:~1 ad.c1'' a.t:,:.: .~n.d. "0 r. for_., any other pti rpppe.<pe rmi t te¢i by 
Id~ho Rules of Evidence" and repeal I.R.C~P. 43(b)(7) • 

. , ~ 
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~ . . 

Rule 608 •. Evid~hce of Character· and Cond~ct 'ht: Wi tn~ss 

. (a) Opinion and reputation evidence of character. The 
credibility of a witness may be attacked or supported by 
evidence in the ~orm of opinion or reputation, but subject to 
these limitations! (1) the eviderice may re~er only to 
character for truthfulness or-untruthfulness, and (2) 
evidence of truthfril ch~racter is ad~issible only after the 
character of the withess for truthfulness has been attacked 
by opinion or reputation- evidence or otherwise. 

(b) Specific instances of conduct. Specific instanc~s 
. ,,pf the conduct of a witness, for the purpose of et.:ttacking or 
·supporting. his credibility, other than conviction. of crime a{; 
provided in Rule 609, may not be proved by extrinsic 
evidence. ·They may, however, in the discretion o£ the court, 
if probative of truthfulness or lintruthfulness,-be inquired 
into on cross-examination of the witness concerning (1) his 
character fo~ truthfulness or untruthfulness, or (2) the 
character for truthfu1ness.or untruthfulness of another 
witness as- to which character the witness being 
cross-examined has testified. 

__ ( c·);tJEffect ·of .·giving. testimony. · The.: g·1-y1ng of 
te~ftimonY:~r _whether by .·ari:~~·ac·cused or· by·· any other witness, 
does not ope~ate.as a'~aiv~r of his privilege against 
self-incrimination when examined with respect to matters 
which relate only to credibility. 
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.COMMENT TO RULE 60B 

Prior Idahb Statui~~ or -RJles: Id~h6.Cod~ S 9-2Gl; .. I.R.C.P. 
43(b)(6), (9). 

Comparable Federal __ Rule: Id~ntlca;t .. t'q.:· F~ :R~·E •. 60.8, .·except to 
designate· subsection Cc) ·as a·· sepatat·e ·subsection for ease of· 
reference.· 

CO'riune·nt:.:: .· Ruf~ 60?. govern's ·.·the. use of ~evidence Of cha~acter to 
imp~ach ·the·cre<]ib'ility 9f a w'itness~ 

. As not.ed in; the Comment to: Rl.lle 404 I . regarding th~. role 
of each ·of the rules relating to character evidence; Rule 404(a) 
provides that ch~racter evidence is.not ~dmissible for the pur
pose of proving that the person acted(. in conformity therewith, 
subj $c~t, however, to several exception-s, one of which is . 
evidehce of character of a witness as bearing upon his 
·credibility·: • .,. Rule 608 develops that exception •. It is des~gned 
to allow the(' use of evid;ence· of the characte.r of a witness as 'to 
... -: .:.-........ .:.- .. -:•: >·. •. . ..... · .. ".:~~- '·'. ,:·::·· .. · .. ·,.·_: ·:···- ; .... •·· •• ·• ·::·:.'':'''. : .. · ..... ·. , ... ·· . ·,. ·, · .. · .. ·. . :·· , ••.. · . . .··:'·' 

.¢r·ed0ipili ty · ·w;~_·.t:.·p.·_:1J1riT.ta:t:ions..~:·.: T_h~::.~·nqui~)'-·i s .· restr.ic'ted to .,. · 
ch~ra~'-ter:· ·f'of'· V:era:cit:Y' ~'ather •' than· c.~ar.acter genera~ly. 

,, ' Th~ usepf character witheSse,s to attack and, joihere 
prope't:,~ to rehab'ilitate ~ witness. is m·uc}"i the same under Rule 608 
as it was at common law, except that under the rule opinion, as 
w~ll as repu~~tion, test~mony is a~rnissi~le. The rule further 
ch~nges pr iO{"·,.law _by allowing .impe~chment, Of CJ:edibili ty tQrough 
inquiry o~. ct~~s7examirtatiort of bad acts nqt the subject of 
c r iininal . convic t1ons. . 

Th«: .. ~·~ason fp'r: the rui~- limiting impeachment to veracity 
was. well ~tat~d by. the. Iqaho Court in State:· v •. Branch,· 66 Idaho 
5 2 8 ; 53 9, , 16 ,fv p·. 2 d 18 2 1 . (19 4 ? ) : 

Whiie. the-authoriti~s.are ·not in entire 
accor(l upon· the question, the pett:,er r:ule 
seems.t6 be tbat in impeachjng a witness the _ 
inqtiiry _ought to be as to his credibility, his 
reputation for truth and veracity,. rather than 
as to his moral ·character·. The great weight 
of authority su~ports this rule. 

':['he_ contr:-ary. vi~w i~ }:)Cis.ed.- upon the 
th~ory ,Qf _th~ kindred na tur~ ot ·: V":i.ces ~ .· This 

· inv·oi,_.yes the: necep~:f ty.c·fQf:. FH~nqti9:I)ing the.: : . 
draw~~hg of an' infe·reride f't··afu·'::·an inferenCe~ . A 
witness having been shown to b~ dishonest or 
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immoral, it .Is, infer.red; f:·e:om that trait of 
character that he is untruthful;. then upon the 
inference that he is. untruthful·generally.it 
may be inf~rFed that he is u~truthfu~ in the 
testimb~y whtch ha has givert. This-violates 
the rule that an inference shall not be based 
upon an inference. It· follows, therefore, 
th_at the imp~achment shall go to his, _general 
ch~racter'or reput~tion for.veracity~ 

Subsection (a} permits use of reputation arid opinion 
evidence to ~[ttack_ or support the credibility of a witness, but 
~it ±s limited: (l};orily to 9~atacter fo~ ttuihful~~ss ot 
untruthfulness, and (2) evidenc"e of truthful charactet can be 

_ .. used only. to rebut an attack on the. wi tness,• charact.er for 
truthfulness. 

Idaho law is in accord~ See Idaho Code § 9-201 
··:·("credibility of the-witness may be dr~rwn in. question ••• by 

evidence affecting hJ~ charaq_ter· for tr.t1th_, h9n~f?ty or integrity 
• .• • "}; I. R ~C. P. 43( b) (6J .. ("A wi-tness :may_ 'be_.imp·e·ached • • • by 
evidence that his g~neral repl]ta:tion fp,r truth, honesty or . 

· integrity is·.- ... ~})adt but···: not_ by-._-evidenpe_ of·_ pa:rticular wrongfl.ll 
. ac.tS 1 except}~~-. _e ,: .. •. q, prj.O,( .. :·,CQrl.Vipt_j.(in ·.pf . a',,.•;:fe:l_ony ·. • -~ e II},; 
I.R.C.P~ 43(b} (9)·'· ('~'-·Evidence- '6\r the ·go-od character of a party is 
not admissible in, a civil: ac,tion, nor pf .~.--. witne.ss in any action, 
until the character of suchparty or-witness has been impeached, 
or unless the issue invol~~s his characte~."}. 

Under_ ~daho case law, a witness can be i~peached by 
evidenc~ of his gen~rai reputa~ion fo~ untruthfuln~ss, but ndt by 
evidence of bad character in general. s~; ~~- St:ate v. 
Hammock, 18 Idaho 424, 110 P. 169 (1910}; but cf.dicta in 
Kral:±:ck v. Shuttleworth, 49 ldaho. 42~, 289. P !' 74. ( 1930). See 
als,O.!i:t::State v. -Branch, 66. I.d.aho 528,. ?37, 164 P.2d lB2r, (1945), 

-· 'C5"Ve'rruled · on·:~·other grounds~ st·at:e v. ·_··Owen; 73 . Idah_o 3.94, 253 P. 2d 
203 {1953)(failur~ to include. the wdtd "general" in ~uestion was 
reversible error}:, (inquiry-as; to_ reputati.on for- honesty and. 
integrity for impea~h~ent:w?s error;_ th~y are:."moral tra·its of 

·character and a.t~ oply_ r.~~otely,, if ... a.t a,ll,col)nn~p.te~ with or 
indicativ~~of h~s r~p~~itipn £6r truth· ~nd" verac~t1~"). 

Eviden·ce of the~- good character· of a witness presumably 
is likewise •restricted t]nder I:·~·-R·9 11 P,. 43(b) (9}. No Idaho 
decisions have been found on .. t.hfs polnt.' .· · · 

. . 

~\l;I..~-: 6.08(a_j chapg.es eJfis~lng Ida!l6 law to<~he ·extent 
·that credibiliJ:y· of ,:a: wftnes_s ¢an_· be· attgGkeo ··or" supported by 

-:~: opi.nion eyid~~~~:• :··. $ee .comJn~nt t.o Rule .405 •. .. · 
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. Subsection ( bl ,.·'in. conformity ·with _Rule ,405 relating to 
methods of"~.proving .charaeter; prohibits extrinsic .. evidence of 
specific ins.tances: .. of c.cnduct of a'wi tness. to attack or s-upport 
credibility exce~t: · (1} for prior conviction of a ~rime, or (2) 
on cross-e-xafu.fna-tion···of' the· witness<, with·I.imitatic>ns·~ 

. ,· Impeabhme:nt. by use of a prior conviction is treated in Rule 609. 
ImpeachmenJ:.of the victim in rape or· sexual,·assault cases is· 
treated in Rule 412.-· 

.T}Je exception.a1lowJng-inquiry into-speci~ic instances 
of conduct of a w-itness on-cross-examination is sl.lb]ect to the 
discretion o~·the co~~t, is restricted to conduct probative of 
truthfulness:•:'·'}>r <·.uritruthfulnes s:·, ··:.a"tld~:, is,<:t"urther •;tes tri'cted to 
conduct: ("1). concexning his character for veraci ty-, .. ;:Or ( 2) 
concerning the character for veracity ~f another witn~ss if the 
witness being cross-examin~d has testified to the veracity of the 
other witness. 

Under, existing Idaho law, ·evidence of particular 
wrong~~pl acts may not be admitted for the purpose· of impeachment, 
I. R. C ~;~p. 43 (b) ( 6 )·; see als9, ~' State v. • Maguerza, 46 Idaho 
456, 268 P., .. ,l (1928)~. Labonte v. Davidson, 31 Idaho:.~644, 175 P. 
588 (.1918); ·'state v. Antho·ny, 6 Idaho. 383 ,· 55 ·p.· 88~:4 ( 1899); 
·.e_xcept~ to"'prq;rte.~:cdnvid-tiohoof.,.·a·· felony,.; see, · .. e~-~ g., ::.Jsta te v. 

· .. ·Rediricj.';· 52·.·.;;,Id~ah0..·.260 ,. :13 ···P .·2d -25 3.,. ( 1932) ~ut·, .· su.ch'?t1: evidence may 
· be adm.f tted for other purposes, such as proof: of mo:tive or 
intent~ See, ~; State v •. Dayley, 96 Idaho 527, 531 P. 2d 117 2 
( 197 5!:};:/. . ·. 

4~~· 
Rule 608{b) chan~es Idaho law to.the ext~nt-that inquiry 

into specific .instances of conduct is allowed· on 
cross-_exam:ination of the witness~ 

Subs·ection {c r is- ~nt.en~.~d i::O .,pre.?erV;,e..,.the witness I 
cortstitutionaJJ right·. against self~:Lnctiminat.ion when examined 

. with respect, l:o-' mai:;ters which relate· only to credibility. The 
Federal .. Ad.viso·ry> Committee 1 s ·Note to Rule 6 08 states: 

:The final sentence cbnstitutes a'rejec
tior'i' ·of the doctrine of such .cases as:· People· 
v • . Sorge , 3 0 1· N·~ Y • 19 8 1 9 3 N • E ·• 2 d :63 7 { 19 50 ) , 
that·any past criminal act relevant to credi
bility may be inquired into on cross
examination;. in apparent disregara·of the· 
privilege' against self-incrimination. While 
it .is> clear that an ordinary witness cannot 
mc3ke:· a' partial disclosure'\: of. incriminating 
ma:tter and ·.then invoke·. the- privilege qn 

_,. ·i'c-r'o~~~t:e:Kairllnation{'···;'ho,;, feri:abl·~ cO"ntetrt ion ·can 
be''· made·· _that··. merely by testifyingJhe.· waives" 
his right t6 foreclose inquiry on cross-
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examination into cr:imin.al activities·. for,- the 
purpose-of attacking·his credibility. So to 
hold T#OUld __ reO.uce the privilege.· to a nullity. 

The right riot to te~tify nor be prejudiced by the 
refusal to testify., aod the right against s.elf~incrim:L.n~ation are 
clearly. recognizecl and provided:· tor in· Idaho ·law.· See:, Idaho.· 
Constitution, Art. I, § 13; Idaho Code §§ 9~1302, 19-108 and 
19-3003. Whether testimony by a witness constitutes a waiver 6f 
the· right against self.;..incrimination as: to matters which relate 
only to credibility, e.g., other crimes, is not clear. 

· · · The -.. ;rule in Idaho defining· the· scope· of·· permissible. 
cross~examination.of the defendant who testifies has been stated 
as follows: 

Where the defendant voluntarily takes the·- •. 
witness ~tand in his own behalf, he w~ives his 
constitutional·privileg~ 6bnbt answering 
proper q~estions that may tend to convict him 
of the crime fqr which. he i~· 9n trial,. he 
subjects hims.e1f ·to the ·same rules that govern 
other witn~s~e~, and he ~ubj~c~s himself to 
crosf-~X.~mipa,t.ion• and· impeachment;·tc). the same 

'{ exte!ne· as''.··:ariy. othe:r withes~.:··in~: the s·ame 
situation:,::·:·· • • · 

State v. Dunn, 91 Idaho 870,· 875-876, 434 P.2d 88 (19_67) • 

. No Idaho decision has been. found, however,'· which 
specifically addresses the issue of whether the- waiver would 
apply to matters which relate ·only to credibility, .. if. inquiry 
into specific instanc~s of conduct would be allowed on cross
examination. Language in .·some decisions leaves the issue in 
douht. See, ~' State. v. t1art.inezr 43 I9aho 1~so;.,. 1·95,. 250 P. 
·239 .( 1926) ( Tqe Court recited th.e rule that ttie. accus.ed who 
becomes a witness may be cross-examined as to. any facts stated in 
his direct examination or connect~d therewith and stated: ~The 
immunity from giving testimony is one which ·the defendant may 
waive by offering· himself as:' a witness •• <. His waiver is not 
partial; . hav~r1g·- once cast aside :the_. cloak of immun,i:ty, he may not 
resume it at. will, whenever cross~_examination. may· ~be inconvenient 
or embar r asss ing .• ") • . . -

Other :decisions. o-f. the''>:ICi~l}Q_. Supreme Co~r-t indicate that 
the scope of cros_s~e.xaqtina~ion. and.impeachrnent of. the .. accused are 

· limited, and,·- tha:t· -tbe,··accus·~q, who takes the. s:tand doe·s not waive 
·the right ag(iinst:. $el,f~incr.iininctt.ion; if he .i.n.vc}k~s .i .. t(., See, 
·~,state v •. o~en·,·::73.Idaho.39, .. 4,_~~-3 :E» .•. 2d -7.0:3 (1953); S'tite v. 
· J.esser; . 9S-.: I¢l9:·ho<~ 4,3 t .. ';;.$,01··.p.,~~q.· 727-d 1-9:.72 ),. ~'.:. Tn<.apy event, · 
inclusion of the: final· ~ent~.nc~ in RUle··-608 will: qlar ify the 
issue. 
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-~h; limlf~ilon. on crd~s-e~amin~hion ~~ith respect to 
. I.Tiatter9 wpJcl1.fe}~tE;.,,qp.ly. t() qre<libili tyn dqe9 :not operate to 
pr~~lude cro~~~~~~~inatjoti .a~~t~j~p~cific. instances of conduct 

. ·: . .which. re:I~ te. to:: sut;>9tantive ipSJ . .fes , .. e.g., intent, or . facts -of 
.':.in.depepd~rit sig~ificC).n.ce,.,·>e.g. ,-._)'(\otive. · See, ·e.g .•. , State. v •. 
·.Mundell, 66.Ida.ho 297, l5B-P. 2d · 818. ( 1945-r:--

Action R.ecql1lmertoed. on Id~ho; Stat"ut~s o~ ·Ruies: Delete words 
"hon_ ~9tY:Qr iriteg~ity," ·_£rofl1,tdah9 (:ode § 9-_,-~o·i. 

·' :. . '·.· . ;·,. · .. ·· ... ·.:·· . ' . .. ': ... . .. ; ·. 
. . 

':ReJ?t:~l i.R.C.J?. 4J(bJ(6) ·and 43(b)(9) if:_Rtiies.· .. 4o4, 405, 
.. _:.608 apd 609. are ·ad'opted\ .. 

. . . . . . ':.. . ~ 

:· ·r _.,_ ··, 
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Rule 609. Impeachment by Evidence of Conviction of Crime 

·(a) General ~ule. · For the purpose of: attack"ing the 
cr.edibili ty of· a witness, evidence of the fact that he has 
been convicted of a felony and the nature of the felony sh.all 
be· c3qmi tted if, elici t_ed from him during cross-examination or 
established by ·p~ublic· record; but'. only lf ·the court de.ter...;· 
mines in a h~aring outside the presence of the jury that the 

"·fact of the pr ~or. conviqtion or tp~ nature. p.f tp~ pr ipr con-
viction, or bot:h;are relevant to.his·credibility and"that 
~~he probative value of admit~ing this evid~nce outweighs its 
·~rejudic~~l ~f~ect to the party offering the witness. If the 
·evidence·;·~of the fact of· 'a prior felony ·.convic:tioJt, .·but n9t 
the nature of the conviction, is ~dmitted ~or the~puipose of 
impeachment of a party to·the action or proceeding, he shall 
have the option to present evidence of the nature of the con
viction, but evidence of the circumstances of the conviction 
shall not be admissible. 

(b) Time limit. Evidertce of~a convictioh under this 
rule is not admissible if a period"of more than ten year~ has 
elapsed since the- date of the conviction or of the release of 
the witness from the~confinement imposed for that conviction, 
whic~eve~~:fs· ~he '~:-~ate~, date, unleSS.:~tl1,.e c9urt. determines 1 in 
the 1nter.ests :of: '"JUStJ.ce, ·that tJ:le.iprobatJ.ve value of the 
cOn~iction supp~rted· ~Y specific facts. and circumstances sub-. 
stantially outweighs its prejudicial effect.. However, evi
dence of a conviction more than 10 years old as calculated 
herein is not admissible unl~ss. the proponent gives to the 
adverse party suffici~nt advance written hotice of intent to 
use such evidence to provide the adverse party with a fair 
opportunity to contest the use of such evidence. 

(c) Withheld or vacated judgment~ pardon for innocence • 
. Evidence of a withheld judgment or a vacated judgment shall 
~not be adwitted as a·conviction. Nor shall a·conviction that 
has be~n:<:the subject of a pardon, annulment or other equiva
lent procedure based on a finding of innocence be admissible 
under this rule. 

(d) Pardon, annulment or certificate of. rehabilitation 
not based on innocence~ pendency of an appeal. If the 
conviction has been the ~ubject of a pardon, annulment or 
certificate of rehabilitation or other equivalent procedure 
not ba~ed on a finding-of irtrtoqence, ~or is the subject of a 
pending appeal, the evidence of''. a conv-iction is _not rendered 
inadmissible, but shall be considered by the court in deter
mining admissibility. Evidence of the pardon, annulment, 
ce·rtificat·~ ·of. rehabili tat,ion or other equivalent procedure, 

·or· penden\~y<Of '«:ui· 'app~al i~ ·'·admissible' tf. evidence of the· 
conviction is admitted. 
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COMMENT TO .RULE 609· 

.;~;··.Prior Idaho Statut"es-or 'Rules: Idaho Code_§§ 9-201, 9-1302, 
9-2110 and 16-18~0; I.R.~.P. 4.3(b) (6). 

·comparable ···Feder·al Rule::· .·· Subsectibh (a-) is simi.lar in purpose to 
F.R.E~: 609(a)' with exce·ptions::·noted· below{ Subsectfb!l (b) ·ts 
identical to F.R.·E. 609(b). Subsection (c) is similar· iri purpose 
to that part of F. R •. E •. 609 (c) . .relating to _pardons based on 
inno'c:enc_e. ··subsection -(d) covers· ··the·, ~am·e: stibje'dt· as 'that part 

.-of ··:F ~<R. E. 609Jc) ·relating ~-to ·pa·rdbrts 'ba'·seH:r:<on··.•g·touna·s··. o'ther· than 
innocehde a·n-a> F-~~~E. 609.:f.en. ·· ,.. ,... · · · 

Comment: · Rule 609 governs the use of· evidence of pri-or 
convfdtiori ·for a· fe'lony ,for impeachrne_nf>Of' th~ ·ver<ic::ity of _a · 
wit·ness. It inc·orpor.ates the policy of; F.·R.E. ·609 :to the extent 
it requires a weighing process· and restricts use· of certain 

:w~viderice and the·. policy of I.R.C.P. 43(b) (6) and· Idaho case law. 

Since 1881, the Idaho civil statutes· have included a, .. 
provi·sion. thllt the _cr.edibi1 ity ·of a witness may be questioned: ~~y 

· :.:·$v:id~ri_ce·: :.gf·fe'q·t·fng· _.··ch~rac·t'er· ···for trUth·, :tho nest~ ·and ·integritY,: i' .. ,.,_ .. · 
Idaho "?Code,. .. §. ·"g·;:_io·r·· ( forrne'r'ry ·Io. c-.·A~ "T6-201} .. ,· and that a wi tne~-s;s~ 
InUf3t answer .as· to. the ·fact 'Of' ~is previous convict~<;>n for fel'ohy, 
··Idaho _;cod:e· ·s 9-130.2 (formerly ·r~.C.A. 16-~302). · 

. . . 

·:Fr.dm 1881 until 1975, our civil s·tatlites also. include'd 
the. provision that a witness ma·y be impeached by :contradictory 
evidence, or by evidence that his general reputat-ion for truth; 
honesty· or integ-rity .is bad,· but not- by evidence of particular: 
wrongful adt~, e~c~pt~that he, had be~rt con~icted of a felony. 
Idaho Code § 9-12'09 (formerly I. C. A. ;,16'-1209·>_. 

In 'l·-~175, __ K·.fdaho ·code §:·9-1209 was' ··repealed and_ re-enacted 
as I.R.C~P. 4:f(b) (6) •. In·'-1978 ·Rule 43(b) (6) was amended· to add 
the· ·requirement that the court must first find that a prior· 
convictiori of a:···felol'ly is relevant to the wftness F credibility 
and to add the language permitting evidence ()f. the natti;re of the 

·felony in addition to the fact. of the conviction.· 

The Idahd criminal statutes have~ since 1881, included 
the provision that the tules: o~:~vidence in ~i~il actions are 

· applicable ·:also to criminal actions except as provided in the 
code. Idaho Code § 19..;.2'110 (formerly I.C\.A·. 19--2110)) No· 
provision excepts the application of the .<above cited civil laws. 

Th~e r~~e permt_tti~ng .· iilfpe.9dhm~rtt of the·, accused who __ takes 
.-.-:::':''t:he'>·stand:i'f'ri \~1:dtiniftt·a~;~.:;~pr·odee'tli.ri<.i"f.by ,;'evid'~n.c~·, 'of·:: th'e i"'fact" of a 
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prior felony~convic~ion is·W~ll:e~t~blished in Idaho. See State 
:•v. Owen, 73 Idaho 394, 253 P. 2d 203 ·(1953) and collectea- . 
authority. However, ·the issue whether~evidence of the "nature" 

_·tof the conviction sJ:tould .. be. admissible. has been the cause of. much 
criticism and contrbversy. 

In Lebak v·~ Nelson, 62 Idaho 96, 107 P.2d 1054 (1940), 
?the Court held that the ~itne~s-could not explain the circum-

. :·stances of a conviction because such ~vidence is collateral and 
inadmissible. · · · · 

I'n State v. I3Janch, 66 Idaho 528, 164 P.2d 182 (1945), 
... ;•the :·tourt helq:~·· tha.t.:, the. ~-ta.tute_ then in force (I. C.A ... , 16-1209, 
re~codified rdaho ·code § 9-1209, and then_ adopted as .. -I •. R.C •• P. 
43(b)~6)) did not apply to a defend~nt in a ~riminal ~ction 
becaUse there was _nci statute providing that the accused whoe 

.·;,.·voluntarily t~k.es --the;.;st,and;•-becomes.· subj.ect to.<impeachmen.t the 
:same as any otQer. wit~~s.s. al)d __ governed ,by the same rules .Of-_ 
,ev-idence. The ~court· 1nexplicably made ;·no re:eerence to what was 

'./._then I. c. A. 19-2110. ,(now Idaho qode· §: 1;9-2110.)-. _ I~ Branch the 
· ·Court Xalso held that :because no statute·:· permitted impeachment. of 

···a defendant ori traits of character unti1 he_ first put his 
reputation .-in issue, .. ,gen.e-ral character 9guld no.t be put in issue 
by .. tl)e ·state; but if. he testif-ied or. of·fered evidence of. good 

. character. for:.;;~~,trui;h,_··tl\e_. .state cqUld. s,2ow,_~l)·is 9.eneral ~reputation 
•·f.Or.· trutli', ,b_d,t,· nQt 1}.~.-~ ::qhar;act~t ;for hdp~sty and .. integrity •.. · 

. . . . . 

However,· in.·.State ·v. O,wen, 73 idaho 3.94; 253 .J?.2d. 203 
(1953)~ the Court o~erruled:Branch·to ~h~ ~xte~t th~t !£~restric
ted th!e applic~tio~ qf_ Idahq C()de _§ 9-12..0~ ·in a ·9riminal case 
until the. accused put: Q.is_ general .r~p~tation i.n "issue. __ Citing 
Idaho Code §. 19~2110, the Court held_ J:hat Idaho Co_de §§ 9..:1209 

< and 9-1302 are ~pJ?licable-. to. the acc·used witness ·:~nd whel'l he 
test~:Ffies, he subjects· himself t.o: cros-~-exami.pat.ion- and impeach
ment<thnder th_e sarne rules and cond i tiOI)S as ~ny other ,Witness, 

,, incl"U:ding the_ right to impeach by evidence of the nuxnber of prior 
. co.nyictions anq th(!! .n.ature of them t:o test .his cr_edibility on 
cr()ss-examination. .Justice Keeton wrot_e- a vigoro~s dissent 
reasoning tha~. the commissis()n_ of _qth~r crim~s .has r10>be.ar ing on 
guilt; .that impe9c~.i:xig creoib~1it:y ;is nqt the real purpose that 
the State. elicits SUCh evidence.;, a.nd, that: if. allO\tled I it ought 
be 1 imi ted only tcr .tt\e "~act.'~- o_f. 1;:,{1~ .. -·pr !or. ;e:t._qqy. ·. 

In State v. Qunn, 9l Iqet.ho 87Q, .. 434. P.2d 88 .. (;1967), the 
Court followed jts ruling in. ·owen and upheld the tri'al court's 
oro:er that .J~l'l.e .accused;;·.wi~t:tess musJ; ~ar1~wer:, r·eyeal;ing -.ten. pri,qr 
'felonies anq tl)e natu.;re ·Qf. each·; _notw:i.t.lls.tanding ·his; objection 
t}:l.at:. it .wCt.s ~elf:-i.-ncri.ll\inat'ing •. · · 

'•ht -Then,.,;in S.ta~~ :Y~ Shepherd,, 94. td.a.h.o. · 2.27, 48.6 P. 2d 82 
.-1971}, -..·the;Co·titr~t_ o-verrrul~d;,_~.ow·en:.tq. -·the·,·e~t:ent:·· d;t·. allowed .evidence 
of the numb.et. ·or nature Of -~feion_i·es when.: ·the accused witness 
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admits to3a :·prior" fe~<;)riy cohvi.dtion.· -The ·court rejected the 
majority::· rule·. iri··'.;tpe;·:·-~.u.s., stating· it 'is· erroneous\'. The C!ourt 
reason~~, that ···Idaho. C()de"··§§ ____ .9-:-1209 1 9"'-1302 .·.arid· 19~21~0 do:·not· 
r:qu:i.re•:·dis<::losur~'··'of· ~ither":th~ number:.or. the 'riat~re·· of :pt.ior. · 

· :f~lonies. t6·\,ill1peach the ·acc~;sedi:.witnessj ·:··that· defendant: would :·be 
,.:·pre]u.dic'ed regZtrd1essf::·of·.:any instructio·n ·to the jury1 and, .that 
·>th':e <lefenpant·in:ay feel: c6mJ?elled··· to not:<tes.tify -in·-:his··own 
(ie,fense fo':i.-''··f~ar. of prejudice·.•·if~·the -pr,ior:··c9nviction•· .. is ..... 

.. t·~·vealed·~··: . Th~. Court:iri Shepherd·:: discussed .. !:'what rnigh~v:b~ deem~d 
the more 'enl·igh tened ···rule/:.riow~·extant fn· the·•Distr ict<'.of.·.··Columbia" 
l,olhich ,. petmi t·t'ed th~ defendant. to: have .. the cour:t···weigh''t.he ·. · .. 

··:'probative _va~u€f··of/such. evi~:nce_· __ as···tO.. credibil~ t?. ag~inst···t;he_.· 
pr~~tidice>\·that .might result •and<wh~thrr·}:iti>~a~<1ll()re ·(~mpo·rt:ant ·_for. 

' the '• :j UIJ:y ::··.;to::::~ he a r•)d e f e no ant I §',:! $::f:'ql;' y ·• 'diha Ii. ··~ to· .. :' Rp ow /'Of ~. b}je : p r t 0 t ' ' .. ·.' 
., conyictions, b\Jt .• inexplicably did not feel_ Idaho . w~~ ready for 

tl;la~;·tule~"·'Inste?d,. tbe.<::?urt .~dopfed. therul~ tha.t·-ran 
,· ·~ffiritratiye· .. a·nswer. fr9m the ·a~cused witness. revealiri~ tl:le ''fact" 
<'·<ip·a ·prior: .. ~el6~y ''c9~Y~_cti()n··.preclu?e·d •·any·further inqu·+ry or· 

·proof. as to.the number:;_pr ··natU.r.~:·.·.thereof •. ·A de·riiCil ;i.·how~yer ,· · 
·· ·'-would:permi t · the prosec·utor to· prove by· •cross~examination or· the 

.·:':Y.··~'<:l:\¢'cd:td "ahy'· ahd ··all fEiloriy convictions in the record of the 
-··accused." In sl.lppof't of·its decision, the Court quoted 

extensively from Justice Keeton's dissent in·Owen~ 
v·· 

· ,.· ·.·. .. · ... .~ Shep~erd wa..s · ~ollowed by Fowler v. Uezzell, · 94 Idaho>~~~': 
·-.-95l,·_.SOO·_· P·.2d'\N;.~·52;·.,(197,4.).··,.·· .in _which .the .court distinguished the<:.;··· 
, ·a.Ppiica~ion·:'·of·; the:~::rul~::· in a.·ci~il -case .. ·Jrom a ... c:ri~il'lal · .. ·· . . ·-··.· 

· :-..procee?'ing1 'and.·refused ·to find grounds for· ·a mistrial based on 
. an··.> i,.nquiry• as ~o · whet~er the def~n(iant wi tnes~··· had: ever ~been .. · .• 

·.··:~{':::-q~nv·icted·>of _.a -fel·ony.·an~ a coiloquy between ·counsel•:and··the··.(:.· 
c6urt:iin ··.front of the jury that revealed. that the adverse· party 
thought he could prove circumstances amounting to a felort~, but 
not ~ conyiction •. I~ ref~rence to the~ru~e allow~ng impeachment 
by evidence . of- a prior C0)1V iction, the ,":?o.ur. t ~St?t~~t:,::;:.< "Wh i;J.e we 
entertairr certain ·reservations· as t·o the. continued: yitality of:. 
such a·' theory·; . the.:-privilege is· ·nevertheless accorde(:jcby 
'st-atute~'' '94.~\vidaho: a·t 956. __ ,. ·· -. · · 

In State•\v •. Cliett,.'96· ldaho 646·, 534·P.2d·476 (1975),. 
the court·• r:·e~usea··· to _allow·use<of··a':'.judgment·wh~ch had been·· 
vacated·and·referted:·to··:State:v •. Barwick, 94 Idaho:139,j·483 P.2d 
670·(1971)-where.it:had rejected-use o.f.a withheld·judgment; 
stating: "Regardless·· o"f>it:s ·wisdom,.: Idaho's impeachment statute 
--. unchangec:f ••. si~c~. its original· enactment as' R~ S. § · 6082 ·in 1887 -
C0nClU9iVely determineS that a·- prior· COnViCtiOn Of II a felop.y 11 iS 
relevarit to the is~Ge of:.the 6redibility of a witness." 96 Idaho 
at 649., In that same year_-1975- the Court adoptedRule 
43(b).{6)', I.R~C.P., and·Iqaho Code·-··§ 9-1209. was .. repealed • 

.. · '-.' 

: .. · ... : Sta~e· v.- Palmer, ·gs •. Idaho'~4:5r S74: .. P.2d 533 (1978); ·• 
· · ;,_'·fo11()We9:: c.tdpt)i~i}9n-.··'·of··:· Rul.e ,(·4}lpl .. <0.<:) {·~': .. Tpe:,<Cotirt>':oi ~·::~··P~lrn~ r ·' h.~J9·~:·:. 

·· that·:Rule-43(b}.(6J ·gover·ns,'·'btit added that·'because··of th·e:::·obvious 
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.. ,_danger when-.the acc\.lsed;is the witn~ss, strict limitations.are 
.. '. impqs~d .on the· us~.; o:fL such .. impeacbll1ent · evJd~nce ··~ The. Cou~·t no.ted · 

.that the theory .behind· Rule 43 (b) ( 6 ) .. "is .eviqently that a . 
.. e:witnessi if shown to have··.been a convicted::<fe~on, is- pro})~biy 
c:·.;unworthy·of belief.'.~· 98··Ida,ho at 53~. The Court .. held that·t:.he 

evidence of. a prior conviction can be. used, but "{a] c~reful line 
.mus.t b.e .drawn ·.between•>;' impeaching-. a. witness~ ·.cr~gibi:I.ity ang. u,s,ing 
a .prior conviction to irnply.that.acriminal wilL commit another 
crime simply because he ·has committed a qr ime in the past 41 " 98 
Idaho at 534~ · In;this cont~xt, th~ Court~determined it was 
proper for the pr;osecutor in:· final argument. to refer to 

···defendant's testimony as "the theor.y· of an ex':""convict." Justi.ce 
Bistline dissenteo, , opining that I9ah.o was r;~a.dy for tbe more 
enli:g,htened ·rtile.,;-discussed in Shepherd- ancl urged ... its.~adQpt~on •. 

. Effectiv~ Ju:I.y 1, 1978, I~R.·c.P. 4~(bl{G) ·was amended to 
.Jr:·~quire a pr; ior;. b~~r ip.g .. af?, ,to "r;el~vsxtPY·:":·: qJ tbe .. ;pr ior.;.: :9Pnvi9.t.:~on 

· on the issue of credibility, and J:.o met~~. evioenqe· 9.~ ~h~ ''natu:re" 
.,:;,. .. of the felony admissible. State v~.Stt~oisch, lOQ•Idaho 617,. E)03 
.'':··P~ 2d. 572, ·(1979) had b~en tried before;the rute was amended. The 

.,,. Court ,;;:thus refused <.to d.ecide whether th:.e ·trial- court was proper 
. >···in restricting the .evidence to the "faq,t" of ·a prior felpny 
. -~ because Rule 43 (b). (6), ··as. amended in 19,..78, would thereafter. admit 

·evidence of the ~natuie~ of the f~lony·and would be dispositive 
·of ... _the~: iss~e · :· , .. 

.;:· ... :'f.-::'·, 

:r·~ Palmer v· ..• :.:State, 10.1 ~daha··;:j79, . 61·~·.· P•• 2a. 936 .... (:1.98().), 
on appeal from a d~nial of; post~c.onvic:.tior,t .+~lie.~f th~, Co\JJ:t:.-. held 
that b.eca~se defendant's counsel had. elicited the d:ef~ndant •· s . 
testimony. as toothe fact. of a pr.ior convic.t.lon, h~ was precl.uded 
from raising the constitutio11ality of t}le feiony-impeachment rule 
on appeal. 

:;,;> In State v. Knee, 101 Idaho 484, 616 P. 2d .263 (1960), 
the <<;;outt rejected: the qefendant' s argument that use of a pr.ior 
felony convictionfor.impeachmentpurposes.<Jeprived him of his 
right to a fair ~rial, sta~ing that "t~e widespt~ad practice of 
using a prior;;·felony corivl.ction for impeachment purpo·ses has 
never been recognized ~s inhetently unfait," an4 thatJ"while 
there is some ·.pos·sibility that: the .. fact qf· a. pc~or felony 

.'<·conviction could:~be>Jf>rejudicial to, the.· defendant,. ib: s.hould be 
not.edt,h~t: the us~ o.f _.a _priOr: felony< cony:i9tJon for imp~achment 

-;:purposes· is·.not>.without>,precautionary measur~s •. " .101 Idaho. at 
486 •. The·· court· in Knee. fur_ther .. determine.d that;; rule$: pf evigence 
are procE:!duraL in nature:, and rejected defenqan:t:' ~·· argull\~Pt. that 
the .court was •wit:.hout. al!thok;:it..y; .. ~,t.o adopt;:: I ~R.C. P •. ~3Jb) CE?>· .· 

. . . . ·. . .. : . : . .' . :or.· . . . ·.: ... ~-'·.-:.. . ; . . . .. . . . : . . : ." 
·; ~ . . . 

<.-··· . .·.· . Fineillyr:.:.-the.: .. court.appears:to ·. hav·e .. come·:·f.t111. ci~cle to 
Lebak v. Nelson, 62 Idaho 96, at least: t.o the extent' that an 
accus~d can:.sbow·· 1:,he: nature .. of t~e :CQnviq_~f,()P· ·· ... I.11 .. State v • 

. vi~;:y .. Yba;rcJ;,a ,. ·;:.·~:9~.'~.t+~~ho~A,S,J.3 I· ·6::34,. ·p_.,2d · .. 4-3 5;;::{ 1-9 t3:l'):·,_;;:t.h~:.:: 1;.,r.:"lC,1·].; C()\l~ t:.. had 
•: entered a:~··r.tillog pr-ior·: to t:ptal 'th~t .. the. st'ate-. could: impeach. the 
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accused i-f' he; tes-tified', with. evidenqe ·of the·" fact" :_o,f his prior 
felony_ conviction,-:.but--would.-not:·atllow evidence of•th.e. natu.re of 
the crime. Defendant did not .testify, but as~etted on appeal 

;:::; .. that ·Rule .43 (.h) (6.) mandate~::that ·_:,either · .. both the. "·fact" and the 
"nature~': of tbeconviction be .. pl.Jt:.•.-in ... evidence ... or neith_e·r .are 
all·owed. The::Court rejected the:;argl1men.t·: .. stati.ng .that' th~ 
" (bJ.·et ter. rule would be to .. allow a ,·defendant so impeac.hed and .. 
taking.the stand to .. a:t _least:;hqve:·th~·Q.pti;()n .. of.-:di~qlosing .. the .. 

. . nature of:. t.he -:felony <th~ use -of _'which.:ha~ .rl?een · tq ·implign.,his 
. credibility.".· .102 Idaho· at· 581 ~--· ·,.:,Otherwi9~ •defendant' s :G.ounsel 
.·would be -forecloseq from_ aJ;:g.uing::;t,Q:;_the.ju.r:y .that -the convic::tion 
.iS<rtot·-rele.vant.·.to·the crecLtbilfty of ··the defe·ndant • 

. The:.:::,IdQ.ho\,Supreme. · Col.it:_t_Y-hifs ·~lso.· .. ·he·l.:~ ... ·a·misgemeanor 
conviction is not admissible for the purpose~."of imp~acbment. 
State v. Alvord, 46 Idaho 765,_ 271 P. 322 (1928)~ State v. Scott, 
72 Idaho 202-, .. 239 P.·2q·.258.: (1951.); State· v,_~- B.a·sse-tt;;-.86 Idaho 
277, 385 P;.2d ·246 (1•96-3)1 and that restricting ,-•evid~n.ce of; prior 
convictions do~s~not disturb· the ~rul~,that evidence of other 
crim~s-by the defendant·is ~d~issible when relevant to .(1) 

·.:::::::\~motive,- (2) intent, (3) the absence of mistake or accident, (4) a 
-T~common scheme -or plan embracing ·the commission of two _or more 

.:. cr irnes so related to each other that proof of the one tends to··,:· 
'establish tne other,-· ( 5) the identity· of the person charged wi1th 
, .. ,~·-the commissio.a_ .. of the. __ -~rirne. on --trial, ·.and . .{6)'.,other similar,.· 
· issues~~-··. ·E·~.-g ~-iif State·_ . .v. :Owen, ... 73 f:·.·Idaho ··:394 • 

. Subsection (a) r~stricts ... evidence of a prior· conviction 
·:.:"'~~;to·.:a <:f:eloriy ::abnviction_dn·.accordance:·with I.R~.c.P. 43(b) (6) and 

-::-- Idaho-.case.-.law •. :See ·State· v. Scott:, 72 Idaho 202; State -v. 
Bassett, \-86 Idaho277~~-· State v .. Cliett, .96 Idaho 646 ~ State v. 
Barwick, ·94··Idaho .l39~ It also restricts use of such evidence to 
the pu~pose of attadking credibility only, in~aqcordarice w~th 
I.R.C•P•-.,43(b) (6) and Idaho cg,~.e ~law •. ··;State:-:v. Branch, 66,,Idaho 
528_~- .-:State··v. -·Palmer,. 98 Idaho '·845. 

,.-~. 
.:.'.·:;:~.~--::: '-.·:L:. :",='. ~ · ... ·.' ·: 

-_Evig:~rtce of the· "fact~',.··Of a prior conviction·or the 
. --·~natu.re'~ of ·the conviction, .or ·.both, may be admitted to impeach 
only~if the court makes'the requir~d .findings. 'This:incorporates 
the policy of·I<;R.C.;P. 43(b)(6) ... which .. :now:allows eyidence. of both 
the "fact" and. the "nature" .. of., the conviction. However,. sho.uld 
the·· court determine to· allow ·impeachment· by· evidence .:of. the 
"fact" only, the accuse.d would .•·have the >:option to disclose the 
"nature'~ of the. conviction,. in accordance with State v. Ybarra; 
1Q2,_Idano 573;,<··b\.lt could not explain the circumstances of the 
conviction which would be collateral·and inad~issible. See Lebak 
v. Nel~on,· 62 Idaho_96. 

:·Impeachment by evidence, of the. pr io:r. cpnvJction may be 
... -_;_.;,in-tro~uced . .-;.du:~4:n9~;.cross-~~xamina,t~.iorL~ if eJ.:1cJfeq .,,from •·the 

. ~itne~s, and during cross-examination or on rebuttal if ahown by 
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'public record which .-is, in accord w:tth I. R. c ~ P •. 43 (b) ( 6) • The 
·issue as ·to ·timirig has never· beetf raised in· Idaho. 

' . . ~ . . . ~ 

Before evidence of' ·the "fact" of.:the prior conviction or 
the 11 natur-e"·· thereof can be ·admitted the court must coriduct a 
·hearing outsid~ of the presence of the ju(y, an~ determine that 
it is "relevant" to--credibility as is now re.qui_red under I.:R.c_.P. 

: 43('b) (6}. See·:also, St'ate v. Ybarra,:,·l02 Idaho 5·73. In addition, 
., however, the court must als'o determine that· the evidence 

out*eighs its pr~jtidicial e£fect t6 the party offering the 
':wi triess. This· "weighing ·proc·ess" ·requirement, not f·ound in Rule 

41(b)(6}, is bottowed from F.R.E~ 609(a}. It is consistent with 
'our~~ourt's ruling :in State v. Shepherd, 94 Idaho 227, to the 
· exteffit: it ::held' that ·such prejudiciaL, evidence can resUlt in the 
deni:itl of a fair· trial. · 

The requirement that -the .court_weigh probativ~-value 
~:against prej tid ice: to "·the party. .offering the witness"· is · 

applicable in bo'th criminal· and .civil dases and is based on the 
:.premise that the right to a fair trial ::1srequa11y applicable, 

-·>···although·,,the: elements affecting prejudi~ce are. no.t the same.· The 
potential for abuse and~ unfair prejudic~ to the"crimirtal 

··,:defendant is more sensitive than; to a c,1ivil party and the court 
;is ·required to consider this element when weighing~ probative 

·.:·value • . To ·:th.~s extent. Ru1e+q0:9(a}.. -is:::_consiste.n.t with the policy 
of F·owler v. ;?t-Iilezzell: ~4 Idc:iho, 95.1.:.:-.. ;~P-r:$dl1<;Ji.ce .to:.-·a witness who is 

··not· a party is riot···tor ·be·~··considered. · ·· · · · · · 

In this regard. the FederalRule·differs in two respects: 
( 1). the weighing·: process is required under the, Federal Rule only 

···when the evidence is·· of a fe].ooy conviction other . than' one · 
involving dishonesty or fal:;e_statement and then· the weighing 
process is applicable only to determine the prejudice to a 
criminal defendantJ (2t avidenc~'of convictions involving 
diShOo,hesty or. false statement regardless of· the punlshment, i ~e. 1 

· both:t';felonies and misdemeanors 1 require no yteighillg prOCe!SS and 
are :e:qually admissible .against t}le crimina!· defendant· and the 
civil party,···-:cega.rdless of consequence~ The distinction was made 
in the Federal -Rule to protect the ·criminal··defend~nt< from unfair 

. prejudice: resul ~ing. from evidence·:.·Of· felony convict. ions not 
involving·· ·dishonesty or·· false,::sta:ternent., .. SeEf- Federal· Advisor-y 

·corrtrnittee Notes to F.R.E• '609;. Because. Idaho Rule>·609 does not 
d ist·inguish ··c:r imes ·i.nvol.ving- dishonesty . or · :fal.se;. statement. from 

. those that 'dO not, ana:· because.<the .. rule> is· rest~tcted to 
·felonies, .it. is deemed necessary that the weighi'rtg· process be 
required as to ·each convilctio_n ... and that it,. be· required in civil: 
pr-'o_ce'edOings as well as criminal. ~ 

... Subs._~ct-ion (b). imposes a. tJ..me limit on· the use of prior 
c·onv-ictions~~- ··~',~1J:t ~.-.fs·':·new to ,.rd:ahot·law.·• .:'"~'It: .. is .• ioentical:•·· to-··.F • R· •. E. 
609(b} •. 
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Rule 609.(b) imposes ··additional· restr·:ictions on ·the . 
admissibility ·of< a ·.conviction···.that ... is ;.more ·than ,lQ ... · .... years .. old 

·. coris1stihg of: .· (1) ·a requirement of specific···findings that·· the 
.·probative value.·· substahti'ally outweighs~ its· pre'j udiclal ·.effect: 
and ' ( 2) notice.· of intent ·to·· use such evidence •. 

Al thougl;L·:.·J. R. c. P •. 4 3 ( .bJ(6) inclu.des .. -.;no: s:i_milar .. 
provision 1 ··the· :pol icy of subsection.· (b). is '•con9is•.tent ·with ·~the 

,·.•·,concerns, expressed .. by:'our Couz;t in •state.>v~ · Shephero., ·94,Idaho .. 
·:::. -227·1 '.·486. P. 2d· 82 ·• ( l ~71)., where:.t,he conviction .was ··five :·years ;·:Old • 

. The -~Idaho Committee ·fi'rst.·de.te~m:Lned,·:i:~i re.o:omm~rid a. 
mandatory ten: year' 'time limit on the use of ·a ·conviq:tion. 

· However/ during·. the .pt;ocess of·.; our ·del•iherations .. a .. Michigan Court 
of. ·Appeals· decision··,was rendered· which.·;caused the ·Committee to · 
reconsider ·and recommenq ., the :more p.flexible · F ~··B:~·E~ 609 (b). · Pe()p1e 

·. v~ Redmon I: 315 N. w·.·2d: 909, .,;112 Mich ~·. App •. 246,' ( 1982)'; involved. an 
attempt:·:by<the a<JCUSed ·tO :.impeach a ·state's Witness and· a . 
mandato·ry ten year cut-.off.: rule ·.identical to the rule. this 

... >Commi-q;,tee had· preferred. The Michigan Court held that the 
·>·prohibition against· introducing evidence of convictions more than 
ten•jeats old ~ontained in the·Michigan Rule must yield to the 

·,Sixth .. Ameridm~nt.:··r ight. to confrontation· so fundament·al ',to the. 
:.s?"stem' Of/: 1 9fiiiJlinc:rl·::'Jli~·tic~-~ , ··The :.:cotirt-. further.:: held that· its· 

· · · ·,6btt<ildsforic:,.Jt{~~:.tli i.s'·:· .r.egarq:· is ':'stibj ect.- to'~···two '··condit-ions·:• Fir st 1 
it .. wa$.··~1 inri ted to-::, impeachment ·of ·. pros~c uti on wi tnes~e s.:. and.·: dQ~ s 
not extend·to sLtuations.involvingimpeachment of a·defendant 
becaus·e.'>the considerations relating ,to the ·.propriety of ,impeach-

•· ·.< ing· d~jfenda:nts. and:- othet.·wi tnesses ·are not identical; . second;. 
only';: constitutionally valid· convictions more than t~n years .old 
may be used. 

Subsection (c) prohibits the l}se· of oert;ai-n~:: co11victio11.s. 
It is a· new provision·.: in Idaho· .law. It· is··based on:··:Idaho case 
law to· the ·e}(.~ent ·it. prohibits use of ·a withheld ,<·judgment' .)State 
v. I3arwick·,.··.g''a Idaho·::l39, ·or a· vacated judgment;.. St.ate :v. ·· 
Cliett, 96 ·Idaho 646. · -The. provision prohibiting.· use of a. 
convicti6nthat'was the subject-of·a.pardon.based·oninnocence is 
borrowed fr·om F·.R•E. ·609 (c). wit:.h·j:be.·additional·.·phrase ··"under. 
this rule'' to .. 1 imit the application· of the :exqlusion,. in · 
recognition of~·· the fact that such evidence may :be admissible for 
some purpose other than impeachment of a witness, and to avoid 
argument that it is not admissible for any'purpose. 

Subsection.(d1 permits the. use of certain convictions 
notwithstanding~~hat might be:considered as.mitigatirtg 
circumstances. rt·also is new·to'Idaho law. There·are no Idaho 

:.·. cases· ·in ·point:~:·,:.: 

C-609 p. 7 



F.R.E. 609(.c) covers pardons, annulments and 
certificates. of 'rehabilitat_iori based ·on<a. finding of 
rehabilitation and· rena·ers. the conviction inadmissible if. the 

'COnvlcted·person has not·been subsequent1y:convicted of a felony. 
The ·Idaho· Committee believes that the.better rule would be to not 
render the· evidence of· the conviction inadmissible, but rather 
make the pardon, etc., a matter for the court to consider in the 

. weighing ·process .and; if the conviction ·is>·.admitted, allow 
evidence .of the pardon, etc. Evidence of the circumstances of 
the .conviction is not alJQw~d. Nor is evidence of a probation or 

~parol~ allowed~ Evid~n6e o~ a·pending app~al is treated-the same 
way which is consistent with F.R.E. 609(e). No Idaho cases have 
been~:::.,.found on:' this point •. · 

F. R. E. 609 (d) treats juvenile adj ~d ications ~,· Since they 
do not constitute a felony conviction in Idaho, except when the 
offender is treated as. an adult;- and cannot -by .. statute !~.be 
received. in evidence or used ·in· any way\.· in any proceeding'. in any 
court" with certain inapplicable . except'ions, see Idaho Code 
§ 16-1840, ·no provision for ·them is inc'luded in this rule. 

\:· The Committee intends that the.r· Idaho. trial courts admit 
,/for impeachment· p~:r:poses und.er Rule 609; only evidence of felony 

convictions i'nvolving dishonesty or false statement, or which 
. othe-rwise.: arei~~,;.relevant "·to: the·'· wi tnessl credibility. Obviously, 
not.>all .felonY:•:' co-nvict~ons are·· relevant:>:··~to:.,·,a wi.t.ness'. character 
for·:, truthfu·lness -~·or"·:··untruthfulness., e ~.9 •{r·-'Crimes· of· force·· or 
vio1erice, and those· lacking such relevancy should not be · 
adm:i/tted. Conversely, it is> recognized·. that·< convictions for 
perj'ury or fraud .are relevq.nt to a witness•· cre~.ibility and 

·should be admissible if not otherwise.excludib~e, e.g., under 
this rule or Rule 403. 

There exists an uncertain grey area in which the courts, 
inclUding the federal courts, are divided. ay way qf example, 
theo::tauthor i ties. are· divided on the question whether robbery, 

·larc:e·ny_ or bu.r;glary are relevant to. a witness' credibility. ·When 
the question~~as prised to the. Idaho Suptame~court in:State~v. 
Ybarra, 102. Idaho. at.581~ _the Court quoted with appro~al from 

·. Lado, Credibility' Test·}. Current. Trends, 8.9 Univ. Pa. L.;- Rev. 166 
(1940) _(the coutt cit~~ Stata~~~ Thomas~· 220 Kan. l04~ SSl P.;2d 
873, 876 (.1976) which relied. on the same quoted language), 
wherein it was . said: · · · · 

_ • ·.• • On the: other hand robbery, larceny, 
and burglary, while not showing a propensity 
to falsify, do disclose· a disregard for ·the 
rights .. of .others.;·. which mightre~sonably be.: 
expec~ed to express itself in giving· false 
testimony whenevE:)r. it -would be to the 

···:~~adva;}.l~age ·of'.:·-.·tti'e·t:Wi tn.ess. ·/Tf the witness had 
no compunction against stealing another's 
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property or ta~in~ it away from him,by 
physic.al --threat-,•. or force·, it >is hard to see 
why he would hesitate to obtain an advantage 
fot ;.h·ims:elf"-;or.· f·rie.ng:::in __ a trial::by giving·.;
fals.~ .•.te9ti111ony-~ · Fur;i:;lJ~rmore, such criminal 
acfq·,: although;. evidenc"i~d by a' single 
conyJct:ion, ·. Inayp,epresent,,such q:,.mar,ked ·break 

\.from: ~s·anctioned··,·condUct that it aff.ords a 
·:reasonable .. ·bas.·is of future· prediction upon · 
cr~d..~bili.-tY ·• :. ·· •· ~.-:. · · 

Th~;:~T.dahO C6titr::t- ··coqcluq:~d "·[wJ;e.':'ag~_e,e wLth· those· cour:ts ·which 
hold that a c'rime s'iich<.as· burglarY can be relevant to 
credibility, and we· hold tnat ther.e was no error in the court's 
decision to: allow use :of· "the·,_prior ·.felony convic.tion .to impeach 
Ybarra." Id. at 581 .• -NO'·Other Idaho decisions ·as to .particular 
convictions have been found . 

. . 
Weinsteinpoint;s out that the-Congressional Conference 

Report "explained that crimes involving ~dishonesty and false 
statement' ' means crimes such as perjury, .subornation of 
perjury, false statement, criminal fraud,. embezzlement, or false 
pretense, or any other offense in the nature of .. cri:.men falsi, the 
comrnission.:·-oft:;t:which:~invO.lves· :some. e:l.ement.···of -decei.t~:,. 
uhttuthft1lnesi:s·ix.~o r ··:,fals:ifi.ca:•tion· bearing. ·ort the '~·acc;-gsed' s 
properi:sity,.to testify truthfully.)'· ·•· ~- • ·It is ~h~.ft.~:·· •• 
de-fini-tion of ::t-he ·crime that .governs, n.ot. the details of the 
par tiql.llar i crime·< commit ted. Thus, . a lesser plea :may take a 
convi~~:tion out of >the· >rule even -'though 'the details of the 
criminal act underlying the charge showed e~treme dishonesty or 
involved use of false :·-statements •" 3 J. Weinstein· & M. Berger, 
Weinstein's Evidence f 609[04] ~at 71 (Supp. 1983). 

Weinstein --further· obser:ves.,·that. the court~ have no 
difficulty in ·findi·ng that those crimes ,:;spe.ci,fied in ''the 

.. Conference Re,:gort ,or those involving ·fraud fall···w.ithin the rule, 
while crimes -'(~olely: involving fo~ce do not. However/ in the 
uncertain grey' area, courts-have diff.ered in .their treatment of 
crimes involving the taking of·property, e.g., robbery, burglary, 
theft and larceny, and· crimes :involving narcotics. Id. 

Citing,United States v. Mahone, 537 F.2d 922 (7th Cir.), 
cert. deniedi 429 u.s. 1025t 97 s.ct. 646, 50 L.Ed.2d 627 (1976), 
Weinstein lists some of the factors Which should be considered by 
the trial~ju~ge when weighing probative value against prejudicial 
effect when the- witness is the accused: 

(1) The -impeachment value-of the prior crime. 
( 2) The- point in time·-·: .. of the conviction and 

.;:··the r-w;Jtness '- ·subsequent ·,history. · 
(3) <The similarity between the past crime and 
the charged crime. 
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(4) The importance of the defendant's 
testimony.·· 
.( 5) The centrality of. the credibility issue. 

~3 J. Weinstein & M. Bergei~ Weinsteiri's Evidence ~- 609[04] at 
~7-78 (Supp. 1983). See also United St~tes v~ Jackson, 627 F.2d 
1198 (D.C. Cir·. 1980·}·-t'•"This lis·t -~-· · ~··- • ·does not exhaust the range 

·:,·of possible ·:factors,, but it does ·out.l'ine' ·the mote basic concerns 
relevant to the balancing unde·r Rule 609(a}:(.i) ."};<United States 

·. v • Hayes , 55 3 F • 2 d :8 2 4 . (. 2 d C i r • ) ,.· c e r t • denied , 4 3 4 U.S ~ 8 6 7 ·, 9 8 
S.Ct. 204, 54 L.Ed.2d ·142 (1977)(court applied similar factors 
and upheld admission.of smuggling coriviction}. See generally 3 
J. Weinstein & M •. Berger, Weinst.eirt' s Evidence 1J 609 [04] · ( Supp. 
19832)':. . 

Weins·tein further points out that the balancing. approach 
is not limited-.to.:.the de:fendant ·as: a witness.· 

The balancing approach of·Rule· 609(a) is 
not 1 iJnited .to defendant a·s a witness; it 
applies to all defense·· witnesses •. · Of course, 
when~the is~ue of impeaching ~~witness-by a 
prior conviction does not arise· in connect.ion 
with an accused, the strong rationale of· 
prot~<;:ting ··thei'deferidant·:"froffi.i.-irnpeachment so 

·:that4'~rhe,.w:·~11. ·take :the·· sta.nd·::doe·s. not·· apply. 
Neveithele~s~·there ~ay be inst~nces~where the 
defense. :witness·' prior. crimina! <past would be 
held· against the defendant thereby prejudicing 
the accused to a degree which outweighs any 
probative valae the· conviction may have in 
allowing the jury to assess the wttness' 
credibility. -.-:For· instance, if the. witness is 
a close relative of the defendant, especially 
if they are-therefora both:mernbers of.an 
ethnic group to which criminal proclivities 
are popularly::·ascribed, the.· jury's 'distrust of 
the:~itn~ss if~ informed 6f his criminal past 
may w~sh off on the d~fendant~ In deciding 

. whether to. permit th~ convictions of··· the
witness: to <be used' the trial .judge sbould<. 
take into consid~ration the degr~e of 
prejudice likel¥ _b~cal1s.~ ,qf. tpe .·J:'7.:lei~:ionship, 
as well as the:·-signifi"carice of. the. 'witne~s'. 
te~timony, thesimilarity:between witness~ 
crime· and defendan:t.·' s.··,Cl= irne 1. :and··. the probative 
value of the pr i6t conviction · ot1i the.· wltne s s·' 
credibility. The rule on prejudice does not 
apply if the.defendant·offers tbe·conviction. 

Ibid at ·78·. · 
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:if· n\usf·'·be kep-t ·tn m'ina· ·that· the Federal· :Rule· requires 
the weighing process o_nly to .pet~t:"!l'L.ne }ilhether: t~_e probative 
value -outwe~gq_s. tts. "pre'.judf,cAa;l .. ·.·effe.c't_-to:. the. aefend~nt ~II 
whereas t::he. ,::t;.~laho:.J;l1,1e ,r;,equJre's .t~e.- court to. dete,rmJp_e whether 
the probativ.e~:::value~~-o-l.lt:.we.ighs Jt_s.- ·"p,rej.udi,cial ef.f~ct -.to ·the 
party offer;ing: ._.tlj_e-:-.. wftrt~ss- ..• u; ;'. ·qonsequently,_· .1ltany __ of .. the factors 
to- be conside. .. ~~d,;.~:u:3 tp "'t..he · .. o.e.fenqa~t_.wit_pess, also:. app~y under the 
Idaho rule tp.\:.'pros~qut.:iqn \'?i t.nes~es a_qd 'in ... _pLv il. cas~s, although 
diff'er·ing· we~gl'lts m~Y be.ascl:'oibe.d,. and,·.wher~. a crirnin?ll 
defendant- see~·s ·~tq_: .. firi:pe.acht a ... pz:oseq1.lt.ion wit,ness. consti tutiorial 
rights may ·be '.invq·.~,yed :... · · · · · · · · 

. -In. __ regfl.r:d t:o,_ p{O,qe¢h.Ir~_s,~Weiq.~t.:~-i~ _po)~I'l~ts o.'uJ:: that, 
"generally the· questions of .wh.ic::h. <co.n?ictions ·.will. be.· _usable to 
attack credibility should be ~etermi~ed prior to ~rial. Counsel 
need to know what. -~h~ ,.ruling \'/ill be ~.or1 ._this.<_imp.ortant matter so 
that they can make appr'·()pr .. i.~-~~ .· tacti·c~l.:qe_qision.s .-" 3. J. 
Weinstein & M. Berger, Weinste;in' s Evidence ,r 609 [05] at 81 
( Supp ~ 1983). tt is 'further. observed that: 

. Most ci'rcui t's agr~e that a defendant does 
not waive his objection -to adverse advance 
ruling. by not taking the stand. The Ninth 

-· · ·' · Circ·ui t has ruled en -bane· that a defencfant 
<does :;~_.ot- w~Jve_: his .,rig.h:,t.xt:o challenge, the 
j udg e '· :s,· : ru]. i n9 · _r;g~u sing . ··to .·.· e }C_c lpqe hi.s 
convictio~s, if he.·,. .. c:Jo.es. rip:~- t~er.eaf·t.er .· •. · .. 
tes~ify, ·pro.vi_ded 'fn:e · :Ci.eferiqaht 1ntist "at .).ea~t 
by a ·s.~.atem~pt of his. attorn~y_: . '(1) es.i;~qtish 
on the. record that he will in fact take ·the 
stand and testify i"f. hts ·challenged .prior- · 
convictions are excl~ded; an~ (2) sufficiently 
outline .. the· nature of: his testimony so that 
the trial cotirt, and .the :;reviewing co~rt;, .can· 
do th~: .necessary: ba~an~ing. contemplated ... in. 
RUle ':,:6,p9·~- '· . . . 

Id. at 82. Cf. State v. Ybarra, 102 Idaho at 580-581 ("advance" 
ruling that conviction.would be admitted was upheld}(as to 
defendant is des ire. to· ,introduce evidence. of the .nature of the 
conviction,. "[hlere, the question .• ~~ in,. ·a sense moo,t, as Ybarra 
did not take th'e stand. .. • ; • while it is true: that .the court 
preliminarily gave. an advance_ruling, so_to spe(;lk, directly 
confronted with the defendant testifying, a ~ontrary ruling might 
have resulted."). 

weinstein· continues: . 

~ri~ord~ng to~ on~ panei: qt the ,ifth 
Citc4i t·, .i_f.-:oe~.~.nd~nt: make~ a motipn -in,:.limin.e 
which is decl.ded' advers-ely to. him ·a.·nd he then 
takes the ~tand, he· must object when his other 
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convictions are admitted since the motion in 
limine does n.ot. serve ~s a. stan~ling obj ~ction. 

··. ··, .. '· ~ ... ·, ' 

.. · ··. Trial judg·es s~ould n~a.ke their 
deterrriin~tion ··af~e·:r a. hearing··.on··•the recc)rd· 
(see· Rute 104), '·cit which th~ :pertine,nt factors 
are expli6itly id~ntified and ~eigh~d. ·The 
District of. C():L.~mbia Circuit, >a·l thou~h .. it does 
not go so far: ·~:s ·to . hold that ·each·· time an 
issue of .... admis:~ibll ty of··a:· :Prior c~hviction 
arises und~r 609(a} the district court must 
conduct a f·ull fle;Cig'ed hearing fo.l.lowed by an 
explanation in defense.of its decisiori ~o 
allow. us .. ~ of i;he t>t"ior conyict,ion for 

· impeachmen.t, dqes require· some· indication of 
the reas~ns for:the finding. ~ •• 

At?''thef hearing:·' i:t. ·is: thEr·· g·overnm~nt· 
which has the.but:den of sh<>wii)g why a given 
conviction should ··Be adnti"sslbl'~ fo'r 

·:impeachment purposes;; ·Of ·cbur~se·, despite this 
burden.on t,he government to ma~e the argument 
for admissibility, counsel for·'·defendant must 
be prepared t.d arijlyse the pettinent factors 
as wel~. · · 

: tf. the'· t.t~f~:L .judg~::adlllit~ ··a··cc)riv fc'tion, 
counse1 fo'r .t~~ ·:~.ove.rn~el1~ ·shbu~:a ·riot be · 
allowed to ·aQd ,.·t;o t:he· pting,erl'cy .of the .·· .. 
impeachm.ent .bY. :frtquiring. about ·the ~etails .of 
an admtt·t~d cr irne. . He may · a~k · about the name 
of the·crime, the time and place of 
convictlon, arid the punishment. Id. 

Under Id(lhO .·Rule 609, eyidence of the nature of the 
crime is allowed only if the- ·court so rules or if offered by the 
defendant. Contrary to the prac'tice in some federal courts, 
defendant is not allowed to explain the circumstances of the 
conviction. 

Under previous. prac::tice it waf:1 .. considered 
improJ?er,.though apparently.sel~om an 

·· indep~ndent· ground · nece$s itati n<i . r eve·rs.al, for 
counsel . t.o· indu·lge in fishing exped itiorts 

·about · ·the .. ·.wi tnes.s.'· c'i: iritfnal ·p~st unles.s··· . 
cotinse1·h~d prQ6£ ~f~~he ~itne~s· prior 
convictions. In the cas~ 9f defense 
witnesses·,· .. such. unethical . be.havior. b¥. c,ol1nse,l 
will now be. unlikely since ·a··he·aring on> the· 
admissibility .of th.e ~i~n~ss' convict:ions will 
usually .h~ve .b:en. ~~ld· ol1t.sid~. the jur~' s 
''llear·ih,<i.·b~.'for'e·· hEi'.·wa:s:··put: :.o~ 'J;:h~<.sta.n.a·~: · once 
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the judge has ruled which convictions may be 
used 1. ~nsir1uatior1~· aboJ.lt a.nY .otp~r <cr;imes 
should not be' 'c:6tinten:ariC:ed •... AlthOugh ·R.ule 
:6.Q.~.{:a ).. i E).· ~Jl.~n t. qn . t.hE7 -~'? iry.1: 1 rJotntng~ , , 
pre~el1·t;s· · cpun·se:L. · ~roJY br 1,n91.ng qU,t ''.the · 
wi;~P.:~.s:$.·,· c9nv~c~~-o,,il: 9* ·:a.ir.~ct.:~--An · orde.r· ~.o. 
r~~6~~ some af th~ stirt~ fto~ · 
cross-examination. 

3 J. Weinst·ein & M. Berger, Weinstein's Evidence ,r 60'9[05] (Supp. 
1983) • 

Action Recommended on Idaho Statutes or Rules: Repeal I.R.C.P. 
· 4 3 (b) (6 ) and 43. (b) ( 9 ) • 
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Rule 610. .Re11<J:~_ou·s Bell~~~- 9r; _opinions 

Evidenc~ b£· .tl)e beliefs, or opinions. of .. a. wi.tness on 
matters of religiOn is·rtot admissible for the purpose of 
showing that by reason 'of their nature liis C'red!bil ity is 
impaired or enhanced. 

R 610 



compa.rabl~-- Federat Rule:_ ·Identical-to :F.R.E. 610. 

Comment: Rule 610 forecloses'-inquiry into the 'ieiigiolis beliefs 
or opinions .. 9.:e. c;1_ witness for : t11~-: purpqse of s.powi:ng· that his 
cha_racter=: fo·r truthfulness {s af{~cted by their nature • _ However, 
an ... fnquj._,ry fql_the· purpose .of .. s~·_ow.in9. int;er .. ~st or J:>ias .be·c.ause of 
·them .. ~s -rt<)t ~·/ttfd.n :the_ pr:ohibit;io.n. _ Thus, disclosure _.of·- >-: 
. affiliation •.wJ.tq .. a -_chu~ch which is .. a. party .to the litigation 
would be all6~abl~-under the rule.· · · · · 

±d~h-.o_ Code.§ 9~201.-prpviqes ·in. part, tha't .the op:i,nions 
·of witnes_ses on· matters of ,religious belief are not groun<:ls for 
disqualification~ although in every.case the credibility of the 
witness may be drawn in question by evid~nce affecting his 
·character for truth, honesty or irttegrity, or his motives~ or by 
contradictory evidence. 

The.r,~-:· appear to be .no' Idaho decisions on point and no 
statutory or·J~ule provision dealing 'directly with the issue of 
religious beliefs has been found. However, Idaho Code § 9-201 

·and I~R.C.P. 43(b)(6), which govern the scope of impeachment, 
arguably limit evid~nce of-this kind to reputation eviderice for 
truth, honesty or integrity, which would not include evidence of 
religious beliefs. In addition, I.R.C.P. 43(b)(9) prohibits 

· evidence of good ·character of a party until character has been 
impeached - thus presumably prohibiting evidence of religious 
beliefs offered to support credibility, at least until character 
is attacked. Adoption of Rule 610 would eliminate any question. 

Action Recdm~~nded on Idaho Statutes or Rules: None required. 
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Rule 611. Mode and Order of Interrogation and Presentation 

{a) Control by court. The cour.t shall exe~cise reason-
. able control over the m6de'··and order of interrogating 
witnesses and presenting evidence so as to (1) make the 
interrogatio_n and pre~~ntation e~fectiv~ f<?r ):.h~~ Ciscertain
rnent of the truth,. (2 r: avoid . rieedless. consumption of; 't:Lme' 
and (3) protect witnesses from harassment or updue 
embarrassment. 

·(b) Sdope of 6ro~s-ex~rninafion~ Cros~-exa~ination 
\§hould _be. lim;ted to. the subject ma.tter of the direct. e_xam
._·:ination and ·.matters • affecting·. the Credibility of ·.the witness • 
. '~he court ·may, in the· exercise of >discretion, permit· inquiry 
into additi6rial ~itters· a~(i~ ori·direct examin~tfon~ 

(c) Leading qu_e~tiol}s •. Leadil).g quest!ons. }?nould not be 
used on the direct exam~natiqn of· a witness ex:cept as may be 
necessary to develop his testimonY,· Ordinarily le~ding 
questions should be permitted on c~oss-exami'nation. · When a 
party call·s a hostile wit11es~.' art a9verse party,. or a witness 
identified with an adverse party,· interrogation may. be by 
le~ding questions~ 

R 611 



. Prior Idaho Statutes or'Rtilesf r~:~R.C.P. · 43-{b)'(l)~(S). 

Comparable Federa:l . __ Rule: ·. ,Identical. _to F .• R. E-. 611. 

Comment: Rule 611 codlfies the common law tr:aditions concerning· 
·.the scope of cr_oss-~xamination and the use of. leadin9 ·questions 
(Rul~s 6ll(b) ·and ~tc)J,~ while gr;anting the .. tr:ial court:broad 
discretion·.~ to>"rco.nt'rol ·the o-rder --,'Qf proof,·-· to a·llow a wider scope 
of question-ing on ct~-o~s in some .;instances, -·to· pe.r:rn-i.t leading 
questions to' be u·sed with hosti-le or. adverse· witnesses or to 
refuse to_ allow such questioni-ng on nominal cross--examination. 
The rule further provides .objedtiv·es -whi·ch the judge· >s_hould seek 
to achieve in the exerc·ise -of that d-iscret-ion. 

Su~section (a) imposes an obligation on the trial court 
to e~ercise control over the conduct of the trial to obtain the 
stated-objectives~ Th~ purpoie of· the rril~ is t6 encourage flex~ 
ibility and <.t.~e court is :given ,-broad .discretion in that regard-. 
'It ·_govern-s sti~h>-:-qt~estions- af:?_·:-to :whether;, testimony -may be i:n _ 
narrat-ive form rather; than. by. answers to speci·ftc questions, _the 
order ·of proof, 'when exhibits may be introduced, -the use· of . · 
dell1ortst:rative evidence; whether re-direct. or·- re-:-cross> will be. 
allowed, whether witnesses may be recalled, ·the· scope qf rebuttal 
and surrebuttal, and the many other questions that arise during 
the course of the trial "which-can be solved on-ly by the judge's 
common sense and -fairness in view of ;:the pa.rticular circum
stances. 11 See Federal Advisory Cornini ttee Notes .to Rule 611 ~ See 
generally 3 -~J. Weinstein. & M. Berger, Weins_tein 's Evidence 
,r 611 [OlJ (.Supp. 19a3 >. · 

The~ule is consistent.with existing Idaho law to the 
extent that ·it ve.stsbroad discretlon!=lry.powers.in :the- court. 
See, ~' Cardozo :v. ·Cardozo, 76 Idaho 347, .. 282<P.2d 475 
(1955) (a··trlal judge is vested with broad discretionary powers in 
the conduct and- during progress of a-trial and his exercise of 
that discretion will.not·be disturbed unless abused or material 
harm be done. the· 'compl-aining< party) • See also, ~' Bank of 
Idaho v. Colley, 10~ Idaho 320, 647 P.2d 776 (1~82); J.E.T. 
Development v;. Dorsey Const-. Co., .102 Idaho 863, 6·42 P.2d 954 
(1982); Robert v. DeShazo & Associates v. ·Farm Management 

. Services, .Inc.,· .101·-Idaho 154,._ '610 P.2d·-,109 (19'8.0lt Owen v. 
Burcham, 100 Idaho 441, 59~ P.2d 1012 (1979); Nottingham v. 
McC.ormick, 95 Idaho 188, 505 P.2d 1260.(1973). 
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.···· . The rule is consistent wfth existing Idaho law in two 
·problem areas ol frequ~n~ occurrence. The first is the situation 

when the witness is deemed to act officiously ~nd volunteers 
statements. In Giffen v. City of Lewiston, 6 Idaho 231, 55 P. 
545 (1898), the Idaho Court stated~ 

The trial court should not permit a witness to 
act offici6u~li, ~and voluntary sta~emertts from 
a witness, as a rule, should not be permitted 
over the objection of the party a~versely 
interested. Btft it•·-is only fair to the 
wi'tness, as well ·as right to the parties, to 
permit ~witness to.make any explanation 
proper ·to prevent his evidence· from being 
misunderstood, or correc,t: any mistake that he 
may have made., Th~ witness should, of course, 
not be-.permittedt.to ... wand.er outside of the. 
issues, or t6~ake any incompet~nt, 
immaterial, or irrelevant statements. Id. at 
250. 

The other situation involves .th~- witnef3S giving an 
···unresponsive answer. In State ex rel. Rich v~ -Bair, 83 Id,aho. 
475,~-365 P.2d 216 (1961),~-the Idaho Supreme Co~rt recognized that 

·;·::.only. the exam;ining· par:ty ·can·• move, to. str;·ike the· answer of. a 
-~ ._.wit.:ness· __ as .. _be~ing ,unresponsfve·r/'Y::"subject>r··however r··;to. the- inherent 

-,power ·-·.of the· tria:t:.-::jtidge ..... irt ·his ~soun·d dfscretion to control the 
progress of the trial· to. promote~rthe .· erid·s ·of justice." . The 

·Court/;. quoting 58 Am. Jtir• Witrtesses s· 575, P• 322, adopted the 
following rule fo·r Idaho: 

The right .. to have an irresponsive answer 
of a witness _striken out is· a .right of the 
p~rty e~amining th~witness, artd not a right 
of the party advetse to the exa~iher; if th~ 
answer of a witness is competent· and pertinent 
in i~self, the adverse party has no right to~ 

=have0it expun~ed from. the record merely 
because it.was i:cresponsive; in such a case it 
is optional·with the, court·:: to a.trik~ ··it out, 
and a denial of a.'motto·n. to do· so is .no ground · · 
of error~- The party examining_·. t}je witness is . 
not ':'>·however, .bound· or :preclQoe'd by an 
irr~,sponsiy.e. ail,swer, arid may hims_elf' object to 
its competenc:Yt al~hough- the per·son ·is his :.own 
wi triess • He.-would: .. :seem ,to ,_have·_ an .absolute 
ri.ght __ to_·· have _the.··_ ir.resp'o.~s{ive .. ~matt~f 
e.·}Cpunged, ··regardless ... o£ its·.:compe.fency.'~ -Id., 
at.481.· · 
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.. ,se~ ,alsoKe11ey,,v. >'rr.oy 4~.unqry;,Cq. ,; .. 46 ,I,<]aho.-214,. 267 P. 222. 
(l~?B)(where ,a..·:~~t:nes~ :v:olunta.rily.,J1la~ea ,a st~~~rnent .wqile 
.te.9t:ify.ir,tg ;,nqt: jn:.·rr.~~~on,§~ ·rto arry.·qu~$,ttqn, ·::~he .-_adyerse ·party may 
.mov~.>~o /s.tr i~e $q~h }?9-ttin~?FY :·st.at~I1lent, ·but.: he. has no r igh.t to 

· .. ~~oss~~x.firn~rie tri~re.Qn) ~, · . -~ ·· · · 
. . . . . . . 

·.·.· .Th~ ~rd~er '~~rbc~dure ,fo.r tne. examining attorney to 
:,,j~o~io'Yl :\#(hen t:.he -w~t~.g,9.s 9~.v.~s:':.an.unresponsive .answ~r is to object 
to .the· i:lOSWer,. ask·.;that- it.:be;.·S.trick~n.,~rom the, record, and that 

::·'·,the, ... ,jury ·b~ ·i.nsi:·r~s:t:·~d .to <.dJs,r~garq ,,it· •.... stat~.·v .: Major,,.+OS 
I d q h o :4 ,.. 6 6 5 ~ •. 4 <t 7 Q ~' · .07.0. ~ (,19 ~ ~ ) ; .d $tate v • .0 'd3 ryan, . 9 6 Idaho 
548, 531 P.2d 1193 (1975). 

Rule:-.~·;;611 (a. ),,<,W<?U.ld :strengthen .:· .. the authority of the trial 
·'~ .. cou,,:-.t. to .cont:r;gl, ... t,pese:·.::·situgtions~ ~. · ·- · ·. 

#u~e ~-].~ (a.) -·is .'qqns~.st:~~t .wi£h I .R. c. P. 43 (b) ( 1) 
· r.equiri:r\9 :th~~·:tthe q.i~~_ct .exami.Q.:at.ion _.must be·. completed ~before 
-the cross~exam~~~tionGbegins, "unless the court otherwise 
.. directs." 

The rule also is consistent with I~R.C.P. 43(b)(5) 
.governing the .reexarnination.and recalling of witnesses. It Pt;9.:
~:'vtde:s.·that l~ave to, r~examine .. or r,ecall a witness "shall be .{;,. 

·_::~.,+gr;~n t~.~·.,:-Qr. W·,~.;t,Qpe~d_,1 ·PY···:·th.~ ··CQl;lr;t· .. ~..ll:· .the ::exe_x;.clse ._of.·sound ,;\·::.: 
/ d tsc r~-.tibn·-~-{.~,~i,,~W:•!See i·\·i·.e-••:9 •'··~'<'':Sta:te.yy_.;· ,;,·Anthony:~: .. •6. ·.-Idaho. -'3 8 3 ,. 5 s ·P ~·;~.as 4 

( 189 9..1~.; . sta,~e ,{.v ~: Car;tiet: .,_ :<10::3.: -Id~ho :·9.17;: 6 55 .P •. 2d . 4 34 (.19 8 2) • ,:~-.~·:::,. 

The ~ql~ w~ui.(f ha-ve .no. effe~~ on Idaho Cod~::-§- 19--2fol, 
'1hicl1·~'~.provide~~ .. ~for ·.the .. ,; order; -of tri~i:: .in cr.imine1l . c~.s-es:, .nor ... on 
Section::l9-.:-2l0f ,.whi.c.li. permits tbe<c()urt to depart from the order 
of ·tria~. p;r:ef?,cribe,d>:in :s~ction-19~2101 "in· the sound.· discretion 

. of the ·.court. n: . 

.. . - .- s~bpqt;"-t, (3) of :Rule G:l.l;(a) is cpnsistent. with __ .the :p,olicy 
expressed -il"l :Ic'Jaho qode § ... 9-l}Q2.permitti,ng;-.a .witneas,,.to refuse 
to gi.ye .·a:n· ~~I'l:~wer· t.hat w9uld have·:-~ dir:e,ct tendency to- degrade 
his character···;'· unless it ·be in issue. · ·see also State v. Harness, 
10 Idaho 18, 76 P~ 788 (1904) • 

. . Sub .. section (.b) states. th-e traditional "res-tricted" rule 
of cross-examinatiort~as ~~posed to·the~more liberal wid~7open. 
form of cross-examination~~ ~he rule re~tnicts drog~-ex~fuihation 
to the subject matter of direct examination and matters affecting 
the credibility of the witness. 

The . "wi_qe-ope:n"- :form of. cross-examination proposed by 
the Feder(il ~dyi.so.J;y Go.mrnittee -was r:ejected by Congress; in ,favor 
of the "restr,icted" ·rule. · · The Report of. the Committee on the 
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Judiciary explaiil~d that the t['~dit~onal _rule facilitates the or
derly pre_sentati.on by eacti··party: at. trial~~ However~ iri' recog-

: -~~~ni tion of the strong-- arguments. for: ·broad. cross~examina.tioh from 
, prospectives Of developing all relevan·t::. ev~dence and: 'the: need to 
provide flexibility in situations where broad cross-ex·amination 
is appropriate, Congress also added the last sentence to subsec

.. tiori (b) conferr.ing'':'the-;''power on the court to permit ••inquiry 
into additional matters as -·if- on: ditect ex-amination."- This pro
vision is design~d forthose situations i:n·which the result 

. otherwise would be confu~ion, c~mplication~.or protraction of the 
case, not as·a matter of rule hut a:s demonstrable in the actual 
development of the particular case • 

. : ~:·.:·:.~. 

"Rul~ _6ll(b) is silent on th~~eitent to which the priv
ilege against self-incrimination limits th~-~~rmifisible -~cdpe of 
cross-examination. ·Some protection i~ granted by R~l~ 104·(d) on 
testimony of the accused ·upon a-.pre1iminary matter-·and Rule 
608 (b)· on examinations- :-w-ith' respect: to 'rrra.t~ers which r~late only 
to credibility." 3 J. Weinstein & M. ·Be·:t·ger;- Weinstetnrs· 
Evidence~ 611[03] at 3~ (Supp. 1983). tThe question ra.i~ed is to 
what e;:xtent the accused waives his right against self-incr iinina-

:;,•tion when he test:ifies,: i.e.,· whether thefight against 
·self-incrimination is waived as ·to all relevant· facts ··or whether 
it is- waived only as to matters covered'''by his direct te'stimony. 

·. -:':Unde.r ,the "te~tricted'-''.-:-:r\.lle of cross-examination,>:tpe ·rule fn the 
~· · feder-al courb-s a~p~r~nJ;lY.'--is-'tha~ .,~h~::~:s'cppe/!of:;--t:b.e waiver is· 

> restr ict·ed to the scope' of:! cross~examinatlqn ~ '' se.e:·,a(lrr ison- v .. 
United States, 392 u.s. ~19, ~22, 88 s.ct., 200800 r~,.Ed. 2d 1047, 
10 51 ('1 968) (·"A· defen(jant wh<? choose~ to tes~ ify wai"e',s. his 
privilege against compulsory se1 f·-.. incr iininatit:)n: \tl~i:lj. ·. r:~spect to 
the testimony he gives.").,; Brown v. United States,-356 u.s. 148, 
154-155, 78 S~Ct. 62-2,. 626,' 2 L.Ed'o.2d 589, 596r72 A.L.R.2d 818 
(1958)(dictum-if the accused takes the stand and testifies his 
cred?itbi1ity may be impeached and his testimony assailed like that 
of ~'hy ·other witness r arid the breadth of his waiver< is determined 
by thf~ scope of· relevant: cross~examination). See _gen~raliy 3 J. 
Wein's·-tein & M •... Berger, Weinstein's Evidence ~r 611[03]<;(Supp. 
1983) • ., . .. . . -

In civil cases in the federal courtsj if a party testi
fiesl the same rule applies· and he is deemed to waive the privi
lege to the, ·extent of' tne:',scope- of.permiss~ble:.cr_()s~:¢xamination. 
See Brown v. United states/ 356 U~S. 148'1··78 S~Ct~->622,· ·2 L.Ed.2d 
--?89·'(1958). -·see9erierally 3·-;J. Weinste~n & M. Berg·er, 
Weinstein's Evidence ;r 6ll[04l (Stipp" 1983). · · 

Rule 61l(b) is cbnsistent with existing Idaho law to the 
., extent .thatit restricts ... cioss-exant±nation-.;- ·r~R~C.P. 43(b) (3) 

st'ates the "·restricted" rule: n [ tJhe opp6site:: .. party may 
cros·s-examine the· wi triess as .):o ·any facts stated in his direct 
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examination· or connected therewith •. • ···"· See,; ~9 .. !.J···Towne_ v. 
No'r:thwester·n. Mu.t~: Life :Ins··~·': Co .·.f.-··/58 Jdaho· Bar:·• 70· P~ 2d· 364 .( 193 7}; 
Rd'senber.g··v .... ·To:~t:Iy-,;:,-..• 94· ·Idaho:-•41·3 1 · ·.·4'8·9··P.'2d 446·-·· ( 1~71) .• 
,.·,. . 

To, the:. ex-tent .. •that Rule 611 ( b}. empowers the court in the 
exe.rqise·· 9f 'discretion·,. "to per.mit ·ihquiryinto~additiona'l 
matters as if on;·direc·t examination;:'' the ·•rule. inay-·e:xpahd Idaho .. 
law. , Pt.ior: to::adoption·· . .ofc T.R.C.P •. 43{b) ( 3}::and·repea1.i o.f Idaho 
Code· § 9-1205 in, ::19·75, Section·· 9--1205.: provided' :authorij:y for. 
cross-examination of a witness by leading questions and. further 
provided, "hut if he examine him as to other matters such exami-

.·.···nation is ,;t:o·;·be~ ·sub.ject· t9 the same- rules. as a direct examina
tion." The· r~asort_ this _lai?-guage was omitted froni.·Rui'e 4:3(b):(3.) 

;.,'is ·unknown •. :No Idaho• case·S"· interpreting··~this iang.uage have 'been 
· located-~::: · 

In ci·iminal· actions where the accused testifies,. ·the
Idaho Court has held that when the <accused· takes .the stand '-''he 
-subjects himself to cross-examination and impeachment under the 
··:·same rules and conditions as. any other witness." Stat.e v. Owen, 

7.3 ldafj·h 394·, 4051 253 P. 2d 203 (1953) • .-. As to the e'xtent of the 
· waiver.·.of coristitutJonal ·privilege the Idaho Court-.·has. stated: 
; ... :".[w]';:her·e the. de·fendaht voluntarily tqkes the witness stand in::·/his 

own 'behalf·,. ·'he -waiv_es his const'i tutional privilege of not an-,z.:.~.~:":::-
. · · .swer·'in,g··.::'pr-ppe~~t~.que~rt'-ions·· that,,:may te11d: to> convic·t him; of the~· 

·. ·;,:'(fr im·~;;;:}fo-r·· :·wh±~h:-~h'~·-.···t::s;:•'On· 't·rt·al·,· ·~he>i!:s·ubj ec.t:'s';·'h'':Lmself··to· the··· samer-
··rul·es. :th·at. .. govern:' other witn:es·s:es~ ana···he subj•eC'ts:;·himself to<r::r·"· 
cross-.~x_amtriatio'n and impeachment ·to the same extent as any· other 
witnes~~ in the. same situation .... ·state v. Dunn, 91• Idaho 870,-876, 
434 :P.~,2.d 88 ( 1967). 

·.-In a ·later decision .th.e .. Idaho Supreme Court- broadly.· 
inte:t:·Pre-ted the·.language 1'any facts·.state'd i_n * * * dir~_ct 
exarnination:;or connected ·therewith". ·to me·an that ·the accused. 
could be e·xamfned ·as to any detail:s re·lating .to '.the ~char9e. The 
Court ·reasoned that "[t]he phrase, .. • connect;.ed:.-the:r:ewi th, •_: is an 
elastic devic~;. by which the legislature >esseritially.":has·· assisted 
the trial cou'r'·ts toward the exercise of sound judicial discretion 
in fashioning the bounds of· cross-examination. Exercise of that 
discret-ion is:· not abused, nor does· ·it ·create a constitutional 
issue,. if the>· inquiry. is addres.seq· to the same events or events 
prox-imate ·in time and space·., to those cove-red· .on direct 
examfnat.ion." ·state v. ,Jesser, 95 Idaho 43,. 49, 501-P.2d 727 
(1972)(citing Brown· .v. UnJ.ted Stat.es, 356 u.s., 148 and stating: 
"[t]he Suprem'e ·court of the United States· ·has articulated no 
constitutional limit on:cross-examination of a·testifying 
defendant, beyond the requirement that the questions mu~t address 

. 'matters raised •~ by testimony on direct examination • • ."). 

( }· • .. 
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... ··.: ...... ·· ... ·In "a _sti-ll::Jater decision the:·Idaho Court· sta,t.ed: 
.n· [w] hile it,. is: normal:1y.; true that·. :a defen<:lant: \'lh() take~·. the. stand 

'"exposes himself to• crdss-examina·tion ,'·-the evident:l<iry scope of 
>cross-examination is still 1 imi ted by the co-nstraints and 

,,.,·protections of the: constitutibn., ·only that cross-examination 
· which is not constitutio·nally prohibited is .proper.-" State v. 
>···White, 97 Idaho 708/;':?·I:S, 551 P •. 2d ·1344 (1976)(defendant can 
···test.lfy to statem~nts' he made at the t·ime· of-·arrest without 
· opening up the issue of. his post-arrest·. silence). 

Subsection (c) ·continues ~he traditional mode of dealing 
'with~'·:}leading questions. The ··:rule· r.ecogni zes that although. 
·leading questions~.· are. generally: undesirable: on: direct ·examination 
and ~~e permissible on cros~~examinatton, there are axceptions to 
the general rule. It is implicit in the rule that the matter 
lies -wi thi'n the sound:.· discretion·· ().f ··the: court which has long been 
·th~ view of the appelh~te courts. 

To ·t.he extent that the rule controls the use of leading 
questions, it is consisten-t with Idaho raw. See generally ·G. 

,;.Bell, Handbook of Evidence fo.r the Idahot.·Law.yer, 30~33 (.2d ed. 
~ .. -~1972) • I.R.C.P. 43(b) (2) similarly prohibits the use· of :leading 

questions on direct examination' "except in· the sound discretion 
··~,~of .. the-. Court)t~under' ~pec.ia:l~:···.circ.umstallce-s:/.,mak-ing it. appear .that 
·. the;;: .. : in·t ere _s t ~~~;of(<-{ju s~ic ~·:,·~r.~qu ire .· it -~ ·._;: ,~.it!pa r. i;:Y .. lt\ay·< in t e ;r rog ate any 

·. unw::i111ng or, hostliTe··''witness by leading questions. n..· See::, ~, 
McD.ean v. Lewiston, .a Idaho:·4·72, 69 P. 478 (19.02); State, v. Herr, 
97 ''tidaho 783; -554 P. 2d 961 ( 1976). 

To the extent that Rule 6ll(c) permits the use of 
'·leading questions on direct ·examination of ·a witness "·identified 
with an adverseparty~" regardless.of whetherthe witness appears 
"unwilling_ or hostilei"- it e~pands existing Idaho law·iri that it 
decl•:a~'res that certain witnesses· may as a matter· of law, be 
exain~f;ned by ·leading questions without demonstrating that they are 

. in f 1a'Ct "hosti·le." 

The rule prohibiting the usE!" of leading questtons·/on 
direct examination: of· a· witness· ·"·identified·"· with the party 
presenting the wi tlle~Js is ba·sed 'fn part dn "the pres·tnnpt'ion that 
the witness is biased•· in· :fa:vQr .. ~of thfa ·proponent .. of" bi~ testimony 
and,· consequently, may ~e:-·unwillingJ:o .... t:.~il ·a,ll• ~e ·knows·~ 
Conver se1y1 ·when it is · appar:e.n.t: that: .. the. b.~ as .q~- the :wi trtess is 
in favor· of· the opponent, the justification to-, prohibit leading 
questions dis•app'ears·, . and lead·ing;,;;.,questtons are appropriate 

!':<:·.without having ·to ·.9emons:trat·e that: the~ witness ·ts: .in fac.t. 
nunwilling o~hd~til~~~ · 0 ~·· 
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.~: ·. · . .- .. ~u!e _ 6~1 (.c:), .as mqdifi~d and . ena~te~ _qy .Congress, 
retains.· the ·:pr fricfpl~ '\that,' 'th~-,:~itness 'wbq'' fs' ,:sh(>wn ~q be. 
"hos~-il-e" ··in· fact·;· ··may· be ··e~amined ••· by ·1e~diri9 _questions' 
r:~g·ardless of :whigh_'party :he is identifieq ·w~;t,h~ -.. In· C1 similar· 

·mariner,:_,_ ~daho Code·§·- 9-1206·(.pri<?t· to .adop'tion:of·Rul·e·43(b)(4) 
and·:re'peal of· the statut'e irt 1975, '•permitted cross-e·xarnin'ation:'· by 
leading questiOJ:lS of a non-party wit:ness ~ .-. In addi. tior1 to a party 

. o·r ·the :directors, officers, ··:superintendent. or·rrianaging agent of 
ariy ::d<;>rpo~-ation which'' is :a-.:.:par,ty, ··the •statute •permi tted-:cross- .. 
examination• of_. a "J;)e:rson for whose ·-ben'efj_t- St.fch ~dtion ··~r pro~-_· 
ce·edi11<js· ·is,:prosecuted···_·or··aeferided.-·" ··see 1···_ e.g·~_:·,-· .. •Burrow ·v ~ _Ida~o, 
Etc~~ ·:R;. R. co ;o' ,· ··24 Idaho -652;,~ .135~P·. 838 (1913) ~--- .. The- reason 'the 

. -statutory lc!t'n_gua·ge.··was omitted from Rule·. 43 (b) (4 )' · is·;,_:tinknown..· '. 
. ' •"' . ' .. . :- . . . . ,. 

To._the exte.nt that Rule 611(c) pe~!Ylits the u~e of l~ad
ing :questions --on ·a~rect examination 6£ an ad~~rse·· p~r-ty a.nd does 

. not limit the sco"pe of the examination 'to "'rriattets which 'are 
pecul-iarly ·w.ithirt·· .. ··the.-knowledge _·.of:·the _ .. witness :~~d ·which•'ate'not 

·- otherwis·e: readily ·;available•'i" the rule (is c6ntr.ar'y to -r ~R.c.P. 
43(b)(4) ~rid Id~hd ciase law. 

Prior t6 enactment 6f the Federal Rules of Evidence, 
· F.R~c.·P. 43 (b) ( abroga·ted following enactment of F.R.E.), like'·:_· 
·.,·.I.R~C-~-P.43(b) (4.)-, provided that; "a party may call an advers~;•:.:_ 

: .. ·-pa!i,,ty or·.-al1 .. Q:t¥;;fice·r:i::d~te?.t·or~ qr·,•man~gi~g agent of a public;\;Or 
.. -\ . ;·pr iv'a be:: ~or p~f-a ~ i(jrr·· q-r ,·:of ·'_a ~-partnership.! of·r- associ~ t ion wh i ch_'~,j;;f:s 

. an·'adyerse :·pc:trty ,"-arid. inter_rogate hfm ·by 'leading ·question~ a.f!';d 
contradict hi~· and impeach him in all respects as if h~ h~d been 
~alled by the a~ve~~e party, and t~~ witness thus _called may be 
contradicted and:~nipeached by'or on behalf of the adverse party 

· c31so~ ~r}d··.IIlay }:)Ef cr?ss-ex;;tmined by •tpe ·adverse party [~.R~C~P. 
~~ubstit~ted ·~~~mine~ by his counsel'] 6hli tipon the ~ribjecf 
matter···b.f. his examination :in chief." · 

~he Federal Advisory Commi-ttee :con~idered ::·this: category 
wh~ch .. is a "1 imi t~tion ,virtu~lly to :persons .whose stC),.temerit~ 
wduld ·stand ,a.§·-~dmiSsiohs".:'to be -far 'too narrqw •... · ~Se& Feder~l 

.. Advisory Committee Notes to Rule 611(c). The Idaho:·committee 
agrees ·with this view~- The :·phrase '"witness identified with" an 
adverse '·party·-,' is- designed to .enlarge the category .of. persons 
thus callable • 

. r;R.C~~~ 32(c)_ pr~~ides that.the deposition of ·a party 
or an officer, direc,tor, or.· managing agent of a party, or a 
person: designated .un.der I.R.C.P. 30(b) (6) -or 3l(a) to testify on 

_ beh.alf of· an org·anization which is· a party may be used by an 
adverse>·part~ for Cirl¥ :purJ?6se i- To the: extent_ that this rule _ . 
allows such :use ·of. a 'deposition of a person designated 'to test:ify 
Oh behalf bf an ·organization;. it recognizes that persons 
ideritified with the ~dverse patty may make-admissions that are 
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·.binding· on ,;-th~ .a:.gv~fs~··par'l:y;. \h:cn-{_evi~r, .. u,nl.ess. the ... d~.signated 
... witness·· alsq ha.'p~e-~··s to .be ~n··.;-.~~o~~.tq~r, · dir~ctor ._6r managing ._ . · 

agent" of·. t~c; or~g~l)!.za.tion :.thl:it. is t.he adverse party, he cannot 
. be examined py lec31.9-~ng. questions under ·I. R. c. P. 43.(g) •· The Idaho 
Comml. ttee concli.ide..cf:- th,at. this ·aistinc:tion c:.annot be j.ustifieq·. 

unlike .. the.. for~er .~ede.ra:l:R.ule .. '4.3<b), .I~R.C~P. 43_(b)(4) 
.. contains the a.dc:l~:t~qnal ·language:· .. ~·provided such adverse party 

.. may be cross-eJ(arriined only.,-._as . to. rna tters. which are pec:ul iar lY 
.. : ... ~within the knowledge o~: the wi t11e.ss ?nd which are. n.ot ·otherwise 
·::· readily available." This. proviso. was added in 1975 to conform 
>, the ..... J(~ngu_age ,of. the rule to t.hEt. int~rpr:etat:ion placeq, on the 
,preq.·~·cessor statute by the Idaho Supreme· Court. .. 

. . . . At comrfion. 1(3,W,: thla party-) px:es.enting the. wi t:ness .was 
.bour1d. by ,his te8.~~I'llR·PY·.~nq, c.()l1.19 1'19~ e..li~it: d.~re:ct.J:~st:iffi.Ol1Y by 

;/l,eadi ng _ques t~9nS.. : ... ::~ ·:;-$J~~-~ •. ~eyws'' "19'99 ;,: .· p·:· .. ·--.;~3 4., ''w~s -~· etiact.~~ ::¥9. 
·:·:.I1lodify these rules an.d ·:·~permitted _a p~rty~. t9 call. •.i~n .a(ive~:se 
· party, a person for whose benefit the..acft:ion wa~.:pro.secuted or. 

defended, or a director, officer or ~~n~ging agerit of a 
. corporation wh ic}l is a pa.~ty"- and examine ~he \t{i toess ·as if under 
.. crossc;exarninatioh, pr.opo1.1Ild.' lead,ing. qlles.ti<)ns . to _the, .witness and 
· r~but .... t .. he. testimqny of the witness •. F-rom the time of enactmen~, 
P9-rti~s··u,a ttemp,ted·:··~9· t.J.S~ 0_.,_ t,he /privileg~./·9..f.t{le,,._,,§t9-tute.· to call _the 

.·~> <?Pf>.<?S i:P9 .par~~;l;~-~r.;·· ... :·t:PP.~~-'··Jg~nt,if-ie,ch.,w·~·t~ .. {;;,tQ.'~: PEl?Q9 !.n~ l?a rty._ to 
·prqye theJr •. · cgs~.· ;n:;.;:;chie~; ... a< .tactiq. _.th~t· tn~--· Iqahq GO\.lJ::.t 

. condemned. .· . . . ' . . . 
·:··:··'.\ 

~i. :.;:. Al~hough ·not expre:ssly restricted by, th,e Legi~lc3ture, in 
a line of • decisJonf3 following the eiJac::tmep~ · o~ ?ess~ •. Laws l~.Q9, 
p. 334, the Idaho-.. sup:r;~me Court placed restr_jcti9ri~? on tl:)e. scope 
of cross-examination allowed under thei statut~ •. See Osborn ·V. 
Care,y;, 24 Idaho 158, 16 8, 132 P. 967 ( 1913) (the statute was "not 
inte.n,ded to enable an adyerse- party to ca].l c3ri oppopi.ng party as 
an e.;~,pert and. seek to est'ablish his,; side . of :tbe case. by such 
exp~:-~.:.~ evi9~nce • • .'');. Parry v •. Cox,, 2~ Ida:h() 519, .)55. P. 660 
( 1916) (it i.'s ·an.· abl}se of :·the.· stc31:~te. to c3llow. plaiqt.i+f, tp.cc3ll 

. the de.fendant as a. witness; and inquir.e into .. the entire defense, 
not confining himself- to fac~s ., which cannot· be. otherwi.se ·. r:~agily 
~hown); Boeck v •. Boeck, 29 Idaho 639, 161 P. 576 (}9l~ilthe 
statute is not .to be construed to mean that the order of proof 
may be reyersed in, civ~.J.. actions); Hessman. v~ .1\nschustigui, 37 
Idaho 127, 131·;. 215·:~P. 460 { l923) ;;i Morton" v.~-· ... l1orton. ]:tealty .. co., 
41 Idaho 729, 742, 241 P. 1014 (1.9~5); -l?o:r.t:l.q,nq Gattl~ .LQan. Co. 

· v._ Gemmell ;c. 41 .Jdqt}o. 75~, 7~6(,24 ..• ?--1?·~· 79~ ~,J9_2pl;· · F~anklin .· v .. 
Wooters, .. 55 Ida he> · 619i, 45>·~ .. 2d·: 804 -' <J9 3.5>,.; .-~vp.ns 'v. ·<aann.QGk .. . 

..:County, 59p :roano.::443,:.446,, ·a,3 g.2d,:.4·~7~ .. (1938).(J:h~· pur:pose~-o~ the 
statute. was t() et1~ble. a ·1i tigant: to_ .. call (ln: q.dyer se · par:~y or· his 
,r~p:res~ntat.iv·e:-.an<l. examirie };):lm conceri)ing· 1lla£te.rs ·tha't: are· 
"peculiarly within the knowledge of the wi t'ness and not easily 
accessible to the party calling the witness."). 
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. . . ··\ Thus, Jront a rule ··that restricted the scope· of . the 
: cross.;.;examinatiori ·'url'der the· statute< to "facts which· cannot be · 
otherwise readily shown;'" . Darry ·.v •. Cox,· -28 Idaho ·at 523;· ·Boeck v •. 

:<··Boeck,-,·29 Idaho:·.a:t 643, _the rule evolv~d. that restricts :the scope 
· ·of ··"·tHe ·,exaridna tio·n· to' .":rna tters· ·that· .··a.re-···pecul iarly; within ··.•the ·. ·.· 

knowledge of the witness and not~~asily acc~~sible .to the party 
·calling the witness.". Evans v. Ban,nock County, 59 Idaho at 446 • 
.. Cf •. I·~· C ;;.P ~' ··43 (b)(.~)·( 11 prov.i'ded,. .isuch >adve·rse ··par·t¥: may be 

: ... -::..cross~examiried only ~-~~s -to 'matters ·which :~are pecul'iatly' within. t:he 
knowledge ·of the. witness.and: which :·•are·no~- otherwise readily 
available.•"). See also,-~,.st:earns .;i. Williams, 72-Idaho 276, 
240. P.2d 833 (1952):(ithe·rEf·wa:s rid abus·e- where ·';'the cross.;.;e-xamina-

... ti~n of ··the ·aqverse ·patty covered }·rna.tt.erS''Which-'-'•we·te •peculiarly 
· -wi·thiri the _knowled9~ _of· t·he·witnesse~f:exaniine~·<-:and·"not 'readily · 

obtai'nab1e otherwise~''); Willes: v ~- ·:Palmer, 7 8 •Idaho· 10 4 i 298 P. 2d 
972 ( 1956) (explains Stear·ns is in ha;rtnotiy with Darry :and Boeck; 
it was ·'error to. perm1t exami_nation beyond the· scope of "matters 
Which W~·re peCUliarly Within. the knOWledge of'·,L·the Wl tne.SSeS and 
which were not otherwise>readily avail~rble,;" but no prejudice 
shown). 

. Shrivers v. Talbot, 88 Idaho 209, 398 P.2d 448 (1965) 
was· the first case before the Court fol,lowing adoption of 
I.R.C~P. 4~(b)~ The-rule was at that time almost identical t6t 

· .. form.et·,.:,Fede..J:.Ci~~A··R~.fei 43(b). as ·not~d--above .. -: .·._·The Court observed-~'::< 
·-- that';:t.her-~ :·:w~~t~.-'rio ·::feqe·r:al·:.a·ecfsion.s ";·constc·uing ··Ru1e:·4J( bF-- ir1~·;(.:· 
. reg·ard :to fhe :permissible· ·scope: of ·cross..;.exa:ritination and. that:·\t'• 
"[sl ince the defendants have cited ho cases, ·and we-·have found 
none,<which define the scope of examirtationin chief under· 
Feder·a:.~ Rule 43(b), we are inclirt€id t·o presume no conflict exists 
with the Boeck;ru1e.· Therefore, I~R.C~P~ 43(b} will:be 

~/:interpreted in harmony with the ·BOeck rule." Id. at- 219. See 
also. Montgomery v. Modtgomery, 89 Td-c:tho 319, 404 ·~. 2d. 610 
( 1965) (e~arrtination i~ l*rriited to facts .,pe?uliatly>.wJ.t~in the 
knowledge of the witness' and ·not otherwise readily· a.·vailable to 
the examining. party); Cox v.·Widmet,·'94 Idaho 451, :490·P.2d·318 
(1971) t Ross-':~y,. Ols6n, 95 Idaho 91?; 523fP;-2d 518 ·· (1974) .·' 

In 1975, I.R.C~P. 43(b)(~J was adopted with the-amend~ 
ment add~ng the language of the proviso in accordance ~ith the 
rule discussed' above.- No decisions have been .found inte~preting 
I • R. C·~P. 43 (b) (·4) in it~· present form. ·. 

It must be observed that the restrictions which came to 
be known as the Bo~ck rule that are.how todified iri I.R •. c.P. 
43{b)(4) devel6ped before the rules of discovery were adopted. 
Since the adoption of the disdo~ery rules, thei~ "i~ no ·nebes~ity 
and little likelihood· that. a party woutd call the opponent for 
cross-examination during trial to inquire into the opponent's 
entire case. In fact, that result can now be accomplished· under 
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· :r. R. C. P. ; 32 (.c) • One need qnly · depose the oppon.e.nt to inquire 
into his entire -<cas.e ·and tnen r~aq -the depo"siti,qn into evidence 
pursuant to I~R.C~P. 32(c) which permits-use of such deposition 
''for ·any purpoee •: '1 .·MoreoV:er:,,. the Idaho Commi.tte.e sees no dapger 
·in a party ma~~ng h~s case th~o~gh the other side's wttnesse~ Who 
are in a position to be protected. · 

.With regard to -c~to·s~.;..exami~ation under Rule 611 (c), it 
:\~,.must be. noted. that I .R. C.~ P. 43 (b) ( 3) expressly·. permits the us·e of 

leading qriestions on cross~examination. In this regard, Rule 
6ll(c). may be narrower thqn :t.R.C.P. 43(b)(3) and 43(b}(4), be-
caus.e th.e court has discretion to restrict the use of leading 
questions .. even when the witness is an "adverse party" or an agent 
of an "adverse party,~' and pecause .of. sympathy,. bias, .. ·.· or interest 
of th~ witness,.it woul~~~e an abuse to allow examination by 
lead~ng question-s. An ex2u~ple .is the ·''sweeth~art" .·cross-
examin(ition. that res\llts .. where .. one ... par,ty ·in:a i suit with .multl.ple 

. parties .on the same sid~ calls and e~amines a. wit.ness and other 
parties ori the examin~~'s $ide then.sea~:to examine the witness 
(technically "cross-examination") and employ leading questions 
~ven though the witness may be quite favorable. · 

~ . . . . 

By recommending adoption of Rt.ii~ · 611 (.c), the Idaho 
Committee· intends that the trial court e¥ercise control over the 
USe·.,O:f·leading··.questionS,>·:.;keeping·. in:·mitid that :they .. are not 

·. genera 11 :t\·pe r.m it 1:.~tl· .. on .: q i,r ec 1:.~·· ex·~~ i tia t iqn -:":for >,:-three r eaeqn s: 
"First, that ·the wit:ness. i$ presumed to· have· a bias in favour· of 
the party. cal~ing :him; : secqpdly, .. that J:he ·p~rty cq.lli,p.g a 
witness, knowing what-that witness may prove, might by. leading 
bring out only that-portion of the witness~ stqry favourable to 
his own casa; and thirdl~, that a·witness, intending to·be 
entirely fair and honest might assent to a, ·leading question which 
did not.express his real m~aning." 3 J. Weinstein & M~_aerger, 

·Weinstein's Evidence ;r 611[05] at .57 (Supp. 1983). C6nve.rsely, 
when the-witness7is ho~tile, biased or interested, by his. sym
pathy with . the opponent's. c:au..~~, or unwilling .·for any other 
reason to tell all he may~know, the reason for prohibiting the 
use of leadi~g questions fails and the court is emp6weted, in its 
sound discretion, to permit them. 

. ~ . . 

·Addi t1onallyl leading· ·questions are permissible on 
direct examination in the circumstai).cescustomarily recogn1z~d 
under existing law, e.g •. , introductory questions or where 
necessary to elicit testimony from the reluctant,.ernba:rrassed or 
frightened wi tne9s. ·. See generally. G •. BeJ_l, . Handbook of .Evidence 
for the :rdahq ~ Lgwyer ,.,_ .30 ('2d · ed.. 1972); .. 3 J. w~~nstein & .M • 

. Berger,. Weinstein·' s Evidence ,,: 611 [.05] (Supp~· 1983.). 
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· · · Rule:~6ll(cl ·is applicable. at depositions pursuant. to 
I.R.C.P. 30(~)} .!hie~ c~Itll1\~nds. that the Idaho Rules of Evidence 
govern· the form. of·,: examlnatlon; at depo·sitions. 

· Actfon· Reco·mmended · ori; ·Idaho Statutes or Rules: 

. ~:. . 

Amend I. R. C. P~ 43 (a) . to add ·at end· of first sentence "or 
by the Idaho· Rule:s· of Evidence~" 

.... Ainend I.R·.c~P.·'4:3(b)f2) .by·del~ting the last·twosen-
tences of '·the· ·rule~ 

·Repeat l:.R~C.P. 43(b).(3) • 
. ~(.:: 

Repe-al I~R.C.P. 4:3(b)(4): • 



···~: . 

Rule 612. .,.writing>, or·· Qbject U$e~ .tp .. : Refresh Memory 
. . ·' t' ~· ···: 

(a) while. ~e~J:.~tyi.ng~. ··tf.;,·.·w5:ile. i;t.estj.fyipg,_ ~:,witness 
uses a writing or object to refresh his.mernory, an adverse 

-party is entitled to have the writing or object produced at 
the trial, hearj.ngo,~~\or:: depo~.iJ:=i(-.)n in wpich the w.i/tne.~s is ·-
testifying. · · · · · · · 

(b) Before·testifying. J~, ~~fore te~tif.ying, a 
witness uses a writing or object, not privileged under these 
rules or· not prqte<;:ted from: disclosure u.nde.r Ru.le 26 of the 
Idaho Rules of Civil Procedure or ~ule 16 of the idaho 
Criminal Rules, to refresh his memory for the p~rpose of 
testifying and the court in its·.discretion determ.i.nes that 
the interests of justice so require,· an adverse· party is 

. entitled to have the writing. or object produced.·, if 
practicable, at the trial, hearing, or deposition in which 
the witness is testifying. 

(c) Terms ~nd conditions of production and use. ~ 
-party entitled to have a writing or object produced under 
·this rule is entitled to inspect it, to cross-examine the 
witriess thereon, and to introduce in ~vidence thase portions 
which relate to the testimony of the witness. If production 
of the writing or object at the trial, hearing, or deposition 
is ·impracticable, the court may order it made available for 

~-inspe~tion~· If it ~s claimed th~~the writing or object con
·:w·tains mate§~rs ~ot r·erated to· the ·'~\.lbij~·ect mat·te·r _of the testi
·' mony the co~rt ·shall examine the writing or object 'in camera, 

excise any portions ~ot so related, and order delivery 6f the 
remainder to_the party entitled thereto. Any portion with
held· over objections shall be preserved and made avail~bl~ to 
the appellate court in the even•t of an appeal. If a writing 

':or object is not produc.ed, made available for inspection, or 
'delivered purstiant ·to ord~r under this rule, the court shall 
m*ke any order justice requires, except that in criminal 
ca:ses when the prosecution elects not to comply, the order 
sh?a11 be one striking the testimony or, if the court in its 
df~scretion ,:determines that the interests of justice so 
require, declaring a mistrial. 
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Prior Idaho Statutes or,. Rules: · I·· R. c. P. 403 (b). (11) • · · 

"comparable· Federal., Rule: : subs.tantially .. sfmi~ar to F. R. E. 612 
except to exclude · fr·om: the. ,t:"equirement< of., .. production those 
writings o~·:,·ohjects: us·ed·····for··•: refreshment pu.rposes prior to 

·:. testifying.>that are pr_.iyileged. under .. th.ese rules· or protected 
from disclosure under L~R.C~P.;::-26 o.r; .. I:~CH.R. 16.~. 

Comment: , ~ule: 612,gene·ra:.lly .. -.codifies .. the' traditional· practice 
that.· perm.;i. t:s.· an. opponent .to·. see: _any wrLtl.ng. _useq ·bY a. witness to 
refresh his mem.<:.>rY::wl)ile testifying, to- cross-examine the witness 

... concerning it, ·?tncl tQ.:·; introduce any J;eiev.ant·· portion. The rule 
~xtends the practice· ,to .. -include objects and· the right to 

........ _produq~:tion of ·any writing· or object that is not privileged under 
these;rules or not protected from disclosure under _I.R.C.P. 26 or 
I. C. R.··: 16, used for refreshment purposes prior to testifying, 

.when .. "nece.ssary in the·.;inter~st of· justice." I.t fu:rther provides 
.. :f,Q.t.· pr;qt:gc·t.iQJll,·· fr(?.Jl\.:. disclp_sur~. of .. ,:un.rela.ted pot;tiorts g~d pro.yides 

·"' :p.r-q.c.$.gpres:::~.;p.:m~., ,,s·a.nc.J:~io.ry.s ... :.:when:.;de·al~ing\.with. ·a·. r-efusail ·o.to prod~ce 
,tJ;I~·: w~:.iting ···.or' obJ~ct ':when .orde;red. ·.. . .· . 

· ; . ·.,. .,;~,;,:, .. ·, Tl:i~. Ida!lo.:'· Comm.ittee opte~ fo~ .• ttte :~anguag.e ana 
>·:>'.·9:rgan~~;z~tion o:f'~~Uniform R.ule;',of: Eviq.ence 6;1.2 (1974), .. 13 U.L.A .• 

... 288 <8.~upp.l983)., -rather. than· Federal.-Rule,, 612, because-the · 
. Unif.orin ~ule. is. adapted .to state prac~i~ .. ~ and it is believed ~hat 
· it bette'r poi.ntp out· the distinction betw~en the. use of materials 
~o refresh me~ory while testifying as oppo~ed to~th~~use of· 
materials to refresh memory before teStifying. Although the 
Federal.: Rule does. not use the:. :WQr<:i . .'~o}?d,~~,t"-, the>.· fe(leral courts 
have.::.def ined:·:~l{ltli: iting" to .. ,i_nclude .··._objects • · .. 

' .. t~ . . .: •. · . 
.. The Idaho Committee £urther~modified the rula by adding 

the language "not p·rivileged under·; these: rule.s. or not protected 
from disclosure under Rule. 26, of. the Idaho .Rules of Civil 
Procegur.e:. or Rule 16 of the .. Idaho Crirn.inal. Rules'' in subsection 
(b). This language is· not found in either the Federal Rule or 
Uniform Rule 612~ Se& discussion·under subsection (b). 

Subsection: (a) continues· established law regarding the 
.use_of a:writing to refresh memory while·£he witness- is testi
fying. 

. Rule4~i·9J 4( a .. ), is. n .. 9t:'~;· .. Ln-cons-istent. with ex:i s.ting Idaho law 
:with_> respect ·1:o;::wri ting~:; however. it .expands the type of -matter 

· t:.ha-t;:.- mc":lY b~ q~edo. to z:- efr.esh. memory. 
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. .... . . ·.·· 

. I.R.C.P. 43(b)(l].)(f~rmerly Idaho Code § 9-1204) is 
actually two ,rules. in one: first, it ·provides for refreshment of 
memory~ second, it provides for the admission of "past 
recollection recorded~" The rule s.tates :· 

A witness is allowed to refresh his memory 
respecting· a fact.; by anything written by· 
himself,· -or under· his. dir·ection, at the time 

·when the fact occurred, or·imme-diatelythere-
after, or at. any·other time when the·fact was 
fresh inhis memory, and he khew that the same 
~as ~correctly stated in the writing. But in 
such case the writing must be produced, and . 
may be s'een by the. adverse. party, who" may, if" .. 
he chooses,~cross~~x~fuine the witness upon it, 
and may read:' it to. the jury. So also a 
witness may testify :·from ·such. a' writing, 
though he retain· no recollectio·n of the 
particular facts, but such evidence must be 
received with caution. 

·t The foundational requirement has been var·iously inter-
. preted by the:A':Idaho Supreme_: Court. In· an· early decision 1 t was 

b:r;oadly const;::l:ued< to permi;J: a;:::witness,.·,.to.) refre'sh. his memory by 
r.eference to a transcript of· his testimony from a .. prior trial. 
State v. Marren, 17 Idaho 766, 107 P.· 993 (1910). See aleo.State 
v .• McCandless, 70 Idaho 468, 22:2 P. 2d 156. ( 1950) (reference to 
newspaper articles was allowed)~ Gardner v. Hobbs, 69 Idaho 288, 
206 P.2d539 (1949}(reference was ·allowed to notes of measure-

'-m·erits witness helped obtain but which. he· had copied from the 
. .not·ebook ·of anoth~r person who had ass is ted with and recoi:d.ed the 
measurements). 

However, in State v. Ramirez, 33 Idaho 803, 199 P. 376 
( 192,;;b), the Idaho Cour-t str·~ctly construed the statute to pre
clude use by-the witness of a transcript which had been made by 
another of an intervie~ the witness had held ~ith th~<accused. 
After quoting Marren·, the Court< held the language of. the• statute 
to be controlling and' since· the· transcript was not·,made· by the 
witness, it should no.t have been used. ~he·· decision· has\ been 
criticized: "It !lould seem that·. the Ramir.ez. case; was ·inc:orr ectly 
decided. If. the:; memory of· a.· witness: is .refreshed after .r·eference 
to a document and the witness testifies as to his present memory, 
then it would seem immaterial wha.t the nature of the document was 
whic-h r·efr·eshed· hfs':·nt'emo.J:'y· ..... Se'C~ion R9.;..F204 r·~c• .fho~ I.R.C.P. 
43 (b) ( 11)] should be{ so construed.'~ .. ,; G~· Bell., Handbook· of · 
Evidence f6~ the Idaho Lawyer, 32 (2d ed. 1972). · 

·ln a:~zmore ~ec·ent·.: de.cision the Idaho· Supreme Court found 
rto etrot iiY.:·allowing<~ a 'Witness ·fc:> -refresh· his memory ftqm· a copy 
of a report dictated by him, to ·which <certain rn:aterial had beeri 
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added. See .. State v·. ·powers,, 100'. Idaho 614, 60 J. P~ 2d 569 ( 1979). 
And·· in. State v. Gallatin, 10 6 :,_Idaho 564-; ·682 .P-~ 2d 10'? (Ct .App~, . 

. ·:1.9 84) , . the,,Tdaho Cour~t·<of'. Appeal~ found no error when· ·the wi tnes~ 
used: wti tten ·notes to refresh his recollectiOn.:: althOugh the-· 
writing had not beenprepareo by;that witness. The·Court cited 
Sta.t.e v. ·Powers, 100 Idaho· 614, and State v. Marren,· 17.· Idaho 

.·.~"76 q, -in. support of: its ·decision. 

The foundational requtrement under I.R.C.P. 43(b)(ll) is 
similar to that required. fbr admission, of a document under the 
;"past recollection recorded" exception to the .• rule "against hear

·'o:,Say: and seems;, to be far. more restrictive than necessary when· a 
. document or ,,o}bject is· used only> to-· refresh· memory: and is not_ 

. ;·testified from nor offered.· as evidence. That the document or 
object may be suggestive·to'the.witriessshould make no difference 
because.that ·is: the very purpose. it -is intended ·to serve. Cf. 
State v.·:Jester; 46: Idaho 561, 210· p~·· 417 (1928) (witness had 

·,,.written quest"io ns ·and answers and .. was· testifying from· notes under 
guise of refreshing memory). 

Further, it should make no difference what writing or 
object is used to refresh memory, e.g., photograph, tape record-
·ing; .. _ scent·1 or exemplary object, nor whether the witness prep'~:u::·ed 
~1 t:;:. ir:·,-in fao~ ..... it'·'d.oes· -refresh. memory. and tl:le witness then 

· ·'<!~te;s':ti.fl:.e·s ·-ero'fff. recoTlect'iori •. , This·;;·>"~has been:~·the·· rule in the· 
·federal courts everi pr,io-r to enactment ·of· ·pfR.E~ 612. ·Seed, ei;;g·;., 
United· States v •. Rappy, 157 F. 2d 964 {2d Cir.), cert. denied, 329 
·u.s~ a~o6·;.--67 s.ct. 501, 91 :L.Ed. 688 (1947). 

···- Witnesses do use documents and objects- p·~epa.J;ed by 
.;,otherE; to',.:re:fresh· memor:y,.prior: to. testifying·~ As stated by the 
Id.aho Court "in an early. decisiorr: 

•' - : ··::.: ~:. 

If in truth .. the memo.ry has: bee.11 refresh~ 
ed,· and he is enabled in consequence' to: speak 
to ... fl~cts -with which he> was.once·:familia.r, .'.but· 

,.. · whicfi. afterward ·esc·aped him, it c·annot signi-
·: fy , .. in· effect, in· what.: manner or by what me·ans 
these;. facts were recalled< to" his· recollection • 

. Comm()z.i: experience tells every man that a very· 
slight circums~~nce, and b~e not in point_to 
th~ existing inquiry, ~ill so~etimes tevive 
the history of a·. transaction made up· of" many 
circu~stan~es. • • Wh~, theh; if a man m~y 
refresh.his memory by such means out of court, 
should he be precluded:·. from doing so when he 
is·; under- examinat-ion in court?·· 

The Committee b~lieve$:, that _R;ule. ql2.(a) would -be -_the 
better rule' for-:Id-aho~ . !t removes any ambiguity that the· ·rule 



applies_ at. any time the witness: i·s tes·t-_i~y~ng ,- _ inclu_d.A~g at · 
pre~trial he·arings and depositions.· ·The latter point has never 

·-<~:~:'been decided.' in Idaho •. See Barnett v. ·Reed, 9J ,Idaho• ·319, 460 
P.-2d 744 (1969)(Idaho Court upheldcoritempt order of probate 
court against witness who refused to pr_od_uce report at 
preliminary hearing rA-' but· refused to decide whether report used by 
witness to refresh memory prior to the·· h·ear ing had- to be produced 
under the statute). · · 

Subsection (b) extends the right.to examine writings and 
docuro:,ents to include those used by a witness to refresh memory 
pr io.r- to a hearing, ·depo·s it ion or:- trial, that are not· privileged 
under these rules or not protected from disclosure under I.R.C.P. 

o, 26 o·•r I.C.R. 16, but: only if ~·-the. interests of justice. so . 
require." The .. pr.ovJs.ion allowing, di.sc.ov~ry of mat~~i.als. used. to 
refresh me~~ry prior to te~tifying wa~new to f~dar~l ~aw ~nd: ~s 

·:t:\~new to Idaho law. See .Barnett -.v. Reed1· .93 Tdaho·· 319"1 <460 P. 2d 
.744 (1969). 

. __ ~s previously noted the Idaho. Rule with respect to pro-
>:>: duct ion- of document-s- or objects used· t6 refresh memory prior to 
-testifying varie~ from the Federal Ruleand the. Uniform-Rule in 
.that --i't_, e_xcep.ts mat:ter::_ .. that ~:t_s priv-ileged.-.under the-se rules or 
.pto.-tec_:te_q~ f·r: •. pfil·:·dt~;r~lo~ure.L'Unq:er< 1.-R~·C:~:P~~\; 26-::--~or:'·:I .·C_~-R. 16 from• the 
r.cequir:ement _·of procjl.lcbion._ · 

- . . 

Federal Rule ~l<i( b) has raised a number of troublesome 
quest~ons for federal practitioners. It has been broadly 
interpreted by the federal court~~to incltide production _of 
.privileged-matter. See, ~' James .Julian, Inc. v. Raytheon 
·co., 93 F.R.D. 138, 144-146, 557 F.Supp. 1058 (D.Oel. 1982) 
(required production of work-product documents); Wheeling-
Pitt'sburgh Steel v~Underwriters Laboratories, _81 F.R.D. 8 (N.D. 
Ill~::.-:1978) (ordered production of c.omrhunications with counsel used 
by ·wtt,tness to}_prep_are for depo9ition); R.J. Here1y & :son Co. v. 
Stotler & Co~··'~ ·87 _F.R.D.· 358, 466 F.Supp;, · 345- (N.D. Ill. 1980) 
(attorney-client privilege was. waived by attorney's u·se of -
memorandum from, client eve.n_· though, only used, by attorney to 
refresh m~mory at: a· settlement ·confer.ence)j Prucha:·v·.:· M •. & N. 
Modern Hydraulic Press Co., 76 F.R.p. _ 20,7 (W.D-. Wis;. 1977) 
(plaintiff' s·. statement·,·to ):1is attorney· r'el.ied on< 'to refresh his 
memory befo_.re·.depositionl Cf •.. Berkey· Photo In~{ v. E.astman Kodak 
Co., 74 F.R.D. 613 (S;;D.N .• ~--~. 1977), rev'd on other_ grounds, 603 
F.2d. 261 (2d<Cir. 1.979:)1. cert.·· denied-:; ... 444 u.s. -1093. (1980) 
(discovery .. ·of·- a.-rguably·._ w-ork~prodhct -privileged o:r.·. attorney-client 
privileged notebooks fur·nished to ec_onpmic.s .. expert. prior to 
deposition })y coQnsel as genera~l background Jt\ater ial; court 
withheld disclosure order because counsel:unawar~ qf:consequences 

· but'·:s~id ··it·:·W~9s<.· now•· giy~ng~:'.':"f:air .. )-Warning for . th(3 future). · And cf. 
Al~Rowaishan:"'Est·abli§hment v~, Beatrice Foods Co,.~ 9-2:> R. F. D. 77 9 
(s.o-.N. Y. 1-982)fdenied discovery ·of earlier deposition--- digest 
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annotated by la~yer reviewed by deponent in preparation fbr later 
deposition>,~ Jos-Schli tz Brewing Co. v. Muller & Phieps, Ltd., 85 

-·p. R.n .. :·'llB·r-·120 r-w·~p-.:''Mb. ·19'80 )·:c~·enied · pr'bdu¢-ticirt::·,wh::g·re attorney 
de·porient' r·eviewed'' own __ corre'spohde'rtce f-ile,_ -but·:·no'showing_ of'h'is 

, ?re1Lax1'ce on :partic:ular·: documents· :therein).· See .ge·nera·l1y · 3 ·. · 
.J' •. · Weins·.tein ... & M. Berger,. Weinstefn'·s. Evidence 1r 6'12 [04J···(Supp~ 
'198J·y. 

The.·: 'Idaho Committe~: concluded thab materials· protected 
from dis·c1os··ure by a rule'·;'c)f prl.vil_eg~; or< .by·_ t:l1.e-· wor,~:~product:· 
rule ·under-~ -r:.R.C.P·~ 26· :and I·.C .R. 16•::should hot: be subje·ct toi · 

,,production· rnere·ly.:because: they were·· rev-tew:ed ··:by the ·wr:tness · 
before·.·-::testify.ing.-•'.• · · · · · · · 

The Committee recognizes a distinction betwee~ the use 
of. matter to retresh memory while testify-ing·· from ·the use of 
materials ... before t:estifying. Often';before -t~·st1fy-ing a witness 

-~>-~W.-ill>·r~eview a: grea.t deal .of. material that do'es· not form the: basis 
·of> his· 'testimony and· the mere· fact that :he has reviewed 
.·,privi'Ieged or ·protected matter before· testifying should. no't 
'<constitute a waiver of the privilege::- from disclosure. On the· 
other ·hand, the use, of matter to refresh memory while testifyl;:ng, 
even .when memory is not refreshed~ creates a- question whether>':·;,or 
not_ .i:t.;:,for'ms-;;!~- ··basis·_.· of:.- the .. :w.itpess •. testimony that? _only .. _.:~•2:; 

"-:::-di'sc-J'osu.re ca'n s·abis::t:y.~. ·;'·~ni'd 'in· 'fa>irne·ss .. ·req.t:fir.es·: theft everi 'Ji·."! . 

. privileged or protected·· ma.tt,e.r then. be produced. Con$equently,. 
the ·'Idaho C_O':mrnitt·ee :intends by RuTe 612 that any-· m·ater ial used to 

. -<ref.re;'f3h· inemory-·while·•·.testifying:·in a deposition, ··hearing or• 
.. -.j~;t~.falX~~x-<incruaing p'rivile.ged·' Or ·protected m~tte·r,· must be 
<'produced, but only· inatte·:r "no·t privileged under· these ·rules· or 
'';not-protected fr·om··disclosur€{ 1.inder;_ I.R.C.·P.·- 26 o'r T.C.R~ 16" ·is 
reqtfi're~ to be p·roduced if us~~d prtbr to testifying. 

. . T.o ·th<= e_:x:i:e.nt .tbat J~.u]._e: .. 6·f·?·f~} ·an.~:}. ·fb)··'\'r¢qu.ir;:.e produc'-
tloh only if ithe: writing or objed•t 'is <actually used :'to refresh 

·memory·:, they--:i:a:re consi~tent:with·<existing.J;daho ·law.::. See, e.tg·~, 
Bess:v •. Bess;''-·58'Idaho 25'9~ 72 P.2d28:5 (19-37)~ State v.. · 

·Rodriguez, 93· Idaho 286, 460 P. 2d 711.· (1969) ~ State .v-. Dillon, 93 
Idaho 698, 471 P.2d 553 (1970). Under both I.R~C~P~ 43(b)(ll) 
and Rule 612, i<t is immaterial wh~ther the writing or object 
wout'd. be:·;~admissible in~ evidence·. See 'Prudential Insurance CO~ v. 

· Folsd'm, · -48 __ Idaho 5:3~·~: 28.3 P. 609 (1929) •· 

. To the: exte·nt that it applies to materials u-sed before 
testifying'~ the rule may have a significant· impact on discovery 
pr-actice iri Id-aho,··p·ar·ticularly as· applied in. criminal actions 
where dfscovery -is tnore limited than in'civi1: matters-~-- Under· 

. this rule all documents an~ objects used by a_ witness to refresh 
-~.memory p:r i:or- :.to a· pre-trial' he'arirfg ,·, deposi:tion or trial that are 

.. . . . :rtob:,.i:p:rLvi-Ie'g~g.J;_o_r. :,pbo.te·c tedc·<may;_/be,<s ubj-edt:to:·;prod-tfcticn. and 
examT:nati.on:.··J)yi :the :op·pos ing pa·rt.y~, even .though the document or 
objec-t may· not· be otherwise discoverahle',r~; · · .· 



:· .. ... ··. Subsection (cJ. provides procedu·ral .guidelines which 
apply· afte.r .it has: been .. det~rmineo that a party is entitled to. 
production of a wr.iting or object. The party may .(1) ins.pect it, 
( 2.). use it oh' cross7 .. e.x,ctm.tnatlo;n,. or. ( 3) >''introduce in .evidence -~ 
those portions which ·relat·e to the testimony of the witness." 
The consequences of introducing the writing or object in evidence 

·:are no.t covered by the rule.· See gener:ally 3 J. Weinstein & M. 
Berger, Weinstein's Evidence~(. 612 [05] (Supp. 1983)(advocating 
it should. be limi.ted to. use " ( 1·) as a .guide to assessing the 
cred'ibili ty o.f the wi tn~ss and (2), to the. extent. that it would 

· ·· othe~rwise have been. admissible·, for its normal evidential _ 
yal~e."). Id. at.43. · 

. .Un<ler RUle,,: ,Gl?JP.l ... ·:i~ pr:o(luc:tio.n.: at. the. ~ear:·.ing, d~pos i-
tiqn or .trial is impracticable/· the court may order.. it:.;. be· made 
available ·for inspection.· rf· itc .is claimed· to contain unrelated 
matter,. the- court is requ±r·ed to exa:mine .. .it in camera,: excise the 
unrelated portions,- order delivery of. the remainder, and·preserve 
th.e·portion-excised for. appellate review. Upon> disobedience to 
an order, the cour.t is required to "make any order jus.tice · 
··requires, except .that in criminal cases .when· the .prosecution 
elects not to.;~1comply 1 the order shall be. one striking the 

·. testimon·y·~ · o~~,;~i~ the,::~qour·t 'may· ·declar:e .a>mistr.i·al.. 

To. the .ext~nt th~t Rule· 612 permitsj:he opposing party 
to . inspect the writing or object a_n<:l qs.e it for. cro~.s,~exaJllin.~ 
ation, it is consis.t~nt with J: •. R.C.P: •. 43(..b)(ll). Although Rule 
61~ (c) permits the. opposing. party':. '~to introduce. in evideqce those 
portions which r_.elate to the testimony _of the witness,:'~ .wh~reas 
I.R.C.P, 43(b) (11) only permits that it be ~.ead to the· jury, 
there seems to be little .distinction according to the Idaho 
Court. See Skaggs Drug Centers,. Inc •.. v. • City of Idaho Falls, ·go 
Idaho l,li, 407 .P.2d :695, (1965)(·"Th,ere. is no practical differ
ence between ·reading the exhibi't and admitting in.to··.evid~nce the 
physical qocuinent which merely 'recites the same information as 
could be· found in the record."). 

I.R.C~P. 43(b)(ll}~~like Rul~ 612(c), ~s silent ~s:to 
tJ:l~ effe~t of intro,quci,l1g sueh e_vidence an~ no Idaho d~.cisions 
have been.·found on.pofrit.· Cf. ~usich.v. Frqnk, -70Idaho.4.94, 222 
P. 2d 1073 (1950) (testimony· of. adverse· party .called for cross·
examination under th,e sta.tute .. is. b.ef.or~ t;,he. j_ury .... ~ot; . .,· all purposes 
and, alt.hough.i.t may ·.P.e re.but:t:eq>by::the>.aar;t;y c~,l.:J:ir)Q-•the. 
Wi.tness, Jt. _is errox '<t.O l.hsfrucf·· the .jl}ry th~t.· t;h~. part.y .call:ing 
the .wt tness ·\'.'as.~::no,t . 99-\lnO b~. ~ny:,.,lli1~.9-YOr.ap~e , ~~es:por1se.sJ • · 

.... ··· , :~o the .. :ext~rit.. :kl1~ie Gl2(c l. · empoJe~~ ··::tt1e cour~t to il1lpose 
sanctions: ... for.j~~.disobedience-, .. ·of.· .. ,it,s .. orders., ..... 1:he .. rule,;. is· c.onsist.ent 
w·tth:·T·~R.C·~~p ~;,'J.7 :and· ·l .6;·R.' 16(j.);;.- In ·.other respects 1 . Rule: 

· 612 (c) would create new<la.w. · · · · - · 
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.... J;t,l~t,. pari:· <J.f r,~~!·G~.P.~ 4}(:p) ( 1~) re1at.tryg. to "past 
.J::~coilect.~6n re.cotd~d" ,· ~ s ·.c6ve~eq 'tinQe.i ~4l.e 'aq.3 ( 5 ), • 

.... ···.··· I~R~G.:P. ·43(b)(·'X:~y : .. ~nt":itl.ed "+n?pect:Lon q~ writings•t 
which p,roviqes.theit,••[w]l1E:ney7~ ·a:Writing ... is.shownto .a w~tness 
it may be 'irtSpeC ted by the 0pp0S i te party 1 II WOUld . nOt be a1 ter ed 
or:. a:t:f~cted by adoption of ,Rule .·612. 

: . ; : ' ; . . . . . .. . ... . ,; :·.: . . '. .. ·; ·: ... ·. .... . ~ . . ' ': . ·. . . •.·· . . . . . . . . '· .. 

. Adtfdn.;Rebornmedd~d · bn -tda.bd~~Stat.tites or Rules: . R~J?ee1~ < r. R. c. P • 
. 4~1-6D (II) ... 

, :>. (/~r·:.'··' . ;· ·.• . . . 
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Rule 613. Prior Statements of Witnesses 

(a) Examinipg ~it~~S$ c?~cern1ng, prior st~te~ent. In 
examining a witri~~s c6rtcerhin~·a prior statem~nt made by him, 
whether written or not, the statement need not be shown nor 
its contents disc~6~ed t6 ·him~~t that time, but on r~quest 
the same ~hall be. shdwn or discldsed to o~posirtg counsel. . ·. ,: ... . . . . . ; ·. . .... . 

(b) .Extrinsic evidence of' prior in~on~isterit statement 
of witness. Extrlnsic·~vidence of a prior inconsistent 
statement by a witness ~s not admissible· unless .. the witness 
is afforded ari opportunit~ t& explai~ 6r d~ny~th~ sa~~ and 

., the opposite party is afforded an. opportunity to interrogate 
him ther~bn, or the interests of j~stice otherwise require. 
This provisio~ does not apply to admissions of a party- ~ 
opponent as defined iri Rule 80l(d)(2). 

R 613 



Prior· Idaho Statutes· or Rules: · I.R.C.P. 43(b) (8). 

·comparabl~:Federal Rule: Identical· .to. F~R.E~ 613~ 

Comment: Rule 613 governs.the foundational requirements for the 
introduction of written or oral:prior.inconsiste~t ~tatements to 

· · impeac'h..,.a witpess .-;· .. · The rule is ··aes.~igned. bo<':·'strfke a ·balance 
between :two extremes; ·giving '':the· .witrtess ::advance· :·notice and. an. 

·opportun'ity to ·reshape his testimony or: denying >the witness 
n·otice: and an oppot:tunity·to 'deny or· expla-in. The· tule .is· 
intended-to deprive the dishonest witness· of"the opportunity to 
reshape· 'his· testimonyt· particularly when-dealing >with ·collusive 
witnesses who have made ·a joint··prior inconsistent statement~··. In 
:fairne~s, the rule gives the.witness an oppbrtunity to deny or 
explain-and provides the opposite party ari opportunity to 

·:examine, without specifying the sequence in which this must be 
done. 

Subsection (aJ. ·abandons the trad:i tional common law 
.:'requirement kndwn •aS/ the Queen I 'g' CaSe. rule· that a Wl tlleSS be 
c'onfronted ·with the content of th'e prior statement and· the· 
circumstances of time,· place·· and persons :present before he can be 

· questioned about it~· This requirement, derived· from old English 
law, was abolished in England in la54. The requirement has been 

':'·severely criticized.in this country,see· 4 Wigmore,<Evidence 
§ 1259 (3d.. ed.. 1940); McC6rmic-k, -~Evidence § 2 8 · ( 1954) , and was 
significantly modified by the ~ederal courts.~ven prior to 
adoption of F.R~E. 613. S.ee 1 · e~g., United ·states v. Dillard, 101 
F.2d 829 (2d Cir. 1938)·, cer.t;. ·d~l'lieq~ -'306 u.s;;:;-:635>, · $9 s.ct. 484 
83 L~ Ed. 1036::.1;;:(1939) 1 Wright Root- Beef ·•· co-~ of .. New_:·:Orleans v. Dr. 
Pepper Co., · 414 F. 2d 887 (5th Cir. 1969 ). · See 'generally 3 J. 
Weinstein & M. Berger, Weinstein's Evidence· ,r 613· .. [03] (Supp. 

·1983). . 

To prbtect the witness from being misled by-uhfair or 
unwarranted insinuations about the·staternent, subsection (a) 
includes a provision requiring disclosure to·oppoBing counsel 
upon request. 

·Subsection (b) mddifi~s th~;tr~ditiona~ insistence upon 
specif:ying: the ·time Fartd: 'seq~erice ·of pfolor·. statements •.. Uridet · 

"f?Ubsection (b) >,the witness ffiqf3t ... 6e·:giv~n ·:·a chance to deny. or. 
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explain the apparen.t dis.cr_~p,ency and the oppo'site party must be 
·. gi~en an opport~nity io draw~ d~~ial o~ an explanatiori from· the 

witness at'some point during the trial, but it need no longer be 
done during cross-examination or before the statement is used to 
impe~ch •. 

In recognition of the fact that occasions may arise 
where the witness may riot be available to_deny or explain th~ough 
absenc~ or death at some later point in the trial, the rule 
grants the court discretion to allow the impeaching statement 
where "the int~rests of justice" tequire it~ 

The rul~:does.not r~quire that ~he party introducing the 
·Statement afford the witness an opportunity to deny or explain. 
It ·otY.ly requires ;that the witn~ss "be a.,fford~d" that opportunity. 
It may, however, be prudent for. the· impeaching·. party to. inform 
the· court and .opposing··.: counsel ab·· .. the.:'time-the .. w-itness· testifies 
that he intends to introduc·e<an impeaching .. statement. and that the 
~opponent-may wish to ke~p th~ witness available to deny or 
explain. To_avoid the ne~dof the wit.ness waiting, the qourt· may 
even r;equire that· the impeaching statement be ·used while the 
witness is on the stand or immediately-after. he leaves the stand 
and grant the opposing party the· opportunity to call him at once 
to explain so the ~itness can then be excused. 

r . 

. ... · .... Adop't:·ion of. the. rule· should .not·~·resul t ·.·in ;:a .major change 
in the.,· pract.ice now·'~fp:flowed. Moreoyer 1: the <requirements of. the 
authen:tication rules or~ best ev~idence rules will in many ca_ses 
require that the ·witness be useQ to -satisfy these requirements 
before~the statement;i~ introduc~d-or read to the jury. 

Adoption of Rule 613 would modify existing Idaho Law. 
I.R.C.P. 43(b) (8) (formerly Idaho Code § 9-1210) provides: 

A witness may ·also .·be impeached by 
evidence, that· he,· has.-.made, at other times, 
statements inconsistent .with h~s present 
testimony;\· but before this can be done, the 
itate~ehts must be~rel~ted to him, ~ith the· 
circumstances of timest place~ and persons 
pre~ent, and h~ m~st be asked whether he made 

· such statements, a_pd Jf ap·, allowed.·· to explain 
them. .If· the statements be in .. writing, they 
must be· shown· to the witness before ·a:ny 
question is put to him concerning them. 

The Idaho Court baa 6onsistently held that the 
·, foundational reqp·~.r·e·m~n.ts must: b.~··· satisfied before a· prior 

iricqn~~stent st;a,te.roep,t may ;~.be used tp imt>~-~ch .. ::,.a wi1:ness., see, . 
~, Keane.:v·.<Pi~tsburg-.Lead ~ining Co~, 17 Idaho 179, 105 P~ 60 
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(l909); State v~ Mu.nd.ell,- .66 Jd~qo 29:7, 158 P.2d -818 .(1945); 
.,, State v •... or.ape<;tu,;:. 9:7.:J:daqp 6~~, .: . .55J.;.>P.•2d:.972 (1,976Lr. State v. 

Warden, lOQ· Idaho. :.2l., ;592. P,.2cl,-~36. {1.~.79), ,or _a.t. least, there 
.JllUSt be . SUbS:tant:f.~a't.~-c.omp.l,ial):Ce .:· · ... --.S.ee., ... e .g ~ ,· ~.ta.te.:.Y. :-J;3oya tt ,. 59 
. Idaho 771, 87 ·P :·2d 992 (19}9 ).; "~stite:,.v-:-.Brasstield, .Ao Idah.o 20 3, 
2 ~ 2 p. . 1 ( 19 2 5 ). !- .. 

Tl)e _..,Idaho $upr,eme Cour.t .. ha9 .stat~d ·that·:.<" Lt .. l:he reasons 
for requir.iri'gl, a :fo.undat{on_· ~r.e .. _.three~fold: 

.. 
1. to .·avoid, :unfa-ir .-.surprise .. to the witne_ss r 
2. ·. to .:::$av;e .;tim~, .9-·9 an •admls~ion ·by .• the 
- -· :· .~{.:iW~ tn.~Sis:.-.may -make e.xt:r-i-ns-iG pr,oof 
· f~:·unl)e.q.~ssary;,,:·.·· ~n<l : , . ·. ·: . :. · 

3. to gf.ye ·the .wi.t.ness ,Jn ·fairnes§· ~to.\him, a 
· cl)a,nc,,e :t.o .explai:n. the: discrepancy. 
_ (C-i tatJ.ons qmi tted) • · · 

State v. Drapeau, 97 Idaho at 688. 

-;11~: There should be no unfair surprise to the witness, if he 
in fac.t made the prior statement. The more .valid pp.rpose would 
seem to be to prevent unfair surprise to the party presenting the 
witness. As st.~ ted by ,th~ R,eporte.r for .. the Federal. Advisory 
Committee in hearings b_efor_e·the. Special Subcommittee on Reform 

· of Feq_. ·Crim.;;>i Lawa. ·of: the- Committee on the· Judiciary;, House of 
Representat·tves; :93r.d Gori.9. ·, 1st .. _Se'ss. ,.. ~on Prd'posed Rules of 
Evide~ce:· ·· · · · 

- -,TJ:l..e :·obje,ct~tv~s .o.f. the procedure -q.r.e: {1.) 
·to save .. time, since the witness ·may. admit · 

· havlng made th~~tatement and thus make the 
extrinsic ptoof unnecessary; (2) to avoid 
unfair surprise to the opposite party _by 
af:fording him an opportunity to draw a denial 

-o.r:: ·e.JC:pla:nati.o:n fr<;>1ll. ,the _ .... wi tpess ;. a.n.d-:(3)· .•.to 
giver~~~the .. Wi tnes$ :hinfsel.f r in .. fai rne$S· 1 a 
ch.qrrce to·: ,d~_ny, •. o.r to e.xplain the apparent . 

. d~:~q-.repapcy:.,, T}lese. are de:sJrable qb,teci;_iv~s. 
The ·second·· and third can, however, be achieved 
b~~~ffdtdiri~ ari o~p6rtunity .to;explain at any 
time during the trial, and no particular time 
sequence is,; ::requ-ired.. Only ·the f irs·t of the 

·objectives n-amed:·abo:ve, saving.:.time , .. points in 
the ·d:~_rect.ion of .th_Et ·tra_qi tlo.nal foundation 
r equir:.ei1len. t,. on .. eros s'-: e:x Clm in a-t ion·, and even 
hexe ~·counte:C'v:ailTng fag.t_or:s. are pre~ent: the 
time -.~a:y?d::;;~s-.n,o.~ .. g~~.a:.t:J~ ~}1-~.- .. _l:qyin_g~---.of .the · 
~ou.I'lda~t,-ion--·may __ ina.qve.r::teq.fly:~.h.ave ::been· . 

. overlooked;_ the.: :Lmpe:~chin.g -statement may. not 
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. have· been'•.'discovered until later;· and ... 
. premature -disct<,;sure 'rriii,Y ',on occasion frustr~te 
t:.he·'effectiv~ 'impeacliment of collusive·_·_ ' 
W.itn~sse~.: ·:The argument ·may .b~ made. th~t the 
recalling: of a' witne'ss fo'r further 
cross-examination will afford an adequate · 
solution .. fo·r ··these difficulties and hence that 
the tradi tional·procedur·e·· -should .. he retained. 
The argument is not· a· sou·nd one •. · In the first 
place, recall for cross-examination has 
traditionally been very much within the 
discretion of the judge and seems likely to 
continue so.. And. secondly; >the admissibility 
of; prior·· inconsistent statements' ought not to 
be enmes~ed in the.techniealiti~s·cif 
cross-examination when ail tha.t is :being 
sought is the presentat:·io'n·6~f arf'·•op'portunity 
to deny or explain. 

In view of these considerations, the 
Advisory Comrtfi ttee; concluded that~- the 
objectives could· better be·· a,.cbieved by 
allowing· the opportunity to deny: ot explain to 
occur at any time during the trial, --rather. 
than :limiting it toi: cross;..examiriation. ·· 

3 J. Weinstein & M. :_':Be'rger ,:·: Weins.tein' s •Eviderfce ,,. 613 a:t · 2 
(Supp. 1983). 

The Idaho Committe.e agrees that the change in Id-aho law 
is justified in view of the fact ··it would. further the function of 
c·ross-examination to test the truthfulness or untrut;hfulness of 
the witness. 

It should also be noted that Rule 613 applies to 
inconsistent statements used to imp~ach. eve·n though they may be 
admissible as .evidence under Rule 801·( d) (1). As provided in Rule 
613(b), the pr:oviSi9ns ''6£ Rule 613 do not· ·apply to 1riconsist~nt 
statements of apa.t-ty-opJ?orierit as def.lned in.Rule'8dl.fd).(2),
since they qualify, ?iS ·admissions.'• . Accord;- Goff in v •. •Bradbury, 3 
Idaho 770, 35. P. 71$ (1894''). 

' ·. . .• -' ·. . 

When the 'pt ior :inconsistent· st:~ft'ement: "·is· introduced at 
trial as impeaching ~vi-dence;- ·it is<.'adniitt.ed sol~+Y. __ .. f·or the 
purpose of attacking the· cr~di~tl:it~ of· th·e ... ·wftr]:ess ( and not as 
substantive evidence o,fi:·i~~f'·~r\.1-tJi,:.·~~,.,,;.st·a~·: ~-· -or:c3.pe·a1J·,. _ 97 Id1aho 
at 688. See etis·o·: •s;ta.te \7~ Boyat:.~·;· 59:, :t·p_an·o. 771, 8?· P:·:·2d 992 
·( 19-39); Bod~rihamer· v.;;·,.:Pacif·ic Frti,it :·.-& p:r.od:uce co;';, so-,:Idaho 248, 
295 P. 243 (193l)f 'J?bttland·';Ga:titTefL6an co·'f v-,~~··_·Gemmell, 41 Idaho 
756, 242 P~ 798 (.1925·:)'.· _,J31Jt C'f. State vi ·crea,.lo Idaho 88, 76 
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~. 1013 (19~4)~ Hilbert· v~ ~pokane ~-R~ Co., 20 Idaho 54, 116 P • 
. 1I16 :'(1911 ):'._··,·see'"· 9en·eta1Ty G··~: B~l.l, Handbook of Evfdence For The 
Idaho Lawyer, 47-48 . (2d·· ed. 1972). An i!1struction to this effect 
must ·be re·quested at th:e t·ime provided for making formal requests 

_::·:~or· or· ·object·idris 'to: 111st'rtictioq;:s :o'r ft.·is waived. see .. Gayhart 
v. Schwabe, 80 Idaho 35'4 ,·· 330 P ~·2a 327 · (1958}. See aTso Sfate v • 

. Flitton, 5~ Idaho 374, 15 P.2d· 397 '(1932). 

Rule 613 would ·:not ::abrogate br afrect the r·igh t of a 
'party to discover· statement·s under ·r.R.C.P.'. 26 :a.hd t·~c~R. 16. 

· iAdtion Recommended:' on Idaho Statutes or Rule·s: Repeal I. R. c. P. 
4 '3 ( b ) ( 8 ) ' • . \l'~.·. ' 
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R~le 614. Calling: and. ·Int;~rr<>,gation of Witnesses by Co\lrt 

(.a) Callipg oy cour:t.. When the .cour~ 
1
ls the tr iet ·of 

fact, the cou.rt ,_may cJn l..ts 9Wl1 motion or at.. the ~uggestion of 
a party, call ·witne~ses, and .. all parties. are entitled to 
·cross~examine witne~se~ thus balled. 

(b) Interrogation by qourt. The ·court may interrogate 
witnesses, whether call~d by itself or. by a party. 

(c) Objections. Objections to the interrogation of a 
'.wttness . by the- court _may .. be made at ·the time qf interrogation 
:.o-r at the· next "available· opportunity when the jrirY is not 
present. 
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-.;;Prior Idaho -statutes-or Rules: '.None. 

·comparable Federal Rule: Substantially the same as F.R.E.· 6'14· 
except. ·to lirni t· the· --power ,.:of ·the court to. call witnesses, to 
pr·oceedings whete the court is ·the -trter of-· fact. Subsection '(a) 

. is i-dentical to R• R. E.,. ··614.(a·)" except to.· add "when. the c·ourt:- is 
>+the tr.ier of.:<fact. '' .. ·subsection '~( b:}: ·'-is .;-identical -:to F·• R. E. 
: 614(b)<·· · -Subsce·c·tion {c:) ·is: identical t-o F.R.E.'··614(c)·.::excepb .. ,to· 

SQbS.ti tute the lat')guage< ·II in t:~.:rpog~:tion"·Of cf ,WitneSS 'by the COUrt II 

in place of If calling of witnesses . by thE={'court or to 
interrogation by i~. 11 

Comment: Rule 614 recognizes the rule at common law that 
~permitted the trial judge to call and question witnesses in both 
civil and criminal cases, s~e 9 Wigmore, Evid~nce § 2484 (3d ed. 
1940), but rest.ricts the calling of witnesses to cases when the 
court is the trier of fact. 

Subsection-· (a) .recognizes the authority of the court :to 
call witne-sses,; to obtain :.-information which it:: deems essential to 
a : .. just. and :proper decision but which t:he ·parties ·have. failed to 

:.·provide when the court is ·the trier of fact.' The ru~e preserves 
the right of all parties to:cross-examine witnesses thus called. 

Idaho has no general~s~atute or rule expressly 
~onfertiri~ oi denying ·the power of our ·courts to call witnesses 
and no case law has been found. An example of a special pro
ceeding is Idaho Code § 7~1116 which empowers the court 'to call 
experts to te~tify to their findings as to blood tests in 
pat·ernity proceedi~gs and provides they shall be "subject to 
cross.;;,.examination ·by, the parties.:" 

Under" Idaho Code § ·1~1603 ( 6) the cour:t has power 11 [t]o 
compel~th~;attend~nce of··persons to testify in ·an action or · 
probeeding pending therein, in the cases and.manner provided in 
this code.~ The same power is conferred on judicial officers by 

-Idaho Code § 1-1901(3)~ In addition, Idaho Code § 1-1622 confers 
incidental powers: 

When jurisdiction is, by this code, or by 
any other statute,, con.ferred :on ·a ·court or 
judicial officer all the·means necessary to 
carry it-into effect:are al~o given~ and in 
the exercise of the jurisdiction if the course 
of proceedings be not specially poin~ed out by 

Revised 12/31/84 . () r ~1.4 n_, 



this code, or the statute, any suitable 
process or mqd~. ·qe.···:e,r-q<::e.E?.¢ling Jnay be adopted 
which may appear ~ost conformable to the 
spirit of this code. 

As noted above, the power._ of the. court. to: call. witnesses 
was well recognized. at common law. By a·tatute, Idaho· h·as 
ptovided that the common law is the rule of decision in our 
cou.r.ts "so .·far as it is not repugnant to, or inconsistent with, 

j the constitution or laws of the United States, .·in·. all ca·ses not 
t,. provided· for in these compiled· laws.". __ . Idaho Code § '73...;116. On 

other issues, the- Idaho Court• has held, "that where the statute 
.. or ru:le does not prescr.ibe the procedure, .. ~.the common .law or other 
· appr:o;priate.? method. wil i be follow.ed. in -·the exercise· of. inherent 
· judi~p~ial power." J. t . . :Case· Company ·v. · McDonald, 76 Idaho 223, 

230, 280 P.2d 10.70 .(195.5}• 

In the absence. of any _statute or statutory scheme 
· :depriving the court of the power to call witnesses, it is the 

_opinion of the Idaho Committeethat the. power exists in Ide1ho by 
·::~>ivirtue, of Idaho Code •§§ .-1-1603 (6)·, 1-16221:.. and·· 73-116,: and that it 
··,:·.~is desirable. to ~r-~.scribe it$ operation py rule •. 

The Committee, in its Report dated-December 16,-1983, 
recommenc;led agoption of'Federal Rule 6:1.4 -which permits the court 
to c,all wi tne:sses-> in non-jury a,pd jury -trials. . In its 
delibe-rat-ions, the~sup:r·eme·.·court ques·.tioneg ~h~- prao1!ice in jury 

. trials. Upon recons id.era.tion, the ;Comrnit:tee -concluded .·that· the 
.. ·practice sho~Jld be. limited· to situations:• .. when the court: is the 
trier ·-~::of fact. There -is a danger that a jury will place un(i-ue 
emphasis upon the testimony ofca ~itriess called by the-court 
merely because the witness is the court's witness. There also is 

::'a feeling among /members of the Committee that: the parties should 
be a;U,¥1owed to· present ·their • case to a jury wi t.ho·ut interference 
by the court. Thus,. the· rule permits the·court to call witnesses 

- only·-,"-when the- court is· the· trier 9f fact • 

The:·•=I·ule does not prohibit the court from ca11ing 
witnesses for the purpose of-ruling on preliminary quest~o~s, 
e.g., under Rule 104, _in which situatio,ns·- the court is the trier 
of fact. Should the. court find·' i-t· necessary to;do so during a 
jury trial, the wit.nes~ .~.h()u1d be c.a'!Jed an~ .the testi!llony _ 
elic-ited outside. the- hearing of_ the jury. ·s~mi1ar1y, t~e rule 

·does not prohibit the court from callin:g·.:witnesses in pre~tr ial 
·proceedings, e~g~-~ to.determine~~heth~r an accused has~ the ,mental 

capacity to stand trial, or in· poe.;t-trial proceedings, e~·g.~, 
sentencing. · 

' ' . . . . . _: . . :, . . ,• . ~- .... ,_;,, . .' ·. ::. ' ·:. . . . :_ :··. . 

The appointment and use· of an· ini;erpr~t:er by. the court 
in a jury t~ial;is,not prohibited or restricted: by this rule. 
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For the.·. app·d'intrnent ·and comp·ensation. of expert: witnesses 
by the court·,<see:Rule 706. 

Subsection· (.b)· continues: the ·tight ·of· the court to 
interrogate ·witnesses· in··:non-jury:·a.rid jury tria:ls~ ·As pointed 
out in the. Federal. Advisory co:minittee~ Notes. to:. Rule 614, "(t] he 
authority is~. of ~·cour$e, ;·abused .wh~n ~·the· j.ud9e abandons. his 
proper role ahd ~ssu~~s th~t~6f~~dvo6at~) but the~~ariner in which 
interrogation should be conducted and·· the proper extent of its 
exercise a~~ np~ ~uscei?tibfe of.·. f:Of111Ulation in a rul~. The 
o~issidn. in· r19 ··sense· pt~C~U{jes s:ourt~ .. :?firev:iew . fr.9mt·;co~t~l'lU;i.ng 

,,. ·t?''reverse .fcS'r ·abuse~ ..... ··see·; >e:~·g.·;-· uni-ted :st·at.es ··v·~·. weilive·r :,.: .·.601 
F~.2d .. 203;· 2oa--~~g .. ;(sth cit. '1979);. unitea·states·v·~':'Allsup, .566 

·F·~ 2d ·68 ~ ·72-73 (9th cir. 1977). ··· ··· · · ·· · 

Idaho has no general provision expressly granting bbth 
partie-s, the. r igh.t to cro~s-exarnine .a witness following . 
interrogat·ion by the judge. I.R.C.P~ 43(b)(l) provides that the 

·. i:;:~ .•. :·.:,exariftn;ation ·of a. wi triess· by the ·party producing him is 
~den6~iha~ed the direct examination; fhe examin~tion of the same 
witness by the adverse pa.rty, ·the cross-examination. The direct 
examination must be completed before. the cross-examination 

· .. peg1ns ~ Linles~ t~1e court ·o~herwise ~direct~. ~ltl)ou~h .. there is no 
·,:,, td~ hoi;:~·a';l·.fho··r ;~'Nt y·:: e·fthe ~ :::• .way , •.. th1 s··:: ·~. u 1 ~ :• s ug ~ e s t'EL a·. pr·oh·i b i ti ()n. · ··· 
.J .a$aiil·~.t····p~oss-e·xa~~nihg.·' one 1 s own: ~.·i tness:;- and migh~/·reqtiite>r· 
·1eav·e:·:!{OE court· f()r· .th·e·· pcirty C'alllhg him :to cros.s-examine a.· · 
wi t·n;~:;s following•: il1terrogCition by the judge~ .. Rule· 614 (a)· would 

. remove:·:/ ·a'p.y. ambiguity i[l this·- regard~ . . . 

.. The Idaho Court has recognized the power of the trial 
.\ju~ge to· q':le~tion ~ witness., pr·oviged ~t dq~s not rey~al the 
·c-~i.u:t I~· ·opinion· .. as ,to. guilt. or il'l!locehce •.. ' Ih· Stat~· v .. Freitag, 
53 Idaho 726, 27 P.2d 68 (1933) the·court reve·tsed where the ·: 
judge 1 S cross-e~(;lrnfnation was. ()f '·stic}1 ·a. ~~J:ure_:.a.~· to·. prej u9ice 
the jury ~~a~~§t the·~cc~~ed. Ih-~b holdirt~ the~court quot~d 
w'f:th. appr<:>'vaJ.":'?:froni: 16 C.J., p •.. 831, sec~ 2100, as: follo:ws: 

"For the purpose of··eliclting··. evidence 
which has nototherwise been brotightout, it 
is p~oper~·for· th~_jtidg~ tb.put ~~estions to a 
wi t'ness either· orl.·his examinati6n in chief or 
on his cross-examination·, and where anything 

.mate·rial has been omitted, ·it is sometimes his 
duty to ex~mine a witness. The judge may 
recall and examine a.witness in order to 
supply an ()IJli~sion . .O~· ... Pr?().f on. a .rn~terJal> .. 
point~ ~u-t:.: he rtn1sto conduct his: examinatiOn· in· 
such a manner as· to impress the jury with the 
ideafijt,tha:t>·he is entirely impartial, and he 
must also conduct the examination .in such a 
way as not to indicate his opinion on the 

"l· 



.mey;its or,.ai'lY. dol1qt,as_.: t:o the cre9ibility of 
the w(tness; . He ~hould not ask ·a question . 
which is based upon the assumption of 
defendant~s guilt of the offense charged. It 
has been held, however., ... that, al t:hough it is 
the rigt11: ::P~~::; the jt}dge- to. examine . witnesses 
when nec.es sa ry,,.in:::.the: ·admi n i st.r cation .... of 
just:ice, it . .is,.bet~et: practice ·fpr him not to 

.. do so u~ less :it., .is > necessary • " I d • at 7 3 2 • 

In_ the· qnly other- Idaho decision 1oca ted, . the Court 
>r appr.:oved in(: dtctutri: the_ .judge's questioning o~ _a.· witness called by 
.: a _pa':~:~y, finding ~hat ·t t'Cdid not' reveal the opip.ion of the trial 
court upon defendant's gUilt or innocence and in no way"tended -to~ 
be prejudicial. See St(ite v •. Nell, $8 Idaho 359, 74 P_.2d 586 
(1937). >:: ·, 

. . . 

In respect· to .tne .competency of' a witness to te.stify, 
the Idaho Court has ·llt91d:. that upon object:,ion ~s to the competency 

~9f;a witness, th~ cg~~t has a duty-~q_ex~~ine the·witness on the 
opjection. See State v.· Simes, 12 Idaho 310, 85 P. 914 (1906). 

· .. ; __ · .. Subsection·. (.c}.·_-(iffoJ:df;: couns~}.tpe·· 91?P07tunlty, to .. avoid 
the : embar.r as;~Inent;.; Q:.r: pqt~Qt~cal .. ·.l:>,ias t:ha t. may l:"~~yl t fr()m. :xnaking 
objections. tp t·pe_. <;OHFt:·~·~·-··q~;~.~tions"·J::>~.~9r.~: th~~.jury~ At,_tp.e same 
ti.me, to. afford th~.c;pu-rt the .... ()pportl.ltl,ity, tp c'o,rrgct e:rrp~. or 

. make repairs as soon as possible·, objection's pot made dur1ng. 
interrogatiori must be made at ·the'next recess or the objection is 
lost. 

To the._ e~tent_ t1):ei.t· Rule 614(c) :requires. tha:t __ objectlons 
be made during the:.: int~rrogation or ·a r~cess ,. the rple max .modify 
Ioaho. case. law. . In ~r~i.tag the Court rejeq.t~c,l the .sta,te is 
argument that, de,fendettlt IS fa:llUre tO ObjeCt barred jUdicial 

. review,_ -holding that-: the-·.- (iCtive .. questioning, and·. the conduct of 
questioning by the trial judge were "judicial acts~ ~ithin tbe 
meaning of I.C .A. 19.-2·301 ;( npw :r .R~C~-P.- 46) and·· formal· exception 
to the questioning was. not:_ t.;qui:red. · · However, in Neil the Court 
observed that po obj_~cJ:i()n, was . m.c:t?e or taken to the rell\ar k of the 
trial. judg~ wh~n; ·h~: oP..enc:cr hi.~, qu¢s.1:ioning __ of th~ ·Ci .. ~~~ndant ("I 
have to ask some··,ques.tio.ns •.. T. don'<t. t:h~~k· it would. be a fair 
trial to th.estate if.I didn't ask a que$tion ortwo. 11

), and held 
the rna t ter was._ no_t reviewable:.. · · 
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Rule 615. Exclusion ·of .W:i. trl,es~es· 

(a} General rule. At··the request of a party the court 
11laY. p:r;d~r .. ~itn~_~s.~s.:_excl~q_ed so .. tl1.~t. ~he~ ',c~qr1qt_ h~ .. ~t;: tl'l~. . 

. testimony of· othe·r· witnes·~es, ana····it 'T:c:tY····make i;h~ ·:~or<ler_··st- . 
its own motion. This rule does not auihorfie e~cilusio~ cif 
(1) a party who is ·a natural person, or (2) an officer or 
ein.plo~e,e ..... Qf.:_q. .. party t.hat;,_,is .not .a nat:,q~ql. _.per-.~_gtl d.~r?,fgi')aJ~~<l .. 
ap.itS, Fepresenta.~-~v.e·<by,_its ·attO'rney,/ o_r ·.(3f -~<t>,~rsqr):·whose-

. pr:.es~nqe is shown by .·a :·Pqrty t.o qe ei.~sent:tql .to tl}e ,pres~r,:""'7 
t~·tion .. of his 'caus'e •·· · · ·. ·· · · · · ·· · 

. . 

·.··< bJ·~:;~i·Preiimiri.ary. heB.rfngs. · .Nbt~i thstartdihg : subs'e.ctiOn 
(a) of ~his rule,. in a preliminary hear-ing if either party 
requ~sts it the magistrC}te ,tnust exclt1d.~ all nqn-party w:tt:-
neE?_ ses who hcive not b~~n.. examined... . . . . . ..... ·._;': 

•. 

{ c j . C~:tJ.d 'vii tnes~es • Ng.twi tbstarid:frig. subsecti()ris (a} 
and ('·b) h~reo~ or'. any ()ther @tatut'ory proyisioh'/'when a ··chfld· 

-~ is sum~oned a~ ~witness in any hearin~"in a~y cri~inal 
m~tt~r, including any preliminary hearing, parents, a counse
lor, friend or other person having a supportive re:lationship 
with ,.t:he _ ch~lc] may, in the .. diqcretion _·of the court, remain in 

:the c6urt,6bm d~ring the child's ~~stim9hY~ 
. .. .. :,· '' .. '~\~k- ... ; '· . . . _.. .. . . 

~ . ':-. ·. . . ' . 

R 615 



COMMEN.T 't'O .. RULE 615 

Prior Idaho Statutes.or.Riiles: Idaho Code SS 19.;..8i0 and 19-3023; 
. I.R.C~P. 43(b)(l0) arid 77(b) • 

. ... ·:, ···•. ··_: .. ~ :;,:,~·::·.;' ···; ~ ::·;-...: 

Comparable Federal Rule: ·. Subsection (a) is similar to F. R. E. 
61$, the only change being .··the s·ubstitutioh o~ .. the word "may" for 
"shall," making the Idaho Rule discretionary ratner than manda
tory;;.~.. Subsection (b) is added to incorporate Idaho ·code § · 19-810 

.'and .~·:s~ubsectio.h (c)i,,Is added to incorpor.ate Idaho Code:.§ 19-3023 • 
. ·.,·;·_.r'.-····· . ,· ··:·.,_..: .. ·· .. ··. . .... , _., . . 

Comment: Rule 615.contains a generaJ.rule that: pe~mf~s·the 
exclusion, with exceptions, of witnesses·in all actions and 
Pt.oceedings and. t.wo .spec~al .rules inco~p9r~tin~. a mandatory 
provision applicable only. in J?r.elirninary hearings etrid a 
discretionary provi~lqn ~elating to chil~ witnesses ln ~timinal 
action.s and proceegings. · · 

. Subsec::tion. (a) permits the .. court to exclude ·witnesses 
_upon. .. request ··1.(Qf .a:·:· party·· •.. cIt is a· ·matter-:· .Of,· disc·retiori. The 

·)··coutt:·:.may als.o· drde·r. exclusion .. on its -own'· m'otlon.· The intent of 
this part of ·the rti1'e"' .. i's to discourage· and expose fabrication, 
inaccuracy and collusion. No time is specified for making the. 
reques:t. 

As noted above, the 1angu·age of Idaho Rule· 615(a) is 
identical to F.R.E. 615 except to subs~itute the word "may" for 
"shall," making the Idaho Rule discretionary rather than
mand::a·.tory as in the Federal Rule. 

Rule 615(a) further provides that.riertain witnesses are 
not ::':s·ubj ect to exclusion. Under subpart ( 1) a party who is a 
natural person may not be~excluded which avoids constitutiohal 
problems of confrontation and due process. 

Under subpart (2~ .an officer or employee of a party that 
is not a natural person 4e~ignated as its representative by its 
attorney may not be excluded. The rule is silent whether more 
than one "representative" may be designated and no ·federal 
declsions have be~n found on the issue. See generally 3 J. 
Weinstein & M. Berger, we·instein' ~ Evidence 1( 615 [02] at 9 ( Supp. 

"1983), ~dvocating that ~[t]hete.must be wide dis6retion in the 
trial judge to allow multiple representatives." That part of the 

·-rule allowing the attorney to design~te the "~epresentative" was 
borrowed~ frorn the ;:.California Eyidence Code as being "simple and 
workable." . ·se·e':l· Fedetal Advisory Committee Notes to Rule· 615 •. 
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. . ·subpapt:··(JJ: confers ·9iscr:etiqn on the court to .exempt''· 
f:t;Qll) :exclusion '!a:,pers;on .. whqse·,presence is shown -by~;-a ·party to be 
~s·senti~f· to the .·pr.~sentation .of· his· caus·e/' e~g~·, .an expert 
:~e~d~d .. to · .. advif:)e counse·l dli~.i11.g trdal -or _one who .. will testify and 
_hGl,s;e :·h~s; · opin~on· ':<?n ):t.h~ .. fac.ts. in the par ti.cular .··case. ·· · 

... ·. 

The rule is.silent'as t~ conduct of "excluded witnesses" 
quts;i,d,e i;he··: ¢qurtr.o.OJ!l fang whether: .. :·they c.a,n or· shou-ld. be instructed 

···:t:o refrGl.ln ,from discusstng.·the::c:.ase with::.o•ther persons. ·The 
fed~:~al. 90~r ts hP:ye: jti~ica.ted >:that:_ the·. qo·~·r·~- should i,nstruct.: the 
witnesses ;nd.t .· tq :.dJscuss the ·c::ase w1 ~.h -_ap._yone other . than -.counsel 
for eithe~. s~_de. ~-··,see,-<:e.g, •. ·c Milqno-~.ich .. y~ .. uni.ted.,.S.tates., 275 
F.2d _71.6 .. ·:(4.-t:ll,·~,Gir •. i 1:--9~0"1' .\a~:f'd. in,,.-,part anq;: rev'd·in.pa.rt on : · 
other grounds', .365 U.S. 551, 81 S.Ct. 728, 5 L.Ed.2d 773 (1961); 
Gregory v. Un:ited ~States, 3€;,9 F·.~d 18)~ (D.:G.~- .. Cir. ·:J~q6). 
Direc.t;.ihg ~:the ,wi tness.es .. ,to ·.d:iscuss the c·ase <with --iio one, to ·the · 
exclusi-on of counse,l for •:)~;itq_~;r -s.ide ,, -may deprive a defendant~ 
witriesp }Qf . his ;~ixt:h ·A,met)q_rnen:t:-··.r:igQt :to ef-fective assistance -of 
counsel.'.qr arnount to a d~nial. of· -due prqc.e,S·S in a civil C~Se •. 
See generally 3 J •. w~instein & M. Berget;, Weinstein's Evidence. 

·:~';:· .. 1r 61_5 ro 2l ( supp. 19 8 3) • · 

The rule is also silent with respect to the consequences 
of noncompliance with-an order of exclusion. The :Eegeral courts 

·.· ... -:_:~ll~Y·~)·,h_~·ld _::1:_1)~;.~:.: _t,l1e:,;:Ea.J~_ure. __ qf _a --.. wi:~:n~ss:.>t<) ·c_ornply ;Wi\th a 
····· · se,q}J.e~~t~;.ation ~·ord~_:r:·\ao"~.s n,ot .·alon~ :render. his ·.tes·timony 

inadmi~~ss~hle,. United .StQ.tes >V:• -.warren, 578 ·F·. 2d 1058 (5th -~Gir,•· 
1978)"~· .. c:er.t. denied.,: ._446._q.s. 95·6, 100. s.ct.-·2928, 6.4 L.Ed.o2d-815 
(198,0.):.,, :and :th.a.,t .,:th~ .san.cti.o.n~ to. be ·.intposed lie within the 
di'scre.tion ·of the. ·court·, ·which may include citing the witness for 
contempt, permitting comment on the witness' noncompliance in 

,.ord.er .. to reflect on hts cre(libility, a-nd. refusing to let the 
wi tn_es~s .testify pr striking:· his .testimony. · See 1. J. Weinstein & 
M. Berger, .weinstein's,:Evidence-,r. 615[0-3]-··at-:Tif ·(Supp;. -~-1983)·. 

Rqle ... 615 ( aJ .-is conE;is.t.~nt ,with ~~ i..sting,. Idaho law to ·the 
e.xtent that e;~clusion under subs~-.ction ··(a) is :discretionary as is 
now provided ',in T·.R.C.P. 43 (b) (10) (f'o.rmerly Idaho Code § 
9~1201): ' 

If either party requests it the judge may 
exclude .from the courtroom any or all 
witn~sses, not at the time under examination, 
so that he may. not hear the testimony o:f other 
witnesses-. 

Unde.r I.R.C.P,.: 43(]:)) (10) exclusion is wholly in the 
cou_rt' s discretion'. and may::,be or,dereq on· the. court's own·., motion;. 
Paine v. Strom, 51 Idaho 532, 6 P.2d 849 (1931) ~ S~e also· State 
v. Madrid, 74 Idaho 200, 259· P.2d 1044 (1953)(no· abuseOf 
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discret·ion to .refuse to exclude rnother ·-and' daughter from trial 
. ,. for crying ,while. son is· testify-ing:' in<--lewd conduct- case); State 
·:···i·v. Dillon, ·· .. 93 Idaho 698, 471 P.2d 553 (-1970), cer·t. denied;'-401 
~.,'::_U.S· •. -9'42, 91 s.ct~ 9'47, ·28 L.Ed.2d 223 (T971)(exclus:Lon rests in 
· sound discretion .·of .the court .and. whe:n reques-ted by 'defendant, it 

is not error to e~clude witnesses for both ·sid~s). 

Three other Idaho cases have dealt-with issues related 
to exclusion of witne·sses'. In Stat·e v~ ·Oldham, 92 Idaho 124, 438 

,_,, P.2d 275 (1968) ,·.the Court· held that pernu.tt1ng a witness to 
·;.,·:. testify after earlier being :present in the .courtroom in 'violation 
·of~R exclusion or~er wa~ not an ~buse of. discretion or 
rev·~;~i:sible. ~~-!r"or i;:Q tpe. abse~ce of a s~owing of · preju~ice. 

State v .. Lo¥ez, 10.0· Idaho 99, 5.93 P.• 2d 1003 (.1979) 
involved a defendan.t>s motion that witness·es- be· excluded and· 
si·gre·gated~ The ·court '··suggested· to·· ·the ··;·bailif·f· that<' he· ''try ·to 
comply." The Cou.rt ·found that" there<'·wa$~'no abuse of discretion 
. in: the court's recommendation' to th~ b'cii,~iff in the absence ·of 
specific authority:. imposing a duty on ·the./ court to cause 
witnes'ses to be kept separated. It. is at·'=.most discretionary and 
.th~re ~as no showing of prejudice • 

. In State v. Christens~n, 100 Idahri 631, 603 P.2d 586 
· .(1.97.9) the ,Coqar.t_~, ... ·reaffirrn~ed >that. ,~h~, de.ci.::;ion . to. grant or deny a 
request._ ~.or · e~cll.isip:n,. :llnde'r r-.:,R~'C.;P·~\·.43(;;~1( ~o):is d·iscr_~tionary 

, and ·held· that "it ··fo'l'!<:)\'Ts ·· tha~.t: ... perniitt:lrig. ·exceptions . to or 
var·iat.:ion of the sequestration ·order' must "al~6 ·lie with-in the 
court '~s discretion, ·as does the ·'natu're of the sa'nc·tion imposed, 

j\: if any·;-; for violation of the order.'' Id~ at 634. 

Another provisioh of the Id~ho Rules of Civil Procedure 
may be affected by Rule 615. ·. I.R.c •. ~.· 77{b) provides in part 
that;·'" in· an action for· a ·a:lvorce·, .annulment; criminal · 

·conversation, seduction, or·breach of promise of marriage, the 
cour.r:<~s.rrnay exclude all persons 'from the courtroom except the 
offiC''ers of·· the court,- "the parties, their witnesses, a'nd counsel, 
provided that in any cause the court may, in the exer'cise Of a 
sound discretion during the examination of a witness, exclude any 
and all witnesses in -the cause.'' 

SubsectiQn (br·i'rfcotpdr·ates the rrtandator:y'prov1s1on of 
Idaho Code § 19-810. It :provides• 'that in· c:f preliminary hearing, 
the magistrate "must, upon motion. of either ·o:f· the parties, 
exclude ·all non-party witnesses w~o have not been examined. He 
may <also cause··the witnesses' tq be· ·J;fept separa.te, and',to ·be 
prevented· ~rom conversing: with,··each 'Other 'until all, witness·es 
h~ve· · be~n-· examined."~ · · 
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.. . The Idaho Committee was. concerned that failure to 
expressly. provide in Rule 615 for the mandatory exc.lusion of 
~.non-part}i witnesses in a preliminary hearing would be 
miscon~trued to meanAthat exclusion i~ discretiona~y and thus 
~hav~ ~xpressly incorporated that provision of the ~t~tute in~he 
.:rule. In addition to reducing and exposirtg fabric~tion and 
.. collusion, the provision is deemed desirable to p.rotec·t the right 
~of privacy of an accused at the p~eliminary hearing stage of the 
-process b~fore probable c~use. has been determined. · 

The failure to include the discretionary provision in 
the statute allowing the court to segregate witnesses is not 
meant to abrog~te it. Rather that p~rt of the statute is deemed 
to be a m~tt~t ~ore of p~ocedure 'than·of e~iderice. 

Subsection (c} incorporates the recently enacted Idaho 
Code§ 19-3023 which provides that "[w]hen a child is summoned as 
a witness in any hearing in any criminal matter, including any 
prelimin~ry hearing, notwithstanding any other statutory 
provision, parents·, a counselor, friend or other person having a· 
supportive relationship with the child may, in the discretion of 
the c6urt, remain in the courtroom during the childJs testimony." 

Rule 615 is not intended to affect the sta:tutes or rules 
allowing· or ·J~quiring exclusion of persons ·other t·h·an witnesses 
from hearings and 'trials, e.g I preliminary hear ing~:·S under Idaho 
Code § 19-811 or ju~enile hearings under Idaho Cod! § 16-1608, 
I.J.R. 10 and 22, nor the provisions bf I.R.C.P. 26(C)(5) (that 
discov~ry may be conducted with no one present except persons 
desigriated by the court) and I.R.C.P. 77(b) to the extent it 
permits the court in an action for divorce, annulment, criminal 
convers~tion, seduction, or breach of promise of marriage to 
exclude spectators from the courtroom. 

Action Recommended on Idaho Statutes or Rules: Repe.al I-R-C.l?. 
43(b)(10). 

Amend I.R.C.P. 77(b) to delete the language ", in the 
exercise of a sound discretion during the examination of a 
witness, exclude any and all witnesses in the cause." and 
.substitute the language, ."exc;lude .witnesses as provided .in .·the:. 
'Idaho· Rules of Evidence." . 

Revised 6/1/8 ~f (typo. ) c 615 p. 4 
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fNTROouctcnri .col1MENT, TO ARTICLE VI I 

.. OPINtQNs· A~O· EXPERT. TEST;J:MONY 

~~~jcf~:~II con~~rn$:Qpifi1ons ~nd~e~pe~t:t~sti~o~y·~rid 
is . intenqeq '·to lil;>era~iz,e .··th~ rule~ gov~rnlng · ~dmi9sibiJ_ity. r. It 

. appears tq. ha,~~ qqQ:~ ss>·:. ~n;. ~f}.e fe~~ral sy~l:em: w~ thotit. s;gril.fJcant 
PI"Qblemf:;,,.iri ~pp~ig.~tiqi) ary~l ha~ Qe¢n. ,:well. rec~ived in ·the federal 
co1,1r ts !t · .. · · · · • · · 

Rule· 701 removes the common law restraint barring laymen 
from testify~ng as to opinions or inferences. The rule permiti 
admission of-lay opinion or inference if it is based on personal 
observation and helpful to t:he determ1nation of an issue of fact~ 
Rule 702 adopts a similar helpfulness standard ~or expert testi
mony. In addition~ the qualifications requisite to the assump
tion of nexpert" stat~s have'been broadened to include skill, 
experience or t~aining. 

Rule 703 permits an expert, in forming an op~n~on, to 
rely upon hearsay or other inadmissible evidence--"if [it is] of 
a type reasonably relied upon by experts in a particular 
field"--as well as on firsthand knowledge or facts ·presented at 
the trial. ~he rule markedly widens the basis on which experts 
at common law could rest their opinions and is intended to · 
reflect more realistically .the practice of experts. 

Rule 704.provides that experts and laymen may give 
op~n~ons on the ultimate issues to be decided by the trier of 
fact. The rule reflects the underlying helpfulness standard and 
the liberalizing tendency of Articile VII. 

Rule 705 concerns procedure. It removes the necessity 
of adducing the foundation for an expert opinion before that 
opinion may b~. admitted. The burden of testing the adequacy of 
~n opinion' S·:·?;foundation is now placed on the opposing party's 
cross-examination. 

Finally, Rule 706 sets forth the procedure for court 
appointment of expert witnesses. 

Idaho Article VII is· identical ·to Federal Article VII 
~ith the. following exceptions: Idaho Rule 704 omits· subsection 
(b) of the Federal Rule which was added by Congress on October 
12, 1984: Rule 705 includ~s a provision requiring p~i6r 
disclosure of the underlying facts or data in discovery, if 
requested; and Rule 706 is conformed to state practice and Rule 
614(a)~ and omits subsection (·c) of the Federal Rule. 

The \.Federal Article VII rules have resulted in few 
problems of application in the .federal courts·. Under Rule 702 



some conflicts haye ·:deyelopeo .. ~i~.h., .r~~~~~ .• ~o ppvel scientific 
evidence and the stand·ard· that· f3Ho'ula.:··be. appii.Efd for admission of 
such· evidence,.- but:. ·no ~~ner:.c,t.lly applic.~ .. 9+.e. ~tandard appears 
feasible at this· time.· ·. Also some .divis.ioh· in the federal 
decisions has occurred under Rule 703 with respect to the 
admissibility of otherwise inadmissible he~rsay· which forms the 
u~derlying facts.qr data of ~~p~rt qeinion. So~e courts have 

.applied a "r~a§on.ab~E!,.r~~ian9~"· ~tandard while others ~refer a 
trustwor;t'hiness ·appr·oa..ch. ··· · Notwi thstand'ing this difference in 
approaches to the qqes t'iop., rio. sign i~i9apt p(oblefi\S have. . 
resulted. See generally',· Epstei'n·, Emerglng Problems Under the 
Federal Rules of Evidence, A.B.A. Sec. of Litig., 190-203 (1983). 

~- ... 
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,Articl~. ·.,~(!.I. 

OPINIONS AND.EXPERT TESTIMONY 

Rule 701. Opinion Testimony by Lay. Witness 

· · · _ .. _· :tf <the ·witness. is :not .. ~t:~st'ifying ·cis: ._13n. ~kper t, · .his.·.: __ 
tes'ttmony ., in 'the fdfm''•o'f opinions or in'fer'ences is l'irni ted to 
thos~ opinions or inf~rences which are (a) rationally based 
on th~ per;c~Ption oJ the· witne,s~ a,nq .(1?) helpfu:J_.to a cl~ar 

· qnder$tCi.~,8~n9. ·of. _h~.$ t;estinfony·:or ·:the_ ··geter.miqation of a :fact 
in issue·;;_ .. ,... · · · · 

R 701 



tOMM~NT TO RULE 701 

Prior Idaho Statutes or RUles: None. 

Compaxable Federal Rule: Identical to F.R.E. 701 except that the 
numbering of the subdivisions are changed .to arabic numerals. 

Comme~nt: Rule 701 chan9es the common law .rule that lay witnesses 
cannot giv~opirtfo~ testimony. It'abandons the traditional rule 
of exclusion in favor of a discretionary rule of admission in 
recognition of the actual practice of the courts in thi~ area of · 
law. 

. Under the traditional rule op1n1ons of lay witnesses are 
allowed under the "collective facts" exception where a shorthand 
expression is "necessary" because artibulation of more primary 
components is impossible or highly impracticable (as where a lay 

.witness is allowed to testify in terms of "sanity," "speed," or 
"intoxication"). · 

'~~~ 

.,_.. ~;':Rule~:-70l:·.,seeks· to balance ·the need for :relevant evidence 
.,; .. r·agains;t the .danger of, .. admitting unreliable testimony. It 

recognizes that necessity and expedience may dictate receiving 
opiniop evidenc·e, but that. a factual account insofar as feasible 

:·>may fu~J;ther the. values of the adv~rsary system. See generally 3 · 
J. Weinstein & M. Berge~, Weinstein's Evidence ~ 701[01] (Supp. 
1983). 

Rule 701 imposes two requirements before a lay witness' 
testi<mony in the form of opinions or inferences can be received 
in evidence: first, the opinions or inferences mus.t be rationally 
baseq:;;·,.:on the witness' own perception and second, the opinions or 
infe.rences must be ''·helpful to the trier of· fact. "In. order to 
comply ~ith the first requirement, the testimony,mustinitially· 
pass the personal kno~ledge~requirement of Rule 602 which is 
incorporated in Rule 701. But even. if the witness does have the 
requisite personal kn6wledge, any inferences or opinions he 
expresses must thereafter pass the ~ational connection and 
"helpful" tests of Rule 701. • •• The rational ,connection test 
means only that· the opinion or inference is one which a. normal 
person would ·form on the basis of.· the observed facts • He may 
express the opinion or inference rather than the uriderlying 
observations .if tha expression would be helpful. to a clear 
understan~~ng of hi~ te~timony or th~ determ~n~tion of a fact in 
issue."{ ·:,j'· J. Weinstein & M. Berger, Weinstein's Evidence ,, 
701[04] at l0;0-,ll,. (Supp. 1983). .• 

··:·\(>: ...... . . 
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·The Idaho d~cisions are in substantial conformance with· 
·the objective\, s~ated··:.,i:n; R.ule:: .101·~ ·The.;.,~ul.e in. Idaho .. :was stated 

,:·-~---·· · .Et~t 

in State· v~;···,Williamsi 103 :Iqaho 635; 65l;·.P.2d •. 569 (Ct:• App·~' 
1 9 8 '2 ) : ~ . . ·. '·~: .... ; ' -·~ 

'., ... . . 

·~'The traditional·:·,·rule in Idaho has<been 
··that· a .wit:riess may.< testify ·only.as ·.to. concrete 
·f~:<.tt:.~ ,.within •. tl}e :' §cope .. ·of·,:h_is.. own .·.• ob.ser:vation, 
···cbrt1Il16ri"·'·knowfedge';·and . rec~lle~tion . -.as ~d.istin~ · . 
. ·gilished from ... his :.opinion~< · •. · ~: .• : aowe·v·er;···~ari 
exc~pt;.ion· to thia .. :tule J:1~s. ·~yo.ly¢d. ·Our 
Supp§rrr~ G,qpr:~.h~·s· h~'f(J .·that•·a.·trial·>court··~ in 
·~.ts.,discretion; ';may·"·a.llow·a:,)~L:ay·r·witriess -··to 
state .. an ;'.impression··:>. or··· conclq$i.()n :;:tbql1t ;a:' .. '·.: 
matter 9 .. f fe3:,c~~ wJtl'l~.~l·:l:lis kpdw.~~d;g~:•(:.; < ~ . ;; • · 

·.'·:::· .<·· 

However, all opinion testimony .:...wJ;l~ther 
·· ~qy or expert\~ is, subject' .t·o the restriction 
that opinions:· should- :not·. extend< to' factual 
matters capable of being presented fully to 
the triers of fact •·" 

Id. at 576-577'~ · See·:also, ~'··State v. Fenley, 103 ·Idaho 199, 
203, 646 P. 2.d 441 (Ct. App. '· 1982) ("A trial .·court; irt its·-·' 
disct~:t.,ioh·"t ·miiY· (lllow a·.lay witness. t6 state an· impression or 

,,.:. ·'·· Concltis>ioh·>~abbu.ti··r·a·':ma t:t:t ·,of>: fa·ct·.'~.·wtfqin :<his . knowledge.")·~· Stc:1te. 
·. ·v·· (Qqrty,· Jp.3·ro·aho' 332i·::647 xP. 2d 7B8·.·::(tt •. '··.App~· .. 198.2 ); · .. state,:·v·~;>>·• 

crook(:> 98 ·Idaho> 3 83 ·; 56 5 .• P. 2d ·57 6. ( 197 7) ( adrnissihili t.y ·and/· · · 
.· ::'·cotnpet:ency.· of opinion •testimony ;· either expert or non--expert,. is 

· '· #{la~g~lW' discret~.onary:~~~th the. trial •\GOurt); . ?tate .v~· Cutle:r ,··j·?4 
Idaho ·295,,48G P~2a··1008 (1971J.;· .. Howa.r:'d;v~ ·Missman,·• 81 :J;dqho~·,82,· 
337 P. 2d 592 (1~59) (a non-expert w,itness may give hi·~ conclusion 
or, impr~ssion he gai~s ~rom conduct of another where, because of 
its· nature~;-: the·•· ultimate.··· :ea.ct in issue is·" difficful t to expr·ess in 
ternts•.of .evidentiary:' facts; but.>witness must-<be:;.one.:;~who ·was in·.~· 
position · tc):: know facts .. upon wh'ich :conclusion:· is,:based.;; ancL.J'l~ ··· 
must. first··••·.·have •.te~ti:fied·····.·.to .such ·facts),:. ,•Cf~:·i e

6
j·• ,-·:Sturgis ,v. 

Garrett1 85, Idaho 364 1 -368., · 379 .P~2d:.·658, 6~(19 . ) ("It. is. for 
the j ux;y.<··or·';' th~'.·court·l >~as··· the . ?ase may· be., ·whenev~r ..••• ·the·· question 
is one< which, can be· decided by: ord~nary expertence:·: and knowledge, 
to determine t~e truth as to the ·.,.e~Jd:ntifil fact:~ Jro1Tt ,,·the .';facts 
stated' by the witness·, and,. 'to' "draw ',the ·.conc~·usio'ns.:qeo".~ctfble 
from pUCh ~vidential facts by· the exercise Of thefr•• own .juqgment 
and reasoning power~ without hearing the opinio~s of 

. wi tne·'sses ~ n) • 

Because a ·trial court; in its discretion,, inay allow· a 
l~y·· w·±tnes9. to.· st:ate·:.an_;impression ~o~ <::(.?nc:I.Q.sfon:cq.p.qpt. a .. matt~r · 
of f'acti wi'thipO:hfs,: .. ){now1~d~~ ,· "ft;·,fs. the·:.; underlying'· factual. basis 
·of th·e •· ~ ·: [witn~$s'·J·• tes-t~i.m()n.y,-·~not the opinion format of his 
testimony, th~.t· is·.,.a·t issue.·.·.". St'ate··,v.,Fenley~i 103 Idaho:at· 
202. 
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. The Idaho .. Supre-me·- Court·_ has allowed: lay witness op1n1ons 
to describe the appearance of·_ an, apparent physical' :conditto_n, 

_ ~'~'State v. Reyna, 92 Idaho 669, 4~8 P.2d762 
(1968)(odor, bloodshot eye~, staggering, slurred speech)r State 

_v. Thomas, 79Idano.372, 3;1.8 P .• 2d.592 (l9,57)(intoxication)~ 
··Reinhold v. -Sp~ncer, 53 Idahq.688,· 26·P•2d 796(l.933l.(to describe 

: .. ,pain suffered. by-: (;lhother person)~ McClain v. :Lewis.ton. Interstate 
Fa i r & Ra c i ng Ass 'n • , 1 7 Idaho 6 3 , · 10 4 _ p:. 1 0 15 - ( 19 0 9 ) (extent of 
suffering from-injury), and to.describemental condition or 
capacity, see,:~i Chamberlin_v.•-:George,·r:63_--Idaho·658, 125 P.2d 
307 ('1942)(sanity of another pe'rson.); Herring v. Davis, 47 Idaho 
211Fy~273 P. 757- (1:~29) (a person!s mental condition);- McGrath v. 
West:·•·:End Orchard :&?··~Land- Co. ,.43. -Idaho}25-51 -.·251 P.:-623:J~ 
( 192;6.) (sanity); We be~ v .-.Della Mountain Min. Co.' l4 '··Idaho 404, 
94 P. 441 (1908)(comparisons between ~GtS and conductof a person 
who was at. a given tim.e, .. , s·ane. and, h.is acts at ·a,. time :when he was 
laboring under mental· .disabilities),·· (sanity and colllpetency to 

-transact business~by c1ose·acquaintanc~). 

The Idaho Courts have upheld testimony by a- Jay·. witness 
·.,_,:: ... that stains had the appearance ·of blood, State v. Ramirez, 33 

Idaho 803, 199- P~ 376 (192_1); state· v. Rice, 7 Idaho 762, .66 P. 
87 (1901); that a lay:.witness-familia·r with a person's 

-, pand_wr: iting . can g~ve:_ his. o-pinion. as t:o the g.enpineness of .. the 
\sj.gna tt.l:re· 1 ~·:stt;ate·>V~-- >Eubanks,_ 86:'),Idaho 32:,;:·:;\:-38 3. P_~ :2d:.342. (1963) ; 

t· _St.~tq$-'·\V,~ My~rs r- 36,::-.-:,]}daho ·,396 I 211'· P'~ ·· 440::•- (i9-22}; State·, y ~ ,. 13ond, 
12 Idaho 424, 86>P.· 43. (1906); ··and a lay:wit:ness',_:t~stimony· as to 
his r:e.cognition ·of the voice and_ an opinion conc'erning the -
identi~y of- the 9:aller;,see,.-~!..9 .. !) :State;~·V'~ Marlar,, 94 Idaho 803, 
498 P·-·~2d 1276 (1~7~')~ St~te.v. Fenley, 10·3- Idaho 199, 646 P.2d 
4 41 ( C t • A pp .o 1 9 8 ~ ) • 

Idaho has also allowed·.~ lay wi~ness,. who is the owner, 
to testify to theva1ue of·personal property, __ see., ~~Howes v. 
Curtis, 104 Idaho 563, 568, 661 P.2d;72.9, 734 (1983)("It is 
settled rule. ~n IQeihO tha~ the owr1er of property is· a. competent 
witness to its value, as he~- is presumed to. be familiar with its 
value by reason of inquiries,_ comparisons,. purchases and 
sales."};· Bratton .v··. Slipinger r _9-J:; Idah().· 248-,·q. 460 -P~ ~d· 383 -
( 1969) J Weaver v'•·': V-illcHje of:: Bancroft I; 92 Idaho::189 v 439l?. 2d. 697 
(19~_8); Rileyv·. Lars()rt·l. ~~-;Ida~o 831·,~-32 ¥-2d 775 .. (1967), 42 
A~,L.R.3d 1274 ·{1972')-; ·the·:.value: of._real·property, -see, e.g.,· 
Bratton v. Slininget,.~93' ldaho.:248~ Weaver .v.Villi9'Ei o~ 
Bancroft, 92 Idaho· 189-J Taysom v. _Taysom, 82 Idaho 58, :349 P.2d 
556 ( !960) ~ the V(l1ue 9f s~rvices rendered, Chapman -:r. Booth, 71 
Idaho'. 359:1 232. P.2d 668 · (1951) t _and; the' atnoun-t- o-f';'damages 
suffered, Tho~as :;Belicopter·s, Jnc. , V"~· Sano Tan.·,~anche.s,:; :L.0:2 Tgaho 
567-,- 6~3 · J? .• 2d. -1).45 · (1981-l; __ Nor a v •. Safe¢o":Ins ~··--.Co. , . 9:9 Idaho _ 6 0, 

' 577. P. 2d 34 7 · (l9,78); S:mi th· v. a.tg Lost- River Irr. Dist., 83 Idaho 
3741 ·:364:. p ._2Q;,~;;:_l4Q . (19 Ql) • ·-. 
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. Lay witness testimopy bGtf? ,.b~~ri ~~ll()weo." as t<>:, spee,«:i, 
Dawson v •. Olson, 97· Idaho 274~ 543 P~·2a· 499 {!"975); we.r.th ·v. 
:~:t:"O~P~F9,~;,. ~p, .. Jd(3.h9;.<:20~, 40.~, P. ~-9 ·4~]. ~.Jl965). aQ.q_,: t.h:f3-t .,brakes on a 

· ~t~_h;.c:l_~--': w~te · po .. :9-'<?p9t _GaYha.r.t v·~ .. schwiib.e, .~o ... Iqah<;> 354, 330 P. 2d 
~.3 ~.7 ···<t95e r~ · · ···· · · · ·· 

'•!·''.····.;·-, .. ·· :· . ......... . 

. ;;_? ,. .. . : +rt< chry,t~ci~t, a' i?ly>_w1'th~f3f3>rn~fy ~9~ ~lv'e_.c:ll,l ()pJniQ',n as to 
.a'·questi6'n o:f law,'Hawkins··v~ 'Chandler, 8S.Idaho.·2o,··396 :P·~2d 123 
· (1964); the state.: of mind of another person, Colwell v. Bothwell, 
60 Idaho 107, 89 P.2d 193 (1939}; the ultimate f~ct to be 

.::determined by the jury, see,, ~' State v. Dillon, 93 Idaho 698, 
·. 471 P. 2d 5~3 {1970), cert. denied1 40l u.s. 942, 91 s.ct. 947, 28 

L.Ed.2d 223 (197~); Pierce-v. Barenberg, 91 Idaho 354, 421 P.2d 
~~149 (1966);~B~tland v. City ofhHailey, 61 Idaho 333, 101 P.2d 17 

(1940); -dr the cause ·of· his· rned ical condition, Flowerdew v. 
Warner, 90 Idaho 164~ 409 P.2d 110 (1965). 

As to testimony on the ultimate issue, see Rule 704 
··which abolishes the objection to opinion testimony 6n the 
·ultimate issue of fact. 

Adoption of Rule 701 places the emphasis on the issue of 
·.whether there is the underlying factual basis for the witness' 

testimony rather than whether it is in the opinion~format. As 
i·S the<case u,P.·der. exist·irig. Idaho law,. if the wi tnes1s does not 

, p.o.ssess· ·'the, ·p~r~3onal k·now1edge ·of .t~e ··facts or if. h~is observa
tions· .or conclus.ions would. not be helpful to a clea:r under
standi:ng of his testimony or the determ-ination of a· fact in 
issue it remains inadmissible. 

Action Recommended on Idaho Statutes or Rules: None required. 
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. ~, ·- . 

Rule 70.2. Testi~OJlY~, by, Ex~'er·t~ 

If sc~entlfic, ·technical, or ot:her. specialized knowledge 
will assi~t th~ ~rier'bf f~ct to understartd th~:~viderice br 
to determine a fact .in issue, a witness qualified as an ex
pert by knowledge, skill, ~xperi~nce, training, or ~ducation, 
may testify· thereto irt th~ form of an opinion or otherwise • 

R 702 



Comparable Federal Rule·:. ,Identj;cal· to F •. R. E •. 702. · 

Comment,:. -l(uie 702 favor.s the· -admissibility of·· testimony by 
.experts· if relevan.t. and. if it will assist· 'the· tr:ie-r of .. f:act ·to· · .. 
·under.stand tb~:. evldehc~ 'or, ~.esolVoe ·a· .. ·cohtroverted .is'S~~· .of fact, 
·regardless :(uhqer. Rule 704) o:f whether. it. is an ul,birnate_issue· of 
fact. The ;tes.t·.··.of·· "helpfulness"· under this :r;ule ·is essentially 
the sam~ as i&·embodi~d iri Rule 7nl. 

The .dete.rmination whether the. testimony. of ·an, expert . 
:will be helpful to the trier of fact must: be made .on a case~by:.. 
case basis. Consequently, the federal courts have recognized 

-:·that 11 the trial judge· has broad disc·retion in the matter qf 
admission.: or. exclusion oJ expert evidence, and his action is to 

·~:be sustained unless manife·stly ~rroneous. II Salem v. United 
States Lines·, 370 u.s. 3l·;.,.a2·s.ct •. 1119, 8 L.-Ed.2d 313 (.1962) • 

. .See al.SO-::·M.cGr~g_gor.~.Don:iger. Inc.: v ~ .· ~ .. r.i.z zle rnc •.. , 59 9 .F. 2d 112 6 ( 2d 
Cft:~·19•}'9')j.:•:.u~nLt:ed,''Stahes V. · a·env:eniste·, 564~ F.~·2d ·'335 {9th Cir. 
1977}. .. . 

. The. rule .is said to "fav9r 11 adm.is£3ibifity of expert 
· testimony to the extent that it modif·ies the former fede:ral 
decisions which excluded expert testimony on the ground that 
there was ·no~ nee.d :(:or expert testimony unless· the issue to which 

!the· testimony :woUld'- be -directed :ie "not within -the qpmmon 
·knowled-ge ... of the average ·layman·." . Br:idger .. v. Uniqn·,.RaL1way .Co. , 
355 F. 2d 382:, 387 (6th Cir. 1966). · Such a test· ,is deemed: to be 
incompat~}:)le:. with the standar.q qf ·.-helpfulness .expressed Jn Rule 

:102. ZE:fnith·:~adio ·Gorp·-. <V._· Matsushita Electric .Industrial Co.,. 
Inc. , 505: F. Stfpp •. 131-3,., (E •. o •. :_Pa:~ 1980) • See also· 3 J. Weinstein 
&M:" Berger, We.i.nstei'n • s Evidence 1r 702 [02]., (Supp.·. 1.983). 

·It is recognized that .trial courts may difrer in their 
assesslllen·t .of the pelpfulness. of: pa~;ticular. kinds .of expert. 
testimony •. Bec~use· of.:the ·ru~es• emp}l~~is .on liberalizing expert 
testimony, ·doubts about whether ari expert's testimony will be 
useful 'should ·general.l~y be resolved in f'avot .of admissibility '. 
unless there are strong factors such as time or surprise favoring 
exclusion. Irrelevant testimony would obviously not be 
"helpful." Expert<t·es.timony. may. 'als.o be excluded ·when it would 

. ·confuse ·the jury·l' be .more pr:ejudicia:l th.an ;probative, or be 
needlessly ·time-...con.suming·. -/In -making its qetermina.tion, a..s under 
Rul·e: 403;, the~~·;t~,aui·:tE .. will::,·:have~: .. to c'on·sider ~the: .particular fac.ts. of 
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· the case. See general~;y.···l!_~a~ W~inst:e·:fn & M. Berger, Weinstein's 
Evidence , 702 [02] {Supp~_ 1983). · 

If the proffered opinion evidence would be a novel form 
·of expertise which has not yet rece'ived. judicial· sanction, the 
co~rt must make an initial inquiry to determine whether the new 
technique or principle is sufficiently reliable so that it will 

:·aid the jury in reaching· ~dc~~at~Yes~lt~~ 

Prior to enactment of the Federal Rules of Evidence, the 
federal courts often applied the "generaTscierttific acceptance" 
stan.~taxd which origina.ted- ~n Frye v. Un:ited State.s, 293 Fed. 1013 

·~.(D~·c:?;r~>-cir.· 1923). · ·Un~er that standard .the· technique or principle 
"musr~.~, be sufffcien'tly established ··to have_ gained ·"general . 

· 4cce·p~tance in· the particular field in . which it· belongs·." Id. at 
· 1014:. The standard has been ·criticized, McCormick-, Evidence 
§ 203 at 491 ( 1972). The federal .courts are divided- on the issue 
in their application of Rule 70:2 and. it does n'o:t ··a.ppea·r: that any 
clear. generally. applicable sta'ndard can be detected· ·ar··formulated 

.• .. at:~ this time. · It is al:so unclear to what ::extent -a. Frye analysis 
.::- will ptoduce ·results diffe·re-nt ·-from a'- helpfulness or relevance 

analys·is as under Rl11e AOJ. compare United States v.-~- McDanie·l, 
, 538 F.2d 408, 413·,<o.c. Cir. 1976) and United States.:v· •. Baller, 

519 F;.2d 46-3, 4~66· (4th Cir.·), cer-t. denied, 423· u.s. 10:l9 1 95 
.. -· .. '. ;S ~: C't·~. '4!? 6 ; · _:4 ·6.\~L. Ed~, ~c1-.,3 .~:t_?:':(:,1,97. 51':( pq_t;h-· de.~:Ji;':::·Wi 't:h:· .,,~J?-~9 tog t' a phi c 

,~·-v.oice ··identlf-;:i·ca.tiori):~;,._:~·s~e:~·~a,:Lso_-V·Unit·ed,··states~: .. ,:v,~.;:.:.~rano.wsk_i ,_ ·659 
·F .• 2d 750 (7th Cir. --~·9S:'i'). See generally 3 J. Weinstein & M. 
Berger , Weinstein '· s Ey ide n c ~ ,r 7 0 2 [ 0 3] ( s u pp • 19 8 3) ( c it e s Ninth 
Circuit: decisions requiring general scientific acceptance as a 
prereqUisite to·• admiss'ibi.lity). 

The requirement of general scientific acceptance is in 
·1· effect a requirement that· the probative value of. the evidence. not 

be .s?~:'anificantly outweig}ied .by the risks, of jury t:onfusion, time 
wast:l~'hg, or undue prejudice. Since that balancing is required 
unde':~;'-.'?·Rule 403, and· since· -literal application- of the general 

·sc.ie:.n:t.ific acc~ptance test would preqlud,~ .use of>·newly. d~veloped 
processes, evert· in_ contexts where they would pose no 'significant 
risks to the adjudicatory ·proc~,s_§;. :this r\lle r~qpireS:t·'O:nly 
evidence of reliability. for· the· foundation. Treating 
admissibility of s·cientif'ic·- e:vidence•-- as .. ·.a·:·_.relevancy problem 
ac_cords· with· ~.he~ moq~tn vi~W.~· · ·See ~~g .i ,.·.:State dv· •. Williams·, 446 
N·~E-.2d. 444 (On·io :198Jlr Bcirmeyer··v'. ·Montana· Power-.C.o. ,. 657,.P···2d 
594·:- · (Mont •. 19~·})1;, · s·tctte: ·v·.; Hall, '297J N.;W. 2d 80 -'(Iowa 1980)7 Sta·te 
v. Williams, 388 ·A~ 2·a soo (Me.· 1978)7- United States :v~- Williams, 
583' F.2d 1194 ( 2d ·cfr:: .• ::-1978 y.. · · 

In add::tt.lon:·' 'to ·~eighing ·.pt'(lbative: fac.tot.s :under Rule · 
.403, the ·court should ·also assess'_the qartgers. p.o:~sed by the 
particula.r- kind:·· of. ~xpe-rt ·scientific ·evid'ence:and :evaluate, the 
·aeg'ree·. to' wbi'<lih~_-·.;d·urots tnig·ht· ·;l:),~::~~over-tmpressed··""by.:/-the' aura of 
·r~liabiliti surr6~ndihg the eviderice l~st the~·abdicate their 
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~:pie.··o·f··:/c_r:ftic .. al::;~;,~s~:~.s.rner.f<t. •.. · ·see··<Jen~ra11y· 3·. ~.;· weinstein- &· ·· .. M·~. 
Ber··ger·/ .Weins.t·e·fn·•.:·sJ:::Evide'iice: 1r 102 [03) · < supp. 1983 > ~ 

:· ' ' . :~ ::: ·:: .'·: .. ; .' 

.... : _::·::.·. RU1e>:1·o.2<:oe::f,:i?h'~'s_·. ·the _qu~J: l'f1:catdJons:. :of··.:art.· :expe rJ:, ___ in .. _ .. · 
broad ter:ms •.. :.; ·.:.~.;t.;.·requ::j;~~s· (t;h.c:lt:,:~ the e·:kpert wi'tness. be: qua:Cifie(f, by 
"khowledg~, sk-i:ll,, ·ex'}?ei·ten.ce ,·. train1pg, or educ .. at'i'on-.~~: : Utlder·, 

.Rule:.:_ ttl4 (''a}· the dete·r'ili.i:natibh ·of> the·i qti_~lJJic.ati<>IJ..:: of. the :exper:.t 
is a -matter for the judge I ·and lies within his soUnd'' discretion• 
The federal courts haye held his ruling will not b~ overturned in 
the absence of· .:a. ·d~:~~ar>abuse··of: diSct~etfonc;. :':See·, e •9. I . Soo Line 
R. Co. v. Fruel:Hruf\.'Cor·p··. 1 . 547 F.·2d' 1365 {8th· cir.;:·t.977'). 

,: ;' ·. . .. , . -~ <>t :~ 

The,· •f:ea·e:r>al\>decisioris··have P'oih.tea•·· out .·t.ha·t·· the expert 
need not have· complete:.;,kno~wl,,eage-c abou·b<,the:. 1:fieid·,,~nn.question. He. 
need not he cert~1hi<and::heL;need.',~not<be·unbiased. :,He ne.ed only be 
able to aid the::;'jul~-y in: t'esolving•: a r·elevaht· issue •. :· See 3 J •. 
Weinstein & M. Be'rger:,-. Weinst·ein' s Evidern:::':e:,~ ,r 702[0.41--rB"upp. 
1983). . .. .. 

As noted by the Federal Advisory Committee, the rule is 
··.· .. bro:adl~M phrased. "[T}he expert is v::iewed, not in> a narrow sense, 

bu:t as-::·:<a person· qtia'lified by knowledge, skill,· experience 1 

training or education.. Thus within the sbope· of the rule are "riot 
only ~~p~_rts tn··~he. stricte·st sens~ of the word, e.g. 1 physi- ~·~ 

... 9.-~«1n~$.·~->tP:hy:s ~c,#'$:t}=? i; .. aJ:l<f ~r chlte9 ts·, . but ·also ·'t:l1~ .lC\r9~' .group..-.: -:~)::· 
· .'·:soniet.1~efs_.>·<ja1lfed··~·.,·•·sk;ill ed ... · .witne sse·s·, .s·uch·:·'as.'banke r.s·: or ·. ;· ·. ·::~~~!,: 

r·cf:ndcdwnEfr·.$<te·s:tif~r:i:n<.r ··.t:b·T'and: Values\."· ·Notes ·df ··Federal:· Adv:i.s6~y 
.cofurn.i_t::tee· ·on>. E,>r·qpo.~<:d Rlile:··.·70 2 ~ ' · · 

i:~~;;·· ' . ._, -~. ·.· . -: · .... : ... :._:._·~ · ... _ ·. : ___ . ·..... _ .. : .... ··_:· ... ·_: .. ..":-" .. _.·.;::·._:_ ... =·:~-:- ::-- ·-: -··- -/ .. ·.··. j :. . . .·_ 

· ·:t.~;~·· Rule .. 702-·irecogniz,es J:hat··ah:'expert-rnay ·t?stify.·in the· 
form of an opinion or. otherwise.· Thus, the expert mighbprov±d~ 
factual data or give the jury background material in a te~hnical 
·ar.ea _or :~:lve a· dissertati .. ().n·, or exp·q?i'tiorr.pf J3cientific .or other 
pri.riciple·s .. re.levant·'·to ··the•··.·c~s·e;'··Teaviri9_ ·>the ·trie'r· :.of, __ .fact. ·to 
apply them to· the fa·:ct:s.·. ·E.,g • .,i an•:.tex:pert may explain··:·techriiques 
of. pickpocke·ts ·fri'·:a. :crimlnal'? prosecutdsoh·~·for· ._such·;,activt tY or the 

'mechanics 'bf >ti~he <numbet··s ··game <l'n· ca'S'e",;ot that kind •. ·.r :' ·.. . . , · .. 

-:Idctho ·Taw fs····substanfially in· accord wi'th Rule 702. · 

In Stur'gis' v. Garre.ft, 85 IdahOq 364, 379 P.2d 658 
( 196 3) ;·. expert .t'e's-timo~;y .was _defineCi· a~:f· fol+ows :·.. -'.~E-xpe.rt 

·testimony is the '.testimo'ny. ··of· persons who· are particu:la·rly 
skil~ed, learned, or experienced in a particular art, s~ience~ 
trade, bus~ness 1 profession~ or vocation~ a ~borough knowledge of 
which Is not P?SSess.ed ;by men in general, . in regard. to lllatters 
connected .. th~·re~{ith." · Id·.' at ·368, (quoting with· appr.oval 20 
Am.-Jur-. Evide,nce·,_,·se,~~:· ·764; p. '634),- · 

In 'seve·ral'·de'cfsio:·n~<th·e ···id'aho -·Court ·:has :•de·f:·iried an 
. . · ~·*'J?er:t, -~~9-~_·.f or;,+,.ow·~. <.'.- - ~:.'fArt :-,i~'·~p~i ~. '?f:'s :' ... g.;e·fiErra11Y: .,-d. ~--~::~:ned ·.-as:-' so~e,on e . 

. po·_sse:sst:ng. ·a <'certi'airi·. s'kf-];:T:·.or •. ·:~Jfovil~qge :t~.th~·:ctr ·:ts~ beyond ·.-the .. · 
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-cc:>mpetence .of ;•the avetag:~ 1-ayrna_f1 ,or jQrq.r_.," -.,Potter v. Mulberry, 
100 Idaho 42.~., ;4l2i _599>P~.2d 1.000 .(19']9J·J Sto.dda~d~-v~ Nelf3Qp, 99 
Idaho 293, 297, 581 P. 2d 339 ( 1978) 1 ·Bean v ~ · Diam·ond Alkali 
ComRany,- 9:3: ··Idaho·:. 32, 14,-.4·.54 P.2d .,69· (:1969};·· Basye v. Hayes, 58 
Ida o 569 '· 76 P. 2d 4.35 ( 1938) •. See also qreenstr.eet v. . . . · . 
Greenstreet, 65 'Idaho 36, 139 P.2d 239 (1943), where the .Court, 
quoting from. Ausmus ... v •.. Peop)..e,, 47 Colo. 167, 107 g. 205 (1909), 
defined an expert as: · · 

"**.*one who.has.superior knowl~dge of a 
subject, and ·is therefore able to aff()rd the 
tribunal having the matter undet corisideration 
a special assista~ce~ and his knowledge may 
have· be~;n.acquired. by professional, 
scientific, OJ:> technical···training or by 
practical experience in soJne .. fie:td of human .·. 

· ac·tiyity con,~e.r::r.ii'lg: .. on ,.him :an. e.speci.al· 
knowledge not.shared by men in general." 65 
Idaho at 42, 139 P.2d at 242. 

· The special knowledge· :need not b~· obtained. from formal 
· training or education::·· ... · "It. is settled tha:t. for;rnal training or 

-~ education is not essen.t;ial to qualify a witness as an expert •. 
Practical experience will suf~f ice for; such purpose." -Bean v. 
Diamond Al~aliJ, ComJ?any,· ·:93 .. Idapq, a:t 35 Jcit).ng -Greenstreet v. _ 
G r e·e n s t r.-e e t··A·.;6·5 •.· Idaho:.:, ~.Q;) \ ... · ··• ~.s~ e :x.al:s o the··;:. ·,,fo-l·~pw-:tpg . pas e s .. · t n wh i c h 
witnesses by reason·;,i.p~f~·.occupati6nal .ex;pey;ienqe Yl~re. ·alJ.owed to, 
express expert opinions on variou.s" issue.s: . J3~S·Y~· V~. -Hayes.,. S8 
.Idaho 569~ Hobbs v. Union Pacific R.R. Co., ·62 Idaho 58, 108 P.2d 
84:J~,'· (1940) 1 Davis v. Ne1son-Deppe, Inc. 1 91 ·.Idaho 463, 424 P. 2d 
733 (1967). . . 

In Bean v. Diamond .Alkali Company, the majori,ty 
permitted onion f.armers to testify .. that it. was their qp~nion that 
an o.nion. seed crop had be~:l'l· damageq by ·a certain chemic-c;tl. The 
diss~pting opinion by Mc.Qqade, ;] • , and Donald.son, J,~··t· concurring, 
poi1tted OUt tq,a,.t the., witnesseS· may .pave known, a ·lqt about. growing 

.,·onion seed and·· onions, but were· "just fairly familiar:·'~ with 
diseases in. such c~ops, and thus not qualified to. exg:_~ess their 
opinion on that point, quoting from Wigmore, Evide-nce:·§ 555 (3d 
ed. 1940), that "the qapctcity ·[to give ,exJ?ert · ~~st.:lmony] is in 
every case·.a ·relative .. one.,-. t.~~e.,, rei:a..tiv.e to th..e ~opic about-

. which the .person is ask.ed to make h.:is st:atemen.t. • ~-• ~ ·~ · ~3 Idaho 
at 36. · · 

· The diverse oPfr1ions. in. Bean point ot(t ._ .. the ne,ed for a 
· ruie that .:permits flextbtl:Lty. i.·l'l deteril\ining -wheth.er the expe.rt 
is. qualified i;ind whether. his. d;e·s:t~mony;: .. \'?·ill.,·.be · ~!.~helpfu.l" tq .. tQ.e 
trier of ..f_p.ct. · ':Chere is no fixed ·rule by w~Jch a trial judge 
shall d._e.t;·er.mine.:.,the :.exact. <J~gre.e .o~-· ki19Yil~d.ge:x.~n.d. ~?kill an expert 

< Shall"•' po.s-~ess.::(fi'~lbU1ri rhis ~cOinP,.~.t.enQy / t.O,:;.;t;e.st~f;y nlUS t •. . p~ de,.te rrn.i.ne,d 
by the co_urt~ .. :· Ca.rsc·a:llen v~.: c;oeQ.r .,.cl'~A:L•ene & :St •. Joe T·r:.ansp.: co., 
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. 15 Idaho 444:,; 98:.·P. ·622 (:1908) ·~:: ··See a-l.sOI ;·e .• :g.; State v. Lowe, 
iso -Idaho:. 96:j 294·-;P. 339 (':·19·JO·) f.::•Low.e· v. • Skaggs. s.-afeway·, Stores:; ·. 
Inc., · 49. · Idaho·····48 , . ..:·286 P •: :6'16 ··;(1930) •. · · · 

Whether a witness is sufficiently qualified as an expert 
to state an opinion is a matter which is ·largely within. the 
disc ret ion of .. ··:the tr·~~Ji .. 92\ll':.~ ~~:;:'. oE ~g. ~ :;·Gl1r tfs, . v· .•. : ~:Oe·]\·bley/_19~ .. /' 
Idaho 787, 663 P.2d·l089 (1983); Sore~sen;v.:Pickens, 99 Id~ho 
·564, 585 P.2d 1275 (1978)(per curia~); State-v~ Watson, .99 Idaho 
694, 587 P.2d 835 (1978); Bean v. Diam·ond: Alkali Co., 93 Idaho 
32, 454 P.2d 69 (1969); Davisv. Nelson-Deppe, Inc., 91 Idaho 
463, 424 P.2d 733 (1967); Hobbs~.- Unio6 Pac. R.R.Co., 62 Idaho 

; 5 8 '. 1 0 8 . p • 2 d ;·'·~ 41 ( 19 41 ) • 
.''· .~ . . . 

. The Idaho Court has also held that the "[a]dmissibility 
of expert opinion-testimony is discretionary with the trial court 
and will not be disturbed absent a showing of an abuse of 
discretion." Brown v.Jerry's Welding_and Canst. co., 104 Idaho 

'89.3, 665 P.2d 657 (1.983); Stoddard v. Nelson, 99 Idaho at 29. 
See also, ~, State v. Griffiths, 101 Idaho 163, 610 P.2d.522 
(1980)f.(;- Sorensen v. Pickens, 99 Idaho 564, 585 P.2d 1275 · 

~- (1978)}(per curiam); State v. Crook, 98 Idaho 383, 565 P. 2d 576 
(1·977); Bean v. Diamond Alkal1 Company, 93 Idaho at·~~ 35; Davis v. 
'Nelsop-Depp~, Inc., 91 Idaho 463. 

! : • .:::· ,. ' ,. . : ~-" '~; . 

; . . .. ;. ' .. ~ ··. >.: ~::..,~~·:·-;:._:· . ~:: ·: .. . . :· :· .... ,. : :: .. .... . .· . . . . . . . . . . ·. :. ·, ... . . . . . . . _ .. j( 
· ··.····:':< ., · -TherJ-~es:t :·:for:· .determining--· whether to· allow~.:;:~n. expert to 
.;testir:y :.was ··enunciated· by the _·court in Bean: "A peirson 
possessing skill or knowledge qualifying him as an expert is 
generadly allowed to express his opinion as to matters in issue 

· when ~iP :opinion would be of appreciable help to the jury in · 
-findiri~ the facts." 93 Idaho at 35, 454 P.2d at 72. See .also 
Potter._v. Mulberry, 100 Idaho 429;. Stoddard v. Nelson, 99 Idaho 
at 297; G~een~treet v~ Gre~nstreet, 65 Idaho 36. 

In criminal proceedings the Idaho Court has stated that 
~the necessity for expert testimony is confined to matters 
~requiring spe~ial skill and knowledge not· with1n.the scope of 
understanding~of ordinary untrained persons who make up a jury. 
Stat~ v~ Gtiffiths, lUI Idaho 163, 610 P.2d 522 (1980). 

In Idaho, the foundation for establishing· a witnesses' 
qualifications as an expert must be offered before his testimony 
will be received in evidence. Failure to object to an insuffi
cient showing constitutes a waiver of the error on appeal~ Ho~bs 
v. Union Pacific R.R. Co~, 62 Idaho 58; Butler v. Anaconda Copper 
Mining Co., 46 Idaho 326, 268 P. 6 (1928). 

No ·Idaho decisions have been found that deal with a 
·riovel f6rm of:expert testim6ny or the "general scientific 
~acceptancen standard. 
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· ,, . . IDJI, 124 .prOV.fd~s. in: part ._that "[a] witness who has 
special 'knowledg:e ::in .. a>··part~euta.r matter ;may give his-~~opinion on 
that matter." The Comments tO' the instruction-advise ·against an 
instruction on "weighing expert testimony." · 

Acti-on Recommended ,on. Idaho Statutes or Rules: None required. 
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Rule 703·. Basis· of Op:~r1iOn; ... ':res~-~-~-JJ:l9r}Y by_ Experts 
. . ~-. . . . : ; . ·' . . . . . ..: . -.. ·. ' 

The fact~ or data in the particular c~se upon which an 
expett base$ an opinion or·inferen6e may be those perceived 
by or made . known to him at. or b~fq·r.e the .~~~:,=irrg •. , If o~ a 
type reasonably relied tipori' by· experts : iri ·t-h~. particular·:· 
field in forming opinions or inferences.upon the subject, the 
fac.ts or data need. not be _ ~91llissJble in evid~n.c~. 

R 703 



. ' COMMENT'~ TO RULE 703 

Piior Idaho Statutes or Rule$: None 

··compara.ble Federal· ·Rule: Identical to F.R.E. 703. 

Comment: Rule 703 widens the basis on which experts at common 
law ~duld rest their opinions and is intended to reflect more 
real{~tically.the.practi6e of experts. 

"Rule 703 which governs the pdrmissible bases upon which 
: .. . the opinion of ~n expert IllaY. be founded prqvides that the facts 
.:or data underlying the opinion.may be derived·~rom three possible 
~sources.,· The first sentence of the rule codifies the universally 

accepted principle t;hat an expert may base· his opinion on· ( 1) · 
first~~and information or (2) facts or data presented to him at 
trial. ,; The second sentence--in a departure from some prior 
practipe-~allo~s an expert to base his opinion on data which 
could not be admitted in evidence provided it is of the type 

.• reasonably.re~:;.ied upon _by experts in forming opinions upon the 
·~ :,~s.ubj ect in· :·th~J,:ir. particular fi.eld .of:· competence.!~'·'·' 3 · J. Weinstein 
··:<,:·~ .... M~ B<:rger, Weinst.e .. in.'s. Evid.ence 1(· 703 [01] (Supp. 1983). 

Opinion~ based on non-admissible evidence were not 
0 ordina~ily admitted because of the rule excluding hearsay. Such 
testi~~ny was and by some still is considered unreliable and not 

·subject to effective cross-examination as to the validity of the 
underlying facts. Rule 703 recognizes the practice in the 
.fede~~l courts that existed prior to the rule, which allowed 
exper:;t;:·s to base their opinions on hearsay data in a number of 
si tua.~ions, e.g., physicians and appraisers. See generally 3 
J • We,1i n s t e in &. M. Berger , We ins t e in ' s Evidence ,r 7 0 3 [. 0 2 ] ( S u pp • 
19 8 3 >' •· .;,,· . . 

Under Rule 703 expert testimony based on hearsay would 
. be the rule, if certain conditions are met, rather than· the 
. exception. Thus, the trial court will have to find pursuant to 

Rule 104(a) that the particular underlying data is of a kind that 
is reasonably relied upon ·by exp~rts in·the·particular field in 
reac::hing c<?nclus~ons •. See, ~'. Wilde.r Enterprises, ·Inc. v. 
All1ed Art1sts P1ctures Corp., 632 F.2d 11~5, 1144 (4th .cir. 
1980). Since Rule 703 is concerned wt'th and focuses on the 

·:,trustworthiness of the resulting opinion, it should not be 
. allowed if.,the }~xper·t can show only that he customarily relies 
, upon such;'.mat~x1al or that· it is re:lied on-dnly in preparing. for 
litigation. t~e .. expe~t must. de!ftOQS?.trate tha.t the data used by 
him in forinula"ting his opinion .. "is of the type reasonably relied 
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upon b¥·-:·:experts. in'- forming of>1n1ons ·_upon :the subject in th~ir '· . 
:;particular •field ·.:of compet~_itc~· .. " . 

. . ' ~ . . . . - ' . ' 

. .. · .. ··. Th~ .federal ·cotifts~' aJ?peat ·'t:o<be·. divided··irl•'>th~ir 'ap~l±-
c:atlon .of ··1:.11~ ·:·$'epoilq :·$ent~rice _of:·~qie .... 70;3·.··1J·<;tw~~[l .• :th·o::;,e· .··.fqyp_r;·ing 

::.the ·admissibility· of ··expert testimony ·and ·.thdsti'· takirig .. a :·far nl'O're 
<restr ic:e~ve·· crpproC1'ch. ··.·:·'Those .••. takirig:·'the· ·'·restr:ictive appro·ach .have 
determined :that J:h~ ~~-p~·rt:·.co~ld.:·l1<>t·J1ave .:n,:re·asonably re'li'ed .·· .. · 

· upon·•r:-·th:e d-ata .•·.if. ·::iti .w()uld'•:·.have •·,been excl~'ded ·.as hearsay~:· See, 
e •. g ~;I ·Zerti th .Rap io. Corp. ,:v~ Mats.ushita :Ele'ct-ric. · Industr .. ial: 'C-o;:; 
Ltd ~·:·~ >505 ·p. Stipp~ 1\31'3 (-E ~·n. >Pa ~: I98If~:'.: As ·.fs .·poi,ntep :·.o~t. trr,-.·~ 

· :·;J .·rweins·eern .·.& 'f.!·' :-Berger, :Weinstfein:' s E\ri'dence· 1f 703. · [031 ·at: :18 
(·Supp. _··19~3)·~::.:.t.he. __ dtff-icui.ty.,.with·-·:·e·ases·(·:~uc~:.:as··~:·:zenith·,Radio· ...• · 
Corp·~· ·T-ies ·.-nd't·'·iri· .·.·:the,a:ct·~·al_ .. _·r·e:su1 ts:,:·mht,;·:in··~:the'•· cour_~t-•:s :,~.·~·af)p'ctreh t 
assumption ·'that· t.iustworthirle:s:s of .·:the ;:tinder•Tying<data i.fs cl'n :~ · -

· •independent ·:faetor~· which. Rule >70 .. 3 reqtiir:ers the ·:judge ,.·to verify· in 
orde.r'. for· the.·e.xper:t:' s. testimony to·.·pass ·the 'thre·shh~.ld. of·.·.··· ... _· 
adrtriss ibi'lity •· · we·re··thae s.·o I ·Rule 70:3 >would. be· •redundant since 
th~· ·hears·ay r·tiles· .. _.would ;be determinative ·and the ·second:, senten·ce 

'of Rule 703 would be meaningless, except· for saving ·the proponent 
of .:".the.;:, expert the inconvenience of having to· offer the underlying 
data· 1'nt6 evidence." 

The .. authors of We;ins.bein !·s Evide.nce suggest that the 
~'ci'(l:ng~ps· ·. !=57~r ~-~--. bY .. : c_qur·:t.s .· <:.spo·~s t:~·~f·,.;ph~··· ·res_~r i971ve. ·~view· of .Rule -•• 
1oJ: ... :C~t'rl.:;f:il'·:,.fl1a·n:y.·.b~s~·s·(o~:f):·iivdid~Ci{>.#hrqU:gh .• the·>·us·e···:o.fTJ?re-tri~l··. ···: 
dts·cov.e·r:Y.·'·-a:rtcl>e)(.t~n·s·iv.e · 'cross·::e:xami•riatfot'l :._·o~<the ·expett .at;··t;r ial<. 

•:1 :J. ·w~:tnsteirtr'·&'M. ·Betge;r ;,·;:wetn·st'~tn•s-·Evlde.rlce· .·,r. 701 [03]_ · 
· ·(Zsu~p·~;-:?:··1·9·8·3)>"~> .... For· a <•dlsctJss~on ··:qf: .• ·.t:he · ~elat·ibnsliip ·b.etweetl the· 
ru~J?e·sA~bf ····d~:s·cdv'ery· and. ~e~der.a·l R:ules:<'·of.;'Ev.idence· 703 <and ,::705 1 :. ·see 
smith ... ··v .... :~s.,. Jr<;;tr..o .·Motdr ·oq.'l ·6_2·&: ~:. 2¢1 ~::7~4, • 79J (10th ·cir .' 1980 )·, .~. 
cert±.-·derliedl 4:so·;-u~:s~· 918) /lOl_s~·ct. 1363, 67 ·L.Ed.'2d 344.'(1981) 

. (" [LJ ~beral_iz~-ti9n -~in the d~pcoV'ery are.a. also .resulted in . · 
1 iberal fz~tiort · $n: :cit.h~p 'areas~--. ··The- ·increa·s·ed··'·avaiT'a~~1 i ty of 
d i~_co~ie·ry ,.,9ori'cerrring ·e~pert• w-itnesses and· ·,the ·fac.es·ru:pon· which· 

. they ·:·bas·ed' theft O.Pin.ions·~· · ~romp. ted ~r-e~xal1l~,na t ion of· the · 
'hyJ?c)tl·re'·titic:tl ~~uestidrt ·r~quif~rnent:- and ·dthet' ·tr·aaltiona1 
foundatiorial<basis: that ·were onecessary pr·ior to the introduction 
Of ,··oe~riion .'ev~dence • .-~:··Gri ticfsm __ .. _·surrounding· ··these·· areasmo:unt'ed • 
• · ..•. ::·rt. ~as.-.:tn .. re.spo'nse; to tli-t.s· c·r itic~sm that· Federal· Rules· of 
Eviqenc:e~:7:03<and:.705 ·>~---~- .. >·w·e·re ena9-ted. :· •· • The combin·ed 
.effect Of ··these 'ne:W :rule'S ·iS; tO 1 place tp~ fu11 bl,lrde:ll :·of ·. ·• 
exploration of the fa.cts a~d assumptions underlying the testimony 
of fa:n<ex·pert witness squarety· on the shoulders of opposing 

. ·couris·~}''s~ cross~·ex·amfnation\, I. II r. ·.. . . . . 
. >rn· cori'trc:fst ·to· the;· ·restrictive View·, Baumhols·er v. Ama.'x 

Coa;l _co:.· ,:;·6-JO :.F·~·2~' 550 ·{.7th-·Cir ~--· .'1980'); ~:allowed· ari··exp'ert··. ()pinion 
thab ··~ad ··relfed ,~·n;,. iiradmfss:ible -hear.say'::'k~pns·i<sting of ···_a· .study 
i)e~-formed ·,qy ':o't;hers •. ·'+'~e .. :e~pert ,had· :·per'sonally verified o·nly.~ 

~~~~J}~fit~!~~,~~~ ;. ~~~e s~.~·~·~·~·~~:s~·~:~:;~Stii~~~ti: e~ ~U~ci~qbitti~~~~. r-
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.;,, exper.ts in the .. field ·and. n~e¢1. not be independently. aqmissibJe. 
See also, ~' Ba'uman v •. Centex Corp.,. ·611 E'. 2d 1115 ,. 1120. n. · 5 
(5th Cir. 1~80)(ac~ountant ~auld rely on files and financi~l 

.···:9tatements .of sub.jeo,t corporatiqn and~.·mctteri~ls .... from .library); 
··::::.E.igi. Holdings, . Inc •. :v. · Ins\;lrance ·.Co •. of. North America, Sll. F •. 2d 
<;,;· 957 ·· ( 2d Cir •. 197 5 )(fire expert testifieq ··<that his conclusion that 

fire was a resulb.<ofr·.~\arsoxl, was .verifted by labora,t:ory report not 
admissible in.ev:.iQ.ence); Nanda. v •.. Ford Mo.tor Co., 509 F.2d 213, 
2.22 (7th Cir. · 1974)(.facts or data. found ·in literature of the 
p~qf~ss ion); United ·States v. S:ims, 514 F .2d 14 7 1 ·149 (9th Cir.) , 
cert.' denied, 4·23 u.s. 845, 96·s.ct./83, 46 I,~Ed.2d .66 (:1975) 
(tri?l court did. nqt err in-permitting psychiatrist testifying as 
exp~:P:t witness,. on .,.th~.· issue ... of. de.fend.ant ~- s sanity to .r.ely on 
c.onv:~1:sations ··:wi tb: governrqent .attorneys and .·IRS.agents·;· court 

·note-a·- that ''the ex.pert is fully capable of judging .·fo'r himself 
jwhat is, or is not, ··~ reliable basis .for his opinion •• :.· •. :. •·· Years 

, of experience: tea.·ch .. ,the .. expe~t to .. s.epar:ate the ,:wheat. from the ' 
chc:tff and to.use only those relied upon py_sirQ.ilar experts in 
ar.riving a:t sound~. opinions on the · s't1bject. Rule. 7 03 is fully 

~<'-'~iC,ons,:istent with this view .• n). 

Where the expert gives an opinion based upon inadmis~ 
. sible hearsay, the federal courts have concluded that the 

inadmissible hearsay 1l~ed by th~ expett may be· admitted solely to 
· illustrate. anq·:• exp:J.ain ::.the :·expe~f'<s ..... ~~n~fnJon-. It ~s .;no:t .otherwise 
. ,;adit\iss.ib:te::,,_ 'asy~~ev·;dence~. ·· •.. see Am~r ic·~n Un.i.ver:~a:l Ins~. Qo. y. . 

. · .. ~:;.Fa'lzone, 644 F. 2d:;·65;;,.;,.(1-:st .Cir; .,,<,·:~9.8+1(witn~ss·e;s. was i ~11owe..d<:tC>· 
explai!) that his. 9Pi.piqn .waq b~s·eq_ .. in pa.l:' t.• oij: cQnve~.Ra.~iqps .w.i t;h 

···, ... his coaleagues;: :he'ld<,,:.iadmis·s.ible so :long as 'jury was: c:h~rged that 
·'#:·the·· sbgtement was· .. not a.dmissib~e. for: .. i·ts truth ·but only .to ·show 

the basis for th~ opinion). See also United States, v.~ Madri<;i, 
673 F.2d 1114 ·(lOth Cir~'), ce~ crenTea,· 10~ .S.C't. '96 (1 .. 982). 

...... it has···been .. observed that··" [.qJne .. salutary:·qspect of 
pract?i.ce under the rule is that e:xperts ·who u~~d t.o J:.ely on . · 
mater·.ial that was inCidmiss:ible,. but who t.es.ti.fieCI·;-qnly.on thE! 
basis·of the q_dmissible· .data, now m,a.y-re,veal the .. E!ntire basis of 

>their opinions~. As.•a.>resu1t,·the jur:y .. may:have·a mor.e. candid 
statement of the reasons Sl;lpporti.ng. an ex.pert.' S··.conclusiqns. and 
an· opposing :cPCirty might have ~·greater opportl11'lity to. c):1allenge 
the expert's approach.:" ·,Epstein,.: ·.Ell\etging Ptoblems. Under: ... ·.the 
Federal Rules .. of Evidence, .. ,A~a;A. Sec •. qf Litig., 21~-4J5 (1983) c 

In.'~· ~-ri.mtn..q.,l; Case .. J:.he. cour;_t .m~y:b.e .. _r,.equJreo :fq ... :co~sider 
addi tiona! factors in determining -~whether .. to, agm:it. expert· opinion 
testimony based on inadmissible ~vidence.~ Although Rule 703 

. :P,ei'mi ts .·· th~ .. q~e<of h.e'arsay: to··. f.OJ;:m. ;the <ba~is · o,f ;aq. expert's opin
, ior1,. ,::the·:.C.ons:ti:tti tion(il~.:r ig,tl t: .. ·o £ ... confr,()n ta;tion,~ .. ma.y.·.: ~~:qui ;r,,,e: . ~l1a:.t 
the accused hq.ye· the·..;.oppq·r~t.un i,ty/, to:: cr:P.s.~·-7~ex.arn in e .. tl)E~.:· p¢_r,·$.on.·f? · · 

· i .. res.ppqs:it.?l.~. ~.9·r..: th~l 9.n.',qet;.lylng q~t(l. q.n c. .• wh.ich .-':t:,q.~: .. :.exp~,rt:·.·;;~e.l.i.e~· 
In···:U:n:d~ted-tS.tat1::e'•s. v·~·:.-\W·il;l<L.:c:tm.s.,::·:•424 .. <~:ei·2:d . .-3·4.:4 ..... (.S.;.th·. ·;Cit; •· .. );: i:·.·;P~t.it:.i.on 
for renear:ing::··.·oenied·,: .,43l>.·F.~:2d,:·ll68: (.1970.), ;.·af_f 'd- :en.·:.·.Panc, :447 
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F.2d 12~5- (1971), cert. deni~d, 405 u.s. 954,. 92 s.ct. 116$, 31 
L~Ed~2d 231, ·rehear-ing dehi"ed,_4·os u.s. 1048, ·9-2 s·.ct. 1308, 31 
L.Ed.2d _591 (~_97.2), decided .before Rule 703 went into effect, but 
"kaft~r it h~d "be:en.:·p-r"opo'sed·, f~e cou:rt ·,upheld' the ·conviction., 
_fTnding··.that .th~"e)Cp·e,~·t.•s "op,.frtlon··on:yalue/ based in part~· on 

·records not :lntroduc·e·d in ·evidence,_ t,•ias ·permissible ·and··that the 
defendani's cross-examination of the expert satisfied confront-· 

·ation requirements. · 

.. Under Idaho law, the facts or data upon which expert 
~bpinions are based may be d~rived f~om three possible sources: 
-~(1} facts personally ob~erved; (2) facts introduced and heard by 
the witness at· trial; and (3) facts inthe'form of a hypothetical 
·question. . G:-?;;~;::Bell, ·Handbook· of Evidence for the· Idaho Lawyer, 66 
( 2 d ed • 19 7 2 ) • 

The Idaho Supreme Court has permitted expert testimony 
··based in part on facts not independently admissible in evidence. 

·jrt has h~ld that an appraisal expert was entitled to testify as 
to his _valuation opinion if the opinion was the product of the 

1;appraisal expert's independent judgment, even though based in 
·. part upon facts or opinions of others which ordinarily would be 

hearsay and inadmissible as independent evidence. Keller Lorenz 
··<Co.,· Inc·. v •. Ins·urance Associates Corp., 98 Idaho 6'JJ 8, 570 P. 2d 

:: "'>1366 -.f·l~77J ~- :~:tSee also. Sta-t~ ex rel ·• Symms v. Collier, 93 Idaho 
.. ··';:19'~ 4'5.4 _:p,~:2·a.·~;t~s;6 . f::I-969') (expert ·opini'O'n testimony as ~~to' the value 

·-of prb'perty based ·on· sur rounding l'arid sales was a11:owed as 
· foun~ation·or factUal basis for opinion on issue of value, even 

thougW those s~les were not sufficiently comparable to allow 
-~0.-~heir ~dmission into evidence as independent substantive e~idence 

:~of the values of the_property to which the comparison relates); 
'Valdez v. Christensen~ 89 Idaho 285, 404 P.2d 343 (1965) 

~ (obj~ctions that witness who testified as to rental value was not 
:qualifi~d~ was not sufficiently familiar with property, and that 
he based his op!nion on assumptions not supported by e~idence 
were concerned with weight to be given opinion of witness rather 
than its admi,s-sibility). Cf. Thomas Helicopters, !nc .. v. San Tan 
Ranches~ 102 .. Tdaho 567, 633 P.2d 1145 (198l)(farm manager's 
experience artd respon~ibilities qualified him to testify 
concerning increased operating cdsts although he could not point 

·to business records which set out additional costs). 

The propo~ed Idaho Rule 703 is consistent with the 
approach in these decisions, although not_with the traditional 
common law approach. To the extent that these decisions repre
sent present Idaho practice~ adoption of the Rule would work·no 
change. 

·Action Recommended on Idaho'\Statutes or Rules: None required. 
';~: 
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Rule 704. Opi.n,iq_~ on Ultimate Issue 

Testimony in the f-orm: of. an opinion .or inference other
wise admissfble is· n6t qbjecti6nable because it embraces an 
ultimate issue ·to b.e decidedby the trier of fact •. 

R 704 

:~: 



TO·: RUI..E :70'4 

Prior Idaho·Statute~ Qr Rules:"· None~ 

Comparable Federal Rule! Idaho.Rule·704 is·~ubstantively 
identical to F.R.E. 704(a}. The Idaho Rule omits subsection (b) 
of the Federal -Rule. 

Comment: Rule· 704:·abolishes the ultimate fact ruler as to both 
lay ~nd ~xpe~t~witnesses~ 

'· .. ·:··- .. . . ·, 

The·· rule~. which,:·e~clUded. testimo.ny. ·.on the ul.1;.1inat~ fact 
because it~ wquld invade the pr-ovince of·f t}le jury ha~ .. · been . 
severely cri·ticized. ;·. '.'The rule w~~ ·ut).~uly ~~~trictJve,. q ~.ffJcul t 
o-f· application, and gene·rally served·· OtilY tq d~priv~. the j::.rie..r of 
fact of useful informati.on:. 7 · ·Wiglllore S §. 1920, 192.1 r M.cC()rmick 
§ 12. The basis usually assigned for the rule, to P.revent .the 
witness from •ursurping the province of the jury,• is aptly 
characterized as 'empty rhetoric.' 7 Wigmore§ 1920, p. 17." 
Notes of Advisory Committee on Proposed. Rules, Rule: 704. 

In·-'Weinstein'-s ·Ev-idence it is pointed out: that~- in 
pr.ac~tig~;f !1.~:~ t.h~r- ,·t:f>.·.~ .rllle· hor its ~r ationa1.e. worked .for a .t~umber 
of-reasons:· '(1) ... the dist'inction between;ultimate· and-
·ncfn--ultimate ·facts proved' impossible: to draw;o, (2.) it· 'lt(iS a.t ·times 
: impos·s·i9le for a witness to :couch. his .testim_ony in .. anythi~g qlit 

···ultimate facts; ·('3f',the expressed ·rationale for the ul~im_p.te fact 
rule made ·little sertse. in that exper·-ts cannot- invade .. th~' pJ:ov.-ince 
of the jury ·because jurors a.re free to.-,. draw thei.r o'l{n con_clu
sionsr (·4·).· to ,furthe_r--complicate ,the·:.<Situatiqn,·> a· n.q;mb~r o,f 
courts· attempted to· draw a <.:1\ist,inot.iop petw.eep.. testi,ll\9ny~ on a:f1 
ultimate fact ·and· testimony .. op, an is_s\le:-:;Qf -T:CiW, qllo:wiQJJ t.he 
former but barr.ing the latter., reqlJiJ:~ng·-sep~,;ptJon ·of mat;~ers of 
law from matt~rs of fact, an often impossible task. 3 J. Wein-

.. stein & M~··::aerger, we·instein• .. s Evidenc.e ,f: 704 [01] (Supp. 1983). 

·prior to enactment> of Rule 704, the federal cpurts and . 
many other, jurisdictions had: all but aqando.ned the r·ule: or 
~tolerated'<···vfolation" of it. 3. J:. Weinstein & M .• B~rger ~- · 
Weinstein 1 s Evidence· 11 704'.[01] (Supp. 1983').; · Se.e.also Federal 
Advisory Committee Notes to Proposed Rule 704 ("Many mqd~rn 
decisions illustrate the trend to abandon the rule·completely."). 

·Fed. :R,;; ·Evid. 704.-·was amended. byi Congress .. ,_ef.feq.tive 
October :12, ··1984 to add subsection :( b).,whi_ch .. proy:ld-es ·n. [nl.o. 
expert 'witness testifying. with.··resp~<::t to ._.the me.ntal .. st.at~- .. _or· 
condition ·of. ;,a defenclant··.in a. crlminal_.cap~.:may .·state.: ail,,,.qpf.l'l~.on 
or inference ··a.s ·to ·whether. the defendant did or did .. riot ·have 'the 
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mental state or condi~ion constituting _an element of the crime 
.. ·:; .. charged or of a de fen$~: ~_t1,~r:e.to~ •. ,: :~~ch:. \.]1 timate issues are 
<matters for ·the.trier of fact. alone." Comprehensive Crime 
:·.control Act·of 199·4, Ch. IV, Insanity Defense Reform Act of 1984, 

·· · \_§ 404t Title II of Houee Joint Resolution 648, Pub. Law 98-473. 
:See 36 Criminal Law Rptr. 3017} 304_5 •. :'l'l'ie amendment .. was not -.. 
·generally publicized until D~cember 1984 and neither t·he Idaho 

Evidence Cqmmittee or~t~e I~aho Supreme Court have considered 
' adoption of;, the amendment . for Idaho~ . 

... ,·./ 

Abolition of the ultimate fact rule does no.t mean ·that 
·all opinions must be admitted. The basic approach to opinions, 
. lay and expert, in these rules is to· admit them. when helpful to 
the ·':.t·~:ier of :Jact., Under Rules 701 and 702.· opinions must be 

: help.f\Jl to the· trier of fact and before:\.expert testimony is 
allo.wE¥d the court must ae·termine that the situation is a proper 
one .. f'ar expert.:testimony~ Rule·-·403. permits:.:exclusiorr>·of opinion 

,_ testirnony·_·wh~n._.itis_. __ probative __ :va1u~is·_._.s~bstarltia1ly- o.t]tw.eighed by 
:'< ·the_.danger ()f 'unf~i~·-. pt~~udiqe., confds·f(fri or was.te: .of t·~·me. In, 
':·~t.addi tion, Rul.~ 705 ~uthoriz·~s the coUrt to·. require preliminary 
-t .. ·aisclosure·' of the data unde'rlying the opinion so tha•t' the jury 

will have adequate informatiOn·· with- which .to evaluate the 
opinion. ' · '· 

··The· witnes·s should not be allowed to merely tell the 
'j~ry how to dJcide the case~ e~g., whether plaintiff or defendant 

"' .· · ... ,/s_*.sh ou 1 d- . win'·;.:-. b@rc·a use> •t.ha t. ; form:~ . of ... · t~:s.tim()J:tY't:.~'is·,;n.o.t:· .... Cie emed he 1 p f u 1 
. ·.:·to the tr:ier ·"of::·fc:tct..~.,,:~···~ee, ~.'g7;, .'tJnitE!d· States-·v.<,·R'··· J. Reynolds 

·· Tqbacco Co~·,.· 416 F. St]PP• 316:, 325 ('D •. N~J· •. 1976r("Opinions: ate. 
·.;.:. ···valueless as· evidence ';;witnout explor~ation· of .the·. ·und•erly,ing .facts 

and rationale showing·the.path from .the facts to the opinion. . 
··'See Fed. 1 Ev. Rule.· 702:~:;70.7". The tes·t·imony:"of these witn~s.ses was 

;;(not helpful to the finder of :fact. II r. Simil.arly opinion 
:,:testimony as to whether :a person had cap~city to make a will h·e 
·· .shoul:d be ·excludedr __ ··whe.reas; -opinion: testimony ·_as• .to ··whether 

had :s,ufficient·· mental ·capacity to know the natur.e ana extent of 
his .:y;)'roperty and the ·natural objects· of his bounty and to 
formulate a rational scheme of distribution would be a·llowed. 

. . . 

If .. the expert'S OPin.ion >iS a -put;~~.y -Jega1··:.CQ.QClusion or 
concerns the law of the case, it is inadmissible. Decisions on 
the law. are not· deci"~ioris thc\t ··the . ju:r·y;,- :the f~ctfinder, makes. 
They are fo~ t~e .jud'ge to In~ke in his• sapacity .. as.>legal .. o.fficer. 
·see.;_ ~' 'M:ar~·-. ,& Cd •. '··y··~ · .. o:t:·n.er' s. _Cl qb '. ·Inc., ... · .. · 5 ?"0 . F •· 2 d..· :~SO 5 _· ( 2 d 
·cir·.: 1971),-·.·c:rt·.- den~~d,_ 434.·:u.s •.. 86l {1977)-(errqr .. to< pe~mit. 
exp~rt t"o t'est)fy ~s to legal obligations unci.'er a·. contract) • 

. :tda·ho l~.W do~s not. allow a. lay witness to express an· 
opirt,ion ;eX:C:7P~·'.w~e·n: }le t~~tif'ies_ from>knowled~~- at ~·l"f~()rmation 
withiri" h;_s.:r'e~~o:na~t~· perc~J?tion··and.•it ~ould ·not ·otherwise be 
.~y.aiJable -~:o th·e• .· j·i.1l~Y·: ·' · See:·c~mment to Ruler:70l. ·The .:Idaho .. 
···~\lpr.em~ .c.o"\iit}ha.s· · rt{Led. tl)at.· g,enerally ·a witdeas m\lst" be. asked 

. ' ··. ... .. . : .. ·., . . . '' ". ··.~· . . . . ~ . ':·,,. ·. ~ 
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questiO.QS calling f.or the moa.:t ·concrete "and factual d.~~c·r iption 
possibXei and the. ··trial ·court carl properly e~cfuqe questions· 
designed to elicit answers in·· the form of opi'riions which intrude 
on:. the.·j y.ry'~ ·.~act.~£ inding co.ntpe.tence.,.·.·.· even.. on. cr:pss~e,;x:amina tion 

.of·· the Jay .. ·~·itness· .•.. staJ:e ·v. Dillon; .93 Jda.po 698·, · AJ.l P.2q 553., 
.·cert~ deliied ·.9J s.t:t ... 94}, 40l .u.s .• 9.42, ·2a L~~E'd • .2d 22'3· (19io). 

• • .. • • : • ~ :' :. ' :.. • • • • •• ,· • ~ • • 1 • •• • • • • ' • ; ; ' :' •• • ': ' • • • • • • : ; • • • • • : ' • • • • • • • • • • • • .. .. 

. . . . . . .~ui~.·-~-,704 i,·s . S()ns.ist~nt -\t_fth Id-~hq. c~·ase-·law •.•. ~·~:a..lfo 
allOws exp~rt' ,_t-~st~:mony_ ).to. iq_c1uqe ~t:i· ·ul t~'ffi.~te .• fact or.· i~sue. so 

. lo.~9. a9 .. t}):·E7 ... te~:·t.fll1o.'~·y._·w~1.l. :.aid the ... t.'rl~.r: .. ·of· f.~ct •.... _.See,. e.g., 
·Davis v. Nelson--oeppe, Iric·~·, 91 Idaho. •463, 424 P.2d 7·~3 (1967); 
·Mason v. Hillsd~le :Highw-ay District, 65 Idaho. 833, 154 P.2d 490 

( 194 5); Dedman v. Oregon Sho.r:t Line R. R •. ·Co.. , 57 Idaho 160, 6 3 
P. 2d 6 67 (193_.9}; Hayhurst v. Boyd Hospital, . 43: Idaho 661, 254 P. 
528 (1927)(citing Wigmore in ·holding that the usurpation theory 
had been. completely exploded)~ Cochran v. Grittnan, 34 Idaho 654, 
203 P. 289 (1921)~ Jones v. City of Caldwell, 20 Idaho. 5, 116 P. 
110 (19ll)(stating that no. expert cari usurp the function of the 
jury since the witness can only give his opinion and the jury may 
reject it if they believe the witness was mistaken). 

The Idaho Court has recognized that the opinion of the 
wit~ess ~ay be excluded if not helpful to the trier of fact. 
See , ~, State v. G r iff i th s , . 1 01 Idaho. 1 6·3 , 6 ~ 0 P_1~ 2d 52 2 
( 1980 ).( ~n mc,\ns_laughter case where defendant cla~med1~i sel £-defense, 

··:.the refusal, to' permit ·a, witness who. :_had testified a~ to. effects 
of fear to. also testify whether, in his opinion, detendant had 
been ip, state pf fear. at time of the shooting was riot error, in 
+ight ,9·~ fact that fear was an emotion ·within the understanding 
of the.lt1jury and that jury was as capable as a psychiatrist in 
regardato determining the ultimate fact whether defendant had 
acted under fear)~ State v. Neil, 58 Jdaho 359, 74 P.2d 58~· 

'-'(1937)(jury was as well equ~pped to draw inferences as were 
\mechanics);. See also State v. Greensweig, 103 Idaho 50, 644 P. 2d 
372 (Ct. App. 1982)(testimo.ny would have been cumulative and 
exclusion was within trial court's discretion). 

Action Recommended on· Idaho Statutes or Rules: None r~quired • 
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RUle 705. Disclosure of Facts or pata Underlying Expert 
dp iri i'C>·ri 

The expet:t ~(lY testify in terms of opinion or inference 
and give. his :rea!qns the~e~pr.wi~h6u\ p~ior discloeure 6f the 
underlying facts o'r data, provided that the court may 'require 
oth~rwise, and prov~.~ed further that, if ,requested pursuant 
to the. rules of di,scqvery- the underlying fac.ts o·r ,data were 
disclosed. The expert ·.m~y in any event be required· to· . 

. disclose the underly~ng facts or data on cross-exa~inatio'n. 

R 705 



·.; . 
• • > 

;~.!.. . . ' . COMMENT' 705 

·>comparable. Federal·,_:Rule: :Substantially :-simi-lar to· ·F~R. E. 705 
.exC.ept· to add.:a·f?roviso that.:conditio.ns·· the'admfs.sibilit·y of the 
.expert's u.rifourtded ··opirffori·:testimony on;· prfor·· ·disclosure of the 
underlying facts or data.:in 'discovery, if ·discovery -was 

· r eques te.d. · · 

Comment: Rule 705 eliminates the requirement that the facts or 
data underlying an expert's opiriion be disclosed before his 
opinion or inference can be received in evidenc~ "unless th~ 
court requires othe·rwise ~:" ' ' ' . 

As is po·inted. out in ·the Federal Advisory Committee 
Notes to Rule 705, "[w]hile the rul~ allows counsel to make 
disclosure of underlying facts or data as a preliminary to the 
giving of an expert opihion, if he chooses, the instances in 
which he is requi~ed to do so are reduced~" Should he fail to do 

·.so,· t~e · _expe~ .... t may. in any·_ event be required. to· disclose the 
undei~ly_ing: faic·t.s' or .. 'data ·on ·cross.,..examinat·idn. 

A significant .effect <Of :the ·rule.· is -the elimination of 
the need to propound the·hypothetical.question to ·the expert ·as a 
means' of providing the foundation:for his _opinion. testimony. ·· 

. . ·.. ·, . : .... . . . 

The requirement of the hypothetical. question has l6n9 
. been condemned by the commentator~. · .Wigmore complained that:-

. · ':I:'he- hypothetical question, misused by ·the 
·clumsy. arid abusecl. py ,:the :cl~ver, has ,·.in : < 

practice led to intolerable obstruction· of ' 
t r u tfii·. In the first p 1 ace , it has art if i
cially 'Clamped 'the mo.uth of the expert. 
witness',~ so·i>that.: his answer· to a complex 
question may be so built'up and.coritrived:by· 
couns~l a~ td ·~epresent only a partisan · 
conclusion. 

In the second place, it has tertded to mislead 
the jury as to the purport of actual expert 
opinion~ "·This is due to th~ same reas·on. In 
the· third place, d t '·has tended to confuse the 
jury,· so that· its· employment becomes a mere 
waste of time and ·a futile, obsttuct·iort • 

9 Wigmore, Evid~nce § 686 at 812 (3d ed. 1940}. · 
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· · Wigmore sugge's·"t~d-.that: the ·abuses propagated by the use 
-bf hypothetical'questions ~ould be a~oided: 

·~~ : .. 

By exempting.the offering party from the 
requirement of using· the hyp~theti9al form~ by. 
according him the option of using if, --both 
of these to:··- be left to the trial court's 
discretion~ and·- by. permitting the. opposing. 
par,.ty on. cross-examinati-on, -to call- for a 
hypothe-tical specification.-of ·the data which 
the witness has used ~s the basis of the 
op1n1on. The last rule will giv~ sufficient 
protection against a misunderstanding of the 
opinion, wh~n any actual doubt exists. 

Id. at .813. 

Rule 705 incorporates e~ch featQre Qf.Wigmore[s 
pro'posal. The requirement of the hypothetical question is 
abolished, and use of this technique is·made optional, sUbject, 
·howeve~·r, to the-discretion of the court_ •. Qn cross-:examination, 
·as Wig'more proposed, the cross ..... examiner _may bring out the 
underlying data. · See. 3·· J. Weinstein & M. ·-Berger, We'instein' s 
E~idence ·~I 7os [01-] -(Supp. 1983). 

··i 

.,., · · ·Rulei@:<to·5 ·,\ f·s ~ n·c,·;~{lrlterided····;.to tei irntri~t.e fo·undat.ional 
questions. More-often than not, providing the jury ~ith the 
actual: ·facts or data. underlyfng the e~pert' s opinion will- enhance 
the va!;lue of the expert testimony. Rule 705 and -the other rules 
contai\ned in Article :VII are designed "to ··remo-ve stereotyped, · 
long, belabored and nonsensical hypothetical questions from th~ 
arena of trial. They are designed to make expert testimony more 
communicative to the trier of_ fact wi.thout totally dest:.roying 
excl•·u:sionary rulings." 3 J ~ Weinstein & M. Berger, Weinstein's 
Evide.nce ,, 705 [03] (Supp. ·1983), q\.lqting from Twin City· Plaza, 
Inc. v. Central Surety and Insurance Corp., 409 F~2d 1195, 1201 
( 8 th:- c i r • 19 6 9 -) • · 

~ule 705 do.es not eliminate the requirement'f::that the 
expert satisfy th~ minimal foundationa1 requirements-of Rule 703. 
Thus, if an ·expert .. does not have any knowledg.e of the facts of 
the case or familiarity wi~h~th~,data :~hat experts in the fi~ld 
would reasonably rely up6n, h~ will still have to b~ provided the 
facts to meet the foundational requirements •. · In this situation 
the hypothetical qu~st_ion .ma.Y-- :still· be required •. 

·..:- . ' 

Under ._Rule 4·6:3, th.e.ccoJrt. h~s-,. tne powe~, tp- ~xclude 
confusing .. or rep~titi.ous or_ unneces~ary· hypotheticals if it finds 
their probative value is.,_.substantially, outweighed by the· dan·gers 
of prejudfce,·. conf-usion or:': waste of time. . 

.~f~,:.·: 
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::Idaho~'> law. .allows, .. an) expert·· to.: base'· his.-: opinion, on:. facts 
. or,~ ¢1~-~a.<'<?~t~-l,~ed:,::.·_~nr .. three .. ways:··. -.-(1.) fact~_ per s.o!l~llz:J(?.b~erv~d.; 

( 2 )' ::fac'Jls;·:theard:::~ by ·him ch:tring ;: trial;· ·and' ( 3 l .. fe1c~s-/. pr.·¢·~~fn·tied. <,in 
the····eor5iri·;_,o:f.::~ the· .. l:lyp·othetical--·question··which, ellibraces··-··_·facts··,·_~h,1ch 

,\;;a~e.:.in':~:~yi<?ei'l.<::e·-~;:~i)Tbe·/ facts.or . data· .. under lyiqg ~'th~--<expertJ;s · ·· 
:.\•OP}n16n:.~~-must·· b.e~"d.isclosed >before/:• he can.state_ •. that opinion=.,: . Cox 

. :i/Y:' ;.Cra'ne·,>,Creek:::!Sh~ep.>CO -~ ; <34· : .. Idaho. 327,:2_00 5P. ·:.·::i678: ('1921) -~- · :In .the 
. .'absence.Yof.·•sqf~~Jcient foundat:ion:j,,;;;his ol;:dnion may-.:be rejected~<' 

\;·~·,·,Hol:>bs ;,v. ~·'·~·,Union··?P.adif ic ·::R'~··R; col) :::.62 >IdaHo 58~ 108 . P~ 2d 84Tn · · · · 
,·· ·( 19·40) ~>:·';:·See· also ··Vafi l,;.~;: ;unioh ~.Pac-t··fic ·Railroad:, Co ii;···;83·: Idaho 
;) · 5 3 9 ;:: .. J 6 6 J P ~· -2 a:' 8 3 7 . (:19 61 J· • . _,.. Y· ; ,. ••·· r r ·: , . :· ., · ·. · ~ , · ", · · 

. " .. ' : :·· ~:: .. . 
\. ' .... ' 

.,..... . . ,:····:~..:::.-:-:;,~fie ·r.I.d.aho·;tsu~·r:~~e coti't-f;li~i~-:ili~la that- .. a~. hypothetical·, 
':.question·::cont.aini:ng f·a·cts ··;.claimed·:::.to~:::-be /proved·..?may ~be asked_;>an · 
expert to obtain his. opinion on such facts without infr~nging:>on 
the province-of the jury; the-jury not being comJ?elled to accept . 
. the· exp.er1: ''s,:;opinion~;w.hen·Hgiven ~;· · .,·Jones:"v~ ,,.Qi ty<of Caldwell, 20 
Idaho. 5, ll6':·P~:,.•:.:l10 (1911). : "See,,als.o: Sta,te '-V .;' Ghaf-fin, 92 Idaho 

' 6 2 9:) 4 4 8 p. 2 d 2 4 3 : ( + 9 6 8 ) ~- . . . 

In :Evans v. 'Cavanagh, ·58 Idaho 3241 7 3 P. 2d 8 3 · ( 1937) 1 

.·.~~,the .. Idaho Court stated that the facts which the testimony· tends 

.·.to e$tabllsh and which are relied on by the party propoundiqg the 
_que~.tJon to.:- the exper-.t. should>·be hypothetically stated, ai'\d•'''i'the 

. t?He?Cpe.~.-t·~-·s.<·t~st:~f.ro~t1:y.::·sho~l_d .. 1?.~ ;.tespo~sive·.·:to _ the;.question and be.·:. 
'·· -\::·:,\::-~a.sea:.~··on·-:.th¢ ~~(;aas ~mpt:_i,o.foi· :·tb_at · sucb:£;facts. ar $.~":·tru:e·~/··. . ·: ii1" 

.. •,. . .... ~~-··; ": .. >:' :,,~, 

-. . . . G. Bell . obse~.~es that " [ t] he scope a~d the >1 imitat{on~ 
, ... ,._·:;;,::of hypothetical . quest: ions have caused the Idaho Supreme Court · 

:'"~:_;:':':~;tJ:~:~on:;iqerable difficulty·~ r:<tt· ,is nQ:t '~(3.$¥ -~97\9P~a:in' f~om the Idaho 
·decisions v:er;y c~ear guides as to the nat\.i'r.~-·:arid scope ,of •.the: 
hypothetical·-::quest:.ions,, which may ·be asked. e~pert wi t;nesses~ . 

. ,; ObviouE?lY i . the fac.ts in··· each case·;,largely. affect _the conc:I;usion 
reached by the cour:t_:in:.tbe partnicU,;rar·. cas.e·io>'' ··.·.:~-G~·:>Bel:l,. Hgpdbook 
of ·Evidence :=.for.' ther•Idaho Lawyer·~·· 67 ( 2d ed. •-:1972) .• : ·· 

• ~ < • ·' ", • .7'•, . : .. ~\ ·~:·.: .~ .... :. 

Wherf·x·an·;: ~xpert•:s testimony::•i§'7,:·e":i?ic't~$·d.··rtH<.t:h·~.-·foriJ1 :pf, .a 
:.hypothetical :::;:quee,;._tion 'c.·the. question.·· must ·gene·~;ally . .'qe::ibased on 

···t; .• fac~f3· .... or· dat:~· ~<Jm:l,;tt~.<:l: by: t:he adverse party ·or;:.,b~"'SUPP()~ted. in 
eviderice···:iri<.the <J:'ecor'd at, the time, therqueStion :is. propounded~ · 
State v~·:Btrrueta, ·IOl Idaho·~-915;:·.-·623 P.2d 1292· (1981};. Evans v. 
Bann6ck.·CountY1;'59.'·Idaho · 442, 83 P.·2d 421 (1938) ~-.· -·B~t~ it'is 
within the· trial •judge' s ··discretion "•to allow a hypothetical ···· · 

.question based on facts not yet in evidence subject to a later 
motion: to. strike it· if the· necessary evidence is not .. :fortbcoming. 

· .. willis v~..western HospitalAss}n·., 67Idc!lhO 439, 182.~l?.2o 950 
::(.{1947) -~-- -·See also •State V·~ Chaffin1 92 ·Idaho 629, 448 P~ 2d• 243 

( 1968) -~ State.: v ~ · Johnson-r· 92 · Idahq) q 33, 447 P. 2d 10 (196J3} • 
.. ; ~::·· ,•:'·i. . ~:· .:,r: ~'~·- ·. ,· ,.. ·:··. --: :-.:. ·:> :·j~:··..,·..:-;:-:·y; . ,~.-. ;...:,:· ·.:~·~<:· i. 

· ·The ··\lltffuate ···ti·k·s:t~:}~·f -J:~~ :.:;.v·~iidlty:::o~ a hypothetical 
. question is.· it;.s ·.-'~.fairness,'!' .'-,Holla-ndsw.o:rth ·v. Got ton wood ·E-~Eevator 

Co., 95 Idaho--468,. :-fill-.P'.2d 285 (1973), as ·to both form and · 
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::J.content , .. :a< mattet :.largely:._ for·· .. the trial :court 1 s discretion • 
. 'State ·v·~ :chaf-f in, __ 9·2. -Idaho· 629, 448 P. 2d 243; ( 1968 )'. See also 
· Bancroftv.,:·Smith·,· 80_Idaho 63,- 323P~2d 879 (195.8); McKee v • 
. _,:" Gh a.se ,. ·-73 : Idaho ., 49_±, ~-: 253··- P. 2d · 7 87. ( 19 53) (·ques t'ion contained a 
fair-statement of pertinent facts~in•is~ue); Hancock v. Halliday, 
70 Idaho. 446,- 220 P. 2d- ~84· ( 1950) (form ·and content res:ts; largely 
ih trial court'·s. dis.cretion) ,{a hypothet;iceil question whi~h does 
not clearly state all·:tbe necessary: fact-s ls.incompetent)·:~·( a 
hypothetical que~tion should .fairly reflect all facts adm!tted or 

. prOVed by both Sid~S 1 __ bUt. Cl,;qUeSti-Ori Should nOt __ be rejected 
· because it does not Lnclude· ·all facts, unless it· thereby fails to 
present_ the case fairly);. ·willis v. Wester·n Hospital Ass 1 n., 67 
Idah:g,,:;435, 182 P. 2d 950 ().947) (court should reject hy_pothetical 

., qq.e·s .. ::4:~ons which unfairly se_lect part of th$ facts proved· or omit 
, mate.,~·_ial pa~ts) • · 

The . Ida,l:>,q ~up~em.~ C,our t .has d isappr;ov_ed . the pr:~qtice of 
an expert ba_sing hi's qpihiqn. 011. "all of t~he e-vidence in the· 

-~:· case." See Evans- v.- ·Cavanagh, 58 Idaho 3 24, 332, 73 P. 2d." 8 3 
. (1937) (~court condemned question to expert whether defendant was 

·~~-:.:sane' "based· upon all'·the'.-:'evidence in: the::.·,:_,case"reasoning that it 
,usurped· the function of- the jury and adding: "We think i-t is not 
··competent, in any case, t;o. predicate an hypothetical ques.tion to 
a.n expert upon all of the evidence in the: case, whether he has 
heard:-. it all·,,1;or not; upon·· the assumption,,.;;;that he then recollects 
it; --, .. for·· it~ wcihld=:,: :then :J;:,e·.:.-: it:nposs i bl e. fo·r ·-t,l1e .. •j ury.·. to d_etermine- the 
facts upon which· the1> witness bases his opinion, and whether such 
fac.ts were proved or not;.;") • 

<.. In Flowerdewv·.'·Warner,-•.90 Idaho 164, 172,- 40.9:P •. 2d 110 
. ( 1965), the Idaho' SUpreme Court upheld the trial- court'· s · 
rejection of a physician'-~-- opinion testimony because it was not 
presented in hypothetical fotm stating "[n]brmally the opinion of 
an e:x.per:__t is based upon a hypothetical question, with the· facts 
upon.·· ·which the opinion is based being set. out in the ques.tion · 
i t s e·:l.f • _ Evans v • Cavanagh, 58 Idaho 32 4 , 3 31 , 7 3 P • 2 d 8 3 ; 
Hance·ck · v. Halliday, 70 Idaho 446 ,-. 220 P~ 2d ::384 • He:c .. e the 
quest-ion seeking the· witness 1 s: opi-nion·, was.:improper1:y presented, 
not being in--hypothetical form .... ). Seealso·Osborn:v-•::~ Carey, 24 
Idaho·.~·158, 132 -·- P ~ ~67:·: (1.91~) ( court• ·ruled that an opinion by .a 
rnedi9al expert. based on the. case. histor.y given .})Y··the·:·patient, 
hi.s friends< and ___ his'·par.ents was·_.·improperly·. -ad1llitted· in ey~dence 
_when the his.tq~y was not illtroduced into ev~dence)-·. 

Th~ right and· ·duty of properly framing a hypothetical: 
question :rests p~_imari~y ... on·• cou.I'lsel, by:.:wl).Oll\>·t.he, ~.ues.ti()n J.s _as~ed 
and-he __ shouid not be ·petmitteg_· ~Q-{raroe qrt:;;;~~p:Coper _qqestion· a-nd 
then ca.st _the· bl.irden·._of ·supp~y_ing. its _d~ .. !J9}epc·~.~s.·-9r1 i;.he 
opposin·g c9.lJns~-1. Willi.s v. Western ·Hospit~~ Assn.,~ 67 Idaho 
435 ,· 182 P~ 2d .9 50 (1947} •.. · .. However r the: Ida no: Court has also held 

,·rtha t··:·tt:te ~ ~.?~Il.§.~~ -+Of fer ~Jlg:·;~th~/·~-wJ·t:ness _,.m~y. e.mb~ace > in "his .. · _-.. 
hypo.thet'icai tJues.Eion"''sucfi··t~cf'~>as he .may.·aeem· established by. 
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the evidence. If.,. oppo9ing counsel does not. think all the facts 
· e~tablished a~e -included .···in .the question, .. h_e<may,·.include :.them in 
questions on cross-examinatfon. and if. ·on cross-examination' the: 
bmitted areas ~re covered~ th~ defect in the origirial question 
:has-_:been cur:ed.· . State·, v .• 'Tharp., 48 Idaho 636, ·284 :£) ... 201. (1930) •. 
. :.se.~.a:lso·Anderso·n v •. <Lloyd, :64 Idah·o 768'-, ·139: P. 2d -244 (19.41) •.. 
And •::in S•tate v. .• Cha·ffin, ;92 Idaho 629; .44$ .P:~2d 2.43, (-1968), ,the 

· Co.ur.t''<.istated:::·.tli'at .·,it ... iis· .. ' 'rarely ·error .. ta··.·admit: ·a:n ·opini.on· when ·the 
· f~otindation is insufd~icie.nt· since the adequacy:: of the .. fac·ts 

assumed-may· be· qUesti_oned on·.' cross-examination·~ · 

The rules conta-ined tn A'.rtic1e.VI:I,may;.have a 
,,~:sub$·tantial ·lJ!lPact· ,,.Qn·:trfal: ·prepa·ra'tl~oh'~''to:· ~bhe· e·x-ten ti:,'that·· the 
:opponent :of:. ···the' pai:ty·:pre·sentihg;,the: expert·.:wi tness:· wLll need to 
discover his identity, qualifications, the OFihions he~will 
.offer(' a.rtd th~· facts or' data· underlylng those opinihns before an 
effective'. objectio'n can be" made under'· Rules 702, .703· or 70:5. · 

. . " . ' : ·. : .. :'. •' .... . 

'The> Federal Advisory Committee Not·es ·to Rule 705: state. 
that "Rule 26(b}(4} of the Rules of Civil Procedure provides for 

:;:::-substantial discovery in this area." However, it has been 
,·observed that: 

"Th~ Federal Rules of Cri~inal Proriedure do· 
.not·::~p:~.ov.:ide·":f:or: ·any broad..<<.d is.cove~ry., ..• and Rule 
2:6 (bif;;:r.f:}:·ofU .. ;tfie~i'.Fede:r.al:'liiui'es•: of. :@,fvil·:... . 
Procedure ;provides< only· .''f:or a wr it·ten summar·y 
of the opinion and its basis. Since this 
summary. w111 b'e pre-pared by· the attorney 
presenting· ~the· expert, it will lik~ly· be 
cursory.; Depositions- are allowed. onlyin the 
judge·'·s discne·tion·, and at some financial 
risk.. • •. .;i·::Many u·.s. District Judges· • ·• • 
automatically require, ·in pretrial·· ·-conference::' 
irr~every ~ase {at leastj every, civil cas~} 
where there ar.e to, be· ex.pe-rt .. wLtness.es:, ,.that 
the<.pa:r.ti'es: ·exchange· detai·led writt'eh 
sta.t·e·ments of the opinions; with their 
g~ounds~ Th~ judge ~erves notice that he 
int>ends· to strike any testimony 'that .goes· 
beyond what was furnished •. The tactic of 
keeping the written submission narrow and 
vague becomes risky, because the testimony, if··· 
more inc·isive and full, could be st'ri.cken." 

Clark Boardman;: Federal Rules of Evidence, 292 .... 293 .(2d ed. 1978). 
See· a'lso;.. ~' Smith v •· 'Ford .Mot·or Co., 626 ·F. 2d 784 i 791 

· ('198'0} (:reviewed "The Inter:.face Between Pretrial. D~f>·covery And· the 
Presentat-ion ::.of ;Expe'r t :rrestJmony:;·" · .beld :that ·prejl.id:i.c,ial error · 

.. occurred. ··in admit.t:ing;cmedicaJ expe{t',s. ,te$:timony .where ·,plaintiff 
··. ?::faf.le,d~ ·.to ;·pt:O.Mtide' an:y···'info(.mati'on·j~:;:in,:· for;m,·\of·:.dnterrogat·o.ry 

responses, about such ·expert: or his propo-sed testimo.ny'~ 
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.<plaintiff:·~ S duty to SUppl·ement 'WaS.· not . fulfilled by· description 
. t;of·expert's: .. testintony provided ·in·.:his .. ·supplemental: .pretrial 
:··submission).. ·.·. · .· 

- Idaho·cr im1naL Rule 16 ·p:r:ovides, for·. broader discovery 
than the comparable· Federal Rule. Altnough the. Idaho· CrJmlpal 
Rule does not .. expressly·· provide. for disc()ve,ry of an e.xpert ·wit~ 
ness' qual if icatlons l opinion or the underlying ··facts ·or data, 
I.C.R. 16(b) (8) empowets.:·the court, in its. discretion,: to order 

~that "additional material.o~ information~ b~ made available to· 
the defendant upon a showing that he has substantial need in the 

'·preparation of his case and that he is unable without·· undue 
.. har·dship to ,oqtain the ·substantial. equivalent by othe.r means.· No 
. ,simf•.]:•ar ·provision: exists. for· . the benefit, of the prosecution. 

, .. ·x 

Idaho Rule of Civil Procedur~ 26 (b)·(4) is substantially 
similar to Feder aT: .Rule 26 (b) (,4.) ·.excepb that the. Federal R,ule ,. 

:;.under subpart (A) ( i), additionally permits a party to require any 
/, other party to provide "a. sum~ary of the gro1Jnds for each · 

.. , opinion." I.R.~··P. 26(b) (4) provides: · 

Trial preparation --.Experts. Discovery of 
·facts known and opinions held b¥ experts, 
otherwise discoverable. under the; provisions of 

. subdt:l;visio.n. (:b).(l)r.of, this ;rule,,,~rnd acqu~red 
or~ dieveloped · lfl antlcipatior1· o£·\·.*~tti.gatfQn· ·Or 
for . trial''l>:·may· be obtained o'nly as follows: 

(A)( i) A par.ty may :t.hrough···''·inte-rroga--. 
tories require ariy other party t()identify 
each person whom the other pa·rty··expects: to 
call CI.S. an expert- witness at ·trial·; €.o state 
the subject matter. on which the~xpett is 
expected to ·testi-fy, and· to state the · 
substance of the:. facts and opinions to which 
the expert is expected to testify. · (i.i) Upon 
motien, tha court m~y-order~f~r.ther~ discove~y 
by other 'means, subject to such r.estr.ictions 
as to scope and .such provisi.ons, pu.rsuant. to 
subd~vision (b) ( 4} (C) ·of· this- ru,l:e,, c.oncerning 
fees an~~xp~nses as th~ court may deem · 
appropr,iate. ·.· 

In at least on~ juri~dict±on,the·rqle• -s~ecifically 
require notice of proposed expert testimony, including the 
opinion ·and .. its. gr_o·ut'lcl.~'.:> i.~ SJ.Y~+· ~~·~ ... 'c~rim~ll~l ... ca.ses. .See, ·~, 
. Repor 1:; Cart ad ian·. Law! :Rev:fs:.f9n<,~qriu:Jtl~$ion ,. E.victe.nc~, Gode.:J-Sec ~~on 
·7:2 '(1979 ):• . S'ee a~$0· Ne.braska~ .Evide·nde :~u.).e 70.5 {adds a 26 (b) (·4) 
type. provi@.i.·on>·app~i,'cabte t:P civil .. c~\"ses) ;.:- ij·awaii Evid¢nce·~~1e 
705 ('!The···~expert .may t~stlfy in".terms :of- opd.,nOion or inference. and 

· :·give/·:·ht~':~:re.as.~:nsr··,.th~re·f.or• W·ithout·'discTosing.·-.the:::.underlying ·facts 
. or data if the ·u.rider·ly·il:'ig facts or data ·have·.been .. disclosed in 

c 705 p.6 



discovery·· proceeding:s .• " ).r Ma,ine Evidence Rule 705· {permits. voir 
d.ire examination of expertL:outoof · presenc:e o"f jury dir'ected to 
the ~nderlying facts or· data before the-~itness gives his 

·<opinion);:<Washington.:Evidence Rule· 705 (rule is .,_identical to 
F.R.·E.· 705; ··comment> advises the court to: .li:b.er~lly .grant·.· 

,, .. permis~ion for. deposit-ions and<:other discovery···wi th. res.pect to 
experts} • 

.. . · In recogn_ition of the. shift in emphasis to-- cross~ . 
··,·.examination ·and the·~.-increased need for prior disclosure of the 
. .:-·facts or ,·data/>upon·:which art expert witn.ess ·will base his opinion, 
:<when ·his :opinion: testimony. is, to be offered without laying the 

'\,:··traditional foundation 1.· the Idaho·:,;eoriurtihtee }determined. to include 
a· p·rov.ision :in.;i,:·.t::he·;rule that would:·'condition ·the· .. ,admissibility of 
subh·testi~onyon prio~ disclosure~of the~underlying facts or 

.data· in" discovery, but on:ly if discovery was requested. If a 
·request was .. made in discovery and successfully oppose(j ,: ·or 
··otherwise· not. compJ;ied .• with by.· the proponent of· the. evidence, the 
··propo~ed Idaho·Rule would preclude an opinion given without 
:disclosure of th~ underlying facts or·data. 

The phrase "if requested" is intended to impose the 
·burden on. the party opposing the expert1 s unfounded opinion 
testimony ··to request discovery of· the underlying· facts": or data. 

·~~I~_:; th.e .·pq.t"{tY.)'·9PPOs·:ing .:-the·. t:estimony ... fails . .-·to-·>request~'<discovery of 
I:!t:he'~'•:.'lllid;er·-:r·yin·g:-:'fact·s:-'·or ·'data·~ ···the/+fail ure <(!)f:: the .,.par.ty::proffer ing 
the testimony 1to·':have previously:· disclosed the same···will .. not be 

·grounds to bar. the· expert's testimony "un-less·. the: court· requires 
otherwise." This condition is.applicable only if the·e~pert's 

-::),.~;;,;-•. testim.ony in terms of opinion or inference and his reasons 
therefor·. are 'Offered· wi thout,·pr ior. disclosure of the underlying 
facts or data at.a~trial or hearin~. 

Action Recommended on Idaho Statutes or Rules: None required. 
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:\'.'·'. 

·_:.;:' 

Rule:, 706~ ·. Cour·t Appointed· Experts. 
. :: . . . •. . . . ~: 

(a) ·Appointment~' The court 'may on· its·. own .. · mot ion or on 
the motion of arty patty enter an·· order to show· cause why 
expert witnesses· ·should· not be appointed, and may request the 
parties to submit.nominations. The court may appoint any 
expert witnesses agreed upon by the parties, and may appoint 
expert witnesses of its dwn selection.- An expert witness 
shatl not be appointedby ... the court unless he consents to 
act·. A witness so appointed· sh~ll be informed of his duties 

.bY the court.in writing, a copy of which shall b~ filed with 
~:,;the clerk._·, or,. at a conference in which the: partie.s shall have 

'\<,?pportun:lty to participate •. _ A witness so appointed shall 
.... :a'dvise the parties of his findings, if any 7 his_ a:eposi tion 

may be taken. by any party; and he may be called to testify by 
any par·ty or by the" court pursuant to. Rule 614.(;a}-•l':·-· He. shall 
be subject to cross-examination by each party,- including a 
party-cal~ing·h4m as a ·witnes~. 

(b)· Compensation. Expert witnesses so appointed are 
entitled to reasonable.compensation in what~ver sum the court 
may allow. The· compensation thus fi~ed is payable from funds 
which .may be _provided by. law in· criminaL cases and civil 
act . .ions" ~':fld _ P.r,oceec:lings involving. jlj-J3,tt compen$ation for the 

· :ta.king ofi·~~p·~oper.-ty~:·· ·In other' civil' ''apt ions· a;fld proceedings. 
·the ··compensation shall"_.be. paid' bythe'· partiies ·tn> such pro
portion and at E;Uch time· .. as ·the court\t:odirects, and thereafter 
charged ·in like -manner as other .costs·~ · 

-l::, . 

(c) Parties' experts of own selection. Nothing ·in this 
rule limits the parties in calling expert witnesses of their 
own selection. 

~·. :~~ 
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.COMMENT TO RULE.706 

Pr1or 'Idaho Statutes· or· Rules:- Idaho· Code §§ 9-205, 9-1603; 
I.c.R. 28. 

Comi?arabl.e· .Fe·d~ral ·.Rule: stibS,tan.tially .. id.entical __ to subsections
(a) , · {b) and (d) .. o:f .)r. R. E. }0 ~ •· ,. In th~ periul t~zna te sentence of 
subsection (a)_ the· lan<J.uage ·"by_any party 9r by .the:, court~: 

. ·:, pur:s4ant .. to .. ~t1le _614 {aJ'' is s_ubst.i.tuted _ror IIJ>y_:J:~,e c.qur:t o.r any 
-: ·: pa_r·1;y. n .- . In .f?)ibse cJ: ~on Cb) . th~ ... p~rase :·:" f.o:r ·: th~.- ::'tak iQ._g of . 

: .. p'roperty" is -;substituted f'or "under tlie fl.fth am~·lldm~_nt"' ~0 
donform the rule to state practice. Subsection (2) 6~ F.R.E. 706 
is omitted. 

Comment: ·Rule 706 recoghizes the· fnh~rent common law power of 
... ,...~_.,,;t.he trial court to call expert witnesses. See Hart v. Community 
·.''>·:''"Bchool Bd. of .. Brookl n N.Y.Sch. D.i21, 383 F.Supp. 699 

·· E.D.N.Y.), a , 5 F.2 37. (2 C~r. 1975) (full discussion of 
'mas te,rs as e~p~rts) ;_ Scot: t v. · S£?anjer Bros. Inc.'·· ,29 8 F. 2d 92.~_,. 
,.Q30 .(.2d. C:j.r •. :<.lQ.6.2) ( '',.~ppellat~ .. qour~s 110 longer qL.t$stion the,_.,::.; 

.. · ;~~%~ ~~~~a~~~f~; ~8 ~1r~;r'~ :+i~0fA~ 'jJ~t:~{~riJ~·!f i~hp~~ tau~~~~· ,r.:;:er 
· citir1g ··Ex parte J?·eter·son, 25:3. u.~~ 300,· 40 s-.qt_.· 543, 64 :L .. Ea··'--919 

.'·.(1920); 9 Wigmore, Evidence §.2484,-p. 270 ()d ~9~ 1940)J(Co,urt 
:appointed "an impartial neurostirgeon" be6ause it believ~d it had 
a duty to.protect an infant's rights). The-ru~e~ however, 

·restricts the _power.ot .the court t6 call-witnesses to proceedings 
or situations ~hen the c9urt is the trier:of f~cit as pro~ided in 
Rule 614(a). · 

' . . ·. . 

Rule 706 ,is applicable. in both civil and criminal cases. 
It is patterned after Rule 28 of the Federal ~ules of Criminal 

. Procedure whiih codified the judge's right to call ex~ert 
witnesses in, criminal cases in the .federal courts. 

Id.aho Rule 706 omits subsection (c) of the Federal Rule 
which permits the court to inform the jury tha~ an~~xpert witness 
have been appointed by the court •. Unlike the counterpart Federal 
Rules, Idaho Rules 614(a) and 706(a) restrict the power of the 
court to call witrtes~es to proce~dings·and situatiqn~ wh~n the 
court is the trier of fact. Thus, th~re is no rieed fgr that 

. provision ·in the I<:]aho ,Rules of Evidence. -The re~triction 
·applies to both non-expert and expert witnesses., .T() e,nsure 
that result, Rule 706(a) empowers the court to 6all ~n expert 
witness "pursu~nt. to Ru~e 614(a)." On the other hand, the · 
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·' .. omission of subs.ectiori: (cf· of the Federal Rule should not be 
construed as prohibiting the trial courts from ever informing a 
jury that a witness called by a party was appointed by the court 
if the circumstances dictate, in the interest of due process and 
fair trial, fhat th~ iu~y sho~ld b& so irifor~ed. · · 

Subsection ta> provides restrictions on t~e judge's 
·common law power. to·. appoint experts. . The. trial judge has dis
. cretion on whether tO: appoint. an expert witness and has the 
option to appoint an expert on whom the parties agree. The 

·'expe.~:,B·'t··must consent to .act. The trial. judge .has the option of 
· :·.·info;rming the .. ,,.witness of his dutie·s in writing or at a conference 

with:;F,::the parties·~ · 

Rule 706 goes beyond Fed. Crml. Rule 28 in that it 
~xpressly permits the parties to take the deposition of the 
expert, ~practice not previously ~vailable to the defendant.in a 
federal criminal ·e~se • 

. · .. '..,::.·;'~:::::: .. ;;·> .. 

... . Rule 35(a), .. Fed.·R. Qiv •.. ~roc. ell'\powers·.the.court.to 
,,:o.rder the physical o:r. m.ental exami'natton .of a· party· or person in 
c.'Ustody ·or le:gal· cont.rof of a patty. The,·~ party ex:amined. is en
t~tled to a. ~:~port··<.)£ t.ne< .. exam.~.ning physlqian. . RqJe ·35 provides 

.. ;~£.>for ":arf e·x .. chad<j·e·:·:()~· .• ~~.~e.F9.rt~ ;:al'lc]. · triat the·'·e·}Cchange ·Of.· r~port.s· <~oes 
/·'not <bar the taki'ng :hf) .. :~h.e ... _physician 's deJ?o.s·~ tion "~n ·accor·dance 
.:wi.:th.the provisions ot·any other rule." W.,ith res:Pect to Rule 35, 

itY has been observed that:. · .· 

Pr~ctice pursuant to Rule 35 is particu
larly peitinent to Rule 706 because it has 
been su~ge~ted.that "[i]t would b~ pos~ible to 

.·,:::;;.:· construe Rule 35 as it now stands as providing 
for impartial medical exarn.ination-- i.e. that 
the court pursuant ~o Rule 35 could appoint··a 
me~isal'e~~~rt of i~s own choice. 

Rule 706 is silent on wh~t use may be 
made of the dep()sitions at trial. Presum.;\bly 
the restricti~ns ?f RUle 32 of the RUler:; of 
Civ~1 Pf~Cedu~~ ari4 RUle 15 o~ the_R~le~ Df 
9rimi~al Pr69~du,re would apply.: ;In a· criiniqal· 
ca,~e, the use .of a·. deposition tak~n by the· 
g.qverhlllent may rCiiSe as. yet unresolved 
q~~s;t:fol'}.s ·of· ttl,~ ..•. ~9ope of gefendant '.~ · righ~s 

· uh~er ~lje <;:on.frqntatioo. ·Clause of the st.xth 
·Aroendil.l~i'lt • 

.' .. Rlll'e 706. will have· to be read, in· conjunc~ 
tid'n!~with procedu.r.:al pr·ovisions governing 
examinations by experts. As indicated above, 
Rule 35 ·of the Civil Rules of Procedure deal-
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;ing .. with:·physical ·and ;mental examinations was 
interpreted by.:. Some ·.,prior .to. the' enactment ·of 
Ru.le· 706 ·as authorizing the court· to appoint· 
impartial medic.al:experts. , 

',_.,. 

3 J. We·instein & M~ Berger, Weinstein ~.s Evidence 1L 706 [02] at 18 
Supp. 1983). 

Rule· 706 (a) empowers: any party :or.· "-the .·court .pursuant to 
·Rule ~14 (a)" to call the expert as a witnes:s... ·This 'qeviation 
from the languag~ of the Federal~Rule is intended to make clear 

·~:·that notwithstanding_:. tl)e power. ito::.::appoint:J::expert wLtnesses, the 
power of :.the~.-;court to call(~ exper-t· witnesses to ;.testi,fy: is 
t.estricted· to proceedings.· and··si tuations ·w.hen the cou·r·t is the 
trier of·. fact. 

The .appointrn$11t arid use of. an· ·interpreter under 'this 
rule is not deemed·to·be the same as ~calling" a witn~ss. 

. Each party's right to cross-examine the witness is 
recogn-;ized, even if a party exerciSes its right under Rule 706(a) 
to call ~he court appointed expert ifse1f~ See Rule 611 as to 
cross-examination. 

. '!; -:/J:~· 
~:· ... ' ., ·•. " : . 

Idaho Criminal: Rule··:. 28 provides· ,f()r tl')e. appo~nt:tn~I'lt of 
an interpreter in criminal actions in language substaritialli; 
identical ·to Idaho Cod~ § 9-205. Urtlike Fed. R. Crml. Proc. 28, 
it contains no provision for appointment of other axpert wit
nesses~ 

Under Idaho Code §· 1-1603(6) the~court has power "[t]o 
compel'theattehdance of persons to .testify in an··a.ctiQn·or 

::·proceeding pending< therein,· 'in the. c9ses and manner provided in 
this code." The same power :. ;Ls conferr<;d on judicia]. officers by 
Idaho- Code_.§ +.:~;190·1('3). In addition, Section 1-1622 confers 

· incidehta.l .. ·powers: 
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. ::....) ·.~·· ... 

Wt\en jur.isdiction is,. 'by this: code,· or by 
any ot·hefr statute, . conferred on a court or· 
ju.dicial o-fficer- all the means necessary. to 
carry it into effect.are·also given7 and in 
the exercise of the jurisdiction if the course 
of proceedings b.e not specifically pointed out 
by this code, or th~ statute, any suitable 
process or mode of proceeding may be adopted 

·which may appear· ''most conformable to the 
spirit·of this code. 

As noted abover the power of~the court to call witnesses 
·was ·:-well recognized at common law."': By statute, Idaho;·· has 
provi.·ded that the common law., is the rule· of· decision :·tn ·the Idaho 
courts "so far as "it is not repugnant to, or inconsistent with,: 
the constitution or laws of the United States, in all cases not 
provided for in:these compiled laws~~ Idaho Code § 73-116. On 

· · other issues 1 the lqaho Court has held 1 "that where the statute 
.. :·;··or rule does not prescribe the procedure, the~,. common law or other 
-·:':··.appropriate method will be followed in ·the exercise of inherent 
-~judicial power." Jji. Case Company v. McDonald, 16 Idaho-223, 

- 230, 280 P.2d 1070 (1955). 

· .,_,., :In the absertce· of any s·tatute or·· statutory scheme 
: de.pr iviri·g ,··t.he'~ court'of· the: power· to ···call>;.witnessesJ.·i t is the 
opinion of the Idaho·Committee that thepower·exists;. in Idaho by 
virtue of Idaho Code §§.· 1-1603 ( 6), 1~622 and 73-116. 

Subsection· ( bl provides for . payment of compensation to 
the expert appointed by the court: "reasona)::>le compensation in 
whatever sum the court may allow to be paid from public- funds in 
crimi.nal cases and civil condemnation actions." In other civil 
act]i:~;ns it is chargeable· to the parties· in ·such proportion and. at 
such time as the couxt ~irects~ and may be taxed as costs~ Con
demriation acttons.are'excepted'to guard against reducing consti
tutionally guaranteed-just compensation if payment-of costs were 
required by the landowner.· . Contingent fee arrangements have 
generally been held improper. See,·~' Osguthorpe v. Anschutz 
Land· and Livestock CompanY, 456 F. 2.d .996, ·1005-_1006. '(lOth Cir. 
1972). . 

In a paternity proceedi-ng, under· Idaho' Code·§ 7-1117, 
"the compensation of each expert witness appoi.nted by the, court 
shal~ })~ fixed at a reasonableamount. It shall b~ paid as the 
court shall order~··-·· The:· court· may order -that- .it be paid by the. 
J?arties in. such prqportions and~·atsu~h_ times' as'·:·it· shall·-pres
cr ibe, or thq. t ··the pr oport;ion: of. any p(irty be- paid by the county 
• • . , ·~ and tJ:le_ fees may·:. be taxed as costs. • ... · 

As pteviously not~d, in a prosecution~ for ad~lterated or 
misbranded oil the "actual and necessary expen~es" of the court 
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appointed chemist shall be ·paid by the county and may be taxed as 
costs .~pon·conviction.· Idaho Code§ 37-2508. · 

Als6 as.previously noted in the ~omment to Rule 604, 
.interpreters are entitled to receive a reasonable fee ~s set and 
~;~etermined by the court to be paid out.of general county funds. 

Idaho cod~ §§ 9-205 and 9-1603; I.C.R. 28. 

~":'·· Idaho Code § 9-1601 provides that "witnesses in civil 
actions in district pr magistrates divisi~n thereof, or any 
referee, master or commissioners thereof, are entitled to receive 
such witness .:tees and· travel expenses as determined by the trial 
court pursuaz1;?t to the Iqaho Rules· of, Civil· Procedur,e.". I.R.C.P. 
45(c) (1) provides that 11Witness fees and .expenses in the dist-rict 
court artd_magistrates division shall be in the amounts provided 
for under Rule 54(d)(l)." Expert witness fees which can bS 

. allowed, as costs as a matter: of right under I.R.C.P. 54(d) (1) (C) 
·<,,for an expert who testifies at a deposition or at a trial ·of an 
,,.,. .. action cannot exceed $250 for .each expert witness- for all appear

.. :;".:·an_ces •;:;;;·'' Additional i terns of costs in excess of those allowed as a 
~matte~of right may be awarded upon a proper showing. Under 
, I.R.C.P. 54(d)(l)(E) 11 [t]he Court may assess and apportion as 

costs between and among the parties to the action, in the sound 
, di·pCretio.n_ or;tr·_j;h~:··~c_.O\}rt, ··all .fees and· expenses of ~.gSters,. recei
·.:ve·rs ~·or··'·expe·r;t .WitneS~f;:)es·. appointed by the COUrt. in ;:,.t!,he action. II 

Subsection (c) incorporates the last sentence of Fed • 
...... crml •. 1.{. 28 authorizing the parties to call their own expert 

witnesses notwithstanding Rule. 706. 

1: .. 

Action Recommended on Idaho Statutes or RUles: Amend Idaho Code 
§§ 9-205 and 9-1603 to conf6rm to·Rule 706 in regard to the 
source of payment of fees. · 
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I~TRODUC'].:'ORY.COMMENT TO•AaTICLE:VIII 

HEARSAY 

, The/ Federal"'Advfsory Commi.ttee'"s···:tntroot1ctory Note.on ·• 
·'The ·Hear·say!.'Problem poihts ·out. tha.t~f·the ·factors·· to.·be.~·consider.ed 

i~·:.··eva·'luatin<t: te·stimony·_·of: a ·'·\1/itrtess ·'·are (percepti-on·, ··memory and· 
'narration. · Trad'itionally, to<;.foster··.teliable. test·imony· the::wit
nes~·:~as···beeri'gei'lera.lly·r_equired to·<te$tif.y: (1) uhd~r ·oath o:r 
affirmation··i·~· ( 2 )·· ·•lri. the. P.ersonal···,.preserice• of tne · tr ier--.·of fact ,·so 
dem1e;arior'cafl"!,be''6bser\Tea,: and;(J) subject to' cross'-e:Xamina.tiori~ 

·•"'rl'l~·:·:aanger -·aga'lnst·\whichi the .-.hear~ay: x:~~~;.i!:J ··oirected 
is that evidence which is untested by the·se · three>c.onditions ·will 
be. u~reliable b~c~use. ~auYts in th~ perception, memory and 
na·r.r·ati()n of:; 'th_·e·"·'decla·rant. wi~l< not be· expos.ed. "·.· 4 J. Weinstein 
&· M-~.·-•B'erg·er··, We1·nst.$in's: Evidence- 1J<8QO[Ol] at~ll (Supp. 1983). 
Cf:·~ united st:at.es 'v~ Frank, 520 F'• 2d 1287 (2d Cir. 1975), • cert. 

,_[,denied~ ·423 u.s. 1087', 96·s.ct. 878, 47 L.Ed. 2d 97 (1976) (by 
virtue of witness' refusal to• answer "proper,· relevant questions 
on c~oss~examination going directly,to the heart of his testimony 

·on direct ex;amination, the direct test:imony>becam_e hearsay, since 
no·t slibject.··to· cross:...examination, and was therefore: properly 
struck."). · ·:!.· 

.; .; 
. . ~ . . . . 

Ar ti'cle VIII codifies ·the hearsay rule· a·nd its·. various 
exc:eptlqns. It .crea1:es ·a. sy.~tem of class: exceptions- to .. the .. 
hearsa·y:<-rule··, supplemented by: ·two ·open.;.eended '"catch all," or 
res id.ual<{ -·exceptions:~ · In ·add it ion, • >som~ statements, ·which have 
tr·~:ditiotra.lly been· admitted as .hearsa.y exceptions·,. such _as:: party 

·admissions,' ··are defined in·. Rul.e 801 :as non:...:hea.rsay,·'e 

The.Article consists of six rules. Rule 801 is the 
d'efinition·ai ·section.. R~le 802 ar.tic:Q;lat~S>·:~he.• gen~:ral rule that 
hea.rsay ·-is not admissible ·into~. ev·id:enqe. eJ(pept.:~s per.ll\Ltted l)y 

•·· specific exce·ptions •. · .. Rules, 803 ·and ·80.4<.Pre.scribe tqe~. exceptJons. 
The:., twen·ty-fourt exceptions. enumerate.d· in: Rule·· 80-3·, .~nlik~.:,_those 
enumerat-ed in Rule 80.4; are not premised upqn the:. up.~yailability 
of the extrajudicial declarant .as a· witness-~ ::Cit; tr-i:,P-1• .The R\lle 
803' •ex'ceptions were beffeved to'. refl.ec:t .somewhab. :str.onger 
guar.antees.··· .. of>trustwo:rt.hines·s··than the· ·.·Rule 804 except,ions, ... thus .. 
accounting· for the disparate :-treatment. Rule 805 deq.ls in the 
conven tiona·l: mariner: with the· problem of.- m·ultiple· · hea.r say. 
Finally, Rule 806 authorizes introduction of eviden6e attacking 
or supporting. the· cr.edibili·ty of any extrajudicial declarant on 
the same· terms as: if ··he had appeared and testifled. 'at trial. 
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To. fur~~e·~·-··.~nh~nqe r~~i.Al?ilit:y tge f~.rst-hand knowledge 
.;.,:requirement .·of · RtLt~>:6()2· must be .··re·~a into; the' ·hear say exceptions 

governed by Ru!'es 803 and 80_4. See Federal Advisory Committee's 
Notes to Rule 803 • 

. The trial judge must exercis-e discretion in a·pplying the 
,_. hear say rules to i;mplement ~}:}~. f:~le$-1. p~~~mo.unt goal. of ensuring 
~just and acdurate dete~minations~ See R9le 102. In ~~dtti;on to 
dete·rmining whetoeri .the proffered evidence· ~s relevant, h~- must 
weigh tbe need- and ·the value ... of the ·evidenoe against the dangers 
it would pose. See. Rule 403·. FactQ.rs t() be .consid.ered include 
the. ava ilabil.i ty of t;,he·.declarants ,, the availability of ot:her 

·. evid·e.nce,·· the; nat~re of the .. statement,,:tbe nature o:e the case, 
whether a jury or ··non~jury case, and whether a criminal or civil 
case;:··'"· See generally_ 4. J. Weinstein·;&··~. Berger, Wein'stein' s 
Evi(lence ,r 80 0[ 0 31 (Supp. J9 83}. 

In a crimina:t~. ca.se there is gr,ea.ter. :danger of pr:;ejudice 
to an accused and addi.tionaL limiting. J·a9t:ors rn.ust b~: .col'\.sidered 
such as the right o.f. confront at ion, . limi.tatione;. on· .the. ·use._ of 
extrajudicial statements ·of .the accus'e·d': imposed by the. pr;:ivilege 

· ·· against self-incrimi.n.ati()n and the righ.t ... t'tP counsel, and· ·r.(l.ther 
·~i·limi ted discovery~ See. generally 4' J.: Weinstein & M. Berger, 
·we.instein's· Evidence,,,,. ·800[03]-·[04].- (Supp, •. 1983.) 1 Jrederal 
Advisory. ·comm~·t tee-:ts· In:tr oduc tory-Note· .on>. the·. Hea.r say ..• P,roblem. 

~ . . . ~ . 

"In· recoghftion·of the sepe!rateness of the confrontation 
c.lause and th~ he~rsay ~ul.e, and to 'p.void. inviting: collisions 

. between them or .bet:ween the hearsa:y.· rule. e3.no. other ex.clu,E;lionary 
principles, the·· exdep.tions:·. set for:th .. tn; :·Ru-les 80-3 anp 804 ar.~ 
stated· in terms of: exempt.ioh fr.om ~the general exclus•ionar.y- · · 
mandate of the hea._rsay' rule., rather than:.ifn positive. terms of 

. admiss1bil i ty." Federa'l Advisory Cororni ttee.•:s. Int.roductory Note 
on t'he Hearsay Problem. 

:.:.'·":,~· ... ~~: . 

. .. :c:. · Idaho A~t:icle VIII is identical to Federal Article VIII, 
excel:H:._ that:·· .:··ldaho·~ule··~802' omits· excefptions·.prescrj{bed by 

. statute 1 Ru1e';;,<803 (a:)'? stat·es the ·more res;·tr ic.t:i.ve language: of the 
Uniform Rule (1974): wit.h .. regard to il"lveat~gat:ive r:epo:r.ts: .and 
factual findings of·• adntinistra·tive agenct·es; ·Rule 803.{16)· · 
requires thirty years' fbr."·"~nc,:lertt" ··docurrtentsJ_ Rule;._··,B0·3.(.1.8·) 
p~rmi ts phys ±cal_ ·~9ID:i~~~o.~· of learn~d: treatises ~~ppn. rnot:iori and 
order·. for: ·gao.d~ cause·· show·n.;" .. Rule.: 80:3-:(.22'):. is;. ·confotmed: .. tq state· 

. p·r'ac.ttce;';·~n-a_, Rule 8~3{2'3·y~r~(3·ar.ding, :'!·judgments as· tq:·;.personal, 
family or· general:>hist·or-y,, or boundar,ies" is ·-not.· ad.o.pteq~ 

·· -CO'ntr'aty·tci :the,;·.pr,,edidtiohs <?f'; s.ome. cr::Lttc:sr of'.,t:he 
rule-s,: t:he Article·VI·I]: •rute.s:·hav,e.:. resul,t:ed :in. •.few-.. ,stgp·i~i .. c.an:t 
problems in application in the federal courts. The issues that 
have arisen<appear for th:e. most part to have existed at common 
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law~''''·and:· to ·be .the·,;···Pr.oduct· of· the application~ of the· polJcy of the 
r.tiles tO/; the;: circumstances ... 9:e · ind.~vl,.dual ·caSe$,· rather., than. the 
product of the.language of the rules~ 

The,.,: types: o.f.,· issues .·that-:,haVe arisen~ under- Rule 
. ./::->8:01( d ):(.1-) ·:involv.e' fa.cbu~l quest':i6ris::. such. as whether , a· w~.tness·1 

... wi·th .. memo t y -..problems is,: "·subject ' to ·a r os.s-examinat ion:,:'~ w{l~ the r a 
.· pr•ior ·;Stat.emE?n:t.-.-is".: in fact :.inconsisteQ.tt -6r whether the witness 

. ";:.,···':;,was:•Uncler ·:i t:h.e·· ··'rimproper."·-~nfluence, or 'Fmo.tive,'' :·wqen: the. prior. 
·statement was .. made. Under Rule 80J_(d)(2) questions havearisen 

. J• .whether the declarant is an agent or authorized to make· a 
· sj:ate_ment-: fo·r the: principal;:, whether :state!Jlents · of• .. government 
·agents:\ ~h9uld 9e , admi?sible : ~gai-ns.t~z·the·~:-·gpve)1·-nrp.~nt, .. , ·;:,wh~tber the 

:· agept-declar.ant,:;·.hado:: or;· ·is> requir.~d·- to:.·.;:hq.ve,,·per:?onal .kn9wied.ge of 
·the· fac,,ts.-underlyJng /his ·vicar-ious,·:adm-ission, ·whether -:the-':quantum. 
of•· proof to' estal:)l.ish·a:,coconspira<;::y has:been satisfied,. an<]:
whether the"- hearsay statement .sbould be consid~red·.;in deciding 
whether the conspiracy exists.· These types of questions would· 
no~ .be eliminated by simply changing the rul~s and the Idaho 

· Commi t·tee. made ' no at tempt to do ·'so. · 

''t·. ··Under Rule 803 factual ques·tions. have arisen such as 
whethe·r the Ru:ie 803(1) requirement of "substantial>·contempor
anei ty'' has been· satisfied., whether. the statements made for 
m:edical diagn:.psi.s., .or treatment un.der .Rule 803 ( 4) re.1ate to .. -:.~· 
"fat1l't., ''>:~:andi:~;$/he-.ther .. the evidence offeted· ·under Rule 803 ( 24) 

· s:atis:t:'iies_: a'l-1 of-::.-the · cr i.ter ia for· admission~ Again, the Idahq:::'i~" 
. .Comml.t}te-e determined··-that these~ types of questions could not be 
···::':re·solMed. by.~: cl1a·nges fn ·the' tule·s ~ · · 

:An issue··· has developed· 'in. which _the federal· courts ·are 
.. divided··, wpether·: Rule· 803 ( 3) ·(existing mental,· emotional,· 
~:physical ·condition) permits statements of· <;leclarant's intent~as 

.: to future conduct ·to he:· admitted,; :to·)prove·~::.anQtherJ:s:;-,:·1:t.l·:"ture .. 
conduct~ An-~- issue. has .. ar ise.nwith conflicting .decisions whether 
Rule 803(6) (business records) requires that the .. ~source::of .. i;h.e. 
information ip the record need be under a business duty to supply. 

· ... ,.,.that.in:formati±on ·Ci.s;a·condition,for admissipili:ty. Ari issue has· 
· "-artsen··.-unde:r·yRu1.~>-fl03(24) w~ether the: "nE?ar miss" e.vidence, i.e.; 

that· evidence which is :generically· of a type cover.ed but which . 
. fails to meet ,p:r;ec.ise .requir.e~nents of that exception can. be 
admitted; under the· ·residual ex_ception·. •· An addi tiona+· issqe has 

~;,,,arisen under;; Ru1e ··. 803{24). arid. Rule 804 (5.) i with:': conflicting· 
decisions, whether the requirement()f notice·bf.intent to rely on 
the residuary exceptio~ should~be strictly construed. The, 
approach to ... each of thes~: ts;s,u_es:-, by t.h~ _fe<]eral courts. ~ppeqfS' to 

' be based more: oh a:: determin·atiort ~hether the evidence pro:f:f'ered 
· is tru~tworthy, rather than legislative interpretation of the 

rules. Since~the hearsay exceptions are "exception~" to the rule 
· of exclusion, they are. better left to· determination based on 
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. "need" and: n trustworthines.s'~·.·:on a c'ase...:.by.;...,case ·basis and the 
Idaho Comrtti ttee maqe·· no.· attempt toCformu1ate any .changes in, these 
rules. 

·:.,, 

The application O~"FederalJRule 803(8) which.greatly 
expanded the admissibilityof public records· has resulted in·many 
issues under bo.th the hearsay rule. and the confrontation clause. 
The Idaho·· Committee attempts. to. avoid· many of the: problems· by 
recommending adoption of the.more restrict-ive language of Uniform 
Ru1 e · 8 0 3 ( 8) ( 19 74) • · 

_ Federal Rule·803(24}, irrwhat appears· to be a drafting 
over;'·~.tght, co~tains no· provision for t.he physical adnti.ssion ·of . 

. tre~':tises or excerpts. from. treatises such· as charts~ . Although it 
·/;., has ···apparently caused no significant problem in the federal 

. system, .. the. Idaho Committee is rec-ommending a provision in the 
rule that would permit limi ted• physical admif?S:ibn' of': these 
materials. 

Under Rule 804, as under. Rule 803, factual· questions 
have arisen in the application of the rule such as whether a 
statement is· against. the, declarant' s·pena·1 or other prescribed 
.interest. These quest-ions cannot b~ solved by changing the rule 
and the Idaho Committe.e made no: attempt to do so •. 

,!~ • ,' . • • . 

... · ·: . . . . . · ... :·-~·~rs~··... . . .. ~: . ··.·... . . . ·.:... . . · .. ·... .·· . . . . . . ·. ·.. . . . 
: ··'Unde1;f Rule:· 804:(b)'( 1)·· a significapt·: ques~tion· has arisen 

in the f 1ederal· court·s.{ as·'~ to·: when.· the' ''preCiecessor. in interest'' 
requirement ~'is;,:. suff.icieritly satisfied to admit., former testimony • 

. The federal courts appear divided wnet}:l~r ·.to apply a }'similarity 
in motive" approach or a "community of interest" approach. In no 
case have they re·quired privity. · The decisions seem to turn more· 
on the circumstances of. the particufar case and no articulable 
standard, short of requiring actual identity o.f t-he. parties. or 
privJty appears feasible. Neither ofthese alternatives is 

·.· deerir:ed satisfactory.· Thus the Idaho Committee made ,no attempt to 
chartg·e the rule. 

Finat1y,-.\"issues have arisen under R'ule 804-(b) (3) whether 
statements against penal interestJ which inculpate the·i' declarant 
as· well as the·accused,or which exculpatethe·accused· have 
sufficient "indicia~of:teliability~ t~·be ~dmissible~ The 
hearsa,y aspec·ts q'f the is~~es·ar.e:' not crea·ted by the. rl1'1e and 
cannot be solved" by chang'ihg ·the· r:Ule.' .The" constitutional issues 
inherent fn this type .o:f eviden·ce·· cannot be resolved .. py these 
rules and the ... Idaho Commi tt·ee made· no• attempt to do sO'. See· 
g·en..eFally Epst~iit; ··.E~ergi'ng. ·Pro~lems: Uncter .·.the Feder·al Rules o.f 
Eviderice, A~;B~A• Sec. of>Litig.i 22·9·--311 (1983)'~ 
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'·.: .; 

... 
Rule 801. Definitions 

The following definitions apply _under this Article: 

(a) Statement. A "statement" is (1)' ~n oral 6r 
written assertion or -(2) nonverbal conduct of a person, if it 
is intended by him as·an·assertion. 

(b) Declarant. A "declarant" is a p~rson who makes a 
statement. 

(c); He.arsay. "Hearsay" 1iS a statement, other than one 
made by the declarant while .testifying at the trial or hear-
ing,; offered in evidence to prove: the.:, truth of:· the. matter 
asser·ted. 

(d) Statements which are not hearsay. A statement is 
not hearsay if.:_-

(1) ~rior statement by witness. The declarant 
testifies-at the trial ot hearing and is,subject to 
crbss-examination· concerning the: statement~ and the 
statement is (A) inconsistent with his tes~imony_ and~was 
giv~~ under oath and subject to the penalty of perjury 

.. _,_: -~:at\At$·br .. ial;.··he.aring-,;; or,_,:;:pth~r·ptoceedi_~g,_ .or.-·in a. 
deposition ,:.or. {B)· 'cons•isteht· with his·< testimony and 4s 
offered ~o rebut an ex:press or implied. charge'; against· 
him of rec_~nt fabrica:tion or improper inf1ue.nce or 

··motive,. or .. (C) one of identification of a<person made 
after. perceiving him; or·. 

(2) Admiss;i.on.byparty~opponent. The statement is 
offered aga-inst~ a· party and ls ("Al his .o.wn·.,-:statement, in 
either his individual or a• representativ~. capacity, or 
(B) a statement of which he has manifested his adoption 
or belief. in .its. truth,: or (C) a statiement· by a person· 
autl:\;(D_rized by· him to make a statement .concerning the. 
$l,lqject, or (D) a statement by his agent or servant .con
cern-ing a matter within the scope. of his agency o·r 
employment, made d~~ing the existen~e" o~ the relation~ 
shi'p, or (E) a stat.ement by a co-conspirator' of a party 
d_uring the· course and in furtherance. of the· conspiracy. 
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COMMENT TO RULE 801 

. . ' 

. Prior Idaho Statutes or Rules: None. 

Comparable Federal Rule: Identical to F.R.E. 801. 

·--Comment: Rule 801. provides the definitions that govern all 
hearsay questions under Article VIII. 

Subsection (a) defines a "~tatement" to include both 
"(1)· an oral or written assertion 0r (2) nonverbal conduct of a 
person if it·is intended by him as an assertion." 

The term "ass~rtion" has particular significance in 
relation to nonverbal condqct offered in evidence to prove by 
inference·~he truth, of the matter assert~d. If nonverbal conduct 

.is no~·intended a&:an ~"assertion," then. it does.not constitute a 

.;''statement," ·and if it. is not a "statement," it is~· not then 
''hear say". 

~:1,' .. ~i"!;/ . 
. Nonv::e·rbal•i conduct.,-: a!lso known .'as .. an implied assertion, 

~:;';.proffered .to prove;: a.:,fact·:in: issue was tr'eated as hearsay at 
common,- law., See, e.g-,., Wright v •. Doe d. Tatham, 5 CR. & Fin. 
670, _ 7 Eng. R. 559 (1838) (final appellate: stage in House of 

·· Lords)J!(in a will contest ·action, letters w·ritten to testator were 
proffered to prove sanity of testato.r on theory that authors 

·-would not have written as they did unless th~y believed him sane~ 
held, inadmissible· hearsay). ·,Contrary to the common law approach 
~reating nonverbal conduct the same as an express -assertion, Rule 
80l.:::breats impli.ed assertions as nonhearsay. 

<-<i;~;{ The ~:~r:.ule recogni~es a distinction between co:nduct, 
~~.whefiier verbal or nonverbal, ·where· the actor do~s" not. intend to 
~ssert the exist~nce of the fact in issue (nonhearsa~) and th~t 
where an assertion is intended. The former seldom involves 

. questions of motivation. and: cred.ibility whereas: the- -latter often 
does and consequently should be .. tested by cross-examination. See 
generally 4 J. ·Weinstein,&· M. Be.rg;er, Weinstein~ _s·· Evidence -
,, 8 0 1 ( a) [ 0 1 ] ( S u pp • 19 8 3 ) • 

The definition of "statement" excludes from the 
6peration of the hearsay rule all e~idence of conduct, verbal or 
nonverbal, not intended as an assertion. Consequently "[w]hen 
evidence of conduct is offered, the definition 6£ statement in 

·Rule 80l(a~) requir-es that a finding be made, whether an assertion 
was ihtended._ •• ~ [T}he proponent of the eyidence must·make a. 
minimum showing. He must at 'least indicate the conduct he 
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.intends·· to prove· ctnd. the· infer· en~~. he ·int~riqs to ··a raw. If at 
this point the jqdge · .. is satis·fied ::that the conduct' was not 
intended as ·an assertion ·Q'f :the matter .. sought to be ··proved·, the 

·burden of demons·trating the contrary.· shifts ·to. the·: opponent of 
the· ev:ldence ~" ;4 · J • ·Weinste.in & · M~· -.Berger, Weinstein's Evidence 
,r80l(a) [02];:'at' 62 (Supp~< 1983)• · See, >e~g.-, United States v. Day, 
591 F.2d 861 (D.C. Cir. 1978}• --

Subsection (b) defines "de~larant" as a persort who makes 
.. a stat·ement.. ~Y virtue of ~he definition of stateinei1t, a 
"declarant" .. includes the· actor ·:of 'nonverbal conduct ·'when the 
co'nduct Js.~:.i:n.l:;?nd~Ci- ;by· him as:'an ·assertion. 

. . . -~ . ·), •.. ~· .: ... . . . . . . ·. .,. ·.. . . . -: . . . . · . 

. . :· ~· .. ·.:;.: 

. Subsection :fc) ·. defines "hefar say" as .·a ·~sta:tement," 
"other 'than One made by· the ·aeclatant :while . testifying '·a·t the. 
trial or hearingt"::;.t.!offeted·in evidence to prove·the ·truth of the 
mat ter<asser ted~!' · · 

~:.-~J~·-~-:··> ·-~::.:~ .. -· ~s previ·ous·ly noted, by use of ··the- .. term· "St-atement"·· in 
~;'~:l:,he definition, all ev ide nee of conduct, ·verbal or nonverbal, not· 
·:r~tended as an as~ertion, is· removed from the operation of fhe 
. .'.hearsay rule.· 

·... -.. . . ' 

.. · ·:.D;h~T:tfi@ef"ih:~.tJbn .of-)•:hear~ay•,•· .. ;'f~rt}le,r;;;.expi u~es from the 
:~scope· .. of ·the· "rule all assertive·' conduct .. when: it i~ of~ered as .a 
~basis ·for inferring something other than the matter asserted. 

--- .·:.-··· . 

.. :;::::;::>:i}>' .'.\.: .Weinst:ein· points out that Utterances may also be: made 
for· .. ·a. variety'of other reasons> not-entailing their tru.th and not 
thereby. involving. the credibility of the declarant. .Nonhearsay 
utterances usuallY'·arise in the following categories of cases-•. 

I .. - ·- .... · . - -.. ··. .- . 

Verbal acts in which·the·~tterance:±s an 
operati~e fact which gives rise to legal 
cons~quences. . See, ~· , Cr eaghe v •. Iowa Home 
Mutual.;Casual ty co· •. , 3-23 ·F. 2d '981 · (lOth Cir. · 
1963·) (inauran.c~ agent_, testified that the 

.·insured . told h.im·,. to cancel the pol icy; ' held' 
not hearsay)~ 

Verbal :parts,·of ·act in .·which the utterance 
ac6ompanies a n6nverbal·act and characterizes 
or defines the··transaction. The utterance is 
merely the verbal p~rt of an act. E.g., words 
accompanying the physical transfer of money~ 
This is som~tim~s referred· to as the res. 
ge-stae ·J?tincip1e. ,: 

' ~ ' : . ... . .. - ; . 
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··:\'·· 

·Utterance· offered .to show·.effect or1 state· of 
mind ·in which·the utter~nce or writing is 
admitted to·:· show the· effect :-on the hearer or. 
r.eader when this effect. i~ relevant. E.g., 
statements of:~omplaint admitted to show that. 
the recipient was ·on notice that his customers 
ware g~ner~lly dis~atisfied. · 

See 4 J. Weinstein & M. Berger, Weinstein's Evidence ~80l(a) [02] 
(Supp. -1983). 

The definition of "hear say II . in subsection (c) is 
consJ::S:tent with .. Idaho case law. See Isa·acson v •. Obendorf, 99 

.. ~ Idah:o· 304, 309, 5.81 P. 2d 350. (197ffi"Hearsay evidence: is testi
monyi/in court, or written evidence, ot a statement made out of 
court, the statement be'ing offered as an assertion qfc:r the truth 
o.f the_matters as?erted th~rein, and-thus resting for its value 

.ci. upon the credibil~ty of the out-of .... cotirt assetter ••• "), See 
. also State v. McPhie, 104 Idaho 652, 662 P.2d 233 (1983 Op. No. 
mT State v. Br·ooks, 103 Idaho .892, 655 P.2d 99 (Ct.App. 1982); 
Frank :.Y. City of .Caldwell, 9.9. Idaho .498, .. 584. P .• 2d .643 ( 1978); 

··J::·::.Patino:.·v •. ;Grigg and'Anderson Farms,_ :97 Idaho 251, 542 P.2d 1170 
·,(-1_975}; State v·. Ortega,· 95··Idaho 239, 5Q,6 P.2d 466 (1973); 
~artin· v. Argonaut Insurance Company, 91 Idaho 885, 4·34 P.2d 103 

_-_./( 1967) i .. Advaoge-Rumeley Tractor Co. v •. Jacobs, 51 Idaho 160, 4 
. -·~:-·'p ~-2d .·65 7.,. ( .l9.:3~illi)·•·><~:see .. ·generallY,· G.·:\Be.l.l ,·/·\Handbook .:of Evidence for 

th~ Id,aho Lawyer, i 14:9 .. ;:-.J2d e.d. -~ 1972) .• . :- ... \, . . , . .. . . 

The Idaho Supreme Court has held th~t verbal acts are 
outsicte the scope of the rule against hearsay .... See, ~, Quayle 
v. Madkert,92 Idaho· 563, 447 P.2d679-(1968)(witness who heard 
an< oral offer of contract could·so testify, not to. show the truth 
of the facts contained in the offer, but _to show that tl)e offer 
had J;leen made). See . also State v. Ortega,- 95 Idaho 239, 506 P. 2d 
466 (1973). C£. Janida v. Lanning, .87 Idaho 91, 390 P. 2d 826 
(1964). - .. '" 

The ~;illdaho ·Court nas also ·-held tha~ verbal P~J· ts of acts 
are not hearsay. See., ~' Taylor v,. Fluharty, .. 41 .. Idaho 511, 
517, 239 P. 1049 (1925)(state~ents made by the declarant when he 
delivered a promissory note to the witness, . explaining changes in 
th~ note, "tended to show the intentions of the.parties. It was 
part of the transaction~ a~ci~cumstan~e in~c9~gection with the 
delivery of the note. The conversation ·bet.we-~n: [the- witness]· and 
[the declarant], like the note, was oriqirtal evidence and not 
hearsay."·) • 

. . . ' . . . . . .: . ... . 

In ca.~~s involvipg verba;t parts of acts, the.· Idaho .. 
_ Supreme Court haS often used the term r~s .·gestae~ ... See G. Bell, .... 
·Handbook .o-f Evidence for the. Idaho Lawffi,--"131 (2d ed. 1972). In ··· 
his diScussio~ of.th~ concept~ Bell observes that State ex rel 
McKinney v. Ri'chardson·, 76 Idaho.9, 277 P.2d 272 (1954), has in 
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effe,qt ... repq~i~~~:d -fhe ~~~§te~qe .<of 9ny b~oe3.q .pr ~ncipl~ of. 
admi~~ib.~~it:Y' 0~ . statelllent9 merely ... because;- the declaration 'iS< 

,:"regarded. as'' connect.'ed iri time 0( place -.. ~Jth. some materl~l ·: 
~happening. In Richardson the Co~rt determined ~hat th~ dri~er 
pouJd not:. t~~,t~fy J~Q- -~};le . pass~Qger '9 stat~men t that. ~here was 
·pi~i'l.;¥· .. 9.f·,; 61~~ri=lnce · c:tJ .. tlH~ time· they were. cr(>E$:s.~(lg. the b~idge 
beca\Jse· .. i. t ·.was . not: a .. : verbal· act n()·r · part of ..• t;he·. r.es 9~stae .• 

. .. -:; .COns:i.~~~nt~ with Rul~:. SOl, ,the Idal)() .d~ciRion.s. have . 
.. t;ecogni z,ed ··•· 1;1}~#.\.l.t;~_~r ar1Ct:~;., .. Q~.f~r~d •· t() pbOt? :, t,.h~ .. : ef~~P-~ on. the• .. 
· }Jear~.~--·.·s· 9.t:ate qf ·m:i11o·,. a.nd.not ... fos_· the<trt11ih-· .. •.().f the·I'Q.a.tt:e.~ 
. ~s·~~_ri:.ecl~·.:.,··.~.r~ .• pot. he~,;~ay s.i:.~t~rq~-nt$.~. See ,. ..... e .. g., : Ftank .. v ~-. ·-~ity 
ot:. CaJdweil; --~-~ :i:QRhp;_; 498, 4.~~_,_.-.584 P;~}d:;'6~} ::. (1978) r~':E:yidepye. of 
a· st:,~;J.~rn~n~~ ;~,.pot·(~x-clu~ib~e ··a~ ·:he9r say,..·wh,~n:._qf.+.~r;eq. tg _,,~qqw the 

. · ~9-~cFFni~.tJ.ori}that .~:·:-Pe.~~<>n ~-who hec:1r~ :- -t:Q.~ ···-~·"t:atarfient J,l.~g at;·.; the tJme 
of ··h·+~ ':.Qr ht;J; sut>seq4et)t·ponc1'fpt,, ... ·.a.~<··beey'r*n9 '::ljpqn_ .. the . _', :- ·, 
reasdhableriess . of that. col1ducl. II). ·:·see also ''Furness v. Park,. 98 
-Idaho 6·17, 622, 570 P.2d 854 (1977)(hearsay rule does not 

:•··l?:t;9.h.:ip!t ,,w,Ltne,9,s from.· J:e,stify~ng t,o hi~ _under.~-t:~nd~ng of an 
:·:.·ag-.~.~~-m-~n~) ;· Pat.i,no .v.~ . Grigg & Anderson Farms., 91 Idaho 251, . 255, 
:,; .. ?42,,_.;:?.,~~~2d 1.170 (1~75) (plaintiff allowed to testify to .instructions 

.· ··,·rece'iv:ed from fel].ow employee ''to show the plaintiff's ·own state 
· of fuind~as he appro~cbed .his job."); State v. Good~ich, 91~Idaho 

·472, 546 P~29. 1180 ·(1976); :Mart.in v. Argonaut Insur;ance Co., 91:~ 
i~d q.hp-,.::;8 a-s.~ ·A~ 4 :_:. P! 2p '.J. .. O. 3. (.;1~ 6});; Cl ar: k v. ·.AllowaY.., ~ 7 :ra~·~o: 3 2, :: 

· ::'. i.qq!.£:R: .• ·-~a:_,·,~ ~.5:;~;~5,~)~9-46: )-~.;_~·:,·:.··_s-ee-.· g·enera.llY :G •· .. \l3e1.1.,< ;Handbook of .. :·_ 
Evidende>.·for ~-,·'the .. :rdaho .·Lawyer,· 128-129 ( 2d <ed. 1972) ~: 

~--~\.': Subsection (d) provides that prior statements of .a 
witness, .to. t}')~ e~t~nt ,specified, in supsection. (d)(l);, and 
admJs~ion§. py a party-:qppq_nent, -t9·.the. ·extent provided· in· 
subsection.-,J.d) ('7) , :W.tiiqh ,.rpigl)t otherwise 1 i te.r:ally. f:all within .. 
the ~t.lbs~ct:iOl1 .(c) _,:d~finitio* of hearsay, are ~expressly excluded 
frprn the rule against hearsay. · · · 

. Subsection~::( d) (1) recognizes that in some circumstances 
admission.:·:.of .. prior st:e3,.tements.',ofc. a wj_ tne.ss f_or; · su}:)stant:~ ve ,' 

'piu;poses i,s just:i:fieg •. The .r\ll~ ·requires· in .each in~tance, .as a 
general· safeguard, tha,t ·the geclarant ~ctually testify .'a~ ... a 
witness and be subject to cr-oss-examination concerning ·the 

·., .. : .. statement.. It enumerates three situations in which the 
statemen~ is excepted ·f~om the category of h~~rsay. 

Rule 8Ql{ajil) t~eat~ as nonhe~rs~y prior statement~ of 
. -~.witness, i:f . t:.he .. 9eclarant testifies at _trial or hearing and is 
subject to cro~s~~,Camj_n~t.j_on. ,c.9ncerning~ .. the ·.st(li:<=.ment, and the 
statement: ·is (A) .iricgrH3j_~teqt .wft}l.h,is.t;est,.imoriy ap.d. Vf~S · · ·' .. 
~previously ·given· u~g~r oat}J; _or: _(B} consistent with ·.his .testimony 
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and. is offered_ to r·~b\lt a :charge_· of r.~c?nt' ·fabr ~cat!on or im
proper inflri~n~e br:mdti~e~ ot (Ct ori~~df ideriti~ication·of i 
person made ,aft~t perd~ivipg_him~ ·. · · ·· 

.· . Subpart (A.) Of Rule 801 (d) ( i) I ·giving sub·stantive effect. 
to former testim~ny corisistirtg of prior ~nconsist~ht stat~~ents 
given under oath and subject to the penalty of perjury at a: 
trial, hearing, or -oth~r proceeding, or in a deposition, is based 
on two considerations •.. First, juries ar.e already allowed to 
con.sider these· statements ·for pur:poses of impeachment ·and i't is 

· .... unrealistic to ass\lrne.: that juries ·ao· not consider ~hem ~l1bstan
tivel?', despite limit:ing instructions. Second, statemehts made 

,, clos·~e·;r· in tim~ to .the event :Ln question a~d before the .. ·el.{~rtion 
· ·x:-of · e·x··~·ernal pressures ¥.ta¥ ·.be more trustwor·thy. than· t~·stimprty. ?it 

tFial-:·c"and should not be e~c~uded. See: generally 4 Ji;.~::J'7ei~s~ein & 
_M. B~rger, Weinstein'~ E~~d~nce '80l(~){l)(A) [Ol]-[9S] ($~PP· 1983). . . ·. .. · ... · .· .. . .. . . ,_. . . 

Idaho RUle of.Civil PrQcedrire 4j(b)(8) ~e~mits'imp~adh
ment of "·a witness by eviden?e of a prior;;._inconsistenti stat~ment 

·· .. (:'if· the< .. proper founda·tion ~s ·laid. Howev~r, uride_r Id.aho· cas.e law, 
> t}l~! evidence is admissipl~ ·"Solely· for tJ1~ :Pl1J:POSe 9f C\t~ac~ing 

.. ::.~:,credibility of the witnes.s and not as· suo~stantive evidence'-6f its 
truth .... _ State v. Dr-aPeau,> 97 Idaho 685, 688, _ 551 P. 2d 97~ 

.. (197.6 f(Court ·x1otE:!d. tb.~t _there is __ rec_ent .. aHthor i ty· to the con~ 
·. trary.~ ::·.c i ttl)9,~'~f4 ': Jon-~s- ()n·'~yid~qce ;,. §~§:: 2 ·at 173l'" .. ( 6th-· edi~:: 197 2)) . 
. See also State v .•'·'Boyatt ;~',·sg Idaho 7'7.f,, ··a.:?~,o:_P.: 2d 9 .. 92 .. ('1939:): f.· .. · 

Bodenhamer v. Pacific Fruit & Produce Co.~~ 50 Idaho 248, 295 P. 
243 (1931). . . 

Regarding the requirement of inconsistency,· 'the Idaho 
Court has held that if a witness' prior statement shows ihcon-

. sistencies with testimony only b~r·an lnfer_ence· and anotJ:ler 
infe:.~:~nce in favor of consistency may be dr;awn, . the Statement· is 
inadmissible for impeachment purposes. State v~ Bush, 50 Idaho 
16~,-:-;:295 P. 432 (1931). 

~r;; 

Adopeion ,of Rule 801 ( d rfi} ( ~) ~Otlld ··qhange Idaho Law to 
the extent that ~vidence of a prior ~~corisjstent statement would 
be admissible for E;;ubstantive purposes under the three iiinited 
circumstances provi~ed in the ·'rule~ · 

Subpart''(B)of Rule S.~l(d)'(l) ,tre?tsa~ nonhear~a¥ prior 
consistent statemertts. offered to rebut·· an expttess or implied· 
charg7 aga~ns~ th~ witn~e3s; of recent fabrication or ii1lproper 
influence, or mo1:i'V; •..•• It.::i~ .. llot 1 ~1Uite? t(:) · f()r~~z; testill\ony. 
'i'!'hes~'·are the 't\'/o,· sf~u·a~ions, inlilh+Cjh:all·:_Amer:tcan jurisdictions 
co·ncu·r' in . a~~owing c<:>nS? iste.pt i,stG\tetn:ent.s· to: ·J;>e used for . ·_ ·· · ' 
r;eha~il i tatiqn. n If~~: .. w~ins~~in-' & M ~- ~·t:r9er~ We~nstein Is . 
Evidence ,,,aoi_(d):(l)'(B)[Oi] at ·116 (Supp> ·1,98'3)., : ·· .. -· 

.. ··f.:. 
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· · The.' :r;ule ':gives· the ·statements s.ub~tantive effect ·if 
·;·~:admitted'· fbr· ·-rehabilitation fd'r· :two reasons: < ( 1). it is not . · .. · .. 
. :,deemed to,··be cumul.a.tive -if the· opponent opt=n~··· the doo.r by. attack
. ing credibility and ·f2:) it· is· unreal f·stiq·,·.:t.o believe the jury · 

.;:;<does·:not consider the evidence :substantively, notwithstanding a 
·-Uiriliting instruction. 

Impeachment i~ a precondition to admission of. such 
\::.evidence. The rule and the· Federal Advisory Commi.tte·e' s Notes 
ate silent as·.to whetber·-the.:rule.:_,fs·limi.ted to s·itllations where 

.·.the ,:wi:tness is cl)arged with.:delibe·rately altering his ·testimony. 
The~courts have~adrnitted such ~vtderice~~he~e dffered to r~f~te ,an 

· imputation ··.of;\·. in ace urat:.e ·. meil1o ry .;ron" ·the part; :of· ::the ·:<·W i.tn e s s . by 
·: showing:·thab·,;:'he made. the-:same statement ::wherii.the. even:t was 
··recent •. •--See, ~.,. Unit,e~l States .. v •.. Mireles; :5.70.:F.2d-:1287. (5th 

C i r • 19 7 8 ) State .v. Al t: erg() t t _, 57 Haw • 4 9 2 1 . 55 9 P • 2 d 7 2 8 .· ( 19 7 7) • 

The Idaho Supreme Court has permitted admission in 
~~evidence of~prior' consistent statements~on the theory that the 

·statements are not.heatsay, having been iritrodb6~d rnetely to 
'··prove,;:t~t:hat the prior. statements were made. See Sta.te v. ·Ortega, 

•.-.. 9 5 Idaho 2 3 9 , · 50 6 P • 2 d 4 6 6 ( 19 7 3 ) . ( p r i or stat erne n t s identifying 
weapon Mere admitted· where effort was made to prov~that they had 
:not beeh made). · 

. ·' 

·. · :~·-::·;1,>:.;·- ... ·::;··subp'~rt c.:.of.Rule BOl(d~}.(l)_ .. allows a pr ior;-;:._statement ... of 
a dec~ararit···t·o ·-l:H~ excluded .. fro_I1l,::the <:]efinition ·of hearsay so l:ong 
as. itK·pertairted. to .the identification of a -person lH~ perceived 
and p:C:.ovided the general .requirements -that the declarant testify 
an<:] be~subject'to cross-examination are satisfied~ 

- . ·.-. ' 

. The purpose .of. the provision is to make cl~~r~ in line 
· with the recent lqW in· t:ne area, that nonsuggestiv~ l_ineup_, 
· photographic and other identifications are· not hearsay arid 
therefore are admissible. See-,; e~g. i··Gilbert·:.v •. Cal:di'fornia, 388 
u~s_. 218, 87 s.ct.·-19.26, :L8 L.Ed.2d:114.9 (1967). : See.~>g~nerally 4 
J •. Weinsteirt:·y~ M~ Berger, :Weinstein's Evidence at-.801-3 to 801-5 
and 1J80l(d) Cfl'(C)·[Ol] (Supp. 198-3). . . . . ··. 

It should-be-emphasized~that though the rule makes 
prior: identification statements admissible, they still must meet 
constitutional muster. · See, -~.9 .. !.) Gilbert v •. California~- 388 

. u~s. 218 · (1967) (the. Sixth Amendment right to assistance of 
counsel applied to lirieup identifications). 

The underlying rationale for treating these statements. 
as non-hearsay is that in·this instance the prior statement is 
deemed to: be morec.probative and. ,more reliabl~. evidence th9J~ a 
latet .·in-COt:Irt statement, SO ·-long as·· th.e qeclarant testifies and 
can be'cross~examined~ Even .then the' statem~nt may still be 
SU~j ect to~ chfal.ienge ·on·:. cqns.titutional·:'grOLUlC}~ •. 
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· · ·The IdC\hd·.;Bupreme· Court· has· allowed admission of a 
~~mugshot to prove an extra~iridicial identification of the accused. 
··"",:see State· v. '··Cunningham, 97 Idaho 650·, · 653, 551.:P.·2d 605 (1976). 
··See also·state··v •. :or:tega, 95 Idaho 239, 506 P.2d466 (1973)(trial 
~court permitted the police· officer to· testify tha~the victim had 
identified the defendant from one of a series of photographs he 
had submitted to her·;">held, not within de.fini tion of hearsay 
testi~ony). · · · 

On the question of ~n· in-court. identification, when a 
charge has been made that it·was taihted by a prior impermissibly 
suggestive photo· lineup and .that it was in violation of a right 

. ·~ .. to nave·. counsel· present, see State. v.>Crawford ,. 99 Idaho 87, 
103-1/04, 577 P.2d 1135 (1978) (held no:· constitutional ·tight to 
have·(~·!C'ounsel ·present at photo lineqp and, no basi.s to ·:¢onclude 

·photo lineup was impermissibly suggestive). 

Subsection (d) ( 2) is ·.in acCord .. with the traditional view 
that admi~siohs by a p~rty~opponent, ot his agent or rept~
·sentative,t~re admissibl~ against him as\substantive ~vidence of 

·'·the fact stated. They are admissible whether or not the 
0declarant is-available·or appears as a~witness~ 

! . 

. ,., :The·:··t·ul~. ;·dS·· .. confinea·· __ to qu~stion~_ .. ,of.·_hearsay evidence 
'iiand·. makes·: no·:'•·attempt __ to.··r~solve· the·. c-onst.i.tutiqnal q:uestions 
relating .. t<)· confess to-ns~·· See'' ~' StatE~~:v •. ·Monroe,. ··1'03. Idaho 
129, 645 P. 2d 363 · (-19 82) · (confession'. inadmissible .where·> arrestee 
not given opportunity ~o .. consult counsel)~-. 

Subpart A of Rule 80l(d)(2) provides that .the st~tement 
of a party·offer~d ag~inst him is not hearsay regardless of 

·whether it was. made in an individual or representative capacity. 

....... The statement· need not have been made against interest, 
need-:B1.ot be ·based. on personal' knowledge .and may be it1. the form of 

·an Op1inion.o (·rMor:eover.,. the, rule .~" imposes• no req\lirernent. that in 
order to be o·ffered against a party in his. representa~tive 
capacity the statement must have been· made in ·his rep'resentative 
capacity. Th~ fact that the>stat~ment .. is releva~t.to 
representative affair~ is sufficient." 4 J .• Weinstein-·& ·M. 
Berger, Weirtstein'.s. Evidence ~rS.Q.J(d)J2) (A) [01] ·at .140 (Supp. 
1983). .-~ . . .. 

Idaho case law is in ~ccord ~ith Rule 80l(d)(2)(A). See 
· Jolley- v ~ ~~ay, 1~3·tdaho: 17.1, '_ 646 P.2d ~13'. (198-2}( oOut-()f-cour_t_ 

· stat~ments, of_ .. J?art·~es-. to litig·~t ~on· a,re··· admissible·:, ~hether 
class*fied·-"as·.horyhe.a~s_;ay·or··.-as···a·n;:e)(ceptton.-'··t.o·' the· ~ear say· rule; 

<··although~ the. better:. appto.ach · is,•simply,.:.·i;Q clqssify s·uch 
stateme·nts;'Nas>-h()nhearsay, cit:.i~g Fed •. :R. E.vid~ 80l(d) (2)). See 
also Cro.llard'~··:v ••. Crdllard·~;·104:~·Idaho 189·i 657> P~ 2a· 486, · 487 (Ct. 
App. 1983) ·(an answer··to an intertogatory is hearsay and 
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. j 

·lnad~i.ssible·: :~hen·::offer:ea ... b}'·.·.the':···an·sw_erfng.·party as· slipst~ntive 
evidence r'-but :wherl~·'offered by the Opposing~ par-ty;. are admissible 
under·. the admiss·.~on~· 'of.a· '·partY:~9pporienb ·exception to' ·the hear;'say 

'<'rtile >· ;.· ·c an:swer~ '·to .inter.rogat6r~es. are <not part ·of· ... the pleading's 
· _a,nd are .-:riot cdrif?i(le.red- evidence ·unless •. introducea-.:as :such >at·· · · 
··;:.trial); · St.'ate v.·: Boothi 103 ···Idaho- 18.7, >646. P. 2d 429 (Ct. App.;· 
1982)·1 Mattfnez··:v~ :state·; 9'0 :t·daho ·2'29/·'409 i?.2d 426 · (1'965').· see 

';generallY ·'G~:. Bell, Hari'db06k of.· Ev.id~nce for the ·Tdaho LawY'~r·, · 161 
·:_.;:·,f2d ed. 19 7 2}·~ · / · · - ··· · ··· 

Subpart (B) pf Rule 80l(d)(2) provides that a statement 
of which a patty ha·s rnan:ffesfed :hts adoption or 'belief in its 
truth· is. not hear;say •. · The aqopt:~<?n :,may. 9~·-::·Pr.qspectiy~. as when 

.-::·one·-: _ad·opt_s :~nT~ut_tetallce:· to· . be ·.niade~:by ·a· ·rf~med··.::peisoh~: ·;·' As .. with 
hi? 'owri -·sta~·erne.nts·; or' ~d'tioris'·f -·t:'he. adopti()ti'; can be. e,xp,r~.ss'ecf 
either in words ·or 'conduct, · pro~td.·ea:. adopt fort: -~Is "ma'nffested'' a,s 
r·e·quired by the rule. The party C'Ontendirig 'for· adoption has 'the 

·burden (.)f .Pr5>.\7iP9. a(ioption was intended. See, ~' United 
States v.· Giese·,- .569 F.2d 527 ·'(9th Cir.) ~ cert •. a·eni:ed, 439 U.S. 

· 876,<99 s.ct~· 214 (19·78)·. · 
·.?~f~r~~- · · · 

~ · Adoption of a stat~rnerit may· be rna~ifested by silence of 
a par£~ w~ere a duty to deny or 6therwi~e respond is imposed, 
e.g., ih cases ~fa contin~ing commerci~l relationship. Howe~er, 

.. ·in: cr im.Inal c~,ses ~n·. ·infer·~nce of· a~loptlon or admission from ·the 
sileric,~· of:·}:h'~>::::aqc~s,ed.may._nqt' .be. _fl!a,de t~ ·h_e had.a right to 
remairl: :~il'erif~-:---,··-see··'gene·rally-4· ()'_. W.e±.nst-~in & M. Berger,. 
Weinstein's Evidence·1r 801(d')(2)(B)['Ol] (Stipp. 1983). · 

:.L 

-~< ·.The·· Id.ahO ·s'cip~.·eme Court Qas. rego<inized that silence or 
·fa:llur·e·· 'to· respc>nd may ·cons~itu_te ~n. admis$iOry in a civil' cas·e '· 
··but has .hel'd. that ·a proper foundation ml1st first be laid .. See, 
. ~~ Qu:i.~l.~in ·v_. __ Co).guhounr····-4_:2. ·~-.9a~_O._ !)_22! ·.~47 J:>·c 749 (1926-y- · _ 

(statement ··not shown to' have been made .in pre§EHlCe Qf party "and 
therefore~ inaqmis·sible); c'upple.r ·~~ ~tanfield 1. 35 Idaho. 466, 2.07 
P. 32q>(l94~).{sta1:.~rrt~Qts o~ a·n··a~e'nt :as '~9 c:1,gency ffietde. outside-
the .. presenqe >p~ ·the I?.i'-incipal .• are·:;not--admissible .. t'o:.:::prove· . ·· · 

·.agency); ·sabfrt- v. ·Burke, 4 Idah6 ·28, 37 P. 352 ( 1894). No recent 
Idaho <qeci~ioris ·nave. been located~ · · '·· 

In>crirnihal cases the ldaho Supreme Court has expressly 
,:held tt1a.t po~t~arrest silence -of· ·th~- accused }s not admissfb_le. 
See I e ~g./, . Sta'te . v. Whi'te ,- 97 -Idaho: 70 8' 5'51 p. 2d '1344' cert ~
aerlie~7 S:.Ct• 118, 4'29 u.s. 842, 50 L.Ed.2d 1~1, appeal after 
remand 98 Idaho 781, 572 P ~ 2_d 884 ( 1976) •. Cf. State ·v. Poynter, 
3 4 Idaho 5 o·4·, 2 0 5 P • 5 61 ( 19 2 2 ) •. 

Subpaft (C) 'of Rule 8'01 (d) (21 provides:'that .a S,.t~tement 
by a. pers·on:-. ittith_ot,iz~d by·a pai.ty .',to 111ake ·a stateil\e(nt con'cen~'ning 

:-the subject--'is ·n:ot hearsay and-;_is .treated as ·an admission-.'·· 
. ·r 
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.. ,;;. . . .· · :f:;, We inste i,n, po ~~~lt.s .. out;, ,.thei t thi ~ . is. t1le ,. q:r; 1;hqdoJ( , rule and 
. that "ordiQ~r ily ,,ca~es· fallin,g .. in ·this .. ca,te9or.y are r.esolved. by· 

'· _,applying agency dqctrine .. rathe:r .. tha··~ by, r.~fer.ence to. prJncipl'es 
, • .. :o,f. ·evidence/-~ i •. e.'· trustworth,inese •... There must .be a showing of 

. i speaking authority. I 
1~ . 4 j·. Weinf?t.ei'n & M. Berge.r, Weinstein's 

Evidence ,raol (d) ( 2) {C) [ 01] at ~-~1-.152. (Supp • .1983). The question 
~n these situations it?: whether t:he spe~ke:r has. authority to act 

:·: .. :;:aS agent an_d·Whether the .. st.atements were 1nade in thef··cottrs.e of 
.. exercising that authority~ These facts must be shown by evidence 

~~ independent of the statement itself. 

See ·discus'sion .of Idaho law in s.ubpart (D) .• 

Subpart· D qJ,. __ Rule 801(q) (:2). p:rovide.s. that a statement by 
an _a,~g, .. ent or servant of a party. conce~ning a matter wi.thin the 
scop,e .of his agency· ,or: eJ:Ilplo.ym~nt~ made. du:r;lng the ~x;istence of 

:;:::~he relationsh.:;P '· is ~9t. _l1~eFs.ay •. 

Unlike s.ub~art (t~, there ts no requirem~~~~un~~r 
subpart (D) of "speaking authority, ... i.e. , autl}or it'y' tc> speak ·for 
the pr.incipal, in order to bind . the principal by admissions.· . The 

·. :r-{:rule. assumes that .. the .authority to do an C}Ct conclus.ively implies 
·:authority to spe~k narrativ~ly after ihe ~ct, ff th~ utteraqce 
·was made before the·: te·.rmination of the agency a,nd concerns the 
autho~ized act. · 

·'' ·· '·Rti't~~BQI(.d,),J·,?-lJ,J:)l.. ~ejE!ct;.s ·~ri"Vit:~·;~!! a gfd4t~d of 
admi'ssibili ty· by ma~~rtg ·no ·pro,visioD: f()r $;·.t •. · 

. . .. Idaho cas~ law. is in _accord w;i.th .. R,ule.80l(d)(2) (D) to 
tlje e·xtent that "spea~i11g .auth<;>r:ity". ~a ... no,t· r~qui~ed. See, ~, 

... Fu:rness v. Park, 98 IdG\h·o 617, S7'0 P. 2d .as~ (1977) (wit_ne··$S who 
,.had been acting, as interll\ediary 'in carryin9. o.ut neg'otiations 
· am()ng .... jj_parties cou+ .. d. hav~ QE;!.en found to· be: acj:in9 as_ ,agent for 
s,qme:!~~·or all of them ln .. -per.forming t.hat function an(i· hi~ . state-
me..ni:J~t:.:.~were ~dmi.ssibl,e ·as s .. tate![\ents of an :a<J.ent .o.:f· Ci>party -
oppo .. ri·.ent) 1. Mann v. · S,qfeway .stor-es, Inq., ,,95 Idaho· 7~'2,x 739, 518 
P.2d 1194. (19J4)(tl [i]n .order ;or the s:tatell\ent of an employee to 

. be binding ort his or her employer'· the stat~ment rnu9:t..·::.raye been 
made within the scope of the e~ployee's authority arid pertain to 
the. subjeqt .. matte.r qf .tp~ .... suJ.t. • ." l ,, Callahan ..... v •. _Wo,lfe, 88 
Idab() 444, 452, 490. P.,2d .• ~.38 •. (i965)(.'i f'JJl}le statements of an agent 
respecting., the ;_-s;upje,c.t·-·n\at;ter __ <;)f· _arJ .. :·acti<;>Q ,, and··_wi~hfn .the_ scope 

... of, .. h.i~ a\Jth,or i ty ·.ar~ :-:bir.t9 ing on· th~ -pri.~qip,a,l. "1;. Tl.lornton V. -
. BUdge, ,74 Iq~ho ... 103, 25J P•~2d ?38: {1953). ·see generally G. Bell, 

Handbook· of. Eviqence _for the · Id~ho LawYer, ~69.: (?d ~q·! 1.9}_2). -

. .. . _· .. ·... . .. The ._Iqa_h() :Court. h~s al~9\'?ed(lQ:missi..<?ns.mG,td.~\by an. agent 
~,,in . speC1king to. :: __ h_-is: prin'di,pa]., t() be' u~ed in, 7vl~erice:: ag.a inst the 
. pr incipc:tl~::;::i-' IJllb~r:t '·Y· };Spo:~a~e .. R.:R• . Co~· .. t·,.~Q· Iqaho 54, 1J6:· P •. li16 

. :·(J9lll.( report;Jif::qf·:~ ~mployee to~~::·:b~~~s: .employer:\,_ was· adm~ssible as a 
.vicarious adm.i/ssion .of the employer: since it ·was within the duty 
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.of the einp,:lgy~e_q:.o make the ·report). 'See q.lso G~ Bell, ·HandbOok 
of Evidence for· the :I'dahc> Lawyer .. ,-<172 . (2'd ed. · 1972) •. -

The --Idaho.· Court ·nas heldithat the _e~istence ··of_ the 
fagency;~elationship:must~be proved by independ~nt ~viderice. 
Killinger-,v.- Iest, _ 91 Ida~o _571, -.575, 4-28>P.2d 4.99 (1'967) 
( d~clar.abions :·of an-- alleged· agent, standing .-·alon:e, ··ar_·e -

)\-insufficient to· :.prove-· the grant .of>:power exercised by him). ·see 
-also Hayward~::v.' Yost;--72 .. Idaho--4-15-i< 242-::p~2d 971 (1952) f Li<Jhtner 

v:-.', ·Russel·l -· & Pugh· Luinb'er Co.- i>52 Idaho 616, -17 P. 2d· 349 J1912). 

To the extent that Ru1e~801{~)-(2}(D) rejects pri~ity~·~s 
_··a ground of admissibility, it would modify Idaho case law. See 

Jolley ·v.· Glay,· ·103•Tdaho'1711--' 646_.-P • .-2d·:;··413 (1-982)(adrnissions by 
predecessor iri~;:in terest --:are -admiss ible-.:::'·in '.'an -act-i-on ·-against the 
successor in interest when; there ·is\privity between7the two). 
See generally G~ Bell~ Handbook of Evideribe for the Idaho Lawyer, 
1 7 3 ( 2 d ed • · 19 7 2 ) -~ · 

Subpart· (E) of Rule 80l(d)(2) provides that a statement 
by a sp-conspirator ()f a party during the course and in further
ance 6£ the·conspiracy is not: hearsay. It applies in both civil 

--.;anq ~J:"iminal actions. I and in a Gr irnina.l case there need not be a 
charge of con~piracy to make tbe rul~ applicabl~~ 

' ·· _-;--.--_. •.. <:t'We,-iri,~~tein·': po-ints otit·/tha.t • the -;R\11~. f~t9·inS·. the 
traditi:ional:, limited·. appr:oach tow-atd conspirators-' sfatements in 
'that i!:t retai11s the·.c" in· furtherance". req\lirem·ent, -t·:~r., a _ · · 
damaging. statement by a co-conspirator- is not authorized qhless 
it teri,Qs -~o advance ~he object o~. the conspiracy~' '!'his 
requir~ment·is analogDu~ to conv~ntional ag~ncy'theory urider 

jwhidh the acts of ah ageh~ bind his·principal only~~hen~the agent 
acts within the scope of his authority. Th~ rule rejects the 
comparable Model Cod~ provi~ion that requires-only that the 
statement be "relevant" to the conspiracy :·arid be -made:~during its 
pendency. See generally 4 J. Weinstein & M. Berger, .Weinstein-'s 
E v ide n c e ~r 8 ? _:~ i~:i~ ) ( 2 ) ( E ) [ o 1 ] at _ 16 6 -1 7 o ( s u pp ~ _ 1 ·~- 8 3 ) • 

Rul~A80l(d)(2)(E) requires.that the statement be made . 
- "b~ a c6~cbri~pir~tor ~ • • during the cotirse • • ~~6f the 
conspiracy." This·language is designed· to deal· with two 
conditions. Tpe first· copd(t"iOn·is that the _party-~ arid ·the 
declarant:·: were participating in a _•plan to .commit _a cr tme or civil 
wrong. The significance of this condition is.that ·there rnust•be 

·evidence establishing the conspiracy and the defendant's 
participation in it before such ~eclarations are admissible 
against him. 

The second condition.is that the statement .was made 
while the plan was in existence and before its complete execution 

, or other term-,!na:t-ion. Thi .. ? ·is. the usual r_ule in the United 
States and' ha:'s ·1on9 been ·tire stated policy in the federal courts. 
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Se~< generally 4. J • .::·wein,stein ~·\~.-_Berger, Weinstein's- Evidence 
1(80l(d)(2)(E) [Oll at· 170~177 (Supp .. _ 1983). 

The Idal)o _.'-.decisions- appear to be- substantially in. accord 
with Rule- 80l(d) (2)(El with one e>eception hereinafter noted;. In 
State v. Brooks~ 103 Idaho 892, 655 P~~d-99 (1982) the Co~~t of 
Appeals upheld the admi~sion of te~timony by a co~cons~irato~ 
about discussion· among the .conspirators., including def.engant, of 
a ~plan" to rob and murder· the victim~ The~Court ob$erved that 
"Idaho· has adopted the co-conspirator· ~xception [to the pear say 
rule]," quoting from State v. So~ 71 Idah6 324, 330, 231 P~2d 
734, 737 (1951)~ wherein it was held: 

~where a con~piracy has.been:established 
to commit a .crime, each declarat-ion. of any' of 
the conspirators, during the p~ndency of the 
c~ ~lll~.n~l·_ ~!l ~eFl':t: i 9~ ~ Jn. J>\l~ sp~pce of- the 
6ii~in~i ~l~ri an~-~l~h ~~f~ieri6e to the c6~~6n 
object, is competent evidence against each of 
them. 

Id. atw901. See also State v. Thomas, 94.Idaho 430, 489 P.2d 
1310 (1971) ... See:gerierally G~ Bell, Handbook of Evidence for the 
ldaho Lawyer, 172-l73 tZd ed. 1972). 

In St.ate-: v •. ,Thomas,- 94 Idaho 430~, -489 .P. 2d 13,10 (1971) 
·the question wa~ ·wh:~:t;b;eJ:· .. stateme:nts Il\~d.e l.)y a co-conspirator. 
after arrest and_wh~Ie in custody-were admissible against_ 
defendant. The Idaho· f)Upreme- Court rejected the Federal Rule 
which limits the admisslbility of co~-conspirator ·.statements to 
those made during the-- course:· of the conspir;as::y .and admitted the 
statements made by the co-conspirator during· the "concealment 
phase" of· the conspiracy. 

Adoption· of. Rule 801 (d) ( 2) (E-) would change the Idaho- law 
- on this point. 

The ~daho Supremi Court has also applied the cb
conspirator rule _to-testimony of an accomplice. Se~ State v. 
Brown, 53 Idaho 576, 26 :p. 2d 131 (.1933) ( a(im{tting _testimony of 
accomplices connecting defenc:l.anf to. cri,.me_.-through decla~~ti'ons. of 
the alleged.·_ accomplice is .not er-ror). For the deffni tion. of an 
••accomplice,." :·see}State-:.v.arooks-, _103 :J:daho.·at 8927 State._ ... -.v. 
Emmons, 94 Id.ano <605,- 4.95 P. 2d ll ( 1972). 

·Action R~conullended on Idaho Statutes or Rules: None. required. 
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Rule 802~ · Hearsay Ru~e 

Hearsay is' not admissible except as provided by these 
rules-or other rules promulgated by the Supreme Court of 
Idaho. {Amended 3/26/85.). 
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COMMEN':('.TO RULE 802 

Prior Idaho Statutes or Rules: None. 

Comparable ~ederal Rli:ie: ·substantially the same as F.R.E. 802, 
except to omit exceptions prescribed by statute. 

Comment: Rule 802 provides that hearsay is inadmissible unless 
admission is mandated by these rules or other rules prbmulgat~d 
by the Idaho Supreme Court. · 

q The Idaho rule differs from F.R.E. 802 in that it uses 
the phrase "except as provided by these rules or other rules 
promulgated by the Supreme Court of Idaho" rather than "except as 
pr6vided by these rules or by other rules prescribed by the 
Supreme Court pursuant to statutory authority or by ~ct of 

/''' Congress." 
:': .. 

The omission of the general provision for·statutorily 
.>:prescribed exceptions, is intended to make the Idaho· Rules of 
·'''Evidence and ,other procedural rt~les of the Idaho Supreme Court 
'the~;.coni:ollin(J authdrity; .for hearsay, .exc~pt.1ons. 

\· 

The draft of Rule 802 recommended by the Evidence 
Commi t;..tee and adopted by the Court on January 8, 198 5, prov·ided 
that ~[h]earsay ·is not· admissible·excepb as provided by statute 
or the'se rules or other rules promulgated by the Supreme Court of 
Idaho." The Committee had intended to g~ve effect to specific 
statutes pr~scribing exceptions to the rule against hearsay. for . 
writ~ngs such as the minutes of various Idaho state commissions 
andjibth.ers described in the commentary below. However, the 
general provision for statutory exceptions in Rule 802 also gave 
effect to the statutory exceptions allowing urilimited use of 
hear''say in ctrtld Protective Act proceedings and Termination of 
Parent and Child Relationship proceedings, .contrar-y to the intent 
of the Committee and the Supreme Court as provided in Rule 101 
and stated in ·the Comme_nt to Rule 101 at pp. 5-8. When the 
oversight was discovered, an analysis was made of the ,specific 
stat.utory. excepti6ns _'described in the comment to ·Rule -~02 f.,or. ,the 
purpose of determining whether they would be excepted under Rules 

· 803 and 804. It was determined that·they would be excepted, .that 
the general provision fo(·statutory exceptions was·unnecessary to 
~ccomplish the intent of the C()mmit.tee.-with respect to those · 
exceptions and that deletion of the general statutory provision 
would accord• wt th the intent of· the Commit tee· Ci·nd the Supreme 
Court to ·exclude hearsay in .Child, pro .. ,t,,ective Act proceedings and 

.. Termin~.tion qf>. Parent .. ,at1d Child ~elati'qnship proceedings· unless 
permitted un~·e·r:· these· rules or .,,.qth~r Supreme Court rules. Thus, 
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upon r~qqest·~.;o! tp~·.:.¢9Iitm.i.ft~~ .. ' .. G.h~.t:rm.an1 the ~UP.:r;ent~, Court a~e.nded 
Rule 802 • by 'del~ting;_ t.he W.or·a~· ·."J~tatute or" ~roin· th~-. rule·~ _··. :)\s· 

. ame'haed.bn~y those;• exc~ptions.·p~rqyided by_ t'h~se:.r'Ules''· ()r othe'r . 

. rules of· ·t.he Supfeill·-~.·;.·cq_~·rt :r':iJl·:·be given eff~_ct. · · 

Rule 80 2· is ·consisfe .. nt ··with COmmon ia\11 pract·ice 'and 
Idaho case law •. See, ~' State· v. Brooks, '10'3 Idaho :·89'2,·y 6:55· 

.', J?. 2d 99< (1983).; I~~a.cson v. Qpenoor.f, 99. !da,~o 304,_ 581 P. 2d 350 
( ~ .. ~}8) ;• F:.t.a·nk<:.v •. ··c·i·ty ... of .:·cai·aw.el.l,, -.9.~.: Id·~·ho -~98/ 5Jl4·· P.?d 64.3 
<.J9-,7.8)' •.. Se.~· gen.eraTiy· G.: .:S~+t•,:' Hap_qbook· o'f · E~iid~~·ce·'. fo .. r the' 
Idaho Lawyer~ 128· < 2a·_ eq_., ,J9 I2,}~ _.: ~tt.le·s _BO.J.< 2'4) •a.ttd· ·804J5)· ·· · 
control the common law develdptne·nt· ·6£· addltional· hear··say· ... · 
exceptions. 

Idahd' ··has •rio ·(jeneraT: ~'st·a·t~te ·hr··\·ru:fe .·fl'l-~iE· ·~xci.tides' · 
hearsay_ evidence. A statute of limited application is Idaho Code 
S 19-1105 (Gr~nd Jury "can receive none but legal evide~~e and 
the best in degree to the exclusion of hearsay ••• "). 

Th~re are many Idaho statutes which admit particular 
items of evidence notwithstanding the fact they are hearsay. 

·see, e:.g., Idaho Code§ 9-206 (ce~tified transcript o~ former 
testimony of deceased or absent w1tness); § 9-316 (pn1form 
Official Reports as Evidence A.ct); § 9-315 (other q,fficial 
documents); § 9-402 (historical works, books of sci:;ence or art 

. :, . ap.d published~~;·maps ,o_.r. .chart.s -.are pr irna ·facie evide·rl;ce of facts of 
generai notoriety and interest); § 9-326 (certificates of· 

·purchase or location of -lands as prima facie eviden:ce of 
· owner~hip); § 9~410 (certified copies of record of instruments 
affectihg realty); S 54~102 (effect of the certificate of an 
abstr~:C..tor); § 5 5-816 (recorded affidavits affecting real · 
property as evidence); § 31~2204 {return of sheriff as e~idence 
of contents); § 28-2-724 (admission of market quot~tions); 
§ 25-1116 (brand book kept by brand inspector is prim~. faci~ 
evidence of contents). Rules 803 and 804 will continue to admit 
these items. 

Othet statutes permit the admission o£ hearsay in 
particular ,proceedings. See, ~' Idaho Code § 16-1614 (shelter 
care hearings under Child Protective Act); § 16-200~ (Termination 
of Parent and Child Relationship proceedings). Rule 802, when 
re~d in conjunction with Rules 101 and 1102 renders these 
st~tute~ inapplicable with respect to hearsay. 

The Idaho Criminal Rules permit the use of hearsay in 
certain proceedings. See, ~, I.C.R. 5.1 (permit.s limited 
hearsay in the form of testimony or affidavits to prove certain 
,facts in a preliminary hearing); I.C.R. 15(e) (authorizes 
admission of a depo~ition in a criminal proceeding if.the witness 
is unavailable); I.C.R. 4 (affidavits-to determine probable cause 
for. issuing.,warrants; I.C .• R •. 41 (search warrants). 

,. 'if~·\.. . . . . 
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:. , ·····.····.··.·. . I.R •. C:: •• P •.. 32 (a) pe~Jnits the ... use .. 9f .. depositions.~.~. 
·su}??tant'fve .~·vid.,eru~.~ ·ili G.i:Vil actiQ.ns. anq prq~.eeoings .uno~r .. · . 
cer:.:t~An .~ir,c~pmstan.c.~s •. o~~~r: ,:··;r~Jes o(cAYi_l.·p~:ocedure autho:~ ize 

.·the. us'e of. af f idayits in a number·• ()f . c.ir"cumst:an.ces' j~ .g. ' . 
I.R.C.P. 4(g) (to prove· service)~ I.R.C.P. 43(e) (evidence on._ 
motions); I.R.~·P.~.s6 (stJmmary .judgmen~)~ I.R.C.P. 65·(b) 
( restpaini'ng orde.r's ). ' ' ' . 

· Adoption o;f Rule BQ2·. for .·Idaho •changes Idaho law ·to the 
extent the rules· are ~he controlling .authortty and· prohibit the 
unlimited use of hearsay in•Child:Protective Act and Termination 
of Parent anq Child Relationship proceedin9s. 

Action Recommen(led on Idaho Statutes or Rules: None ·required • 
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Rule 803. }iearsay Exceptions, .. Av~ilability of 
Declarant Immaterial 

The following are not excluded by the hearsay rule, even 
though the declarant is available as a witness. 

(1) P~!sent sense impression •. A statement 
describing 6~ explaining an event or condi~ion made 
while the declarant was perceiving the event ·or 
conditiort, or immediately thereafter. 

(2) Excited utterance. A statement relating to a 
startling event or condition made while the declarant 
was .under the stress of excitement caused by the event 

:: or condition. ' 

(3) Then existing mental, emotional, or physical 
condition. A·· statement of '·•the declarant' s_ then existing 
state of mind, emotiQn, sen~ation, or physical condition 
(such as intent, plan, motive, design, mental feeling, 
pain, and bodily health), but not including a statement 
of memory or belief to prove the fact rem~mbered or 
believed unless it ralates to the execution, revocation, 
identification, or terms qf declarant's will. 

-~~. ( 4·) Statements ··for purposes· of medical diagnosis 
or: t~reatm~llt• s·tatementSj· made fbr purposes of medical 
diagnosi~-~~ treatment· and desdribing medical history, 
or. past or present symptoms, pain, or. sensations, or the 
source thereof insofar as reasonably pertinent to diag-

~ nosis or treatment~ · 

(5) Recorded recollection. A memorandum or record 
concerning a matter about which a witness once had know
ledge but now has insufficient recollection to enable 
him to testif~ fully and accura~ely, shown to have been 
made or adopted. by the witness when the matter was fresh 
in his memory and to reflect that knowledge correctly. 
If admitted, the memorandum or record may be read.into 
evidence· but may not itself be received as.an exhibit 
unless offered by an adverse party. · 

(6) . Records of regularly c()nducted activity. A 
memorandum, ~:eport, :·r~cord, or:data comp_ilation, in any 
form,·of acts, events, conditiorts, opinions, or diag
noses, made at or near the time by, or from information· 
transmitted· by, a p~rson with knowledge, i.£. kept in the 
coutse 6£ a regularl~ conducted business activity, and 
if it ··-was the .regular practice of that business activity ':~ 
to.:,.,I~Jak.e the memo.ranqllm,. report' record' or data. compila-
tion; ali as shown ___ ,py toe te'stimony of the custodian or 
other qualified,·w:I'triess/>'unl~ss the source· of informa-
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tion. or the method or-circumstances of preparation 
ind.ic·ate ::'-lack of trustworthiness·.·· The· term ... business" 

·-as used in this paragraph 'inc.ludes buSineSs i institu
tion, .-· associ;ation, ·profession,: occup~tion, and calling 
of every -kind.,' whe-the'r dr .not conducted; for profit. 

(7)_ ~bsence of entry in records k~pt:in a~cordance 
with the provisions-of paragraph (6). Evidence that a 
matte·r is not'· inciluded·'~in the· mernorarid.a, reports, 
.re·cords ,. ·or data compilations-, in any form, kept in 

· aci'cordance_ ·with the ·:pr·ovisions of paragraph (6}, to 
prove the nonoccurrence<or nonexistence of the rna.tter, 
i-f._ the matter was -:of:.-a kind<of_ :which a :memorandum, 
report,. record, ;or data compilation· was ::regula~ly made 

.. a~d <preserved, unless·; the ·s-ources of information or 
other .·circumstances indicate lack of tr-ustworthiness. 

(8) Public records -and reports. To the extent not 
othe=iwise provided· in this' paragraph, records, reports, 
statements, or data compilations in any form of a public 
office or agency setting forth its regul~rly cbnducted 
and regularly recorded activities, or matters observed 
pursuant to duty imposed by law and as to_which there 
was· a duty to report, or factual findings resulting from 

· ·-;:an -:ipv .. es:t:_igation made pursl1ant to .:auth_ori-1;1y granted by 
·:.la.w.~··;~~-.·The :=-fo-llowing :ar.e" not within- thi::; :exqeption to the 
hearsay-rule: -(A). investigative_ reports p·y:·police and 

)·;-· .. - other· law enforcement personnel; (B) inves-tigative 
r·eports prepared by· or -for a gov·ernment, a public office 
or an. agency when offered by ··it in a case. in which it is 
a.party; (C) factual findings··offered ·by the government 
in criminal cases; (D) factual findings ra~rilting from 
special investigation of a particular complaint, case, 
ot iricfdent: (E) any ~att~t~~s to ~hich the sources of 
information or other circumstances indidate lack of 
trustworthiness~ 

-·~ (9) Records of vital statistics.-, Records or data 
compilations, in .any form, of bi-rths, fe'tal deaths, 
deaths~ or marriages,:, if the report thereof was made to 
a public office purs~ant to requirements of law. 

(10) Absence of· public record or entry. To prove 
the absence of a redord, report, st~tement, or_data 
compilation, in any form, or the nonoccurrence or 
none~istence of -a matter of which a record, report, 
statement, ,or data co'mpilation, in any form' was 
r~gularly~made and.pieserved by ~~public office or 
agertcy,,',::eviderice. in -''the' form of ·a certification in 
accordance with Rule 902, orfttestimony, that diligent 

··"···.·search-- fq.·i.led ;,to· Q.Jsclose: the r.ec.ord, .. r.eport, 
statement, or dat~ co~pilation, 6~-entry. 
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(11) · Records of relig-ious organizatio_ns. 
Statements of births,-marria~es; divorces, deaths, 
legi timacyr ance_stry, ·relationship by· blood or marriage, 
or other ·similar .~facts of personal or family history, 
contained in a regularly kept record of a religious 
organizatio~~ · 

(12) Marriage~.baptismal, and.similar certificates. 
Statements of fact contained in a certificate that the 
maker performed a marriage or other ceremony. or adminis
tered _a sacrament, made. by .a clergyman; public official, 
or. other -person .authorized. by the rules or practices of 
a religious organ~zation or by law to perform the act 
certified, and purporting to have been is~u~d a~ the 
time of the act ·or 'within a reasonabl~ time-thereafter. 

(13) Eamily records •. Statemerits of fact concerning 
personal or family history contained in family Bibles, 
genealogies, charts, engravings on rings, ·inscrip~ions· 
on family portraits, engravings on urns; crypts, or 
tombst~nes, or tha like. 

(14) ~ecorqs of documents af.fecting an interest in 
prop~rty. The record ·of a.·docume:nt .purpor:;ting to 
estaf>lish or affect an -interest :.lJ,n property i as proof of 
the ·conten·b·:of the ·original ·recor:ded document and its 
execution and--delivery. by each person by whom it· 

·purpor-ts to have been ex~cut;eq, i+ t,he. re,<:;:.Q.J:d is a 
record of a ·pubfic office and an applicable statute 
authorize-s the recording of documents of that kind in 
that office. · 

(15) State~ents in documents affecting an interest 
in property~ A statement contained in a document pur
porting to _establish or affect an interest in property 
if the matter stated was relevant to the pur:pose of the 
document;' unless dealings with the property $ince the 
document was made -have been. inconsistent with the truth 
of the. statement or the ptirport .of the-document. 

(16) Statements in ancient documents. Statements 
in a document in existence thirty years or more the 
authentic-ity of which is: established· •. 

.. :(17} .· Ma·r)(et reports·, cqmmercial pub].ications • 
Marke~ quotation$1. tabulations, l:ist$; d~r.ect.ories, or 

·:_other .. published .. compilations,,. get:ter,allY:\•\lS~d .:and relied 
uponJ:>Y: t.l'l~ publJc ._or by pet sons in partict,tl9r 
occ~~atidns. · · ·~ 
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. . < 1'a.,J tear.nea :tiee1.fises •. ±o.:-·the. ··ext~nt ca-lled to 
th.e. Citi;ellt.ion·: of. ·.a.n: .~·xP:ert, .• W;i:tn.~~-s. u2:oh. d'r.(:;ps.,...examina
t_ion .• or r'eJi:e.9:_upon .by_)1im. in_,·d~rect ex.ami_n.·a.·tion, state-

. men.t~·· .. q·opta,:Lped. ·in .publ.fshe.d t.r;.~atises,_,, periodicals, .or 
pamphlets oii,'a. .. $l.I:hje,q_.:t~~-of .. hisfo.ry, in,eqf~~-ne·, or other· 
science, or akts,,,. establ~s.l:led. c:i.~- .a rel:i-able .. ~ ·authority by 
testimony_ or· ~Cinifss.i..on of ti1e .·w.~tne .. s.s·_:P·~--·bY .. other expert 
testimony or by judici.al riot''tce. If admitted,. the 
stat~ments may be read· into evidence but may not be 
received as· exhibits, except upon moti6n and ord~r for 
good cause shown. · 

(19) Reputation concerning personal or family 
history~ Reputation among members of his family by 
blood, adoption, or marriage, or ~mong his associates, 
or in the community, concerning a person's bir~h, 
adoption, marriage,· divorce, death, legitimacy, rela
tionship by blood, adoption, or marriage, ancestry, or 
other similar fact of his personal or family history. 

(20) Reputation concerning boundaries or general 
history. Reputation in a community, arisi.pg before the 
contr~vei:"sy, as to.boundaries of or custom~ affecting 
lands· i.n the. c.dinmun'i ty, and. reputation. as .:to events of 
geri~~~l history important to the commu~it~or state or 
nation in which located. ~ · 

(21) Reputation as to character. Reputation of a 
person's character among his associates or in the 
community. 

(22) Judgment of pr~vious conviction. Evidence of 
a final judgment, entered after a trial o.r upon a plea 
of guilty '(but not upon a plea of-nolo contendere), 
adju§ging a person guilty of a crime punishable by death 
or _imprisonment in excess of one year,, to prove any fact 
essential to sustaih. the judgment, but not including, 
when offered by the state in a criminal prosecution for 
purposes other than impeachment, judgments against 
persons other thanpthe accused. The pendency of an 
appeal may be shown but does not affect admissibility. 

(23) Reserved. 

(24) Other exceptions. A statement not speci
fically.covered by any of the foregoing exceptions but 
h~ving ~quivalent cirbumstantial guarantee~ of trust
worthiness, if the.court determines that (A) the state-
ment"::;,is offered a~ evidence of· a material fact; (B) the 
stat'~ment is iii'ore)probative on the point· for which· it i_s 
offered than· any other evidence which the proponent can 
procure through reasonable efforts; and (C) the general 
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:purposes of these r~les ~nd the ihterests of justice 
·will best b.e. 9erve.d l:?,y,-~dmis~i()n of the statement into 
evide-nce •.. However','· a.,./st'aternent may not be admitted. 
u.nder. thls excepti'o~<'·:unless .·the. proponent of it makes 
known to the adverse''·par.~y sufficiently in advance of 
the trial :or hearirl'g to •. provide the adverse party with a 
fair opportunity to prepare to meet it, his intention to 
offe·r the ·state'rtient and· the particulars of it, including 
the name and address of th.e declarant. 

·: · ... 
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.. coMMENT ·r:ra·· RU.LE ao:3 

. Prior Id.£no'·st'atutes ·or Rul~sf; "'ne·signa~,~-.q by ·~ubse .. ctiotist·· .'(sO) 
_ I,'!R~:,G~.l?·> :4'3f.b),C:I::rt.; .(6) Ida.ho _Code §§ _9-4!3 through 9-416;: :(8) .. 
~-:'' Id~hq ~·co4~ s·s \~-3'15.,. 9,7Jl6 .. through 9-~29.,. g·-322,,, 9~3.27. ;. (9·) ..... Idc:iho 
·'··code· s' 39~2'6.3; · (lO )' ··rcfaJio .c~ode · s 9-1701 -~rio :i.,R.~-c~P. 44· (bJ; .. (1~) 
Idaho Code·§ 3 2...::Jo9 ~- ( 14 t··rdaho code ·ss 9-41.0 ::.and ·55-::-816; ( lS) -
Idaho Code §§ 9-410. and 55...;816; (17) Idaho· Code § 28-2-724; (18) 
Idaho Co4e.§ 9,-402. 

comparable Fede~at ··Ruie: · Ident{ca~ ,to F~J~.·.~ .• -:8.Q3 with th'e 
following exceptiO'ris: (8)' statestne more restrictive' lahgtiage 
of the Un~~qrm ~ul~ (),974) ;.(~6.>_ st.at~~ 30_ y~a~s ~at,h~er than 20; 
( 18) pertiJit9 a~·w~~si,on q~. +.~arn~d · tr~t3,ti,~e~ . ·"upon. iJlqt.ion and 

_prqer .for· gooc1· c~_use shown".--;:= ,(.2-2) ~-P ;f(ler'e+y conf()~IlH~d to state 
.~~ractigei ~pd, (23) ~egatdtrig "jud~merit~ as, to.personal, fa~ily, 

or general history, or ~borindaties" i~·not adopted. 

C?I'(lment: _Rule_803 :f>r6vides for exceptions t.o the .rule against 
hear~~y-~~v~n.~hp~gh th~~decla~~rit i~.-~vail~ble ~s~a witness." 

. . --~-~~~~~~.. . . . ':··~: ~ . . .. . . . ' . . --

· · . · .. rTh~--~·'-'rul·e a~· .~t~ted +~ml.ts the q~sc~·eti6n of the tr= ici1 
j~<:lge __ tQ _exc:tuqe. covere,d hear_9ay e.~ceptfons. S.if1Ce, qi.scr:~tion in 

. '·this respect is·, .. elimillate.d ~ subj.ect;. to ,Rule . 403 •. Di9cr.et!qn. to 
e1dm~t he:a-+§~Y· .f\.ot. spec:i.fically cover~d by tpe r:\lle is reteilqed in 
Ru 1 e : .. :· ~ o 3 ( 2'4) -~ · · .. · .. · · ·. · · 

'; . •' .T9~ ·, F~d¢ra~ Ad<risory::Comllli tte'e._ ·-~ote~s ·p_oirtt. out'. that ·_the· 
ex·ce-pt±6-ns- a-re-·---phr·a-s·ed · iri terms of non~pplicat:i~n of ,the· ·hec3,r:say 
rule, rather .than in positiv~ t~rms of ~d~is~ibility, in order to 
di9Pe..l any ill1plicqtion th~.t; ot.h.er possible. grounds ~qr exclusion 
are:·eliiJ1ina.teq; fr:oni consi.qeration. Ned.ther this rt.Ile .nor Rul~ 

,804 _,_d:ispensesi:,;.wi_th ,.t_he_ requirement that the witness have 
'fir~t~hand kn6wledge~ · · 

Slihsect:i.ori ·' ( ll: "pr'esent ·.sense imPressio_n' n i ~ an 
. exception·:whiqti is<of.ten r'eferreq.to qy th~ courts as w{t,hiri the 
"re.s gesta.e" wheneve.r statements closely connected ·in time:to a 
relevant a6t ~r 9ituatf~n ar~ ~dmitted. W~~nstein·;points out 
~that the phrase res gestae~i~ s~nd~mned ~y~the :commeritators ~nd 
is indiscriminately applied to a nurnber_of evidentiary qoctrines, 
some of . wh ~qh do not involve. tn~ .. J:iear~ay r-ule. at all. ' 4 J ~ . 
Wei11stein & M .. ~e:rger,;:Weinstein~.s E:vi,denc:e ,r:.~O}(lf[Q1] · (Supp. 
19 83) • . . . ' . 

. ··;.; __ . 

~!. :" ;_-·~;·· .. "~: .· .. i.···:·.'_.:.(~r. .. ·.'·~·t .• :·.; ~:.·+.:-.~·- ... ·:.··-::; ... ··:;~: .·-:<~:-::.,~f; .. · .,_._. __ ---~ .-.::~.-·.~·-:~-.·~--- .- _:: :·_ : ·;-:,; ... : _:_· ,: ·. _-... . ~:_, : .,._ . 

·Res-:ifgestae-:d1S a, br-oader .. ·doctr 1he than. Rule· 803 ( 1) and 
encompasses the excited utterance exc,eption ·which is treated in 

. . (~ 
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.subsection. (2). As n()~~.d.:~Y .the .. ~eq~7al Advisory Committee, 
· " [ i] n considerable mea.sure··lhese two :·examples overlap, though 
based on ~omewhat different theories. The most significant 
practical differenc~ will lie in the time lapse allowable betweeri 
event and statement.". "With. r~speqt to the /.tim~ ele~ent, ·: 
Exception ( 1) recogrtiZE!S th,at' in many, '"if not most· .. iri~tance:s' 
preci?e contemporaneitY' Js not po~.sible, and hence a· slight lapse 
is allowable. Under.~xdeption (2} the standard ~of meis~te~ent is 
the. duration of the Stat~ of excitement.". Federal Advisory 
Committee Notes t'o Rule.803(1). 

"The underlying theory of Exception (1) is that 
substantial contemporaneity of ~vent and statement negative the 

·likelihood of'delib~rat~ ()r consciqu~ m~~r~presen~ation~" 
Feder.;~a.l Advis.,ory Committee Notes to Rule 803(1). · 

~ ; . .. . ·., ::: ......... :·, . . .. .. .'' .... ,. ·~ 

The rule pr9"~d~s t}lat certain coridi tion.s ml1st be 
satisfied for tl1e. st:at~ment to be adtnissi]:)le under thisl 
exception. First, the.statement-must.b~·made while the event or 
condition is being p~tceived l:)y. the declarant or "immecliate~y 
thereafter." The ·trial judge,· i.n his di.sctetion, pursuant to 

.. Rule 104(a). must determine whether the lapse of time is justified 
:'under the circumstetnces or whether it undet1Tlines the reliabi:li ty 
~of the.,. ~vidence. Second, th·e declqrant: must have· perceiveq' the 

.. } event or cond~tio'I"t~:.·· He .. need not have been\ a· participant.· ,A· 
s't:atemeqt by ·~ 'b~~~~nde.F_ or: ~yen an t1nid~~tt:;fi~d .. byst~nder may be 
admisstbl~r if the·jti~ge d~termines .that t:l'l~·decJ.arant: did in 

,·fact ~perceive the event, or cqnqlt'-ion •. TJ:iir.~, .t:h~ s~atem~I)t must 
be. olle "de~cribing. or.·. ~xp:tiiining"' ··the. ev€iri~ ·or cond.~tiqh~ 
Narratives of past events or conditions;~or statements on. other 
subjects, or statements evoked by the event-but whi6h do ·not 

·.,describe or e_xpl~in it ar~ not admissible undei' .this, exception. 
See generally 4 J •. Wei_nste in,·· & M. Berger, Weinstein's Evid.ence 
1r 80::~s('ol > [011 (Supp. 1983). 

: '/"~:"·~~-. 

Idaho doe.s r1ot have a statute or ru~e allowing admission 
of statements,otherwise hearsay, as.present sense :tmpr~ssions. 
However, Idahd.case law doe~ redognize the doctrine ofr'res gestae 
which serves to admit many of the statements. 

Al thOl19Q ~he Idal19 .. suar:e.~e .Court ·ha~ tr,e.:lt;ec:J. statements 
rela~i.p.g to al) ~y~g.t ·gz: 90lig~t~:<?~·. ~nd.~r. 1::11~. res gest..ae .d,9qtrlne, 
·see geoerally G ·• ~.el.l, I!al'ldboqk· of.··. Evid~n¢e ·. 'foi' .tne- :Idaho LawYer, 
150-152. (2d ed ~ 1972), an· an~ lysis :o~ t~e ~daho dect~ions reveals 
that the Gourt has.· adil\i tt~9 s~~t·ements o11. the sall\e .theory as. that 
~hiq9 ppderr,tes :1;~~ .. P~~s~~~ ... ~en~e .• impre~S,.~.()n ~:·. See, :e.g.,.. · 

··Erickson v~· E •• Rqtled<Je · Timo'et c.o·.~ .· 33 Iqahq .119·, 1.~1 P •. :?12 
(l~.f q); •. State ···v~·. B(e:(¢I' 1 :'49': I<J?ti() 3~4, 334,. 2l2 P •.. 560 .. (:L~25); · 
Mcintire v~ .ore9dn::short..··r:.ine .R.R~- co./'56 ·tdaho ·392'··, 55 p~·2d,.l48 

· ·. (1936); Gem State Mutual Life Ass'n v. Gray, 79 ·Idaho 113, 118, 
311 P. 2d ?.S.3·,A:~~;t257J·:~ -i~. Cf •. •State ·e),[ rel ~ ·. M<::Kfnney v. Richardson, 

. ::· .. '.::·:,i, ... :.· .... •.. . . •'• 
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.76 Idaho 9, 277 P.2d 272 (1954.); State v. Neil,· 58 Idaho 359, 
:368, 74 P.2d 586 (1937). 

The. Ida.ho:i:·cdrriinittee'·.conciude.d that Rufes ao3.(i ), .( 2}, 
and. ,.(.3:.) ... c·ov~-r:. the.: .. ·:Idaho -res.-.ges.tae ·rule- bu·t. provide·. 'more guidarice 
.to i=:r ial COUrtS··J:han the. previously enunciated res.· gestae . . 
exception in -Idaho. , 

·-:~·:· .. ' ·.... . .· ; 

. Sub:~ec.tion (2): •. 'lte~hi.t~d .Q.tt.er.ailce ," also often ·. 
·referred ·to as the spontaneous dec-laration, is an ·exceptib'h' 
.. generally cons:,id~red to be within,. the sqope. of the. re .. s· ·gestae 
doctrine. . ' · · 

. ! . • • . ~ .. 

"The theory of Exception (2) is simply that 
circumstances: may pro¢1uce a <Gondi.tion of. excitement. which 
temporarily:stills the Cppac{t.y.of reflectiona~d· produc~s 
utterances .f.~ee. ·.of co_nsp.Jpus fabrication." Federal A.q.yisox:-y 

····· .. Committee Not.es ·to Rule 803(2). · · 

In order for Rule 803(2) to apply there must have been a 
startling event or conditi.on. The trial co.urt must not only 
determine whether the event occurred, but also whether it was 
startling or,excit-.ing •. Statements about non""!'startling events m;:ry 
be a9.mit.t:e.d<·t,I.q;d$:t:> Ru];e ao·3.(1J • .. ·. 

-~.::: J -~ ....... •.··· ·: ~- . :· 

· · .. ' , ··.The. s:t::.~teme·n:t-:.musb be:mape· :"while. the declarant< was _,;,::::,;:·· 
unq~r: ::.th~ stress of. exc;iternent,. caq.sed by. the ev.en.t or. conditio.n." 

·'This condit·ion;.,involves two facto.r·s·. First,. -.thfit the declar .. ant 
···:.:·:.,~J;:{WaE;.~:~:ex:cJ .. tep and S~.con.p, t}:la t he made the statement while . e}Cc'ite,d. 

As ·a consequence of .the fact that the. j_ustifi.pa.t;~on qJ t~is. rule 
is the lack of capacity to fabricate rather than the laG~.ot~time 
to fabricate, the period of accept~bl~ time may be considerably 
longer than .in cases qrls.ing· under t~e;, pr~f:)en,ti ·~~nse. Ji:;~press ion 
exqeption. S~e. g'erierally 4 J. We~ry.st.ein. &. M. Ber.ger, sW:einstein-' s 

.Evidence ,J 803{2}[01] a-t 83-87 ·. (S.u'pp •. ·:l.~Jl3).. · · 

The ·:·~ule :does not require ~hat, .the: ;stateirient. describe. or 
- expl:~:in·• tlJe .. event or condition as .is required to. qualify the . 

present 'Sehse·'impression exception.· The staternenb must, however, 
relate to the startling ev-en.~ .or :condition •. · · · 

. Idaho has no statute:orru1~ proyj.ding for the excited 
utterance exception. :The ex.c·epti6n basi .however, been recogrtized 
and applied by. the Idaho cout~s and i~·gene~ally discussed in 
terms of. res gestae •.. See, >e~g., Mason v .. :·Mootz:, 73 Idaho 4.6.1, 
465, 253 P. 2d 240 ( 195T}'""; State v. Breyer., ·4_0 .J;daho 324, 2~.2 J?.• 
5·60 (1925); State v. Chacon,- 36 Idaho 148, 155, 209 P. 889 
(194,8); Wil:son ·v. St-• .,;:J.oe Boom C'.O..·i:·,, Lt: .. q .• ,1 ,,,34-':,.l:;d_ah.p .. :253, 200 P. 

·. 884 ,,·().92.1J .• :~···· .. cf.:,·Erick~on. v~ .E: •... Rubled .. ge,-:T:i:mber;. Co.,· 33 .Idaho.:· 
:;.~-.,:1;·79.·; ... 1,87;>·>1~-1:~1~~~·.•·:212 . <~1:9,.2.0Js;.:: sta.te\·~.v: .... :::Hall, ,~ut· .. Ill_aho 117, .. 129, 

3 97 p • 2 .d- 2 6:1 . (:1:9 6 4- ) • ·• . .. 
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Subsection (3): "then e¥isting mental, emotional, or 
. phys'ical condition:,-" -ts actt1ally two· excep't ions in one, __ in that 
·t t combine~ the exception for statemen~s of physical condition 
and the exception for statements of mental or emotional 
condition. The rational~ foi each is the.same. ·As in th~ ca~e· 
of statements of present sense impressions, of which the instant 

:. statements are but a specia:lized application, .the factor of 
contemporaneity· provides s'bme. assurance against. fabrication. 

The rule ·provides examples of issues to which statements 
of the declarant's then.existing state ~f mind may be relevant. 

-"·The <:f\ist is not exclusive. 

Whether eVidence of an intent to ·perfo·rm an act is 
admissible· to prove·' that the· act was·· done ·'·is noh. t:-reaJr.ed as a 
hearsay quest fori under Rule ·ao3 (3 ). Instead, the qu'estion 
whether the inference from intent to ac't may be drawh is ·a. matter 
of relevancy, rather. than a concern of the-hearsay rule •. See 
generally 4 J. Weinstein· & M. -Berger, w·e·lnstein's ·Evidence--
,, 8 0 3 ( 3 ) [ 0 4 ] ( S upp·. 1 9 8 3) • · · 

l Should the court· determine that ar· statement of intent to 
perform an. 9-c~ is within;- Rule _803( 3): .and t~at as a 'matter of 

. re·levancy, it~:··may ·be.· inferred from ·the statement that the act was 
done, ·the c'oU:rt m,.fs"t:'' 'further· detetmlri'e ·whether\ .. the· probative 
value of the statement is substantiallY ·ou-twe,fg.hed·· by the dangers 
of prejudice, con·fusion'<or wa.s~e ·of time specified in Rule 403. 

''': The court may be justlfie.d iri som·e ca·ses to· r·equfre cOr-roborative 
evidence to enhance probative fo·rce before admi ttirig the 

.:~,_,J3 ta tern en t. 

·The F~deral Advisor_y Committee intended that the rule of 
Mutu:~:;r Life Ins.· Co. v. Hillmon, 145 U.S. 285. (1892), allowing 
evide:hce of intent as· tending to prove th·e doing of the act 
int;ei1ded _ is left_ un~ist:urbed. _ .. _The federal courts are·_.divided 

. -wheiher st~t~~ents of iht~rtt by a declarant ~re;admi~iible to 
prove_ the. future conduct· of another person-. 'Compare :'Ghal Morales 
v. Hernandez Vega, 579 F. ·2d 677-,:- 68.0 n. 2 ·<:1st Ctr. 1978); United 
States. v. Jenkins, 5 79 F. 2a· 84'0 ,: · 8.43 ·: (4th Cir.) , : cert • ·aen1ed, 
439 U.S. 967 (1978),(bqth ~dopted aouse Judiciary_ Cq~mittee 

.limitation) and United'States v. Mc)o:re,· 571 F.2d 76·, 82 n.3 (2d 
- Cir~ 19781; Unite-d' .St·ates: ~t •. Pheast:er·, 5·44 F~2d 35-3r:··37a~so. (9th 

Cir.; 1976), c;e_rt.'- denied'·, 429''·-·u.s. 1099 (1977) (adrnitted statement 
of:. decla~artt t})a~;: l)~_,.was:.-g.o:(ng_ to. me.~t de.fendan.i: to p~J)ve that 
defendant atf~·oa:ed 'meeti_rigl~· · · · ·· · · .· ·.. · · ·-, . 

. It :ha$'::·be~n ;a~gued tha.t · f~ s:ta.t.~me.nts oJ intent are 
aa~±s·sib:te~ to.,.-:pr:oY.~>xf•uture cond\}c~·,_: log:ically· they,, should be · 
adri\issible_ t-b'(~i-provE{··pas:t··>actlOJ:iS.;h;;,: Ho·w~ver, Jn ._ ~ecogQ.i tion of the 
fact that the application of the rule to past·donduct would 
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. yirtuall"y·,de-st:roy···the· rule against: hear:say-,··."a·stateme'nt of 
memory·-· or. be·l:·ief: to:.··prove :th._e· .·:,fact remembe·red or .:believed" ·:·is ·. · 
·a_dm~·~sibl'e:·o·nly :;·if:'" it ·relates ·to ~::the.: :·execut-ion, r.eV,ocati·on , •. 
·fd~ntifi·catiori 1 •Lor · terms df, declarant's >will.'!· : ·T}1e. qla~s .:······ .. 
~·exqe:p1?ion for sta:~:e~~nt;is· ;·:rela~·ing to- declar,ant':s·.will'.:ts··.:bas·ea··on 

.. r1ec:·e~3's.~.~Y.·-·:~ha.· eil?ecrtenc~i~' · · · · . .- · · 

. . . ··.Idaho-'::.has ::no sta.tute .. or:. rul'e· <tr~ating:~:s~ta:t-~fu:$hbs·.:.d£::·then 
·<=:.e x·~:s:·"t:·~ n~: .. :m~rlt a 1 , :·e.mo tio n alf; or. ·ph y s·.i c al• .. c ortd it ion~. ·.· The:. ·:oid ah o 

d e'clsioris / ·· howey:et': ,; ~-~ve .. :r ec;:ogn!-z·~d ·.· ~eti19, ''CiPP:t·-ied .. th.is ;-exce-Pi;·ion. to 
·the hearsay r·ure··~, · .... See- ger1era11y' G.· Sell,. Handbook of·· Evid~nc.e. 
for the Idaho Lawyer 1 136~144 { 2d ed. 1972). · · 

.·:· .. 

' ·A· t,.~.i:tl'less,:Il'\ay >:testify. to ·<S·tatements.\m~de!:: by .:t:he·:.:·.j_nj.ured . 
person of his ·~then.;exis.ting ··pai·n. but ···no.t.c:of· :-his past· feel-ings- and 
suffering~· .see,. e ~'9. , ~-Roy .v •. ; -Oregon :Shott ·;Line'ci;R~ :R ~- Go:·~, 1 55 .. 
Idaho,.40,4, ·408, .. 42. P-•~2d··.476>(;19J4·.r~:cert~: o.enieo~. 56 s.ct. :ag, 
296. u •. s.,,579 1 .. 80 :-L.·Ed .: ."409 (193-4). Cf~ .. Nistad;:V •. ·.W:i,nto;n: Lumber 
.co. 1 :6•1 ,~Idaho ·1 i _·,99,P. 2q:52 · (1939) (statements. :·of pain· and· 

.. ·.i'·suffer:lng ·that -are obtained by . interrrogation :·and are ·not 
· ·spont~peous are. inadmissibl~). · 

With regard~to mental state,· the Idaho Court has ~lldwed 
the withes-sL .to·. testify .as··'to his motive, intent, ... knowledge, ,. 
/bel~ief:--9~,,- emqtt::·ion:.al'l_d ~>has ~:·h.el"d:<":that ':·st.rchjtesbimony does not·· 

.·.; . involv:e· ·.li¢ars··ay:~>·-~ ·Se·e,,·.:z··~·~g-·, 1 ·',·-.•Gem/·Valley· v·.c:Sm<3.1lo~·· 90 ... ·· Idaho 354_.,;; 
411 P-·~Y:· 943 (1966) (grantor allowed to· testify as to his. intent:'::t>;;· 
when ~·~ made a C()nveyance in an. action whether mortgage was 

·•:' inten9):~d); <State v. :Hopple,< 83 . Idaho ·55,.: ·357 P~ 2d 656 
{1960~$if.where ·charged·<with ··larceny, "·defendant·was allowed to 
testify· as to his intent•., in- taking··· property) .. ,.,, See:>generally G •. 
£ell, Handbook of Evidence for. the Idaho Lawyer, 136~137 (2d ed. 
1972).. 

. The Idaho. Supreme Co~rt has :?lJ!-owed ··evide~ce;.o.f 
·:.statements :or conduct to ·show -the. decl·ar;an.t!.•·9 ;-,then \e~(~s;tjpg -st:ate 
of mind when jliS state of mind was' in issue •. :·See, e .;g .•, . Frank .. v. 
City of Caldw~ll,· 99 Idaho 498,_584 P.2d 643 {1978)(police 
officer was.· allowed to testify to statements concerning family 
arg.um$nt ':that.··, l-ed' .to ::arrest :·where statements .. were rel~vant to 

· reasonabtene~s· .. ci:( h;is c·onduct in> making· a~ r.e~_t;); Niels~n v .• 
Nielsen-, 93 ···Idaho· 419, 462 .p .. ~--2d 512 < 1969) (stat.e·meri-ts-.·_q:f ·settlor 

·Of ·a trust Were ·admissible to prove intent:_:of settlor_:dni'Setting 
up the-trust); Johnson·v. Richards, 50 Idaho·lSO, 294 P.. 507 
(1930)(testimony as to quarrels between husband and ,wif~.were 
admissible to prove husband's state of mind 6ri is~u~ 6f his 
affections. t()ward•;wife. in action ·for 'alienation :qf a:Efection). 
As. to· .. evidence·•of. threats ·in battery;•.and·.····hom-icid~· .. ·case§ .. where 
self--defense, ·mot·ive or intent:is;:;::·in. issue I:., see. gener:.ally'G • 

.. Bel·l~ Handbook·· of·· Evidence .. ·for;>the:J .. Ioaho;;Lawyer i 13~~1.41 (2d 
.1972')-t <-·.::-,; .... ;: .. :~r.,;;¥}1!:·· ·•· ... <,;::.:.;<:·-•\.?,··· ·:~t :: ····<·' · :v,~.'::'' ... -~::· .. ·· 
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The Idaho' Supr,et:ne· Court· has held that statements of 
-intent are ex:cepted~c::·from >the hearsay· .rule when offer.ed ·;to·· prove 
that-- the; declarant -·acted:· in· accordance with that i'ntent. ·See. In 

·· re Coleman,· 53 Idaho 3.39~ ·23 P. 2d<lll5 {1933) (is in accord with 
:'·holding. of u.s. Supreme Court in Mutual :Life Ins. Co. v~ Hillmon, 

145 u.s. 285; 12 s.ct. 909, 36 L.Ed. 706 (1892))., See also 
Quayle v. Mackert, 92:-;Idaho 563, 447 P.2d 679 (1968)-(admitted 

:i) subse_quent statements. to_·· show intent ··.and that the declarant had 
-- acted ·previously in "accordance ·.with that in.tent). See generallY 

;';:: .. G. Bell, Handbook .of Evidence- for the Idaho Lawyer., 137-138 (2d 
ed. ·1972). · 

In Idaho this exception is apparently b~oader than that 
,., prov:.f()ed in· the ·rule • The Idaho Court has permitted evidence of 

a de:c!"ede.nt' s declarations as to paat ·intent in making? ~L deed as 
well:;:· S~e Crenshaw v~: Crenshaw, 6~, I<)a·ho 470; l9·9. P. 2d 264 - " 
( 1948) (the declar,a~Jon~_-<gfr- .. a decedent: before or- after .doing an 

·ac:t which go-· tq ~}lqw ~-nter1t to deliver the. deed -·are admissible 
·even if self-serving) • .However, -·the most recent case on ··point 

,,,:,seems to recognize that'·this~ extension of the exception should be 
cautiously permit~ed. See Silver ,Syndicate Inc. :v~ Sunshine 
Mining Co., 101 Idaho 226, 611 P.2d lQll {1979)(Court app~oved 
the admission of declarations of acdecedent~made after the 

rexecution 0f a contract, as to his intention in making the 
iZ contract, _ but,\:riot,ed ·that::,, where :under .. ·the. ·g~neral ~rule this· would 
·have been:.inaCirniss·_j_ble.,-':_per.e·,' it.·was corrob~rated by other 
evidence) • · · ·· · ·· · ·. ;·-- ·· · · .. ,.,., 

.· .· .. 

It shotild be.not~d th~t none· o~ tne Idaho cases .in this 
area specificialli~addr~s~·the distinctiort betweeri.itatements of 
then existing state of mind and-~tatem~nts of memory as to past 

'\ ... state of mi-nd. 

Adoption of Rule 803(3) may ·modify the rule in Idaho to 
the ·,e'xtent that a statement of memory or belief to prove the fact 
remembered or beli'eved-- would not be admissible unless: it relates 

. to a·e:clarant' s will. 
' :;:~. 

Subsection (4): ''statements\£or-... purposes of- medical 
diag-nosis or treatment," corisidetably-:liberalizes-.prior practice 
pertaining to thi,s exception~-- . congr;ess' approved the rul~ with 
·the understanding tha·t:' it: is not intended in any way to adversely 
affect the, privilege rules. See_ 4.- J~ w,einstein & M·~ Berger, 
Weinst~in! s Evidence ·~r 803(4) [011' at 803-9 · (S.upp. 198~) • 

. Ruler:-·ao-3{4 )· ds. based.''. on-\, the rationale'· othat the d~clar:- ':0:~~,;::\-
ant '-s mo-tive tq<~isclose.·th~ 'truth· because<his ·treatment, will-

. dependJ,p;:P~IZ~).'on.··: ~hat itie ·S(lYS, :guar;antees the. tr;l)stwot:thiness of 
·:.·-\_ the:::stafements ·a{)9):t.n.~.r~~;ois·.:F-.n~~-q:. f-<?.J:>_t,p~ '.:s~at~ri\et:l~:·wJ::l~n othe_r 

· evidence , is,· Ul\l;ava:i:I:able .• · .. "B.ecau'ser<the <:leclaran t '- s-· m·oti ve to 
· promote treatment or diagrtdsis is the factor crucial to 
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"rel:iabilfty, ·the >rule:;· ~as <indicated in ::the ··Fede.ra1· Advisory · 
·Comrni ttee· -Notes; does -not·/'require:· .. the· statement··- to.· be:. made ·to a 
physician. Statements·to hospital attendants, ambulance drivers, 
p:r even .-rnembe·rs-··d'f.'· ·.the· family ·will ·qualify if made· for purposes 

·''of. ·o-iagrio?·is or •:trea tnteflti.;'. 

·.Admissible- .. -statements are· not_,-~estricted to_ the:_· 
··d.ec.lar a_ri-t'-:s ··cond':i tion~ and >,may _-include. ·$ ta temen ts .conce:'rn ing 

· ... :.someone: elsEr·'S .;condition: i•f: made f'or ·purposes- of _diagnosis· or: 
,trea trne.nb<.of. -_tha-t: person:;··: e.g • .-,. -statement's by· ~·-parent relating 
-to the· symptoms of :his child •. 

The :r;ule expands .prior practice which· limited the_ 
·)exception· to :.statements made for purposes of ·treatment.. Rule 

803·(4)' includecs :.f?·,tat.~ments,; made .;fo_r; the ·sQ':t€! ::.puxpq_s~- q;f 
d·iagnos'i·s. >·-See; gene:(a11y· 4 J.- Weinstein ::-&·· M~. ---Berger,; ··weinstein's 
Evidence ,r 803 ( 4) [01-] (Supp. 198-3). · · 

·The stateme·nts made· rteed no.f rel-ate to- physical--as 
~.oppo~ed to psychiatric br· other medic-al--diagnosis or treatment. 

·-Bee.;;Uruited States v.--Lechoco, 542 F.2d 84, 89 n.6 (D.C.- Cit. 
· :l976)·. See: generally Annat., 55 A.L.R. Fed. 68-9, 699 (1981). 

·:Unlike- -Rule 8-03 ( 3 )-; this except·ion includes' statemen:t~.J:; 
-as ... ,<td :ip~b3-.f- :sY,mptoms,-,· pa-in or sensations i' meq:ica:I-,hi/story and e.Y·en_ 

:- --::c au s~ t;i oh~: i.f.;~iii;ade: ·,,f_o~t .. th~ ;;;purposes :o'f · __ d iag no s·is_:'i:o r _.· t rea trne n t· · 
Howevefr, :statements as· to .. fault would--.u·sually not :be excepted-.· 
See, e.g.I RC>ber~s: v. Ho11ocher I' 664 F.2d 200 1· 204-205' (8th Cit • 

. !;1981) .;~: ·compare United States ·.v. ·Iron Shel-1,.,---633 F. 2d :77·, 82-85 
· ( 8th\ <ld:r;:r; • 19 8.0:):,- 'c·ert '• denied l::. 4 5'0' 'U.S.· · 1001 ,.. (T9 81) ; :. un· ited 
States v. Nick•,· 604~ 'F-.2d 1199,- 1201;..02 (,9th Cir-. 1979) (per 

.. ,/curiam);• se·e.:.'C)enerai1Y' Annot.-·; 55 A.L.R."Fed. 693, '697~·98 
.:(1981)'. . . 

Idaho has no _statute or, rule s~ecially;. admitt,ing 
statements··. made•·-_· f·or· medical -trea:tment. · .The-.-·e:){c:eptio.n",,·.however,-

. has been reco.gn'i-zed by the Idaho:- s-upreme; '-Court. . ; See- .qqnzales . v. 
Hodsdon, 91Idaho 330, 420 P..2d 813 (1966)(appliedr'ule to 
statements to· a·psychiatrist on same basis>aS physician and 
exclude¢! .-statement's made ;solely· f_or:-,diagnosis) ;.: Hillman v. Utah 
Powe_r ·& Light·:.Co·.-, 56 Idaho _67, 51 P •. 2d 703 :(-1935).;'' .See -
gene,r:ally G-.- Bell,- Handbook ''Of ;Evidence .-for· ·the Idaho< Lawyer, 
142;;.;.143 (2d ea.· 1972). · ·-· 

Conversely, it is noted that in a personal injury suit, 
· plaintiff-'s testimony as to :what her doctor told :her ·-concerning 
_her -injuries' was:· inadmissible as hearsay. See -Foberg:v. 
Harrison, 71 Idaho· 11; 225··-P. 2d 6·9 '(1950). 

!,_·. . ·As is evident i Idaho tracks the. more restrictive comm·on 
. ·,, ·.· , .. 1-aw-, :_r,eg~ard~=i'ng.,~;ta:,ternents m~ge:-c to.:::\phy.slcLan.s. ,.,The> p)1ysicia.n must 

. '·\• '¥ 
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be the. treating.: physici·a.n r and:: the law· requires the. relationship 
to encompass bo.th~. diagrios:is. and tr~atment·. · 

• ' • 0' • I ' • , 

It ·is :·the. ·opinion -'of the Idaho Committee that·., there· is 
no reason to distinguish between statements made for the.purpose 
of diagndsis and statements made for th~ purpose of treatment • 

. The Committee balieve'S'~' ;:that the policy considerations:~apply 
. equally to both.··· The· Committee concluded. that' the> be~tter policy 
·:favors the admissibility of statements made fo.r: diagnosis even 

though made in preparation .. for· trial; which would go to the 
weight given the st~tements but not their admissibility unless 
excludible pursuant t·o Rule 403. · · 

·:-:' ;~ ,;;;..... . . 

::-·--.. Subsection (5.): . "rece)rded recollection,:" :cd:aifies a 
. we11· recognized. exception to:,the hearsay r~le·.: .see."l\nnot~, s.2 
A.L.R.2d 473, 52G (1962)~ 

The. rule is justif·ied· under two, theories: . first that 
~~se~o~ the memorandum is:necessa~y becausa the witn~~s is 
"\:.·u-navailable as ;:a ,·result of<his lack of ,memqr.y of· the· event·' in 
·question (cf •. Rule:804(a) (3)) and second·, J:.hat a.c.<?nt~n\porary, 
. accurate record fs.inherently superio~ to a p~es~~t r~6ollection 
).·subject to th.e fallibility of human memory. See 4 J .• Weinstein & 

... ~::M.~ Berg.er, :We:i:5nste;i.n' s·, Eviqen·ce>.·:1[:.;:.803(5J [ Oll.<• at .:136 · ( Supp. 1·983) • 
··In.·:, this.~·.' regat.~~·:WeJnst:.,~irr:'';~po.ints ::ou.·ti: tha:t.:·.'Rq:le S.:0:3'(5); seeks. to 

accommodate :both:;ra-t'io:nal.es.· ·· Jt ·.reqognizea· tha.t· requiring. some 
· demonstrat'ion of' infpaired. ·mentory 9·is.coura<Je_et t,he. u.·~e: pf .. ·· .... ·· .. ·.·.· ... 
self-serving statements.-·e:sp~qially .. prepare~g:·Jor. 1-ii;{~ation. On 
the other hand,: .. memory need.':no:t·.be .who.liy e-xhausted::> before the 
memorandum can be used·. By providing for·· adinissiort of the 

.memorandum if the witness "now has insufficient ree:ollectlon to 
~'i . . . .· . . .· . . ' . . . -~·.' . . - . ·. . . . . : :·· :.. ·' .. ·.. . . . 

~na~le him to testify fully and accurately," Rule B03(5) decirees 
that·v.;;a.dmission of the memorandum should not be on an all or 
noth1"ng basis. Admissibility_: of ·those portions·.:about which 
memory is lacking ·sho\lld be determined on- a ques.tion by question 
basi•a·,\:·f-rather \han · b~· viewing• ·:the· witness' · t~stimony ·~···.~· a. whole. 

The rule requires that 'the memorandum or record concern 
a matter n abou,t·· which:. a witness once had:··) knowledge·,'' mean].ng that 
the memorandum· or: reccrrd is not admis:sible unqer thJ~ rule unless 
the witness. hq.q . S.l1ff'ic~.~n.t .:~n()W.l'edg,e o:f::.>. t.he. eyertts .to f?a~f~·fy the 
personal knowledge:·re~u~r~ment·of.Rul~ 602 ~ere h~ testitying 
about these matters. · 

. · Two additional'· con~-i~ions · are intended · tp .. ensure ·that 
the witness·· cor:r'ec:tly recor~e·a .his knowl.e.d<Je .•. ; F:irat ;: :~o>ensure 
trustwor thines.~, .'·the rule_ :requi.res· t.he: mem.or·andunt ·or' rec9~cl .. "to 
have beert·made or adopt~d by the witness when the matter was 
fr;e.f3ll: in::;his.· memory·•·"-' Set:ond.r. to ensure .t:h~t <it was··properly 

· ·tr ans'crtbed; · ''i-t:(i_r'equ:iF res· >.that: .. <.the' memor and.um , or, . :.r eco r;.q ·"·r ef.lect 
tha.t knowl.edge c·orrectly." · · · 
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, ,,·; _, i· . ·.· Tp~-~'·.~~q~,~r;e~~nt. ':g~ .. ~ ;~~.~_}lne.~~~ i,s. mor~. ~ ib~r.al than the 
. slr ic.t.e..r.f9.~mpla \\fhi..9h. req~~re<3:···tn,e 'niell\qr'ch·u:lum .. ~o ·ha_ve ·been mc.td.e 
. or·. apppte.(i.· .. · ;7?l.t or ne·~~ the:/'.1: ime .. c>f · th~::· ev.en.ts J~ q~~st ~on.". The 
· f:~a~,r-zt,:~. S:opr ts: hay·,~- ·all9wed· .~he· wi~.H~,$~ t¢' sa tt~t~i: 'the • . · ·: < 

·.reg~Jrell\e_ri,~· of_ c9tr~¢.t .~ral1~:¢~.ipti9n.;\bytE!st1m()riY.· .. ~hat·. he .:·r;ec::all s 
h.av.lilg ttt?tC1.~ ... ~·n. ·~c·cU"tate··m~#t(,·r~an.dum: .. or· recor~, ._or'-that_though ·11e · 
has·.:-·11o· :p~~s~nt r_ecol:iec~iorr~ .. t:ha~···ne_ \\foutd_ ·not have·.:·mctde' i't · 

.... ··;':unf~~~r~. ··r~ .. wa$ •. ¢9'r.rect. · .•. si~e. •4··.··J. ; Weinst~'in ' & M ~ Berg~i:,. . ' . 
·. weins·t:e!r\~•·s· .. Evld·e·n·c·e · ~ ·81IT(S) [O~l· (~up~~~>.· 1983) ~-. ·· ·· · ·· 

.. · .··. .··. :. ''I.£ the.·witp~··ss ad9pf;~g ·the> me.mora:indum_,; the author. need 
. ·. not b'er caTl_e.d, •..• ·_·If. orie per·son_ •. perce.i ved, th~. ev·~nt and .~hother .. 

.. . r,ecor~e<tlt, .:· .. both must .. pfdirrar ily~, be.: calJ7d, :~nte~s ._t}le··~ repo.rter 
.ad()pts the ·:'tfanscript.ioh~ ·An· or-aJ> reppr·t.· to anothe~·,,persort:·who 

.'does not. record it does not quall.fy urider the,: tul~. · See' ·: 
generally 4 J. Weinstein & M. Berger, Weinstein's EviCJeilce 
~ 803(5)[0~] at 144-145 _(Supp. 1983) • . - ~· .. ' . . . . . .. . ' . ·<. ·. ·: :. . .· ... . .. <·· . . : ' "· . ' . . . . ' • . . • . ~ 

. . . . . . . . ' 

I3~baus~· tbe m~mora.rid;t.hn ot recbrding Is· a s~bstltute· for 
.... ,... the t.~~stimony of a 'witness· arid t:o. avoid the jurors giving 

· dispr.oportionate· weight. to this form of "testimony," the rule 
provides that if admitted, it may b~ re.~d into ·evidence, but may 
not itself be received as an exhibit unl~ss offered :by· arr adverse 
pa,r ty._.".,,, .. \ ht::,.!Pt~Y.~?lsp"be > _;..~c~;ive~. a~. an _e_~hipi t .}:>Y ~_t_;pulation. 

.. . il~~:: .. . t . . .· .· ... · . ' ... ·.··· _,·. . . . ·... . . . ' .. • ... ·. . . . . .· •· ' .... ···. .· . . •.. . .: ' ... , 
· stnC·e ·the· ··coh:t'ent·\of a: wr itirig · if3" being pro-«.led, 'the. best 

evid~t~ce. rule i~.,CiPPlicab).e .t_o the memoran~um. See Rule 1003 • 

.. . . . ~_ .. ,,.,, rq;l~·orec:dghiz.~s arid. pro_ vides"··£or~ a· slmilar exception in 
t'~R.C''!rP. ··43-(b') (11).'. ·.·As rioted in :the' Comment to Rule<612, · ·· 
I. R.;d. P~ · 43(b) (11)-embodies· two· dis~tin.dt> rules of'. evidence, · i ~e. , 

... , refreshrtter)·t· _of rrtemdr"Y: and~ past· recolleC,tiOn record~d,. but 
···• i.·riexplicably :;m·po~s·es the s.ame fdun'da-tiona1 .. requi.reme11tos o-n po-th .. 

se··e ·Rul"e '612 ·and commentary a·s.· to· :use· of a ·writing~i·.\to'>refresh · --. ;: . . ·~ ... 

memory. 
.... ; .. 

Adot?;tion of Rule 803(5) would change existing Idaho law 
. w,fth respect·· td t~·e past recol··Ie·ctfon r'ecorded:: exception to the 
. ex.te'nt th'atl 'it 'would .. :·expand the sc6'pe:· of the rule t(r include· 

. memo rand~· a~o~ted' by the· witness. . 

. Rule 803(5") is c·COnsi~tent with I~·R.C.P. 43(b) (11) to ·the 
ext·ent. that.· j;t a.Ilows the·· tpem·ora!lgum. to ·be made at·: a· time when· 
the' ~act was .• " fresh iri ·.his: memo'ry" '.and 'that it ma'y be r·ead to the 
jl1rY. · ·cf. Skaggs·· orug· centers, ;Inc·.:. Vi. •· c±ty. of· Idaho· Fa-lls., 90 
Idat1o· 1 ~ .· 407 P. 2d 695 · Cf96$·) ( i~ w?ts :not. er rot <to admit ·an: 

· invent<?ry: ·prepared ··:Hnder the ·supervision of the witness ·when· the 
inventory :could· have bee'n ''lts.ed ''by ·:.the· witness. .. to refres.h his 

. m~tpory) • . . . .· 
" .. , ~: ·: .. ~·:. 
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';' .. . . ~he tdaho soriull .. i:-~,1;~e> q'tl'~:S.tJc>n,~o ~nether ad9:ption of ~ule 
S03 ( 5). would. conflict Ti?·~t~ the' rli,l in<} '()f the Idaho'. S\lpr erne: Court 
in Oweri v •. Bu~(;h?im·, 100 Id.aho 4411,. 5~~ P. 2'¢ll012 (1979), over~ 

. +u.J..Jng Bell v •... o.' C.on11or T£anf?.P•. i.td. 1 .·94 Idaho· 4 06, 48~. ~-~ 2d 4 3 9 
(1971}(held Idaho Cod_e, § 49-1511 go,yerns p:dmissibility of police 
accident reports and:···I're<::luqes adml.ss:ion 11otwithstandiri,g .Idaho 

.. <Code § 9-316 which. prov.ip~s. fo·r . admission of reports;. and findings 
of officers of this state. in general) 1 (the court reaffiriried. the 
ruling in Bell that such reports may be usedto refresh memory 
even though inadm,issible). It is th.e opinJon of the Idaho 
Committee that aqoption or Rule 803.0<'~.). would no·t affect the rule 
estab~lished iq. owen v,. Burcham. · Although pot rende_red 
inadmissible under R 803 (5)1 ·J;?,Olice accident r·eports ·would still 
be inadmissible under Rule 80.3( 8.}. · · ····· 

. . . . . ~: ·.; . . . ,q ~ 

Subsection ( 6): "records '·of r.e9ularly ·donducted 
activity, • applies .in eff.~~t to any .. reg\l:t,ar.ly cQnduc:ted activity. 

:The requirement that. t.he repords pe o;.<a ·regularly C()nducted, 
\ ... "business" activity;;;ts not limited in ,the" 9onventional s~nse. 
·-:·'rhe.definition of "bu~Jness~ is.,suffici~nt:l.Y broad that it may 

include personal r~cqros<,kept for business· .. ,.reasons. · 
. ~-. 

. The tule :j.ropo.ses several founda.tion t·eqtiirements that 
must be. met ''before, the: record can be :adtn:~t'ted., 

Because re'cords of. r~gularly -6~ria.ri8ted activ.i ty are not 
.. .:· normally self proving; ·aa. :PubJic . r~cords ~a.Y: ,be under Rule 

803 (8) , the test imopy. ·of 'the: CU~todian C>r other persqn WhO c.an 
explain the record. keepi_ng of the o'rganization is .. ·~rdinarily 
essential. 'i'he· custod·ian ne.ed .. not <haV'.e persollal ·.kno.wl~dge.of .the 
actl.lal creation of the doqument nor .need he ·oa.ve bee.l'l an ~tnployee 
of ·t.h.e business when the re.cbrd was 11Jade.. .The. test is wheth.er he 
has .•:knowledge of the system used to make the record and not ... 
whet,h·er he has knowledge of the contents of the record. 

·. The ·rule ',mandates .:that .each par.1;i.cip~nt: il'l the qhain 
producing the reqord.-~from .. the .. ~ni t;al qb$,.,J:ver-repor.ter ... to .... t:ne 
final entrant--must be acting ].n .t.he ·course: of .thj.s re·gularlY 
conducted business, or must meet the test.of. some other.hearsay 
exce_ption. See 'Adv.i.t:lo.ry ·-'.C:9-mllii1:~~·e. ~9t.es.:t9. R4l.e .·803:(6) (rule 

... "fqllows th[etlead" ':()f J:ohn:s:o,n.<.V·•,.:~u~£~~ .~s~:·N.Y •.. 1241 .. 170:-;N.e. 
' . 517 (19;30) ·and,.·" (eqt1ir~{sJ:i' [ as• .. t,b,~i S9\l.~:C~ .. O~~ •.• ~.fi~Otrtn(ltio:nJ· an._.· .. 

.. inf9t:1llc:tnt. w~.tt1 ... ~pe>w:l~dg~··· ... eiC,.tJ~g ·.;n ·.~h~· 991.lr:se :c>.£ .. the r~gtita~Jy 
cqnduc:ted .act:iv~·ty,:•··''; __ :: ·S~e;>al.~~Q · Qn.tt~$d.:;-:St~ti~$:.·v·.··. Plg·Jt\t· . 558 ·. ~.,2,d 
:s6.8t:<:5-72 .·. (lQth G:*,r.· ~977 .l C:e.·xcl~9;.'~d q1JY~~~ .. ~.d~<:;~?~~tJol'l gf .. y~fue 
·on qlaimfqrm· s·ince·;·.puyer-,,n;pt<:PaEit.ii·G?(y·.s,h~PJ;>e.J:"rs·.:,bq~i.nes:;,.··········· ...... . 
organization); Un.i.te.d Stq~es· v. ·.LiebermPnl 637 F. 2d 95 ~ ~~r.J.Pl 
(2d ·Cif •·· .. 1980)::,(e~c);uded hotel guest ~egistral:ion card). But· cf. 
un~ted. states~~~v·~'··'s·a-:f:nt · Pr.i·x~,\; .... ,.6·72~.:'Fo;2d.···l077 . {2'd Cir.) I cert. 
d'e.nieQ, · 102;& s .. ct.. 2.274 ( 1"982) (admitted· hotel guest . reg istr at ion 
supported by other corroborating evidence); MatteJ: of.Ollag 
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··canstr. Eq. Cor.p., 66!?. F ~2.d ~3, 46 ( 2d Cir. 19.~1) ( a(]mitted 
debtor '"s 'firiaricfal s t:·a: teilt..ert ts ·on·. bap..k' s form.s f. · . 

. t.'" The i.nftial ·inforrners.. or\rej;)orters Pt=O~~di'ng the 
-information t:qat. is; ·recorde:d It1gst have ,Per:soq?ll khpwledge, unless 
the __ information ·qualifie.s···.und~r·.so~e ·other. ~e~r.s~y· exception, 
e.g.' admissions,· excited 'utterances'. or statements for purposes 

. of -rned~cal. qiagnqsi~. or ,treg tmentr but" th.e· per: son.· transm1t·ting or 
: '·recorQi'rl<J the .fnfotrciat'ion ne~d not have trris first-hand 

kn.owle~g·~·. _·· · · · · .. ··· · · · · · · · · · · 

The me~orandu~, repoft, record, or~d~t~ ~ompilation·must 
be··"made at or:.-IJ.e13r :the .t:ime" o~ t~e··events·,_recorded •.... The 

_,.'ext)res$'i6n>"d~ fa ···c~mpilation" . was .. adde9 ··to .• indl:tide·j:,. without 
·1frrd.tationl ~~~ctronic cornJ?ut~r 9t:orage. · 

.•... ··· .... _· ·.. R.ol~· 803(6) expands front previous practice in the types 
.:o.+, il1~9r~rati?n ·that will b~ admisp'ible UI)de.r the rule py 

·: o-f~Ihclucling records of medical diag·nosis arid opinions I and 
·~non~~~ical opinions.in~bus~ne~s~recotds, subject to the trial 
-'F:~?'c6iit<t:~ts ·discretion -to excl"tide a particular record where there are 
~inade~tiate iryd~cations o~ trustworthin~ss. See generally 4 ~. 
Weinstein & M.' Berger, Weinstein:' s Evidence ,( · 803 ( 6) [Q6] (Stipp. 
1983). . . 

.. ' . ; ·.8:~ic . 4he )·t£bvi$iOn I!t£ifiOatblg: ~X~.f ~sion' Q( ·~~ otherwi..s~ 
ad~i~~ib~~ re~~~d if "~he sour~~~-of informatipn or other 

.. .- .. ''cir:cun\:·stances_ .. ±ndicate lack. of>~tustworthl.nepsl". permits the· 
.;_,.:,:::t:r;t:~l::tfcourt, :~b.¢n ryJin<J on a(lm~~sibil~ty, to ·con.sider problems 

. : y:··;~JQ:f ;:;rifb·~fvatio'n. ·-:ih the. pJ:epar at.f0n .: Of the IDa ter ial 1 fnClUdfrtg . 
factors Sl]cl:l ·as whet~er · ~ t wa.s· prepared specifically for 
litig~tionJ:t~e p~rpose for which ·i~ wa~ ·pre~ared· and 'by wh6rn it 
was. pt@pareq. · 

. ": '· .... ~- :::. ·' :·.:; :, ~~· ' . 

Idaho adopted the Uniform Business Records A·~-' Evidence 
-~ct in ~93.9 •.. Idaho _Code'-"§ 9-4il:'pr;ovi~ef;··~t:h?·t :J'A;he ,t:.e..tn'l: 
•Bu~i?e~s• sh~~l in~l~d~ ev~ry kind bf b~~in~ss, ·p;of~~sipn,. 
occupa.t:ion, . ca~ling .or operation qf institutions, whether carried 

·;:on···for profit or: not.o" · · 

· : Section 9-4Ij defines "busin~~s" in s~bstantially,the 
sallle la.ngqage 'as qqes Rule 8'03( 6 j. "Businep$ 11 is used i.n. its 

:_· .. 'broadest possible. sense to incttide noncommercial as well ·as 
comrneitial ~ctl~ities •. Se~ baniel v. Moss, 93 Ida~o-612, 469 
P.2d 50 (197Q). 

Idaho Cod~ § 9~414 provides: 

A rec_ord of an act, C()ndition or event, shall, 
in.~qf~r·'·taS .·rel~vant, ~e· C()!Jlpetent' evidenc~ 'if 

... •• ·[~:;f~ili~~§n·~~~ 'iS~hfJg~a~~~if~~~;~~t$~f ••· t ~s 
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· p_repar.atf&'ri··~-- C?-nd ".i~ it: was made .in th~ . regular 
bourse 6f busin~~s, ~t ~t -~~ar the ti~e of. the 
act, condLt,ion or. event, and if, in the 
opinion of the c.otirt; the sources 'of 
information, method. and. time of preparation 
were sucbca~ to justtfy its adrntssion. 

. . .. ... ··· .·.:·:· ·: ··. .·. .:· .•... ·i 

~he Idaho Sqpr~rne C6urt has ~tated th~t the legislative 
intent for Idaho Code § 9-414 requ1re.s that the business record 
exception be broadly construed. · Cheney v. Palos Verdes Inv. 
Corp., 104 Idaho 897, 665 P.2d 661 (198J). 

···~·"' Unoer ·this act. t}:}e Idaho Supreme Court has:,adrnitted 
r~_gords of daily feed weights and end of month sum~aries made by 
a ~attle feeder, Chene~ v. Palos V~rdes Inv. Corp.; 104 Idaho 

• 897, '665 P. 2d 6.6~ . . :(!~~) ) __ ; . a. ~.§.c;lger .~11~.~t: P.~~p_ar:eg }:t,Qd supplied by 
a non-party to· the. aqtion,. Cutiel v.· Mingo, 100 .Idaqo 303, 5~7 

_P.2d 26 (1979); exhibits c~nsisting of papers ~i~ting the charge 
per acre for variou$· farming se~v~ces ~igried·b~-~ de~eri~ant and a 
record -of the charges tq .that defendant, .. Simplot Soil Btd.lders, 
Inc. v. Le.avit t ,. 96 Idaho -17, 523 P. 2d 1363 ( 197 4·); ·minutes of a 
board of directors' meeting of acorporat;ion.as prima facie 
evidence of contents, .Silver Bowl V• Equity_·Metals, 93. Idaho 487, 
464 P.2d 926 (1970); an estate.tax return to prove agreed 
at to_~ney -fe.~,: Danie 1 v .• _: .~os.s·, :: .. ~3 ; Id q})o 6~2, . ~E) 9 · P. 2d 50 ( 19 7 0) ; a 
f inanc-~aJ_i·.·s't'a t~men·~··· of_~·a·· corp?t'Ei tiori ,;prepareq ·Ql' ..... a. c~rt~fiec1 
public .accountan~ ·who. tef;ti,~_ied_.thet_ .. the.:~t~.-~emery~ ..• had peen 
prepared by- hi:m with the~ assi.s~ance of tti~ oookkeep~er • of the 
company in_ the_.ordilla·ry.:cours~.of (>usiriess,_ Hammond _v. Hammond, 
92 Idaho 623, 448 -~~2d·237{1968); books bf accodnt showing the 
amount of .cash. advanced· to· a party, Kelson v ~- Ahlborn, 87 Idaho 
519, 3~3 P.2d 578 (1964); busiriess rebOrds of a state~ John 
Scowcroft & Sons.co. v. Roselle, 77 Idaho 142, 289 P.2d 621 
(1955); payroll records_and qopies of a form letter used by the 
bu§iness, In re Potlatch For~sts, Iric., 72 Idaho 29lj 240 P.2d 
24'·2 (1952); and a signature C?lrd. and deposit slip along with the 

, ledger acc·ount a:t the bank,. State v. Balqwin, 69 Idaho 459, 208 
P.2d 161 (1949). Cf. Sparks & Sons v. Joe Campbell·.:,Construction 

i Co., 99 Idaho 139, 578 P. 2d 681. ( 1978) (the Court held 
inadmissible a phqtost~~ic copy of.a.list.of prirtc~pal contract 
bidders for a project where. t~e prOJ?OSed ~xhibit was cover:ed with 
scribbling~ not lapel~d:, in any,:W?J.Y c;1nd wheJ:e the fJgures thereon 
were nbt' il1'. and of the~selve9.: intr ;nsicaily un~~rstal,}dab].~); 
Heston v. Payne, 97 Idaho 193, 541 P•2d 617' (1975)(rev~rsal 
~ranted when exhibit represented to be a busine~s record of data 
relating to application of.her}:)icioe;wasfound to. have been a 
"doctored up" d~cument prepar~q in anticipation for trial). 

"'Al~_hg~gij probabi~ lllbr:~ often ar: ising .in: civil 'cases, the 
r':Jle is.· al~.g;,;..~J?P~.tc;a9J.e .. JP._,qr:l~inal:. _qqti_gn~,-.ctnd. h~,s been so 
applied in I"ai.d1~q ,·-:.ev~i1 l:)ef"O're t~e Ur1:lfqrm A·ct. ·_ w~s c:i9opted. · see, 
~' State v. Lockie, 43 Id.ah6 580, 253 P. ··618 (1927) (assistant 
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postma~ter.~, ·testif.y-tng.- .:tn· ·embezzlement;,pro,secution·· held. properly 
·perm.it.ted:·:·to: r-ea·a<·book entrl_~s pr.·operly -id.enti:tiied )'.>, Cf.. Stat~ . 
·v.~- l?roua,· ;74 Id!aho ·429 /'.,•262<·P,.:2d 10-.16· :.·{1.953}. Id~ho G.od.e .. §· 9:-:414 
has···al·so ·bee·n· a.ppa·led· to'''adn\i~t a.:price tag madein the ordinary 
course· of the ·stot~et s· bus·irieSS·· proffered· to· establish the -Va-lue 
ot th~· ·.:$:~qt~.n ··t;t:·~I:Ct_ fn .a..·pr:()$ectltion:for .g:rand larceny~ Sta~e.-v. 
MGPhiej >104 Idaho ·652/ 662 P.2d 233~'';tl983}'. . 

.·. ·::·. 

-se·ction 9~4:14;; pr-ovides the'···foundatiohal requirements, '·-for 
ad~ission of busirt~ss records. It provides that iecords ~re~·· 
admissible if a custodian or other qualified witness testifies to 
the method· of·· pr·eparatlon/· and, to·preparationdin the regular 
cours.e Of' business at or·,near the ti-me of .•··the>. event. · Idaho R·ule 
803(6) r·eq•ifres al-l of. this·.·foun·q·atton· Y(ith·;,an ·additional 
condition that· the record have .;be'en macfe,~at'i·or· near .. the ·time by, 
or from -information tran-smitted· by·, a person• ·"with~ knowledge.," 

The Id~ho Supreme Court has applied a stiict 
foundational requirement. See, e.g., In. re Estate ~f-·Brock, 94 
Id~aho · _11'~1, {82 P._2'd 86 (19 7n"T ·sTffiPlot Soi1builders,, Jnc. v. 
Leaviel.t, '96 Idaho 17, 523 P.2d 136.3' (.1974}f Daniel v. Mdqs ,. 93 
Idaho·:~612, 469 P.2d 50 (19_70); Hammond v. Hammond, 92 'Idaho 623, 
448 P.·2d ~37 (1968). Bu.t cf. Curiel v. Mingo, 100 Idaho 303, ;.;. 
597 p .-'2d 26 (1979) •. . ,, 

•. , .. :·. · ?:·_:, . ... · •.. _···wh.ether lda})o permits. t}fe· trial coui:"t :to consider 
proble}ri's of ri'lofivz(t:fon: '·in,''the preparat·ion::of th·e<matetia1 as an. 
elerrien.'t :of admissibility. is unclear. Tdaho ~code s· 9~414 :·appears 
to ··coqf~-i~'ion. :·admis:sio·n on the··court ·finding that '·'the.· sources. of 
inf?riff.§'tfort, ·me·tnod and time of. pre·paration were such as to· 
jt.tstify 'its admission." However, 'in Kelson.v~ :Ahlborn 87 Idaho 
519, · 393 P. 2d 578 (1964) the Court indicated that whether records 
are self-serving affects probative value rather than 
admiss~bi1 i ty • . 

·Attention ·is also directed. to Idaho Code § 9..:.4_08(2) 
which proVide~: ·· 

9..;.4·0·8 • ENTRIES MADE BY DECEDENT.;;..;..WHEN 
·_. 'ADMIS'SIBLE ~-i~The entries ancf other writings. of 

a''-decedent,. made at. or riear the t-ime df the 
transaction, arid in .. ·':'a position to know tbe 
iacts stated 'thereirii may be 'tead as prima 
£acie evidence of the facts stated ther~in, in 
the f6116wirig cases:· 

2. When it was .made. in the professional 
capacity, and\. in the ordinary ·course of· 
prof,~;ssiona.l cond~!ct. . .. 
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· . · -This, s~ction•,·appears ·;to overlap to some e.xtent the 
P~9Y-.l.sions of :I'daho:~:Aode .§§:: .-9;-;_413 et se.a· i'f. "busines.s re.cords." 

:_· .. :are interpreted· :in· ·the -broadest· sense, but not, if treated in the 
conventional sense' •.. :· Tbe apparent,. intent of the statu-te ts to · 
:~~pand the admi~sibilityof such evidence beyon~ th~ con~entional 
"b\lsiness records" ·.deftn~-tion. See County of Bonner v-. Dyer, 92 

·Idaho 699, 448 P. 2d 9?6 · (1,968).(in. an ae,.tion: to e_njoin defenoant 
from obstructing an alleged county road, .a survey made by a 

<',,county surveyor, since· deceased, was admissible under Idaho Code 
§ 9-408(2}. 

Should Idaho adopt. Rule 803(6}, th~ foundational 
'-reqtf:j;~rements ~or :admissibility will.probably be stric,ter than 
those~--required----·in·_--cur.iel·. v •. · Mingo,- 100 I:daho 303~· :Ict~h·o judges 
would also have, uhde'r Rule 803(6}, broader discretion to deny 
admission based on the ":-lack of trustworthiness" of the i:tem 

- proffe·red. 

. . 
. . . . . . . . 

Subse.ction· (:7)·: "absence of entry in records kept in 
<~ accordance with··tlle; provisions of paragraph (6).,.11 

. is in accord 
:with prior federCi~.;.l~w .. i.I1 ~reating evidenc~ of the failure of a 
r\ecord to mention >. __ a;:matter which would ordinarily be .. mentioned, 
offered to prove-the nori-occurrence or non-existence of the 
matter, as an~exception -to the hearsay rule. 

... . ··d~\~;~·~~-~:~~~-~. <:'·-'··:··.! .~·· . . 

·Although.''Idaho:•:-re·cognizes -~nd ;l)as;.,:qogif-ied_ an~ exc~pt.ion 
forproof of lack .•.. of.a:·~pu.blic .recor.d.,.qr ~ntr:y.i:n. I,-.~.-c.P. 44(b), 

-. no· statute, <rule· ot ·.decision has· be~?:n ~Ounq th(lt appl i~s. to the 
absence of ~ntry iri priv·ate. records~ ·The. Committee believes, 
however, that Rule 803t7} ·is corisiatent with the .. Idaho-approach 

~to hearsay. · 

~ Subsection (8): "public recrirds and reports," is an 
exce·p:tion to the:.hea:r;s·ay rule tha.t was .. t"ecognized .. ~t- qommon law 

.and ·:bas been previously codified by federal and stai;e··:.sta:tutes. 

The Ida}lo Committ-e~ compared .. tne. Fed,eral .. Rl,lle to Uniform 
Rule of Evidence 803(8)(1974}, _13 .u.L.A._;32S·(SUJ?P•··-1~983}, and 
recommends the Unif·orm Rule-~_, for Idaho. ·_>':['he Idah~l Committee 
prefers the specificity qf.:the (Jniform~ule and it~ more 
restrictive aJ;>prqach to.' t:he problem• 

. Although similar in content, F.R.E •. 803{8} is 
substantially different in form and.is significantly different in 
its treatment of some types of repotts.. The princip~l 
substantive difference between th~ Federal Rule and the Uniform 
Rule relates< to.: the: treatm~n.t ,·of, inyestiga"tive reports and 

;,· factual :•findings.· as ::d:·;s·eihereinafter dis~,ussed. 
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:.· . · .. ,The :~:c:tPPl:iJ~atiQ·Q :.ot;.· F',ederal::~ule .. 8,03 C~J(13) hap. :resul t~d-. 
in c_on~lJp;ting .. q~qis;ions. ,with.. _:r:~gard: tq.,·:t:h~ admissibili ~Y o.f ·law 

.. e.nfOr cemeni;. , r,ecp~;:ds~-- ·a.nd ,repo r.-.ts ·\·a.g_a liJf? i;· :C rimlnal.· .. acc.u.s~¢is,o. ... ·The . 
_.-exteht to·which· Federal- Rule 803-(8)-(C) "factual findings" embrace 

- -,qpiniona<,.:contain~d ·iri invest·igative -·.repo_r:t;s .. is t~nclea.·r.·.and has 
· · ge.sul-1; eq i n::cq n f 1 i .. c t i ng· .. de pis i oqs •. ;·-· SJm i l:a r ly >the- •:n9 nad j,ud. i G a:to r y 
.administrative findin.g_s· ha.ve·, .. not-.uriiformly .. been .a.d.rn~tteq _.and. .)lave 
imposed burdens.- on. the .. fedetal .. ocourts- that: the. d:rafters·;. ·of. ·.the . 
r.ule: ina.Y.: not· have_.contempla.ted·. · ~g,en~y,Jipdipgs·qa.n' be· .. leng.thy 

.;~·:,:andcomplex, and.-the data ···I"elted.·up_on. ·to .. suppo_r-t: those· findings 
may be compl:icated ana:·extensiv·e •. -, ~Cha:llenges ·t.o .the· . 
trustwort.hine·ss of ·.those· .find-ings.. iqan lead tp protracted ·. ·: 
litigation. Se.e ~pstein, Ernerging'Pr.oblems .~Under the,- Federal 
Rules ··o.f: Ev·idence·r-- -A.<B ~A·.t·sec:. ··-.:oif·: L'i·big:.·;·:r-268:...;;2<74:•·( 1:.983). 

·~In essence"' the Federal· --Rule. is ·f.ar.>more. liberal than the· 
Unifor~ counterpart and rep:resen.ts a ·:sign,·ificant expans-ion ·of the 
typical public. records. exce.pt.i9n. 

:soth rule.s. use .the phrase "records, reports, statements, 
or dati~ .compilations in any form." 

Both rules p~ovide ·an exception to the hearsay rrila~for 
the · re.cord·s, etq.., :of a public office or- :agency when setting:,:,:· 
-forth ·-the aqt:;j..vities of. the. office.or agency.· ... However, the 
Uniforut·,,Ri~le-:i.;~.on.tai·n,-~ .ad¢1-i,tio.n~l'- :J?lngu.,age·;"requl.r--ing ;:th,at the 

. e.:xhiot·'P set-. fo-tttr ~n .. e..:of,f.ic¢·'s.; ·or ~gEulcy..'s>" r~9u+arl,y re..corded,
.·activit:ies •. n Because the .. Uniform ~qle :contains .. this additio·nal 
.lang11..a,ge it is. ·d.eemed by. the Tda.ho:- ComJl\.ittee ·to be more: ..... 

s~: ·-r:estr t,¢tive than t·he -Fed.er·a:l :Rule·:'·'and ·more consistent with Rule 
803(6) in ·that· it imposes conditions simi.lar to ·those. required 
under Rule 803(6) for the admission of "r~gularly conducted 
business activity~': that is ro\ltinely·reco:rded.~ 

The- -Id~hQ.: ... Gomm·i·tt~e cal)not-.justi.fy, a distinction .in 
treatment . be.t-we. en, .. t.he, :· .r ecpr df3 .: -o:r · .... repQr t9, ;Q f_ ,,pr:iy at:~- .q_r.g ani zat i 0 n s 
or agencies> at;!-.d thos'"e' of· pu,blJc ·orga_ni,zat.-i<:>n.:S·: ·:o:r·.:··ag,e·nc--le::; wJ th 
respect ,to the'-:;reqpr:d.s:. ot:repo.r.ts .o:f, activities:, to. be admitted as 
an exceptiorr tq,•';the, hearsay~:. rule •. ·, The -Idahq Committee .does not · 
agree. ·.with"·:the·.c.ontentlon -'.tha.b.~mere:ly beca-us~ .persons are 
employed.• -~&n;·a- public office or agency, .. their: r.e·cords w.f,ll. be· more 
accurate and trustworthy tha·n ·those kep.t:.,or made by persons 
working for a private organization. As was pointed out in the 
·Congressional debate relating to this rule·;- even government 
employees are fallible. 

Moreover, .the Idaho. Committee doe-s _not agree- with the 
proposition_ that merely because the public ~genqy ,.fs:. required by 
law to keep·records and make reports of. its activitie~, that such 
records or repq_rts :are !~~ti-.t:l~E:d t9, >P~ ad.f9itted. where. similar 
r ecord:S. and .i:r~~:PO.~,t,£:?·.co f·; :.pr··$:v:~J:.e. or<i~pi za•.tJon..S.·: .ppe ;11Pt~-· .. Eve.n 
private o-rgani-zations ~re: reql}ir:ed by ,Ia·w .t.<? maintain cer.t;a_in 
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. records arid·:-·report·s·;)\:y:et 1 tinder· ith·e . Federal_ Rule those records 
.:··and report-S· are ·not ·admissible ·unless ·they relate· to-· regularly 

·,·:;conducted· business activity ·that ·is routinely recorded. 

The Idaho Committee is· of the belief that it is the fact 
·-ihat the matters are 6f~regularly cortducted activities that are 

.. : routinely recOrded>· whi"'ch· renders the re.cords and reports·· 
. trustworthy, and no.t the:-fac.t.·that-they- are prepared b'y a 
government employee. or are required by law·.· Consequently, both 
the records· of a >Ptivate "busines·sn activity under subsection ( 6) 
and the records of the activities of a public office or agency 
should be artd ar~ tr~ated alike under Idaho Rule 803(&) • 

. The· Federal~ Rulei. a·na the Uniform Rule ·bo~l:l provide an 
exception for reports of "matters observed pursuant t'o duty 
impo·sed by law and ·as. to which there· \:las a duty.· to report.~ .... At 
this point, however,>the. treatment under .the.:two rules differs. 
The Federal Rule excludes from this provision reports·of matters 
obse~ved by police officers and other law enforcement persorinel" 

,:_··in criminal. cases only. The Uniform Rule 1 however, excludes 
,·;~. "investigative reports by pol ice and other law enforc·ement 

. ~personnel" and "investigative reports prepared by or for a 
government, a public.office or an agency when offered by it in a 

;•· case in which it is: ·a party:," 'in both criminal and civil cases. 
··1:.:,1,::.:..;', 

·. The. ·••if'dlihO'::Cbm~~t t~,e-/f avor·s:· .. the:·:br<S);~·d'e·r ... 'exc 1 us·ion 
contained· in ~~th.e ·uni'to·~m- Rtrl,e-. ;The· -Corrinfitti··ee ts· of the opinion . 
that the exclusion should <apply not only t6-'::,po~1ice investigative 
reports 1. but also. to/ investigative reports ::pre.pared by other 
agencies. .The ·Commi-tte·'e··:•>fur>i:her- ·believes· tha:t the: 
exclusion should be applicable _in both criminal and civil cas·es. 

Excluding these report-s only from cr imina1 . cases merely 
recog .. nizes the J:"ight of confrontation accorded ~n accused. It 
does not recognize or prevent abuse of the· hearsa·y rule which is 
fourfdi~d on cohsider~~fons Other than. the COI?S~itutional 
gua.r~a\h:tees of,::confr:ontation·. ·To ·avoid- abuse·' of the hearsay ·rule, 
when police investigative·· reports or investigative reports of 
other agencies are proffered by the gove·rnment· ·f·or the truth of 

. the matters stated·; therein , .. ·the.-·-observers and <reporters should be 
under oath, on· the stand_ so.;their demeanor can. be observed, and 
subject .to cross·...;~xamination. 

Both the· Federal and .. Urtiform Rules .provide_..an. exception 
for r'eports of "factual findings resulting. from ·an investigation 
m_ade pursuant ~o authority gra~ted by_ law." Again, however, the 
treatment· accorded'> thi·s ·pr·ovi'sibri ·differs between tlte :'Federal 

· Rule and the Unif'otm· Rule •. 

. ·:The'· Federal"/litiie -~d:inits ·the.se rep·or-ts in _civil a.ctio·ns, 
~--···-but····· i-_rf·;·ch~•iit\tn·~iL._:,··c·a_sefs>~:''theY':*rnay .. *be ·(aqm;it:ted <Only··_··_(i9' a inst the · 
Governme.ht~--- The Unifotmi Ru-le ;-is>•·mor·e specif·ic and >more 
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restrictive· .. , .. , The'•£Uriifo'rm: .. :·•,Ruleti·as. does :the ·Federal Rule-, 
expt:"~ss1y 'tex9ludes :·.factual. findings: offe.r,ed. by·· the g0.vernmen·t in 

... :rc.riminal· caseS·•·' ::~····Whe. :Uniform Rule.,. however.,·.:·fu,rther "ext:lude.s 
· f.actual find irtgs ::.r:.esul ting: fr:.om a special .. ·. investigation·· of ·a · 
particular.:complaint, case•or .. incident.:.·. ·Thi·s ·.latter .exception 
recogni ZeS:·•:that :ffiOtivat.iOn~l ·problemS 1 COnCernS abOUt· the: . : .. : 
quali'fiqqpions · o~ t:he~· .. ,·persor) .prep:a·r irig· the· re.po~.t, · and···.thev use:.- of 

· hearsay opinions witpol1t<t:he .. <QpportQrti t.Y':':eor ··crq.·ss~exarn~nation. 
:· are more crticia·l ,.·when ''.f~actu.al ·findings :from spectal.•·., 
.investigation·of a particular complaint, case., ·or ··incident" ar·e 
involved • 

. :· ., '·In ··c':i~piying Rule .803(8), ·it ::must be kept in mi'nd that.·it 
-is noto;:a;:r.uT.$:,·of,exclus·ibn-~ ~:Tt·is a:r:ule of ·admissibi1ity ·i"n 
certain defin~d circumstances. 'As a resultr evidence not 
admissible under· Rule 8.03 (:8) may,. at least. theoretiCally I be 

··.admissible under other provisions of the Rules, e.g., Rules 
803(5) and (6) •. · 

For reasons s:i.mila't to those relating to reports of 
"matte!,ts observed," the Idaho Committee prefers the Uniform Rule 
with respect to evaluative reports. 

Idano·,· has codified the public records and : .. reports 
~xcept~on;_,to.:;;f;~fihe<hearsay rule by adopt~on of tl;l$ Un$:form Official 

·'·Reports-~:·:·as.·;:E:v~'den.ce'>'AC·t• · see ·Idaho :Code.:§§ 9:~3-16 . . thr~ough 9-318. 
For other· statutes ·relating· to' specific matters, se.e, ~' Idaho 

. Code §1.;. 9-315 (proof of other official documents);· '§ ·· 9-322 
· (entrit~s in public and official books); and ~- 9-327 (entries by 

-., .. office~'t'-S). Additionally, ma·ny stat'utes··,creating or providing for 
vari-ous public offices ~a.nd q.gencies ~contain provisions makirig 
their records or 'reports· ·admissible as ptimct facie ev·idence of 
the facts stated therein. · See,_ ~' Idaho: Code § 54-1210 (Board 
of Professfonal Engineers and Land ·Surveyors). 

With regard. to authentication .of official records, see 
Idaho Code Ti;#Te 91: ·chapter :3 :·::·and- I-~~R.·Oi.·P. :>;44 (-a)· t ·(c}: ·-and. 80. 

· See also· Article IX, ·Idaho, Rules of Evidence •. 

As noted in: the .commertt·-d:o --Rule ,509, Idaho Code 
§ 19~5101.defines _"law enforc~ment" to mean-any.and.~ll· 
acti~itie& pertaining to crime preventiort or~reduction, including 
police, courts,·prosecution, corrections, rehabilitation, and 

. juvenile delinquency. See also M. c. R. 2 (g) ( 1983) (II I Police 
officer' or 'peace officer' includes a member of the .Idaho State 
Police,- a sheriff or deputy· sheriff,· a-city policeman-or 
marshalli a ~onsta~le or.any other offi6er duly~authorized to 
enforce muriicipal, county, or state laws."). 

... Oth_er provis!.op.s.Jof Idaho .. statutes also. provide for the 
··.:, admissio:n .:of:~\~t;Ib]Jc :~,:r.~¢orqs_;lf'~for·;-.t:-h:q-~_·'.1;rt.it?,h:tot ,their;. cqn tent. 

Special attention :,is_ directed ,to .Idaho Cod~ § >9-315 which 
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pr_ovides that ·certain :··types of: official docUments may be. proved 
.. as specified in the firs-t nine subsections of the· statute •. 
subsection 10 of· §· 9-3151 ·adde~ tn 1-980, provides· that "the above 
req~irements notwithstanding; if"in the discretion of the:court 
the document' or copy ther·eof, whichever is being submitted for· 
submission into evidence, isan·uil,altered·official document of 
arty agency or department of ··the State of .Idaho or. of· any other 
-state, then such·document·may·be admitted: into evidence .... · It 

. ·would· appear that by virtue -of Idaho. code § 9--315 ( 10) 1 any 
record, report, statement or data compilation-in any form of a 
public agency could be admitted so long as one can lay the 
foundation that it is an ... unaltered official document of" the 
agenp·:Y or department of· the· State of .::Idaho or of any:.other state. 
No d,e.ci'sions r'elating to :this provision-'have been loc<ated. 

. Attention is also directed to Idaho Code § 9-322 which 
provides: 

9-322. ENTRIES IN PUBLIC AND OFFICIAL 
BOOKS--EFt,ECT AS PRIMA FACIE··· EVIDENCE.-
Entries in public or other·official books or 
records, mad.e in the performance -of his .duty 
by a publi~ officer of this state, or by 
anot:her person in the·· performance ··of a duty 
spec~!;tf_.ical.ly· enjoined by .l·awi ··are :1prima·:faci.e · 
·ev id.eribe ·of-".' the>. facts·.: stated there in • 

and to Idaho Code §:9~327 which·provides: 

9--327~ ENTRIES BY OFFICERS~-EFFECT AS 
EVIDENCE. --An .. entry made by an officer, or _ 
board of. officers 1 · or ·under the .direct_ ion and 
in the prasence ·of either·t in the cour$e of 
official duty~ is prima f~~iecevidence of the 
fac~s stated in such entry • 

....... 

Atteri;tion is further directed to Idaho· Code §·· 9--408 ( 3) 
which provide§ that " [ t]he entries and other wr i tings::;~.:.of a 
decedent, made at or near the time of the transactiore"and in a 
-position to know the facts· stated· therein,. may be read as prima 
facie evidenc~ o~ the .facts stated th~rein* in ·the·:following 
cases: ., • • 3. When it was,made:in the performance o.f a duty 
specially enjoined by law.'' No decisions. i11.terpreting this 
~r6vision h~ve be~rt {ourid. 

Idaho·adopted the .UniformOffici(l1 Reports as Evidence 
·Act in 1939·• The· sections pertirien~ to. this .discussion are: 

Section 9-jl6. Written reports. or 
\::~findings of .f~ct made by officers :of::,this 

· '"·';'•:· "stat~;' ;•lL'6n-;:'·a>::.ITlattei'·.:; .. ,Tt~fth:i;'n the~,>·scope\:.o f::, ·their 
·duty ·as·,aefined .by·' statute; shall, ·tnsofar .a:s · 
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· ..... 

re~evaqt, ,be admitte~ as evidence of the 
~:matt$r'. ·9-:tci:t.ed. ·therein·~· 

. ··· ...... .:· -~ 

S~ction 9-317. Such r~port.or find~ng 
· - ·:shcil'l~ ;b,e :admissible o·rily if ·the'parfy offering 

. ··i:t 'has ':delive.~ed ·:a copy:'of it I cYr so >muCh< 
· ··'thereof ·as may r·e·J::ate to ·the· 'corttroversy, to 

··the: ;advers.e .·pa..rty, .. a<:oreasonab1e·.tinie-'.·be:fore 
. trLalr >unless '•irf< ttfe opin1ori of· the tria;l 
co'tif't<.th~:··c3_dye:rs·~.·;party :has··not been: unfair·ly · 
surprised by the fai1ur~ t6 deli~er such copy. 

:section _, 9::-318 ~:---· :: ,•'An~t .. ,;:adVe,.rse·. J?a'r ty <:m'ay , · 
·cross-exarn:irte· ::'a_ny· persd·n..-·m~''ki·ng/<Isu'ch .)re·port-s; · 
or::rfin·~:ings·:_ oz:·->an:~ pe~·son fbrnfshf:hg 
information··~s~d 'therfe:in;·_· but: the ··fa<~~-' that 
such'<.~t-e·stimony·•may·-.~no.t 'be·~atta'iriable ·-shall ·not 
affe·ct<•the'admissibi'l ity·<of .. the.·: re·p·drt or· 
f fndtn·g i: unle's·s·, ·'irf :·the··--·opinion· df; the· court, 
the adverse party is unfairly prejtidiced 
thereby. 

rdaho.case law on·th~ ·public records exdeptidn to the 
hearsay ··:rule reveals a· genera:l· wil+frigness- of the·. Idaho Supterne' _ _. 
Cou·r~ to··· adm~~~·.:i'J?Uh~i.c:·~r.ecor·:a,s:· and·. reports :·provi.-ded ·they -are. 

·properly ·ce·rt.:'i_,f'ie..a·,,;,,ana·:. the -statu-tory pattern .-regarding .delivery·· 
t:o _the_ opposing parties anq _an_ opportunity to_ cross..;.examine the 

·compi1er-· is·'·•folTowe'd~ · ~e.e_,:·e·~·9'~·, pa.'w·son· v~·:olson, 97 Idaho 27:4, 
543 P..2d 499 .(19.75}; state·:v.- <Polson''/•:93 Idaho 912; ·478 ·J?.2d'292 
(1970), cert:. ;derffed,- '402 -u~.s.; 9·3:0'~·;.;91 s.ct. <>:1527-~ ;2a···.L.Ed~·2a·.a·63 
<1.971); Iri_:·re.:Bro'ck's -Estate':,--.:9'4·- __ Id'aho 111, 49:2·; P-~2d '8'6':{1971}; 
Johns·on ;v·. Boi~e c-a:·scad'e Cor·p •. ; 93 Idaho 107·; 456 P.2d 751· 
( 196 9); Cor~y _v •.. Wil~on, 93. I;d13ho 54 1 4S4, P .. _ ~d- 951 ( 1969}; 
Barthel v. Johnston, 92 IdahO' :94·,· ··437:··P.'2d :366· ··(196'8li Idaho 
Publ. Ut1ls. Comm~·v. V-1·0i1 Co., 90 Idaho 415, 412 P.2d 581 
(1966); su:·t-::C:f~· Cw~n ·v·.'<aur·cn·iirif,-·'loo··}Idaho·4·4:I,:::·s99 · P. 2d 1012 
(.1979 >, ove'r:r[-gj:I-lnc:fl·--ae'rl·~::-v(~·,;··o·•"cori'rid'r Ttans·p·. ~IJtd. i. 9:4 ·Idaho· 406, 
489_ P.2d _ 439·'i_,~·~'(\197~)-(:Idaho co·~e :§·· 4·9-~1511,· providing' tn· effect 
that po1i'c'e' ~f:fice~r. s acci~erit. t$l)O:r··t is< ·not admissible as 
substantive· .·,evidence; • coritrois·,,·o.ver~·pr:evlously .··enacted .. Idaho Code 

•,, § 9-316 allowing admission of'·Officiaf te.ports }, (.the< Court 
observed such reports may contain unreliable hearsay from 
nori-p'cfr~ies, conclusions ·aJ:'ld .. :·,specuiations of the officer, and a 
v~ri~ty·df hears~y~not sus2~pt{b1e~to·the fire df pro~s-
examiria tiO'n r-: ' . , .. 

·, ·; .: 

·':'~'l:le Ioaho commi-tte~ . c()Jlc~yqed that :uniform 'Rt1le _ a·o3 ( 8;) 
is the better rule-for Idaho~and with resped£ to :iri~estig~tive 
'repqrts I. is ·cqnsistent with -·the policy expressed. in Idaho Code 
_§ '-''49-l-51'1 ·crnd- the:· concerns· expr·essed ·fn Owen v~ Burcham, 100 

·A· !"d atl-6· ,':;·44.-:lt/· ·s:9.9· .. ·)·,p\~;;2d ,.,~,I:o'1:2' .::~'( ~f!:9\7'.9 }):~:: -·~::,";, ·\, '' ·y· . '"( .• ;, ·' . r · .. · ·.,, :;_ • •• ·• • < 
•··· .. -., '": ~:::. l ,._: .~ . ··~ 
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,.·.: '. 

.. . . Subsebtion .-( 9) : "r'ecords '.of .vital. statistic.s," is an 
·e~ception that has been codified by federal and state ~tatutes • 

. Rul~ .~03 (9) qoes not reqQire thctt the .person .. furnishing 
the information on which the record wasbased have a public or 

. offic.ial sta·tus. · ·Ttc ;reqqires only tl"lat the report be· made to a 
.,. public office .pursuant .to· law. Con9eque.ntly, reports :by parents 
··about the birth or death of-their children.are admissible. See 4 

J. Weinstein & M. Berger,. Weinstein's Evidence ,[803(9) [01] (Supp. 
1983). 

"In orde~ to determine whether a particular record 
qual.:i_:,j~ies purs.uant :t() Rt1.le 803 (9.), a p_reliminary show-~ng will 
have:'':;;.to be made -- usually by ·means of the certificate 
accompanying the record '( cf •. Rules·. 902.{4) and 100:5)) -- that the 
report was made. to a .. public .. office ·pursuant .. to ,r~qui.rements of 
law. The form of th-~: record doe9 not matter; the wording of Rule 
803(9) is broad enbugh to include data compilations~" Id. at 
219. . -

Rule 803(9) is silent about the requirement of 
.,,_ ... first-hand kr1owledge and so are the Federal Advisory Committee 
~Notes to this exception, althdugh_the general Notes~to Rule 803 

s tatle that ·" n~:i:the·r. .. ~· this .·:;rQle .. nor Rule 80 4 :d isp~nses with the 
r:e_qu i r emeri·t .~!i ~;; :··· . · . . ~' : · · · .; .·· . .· ·. · . . ·( . . .. . . 

Idaho Code T-itle 39, c}lapter. .2, contains . t;he Idaho Vi tal 
Statistics Act of 1949 beginning ·at Section 39~241 •. It provides 

. for . the preserva'tion of official r:ecor{js including the 
registra .. tion .of births,. reg:istrat.ion of foundlings, and 
registration of deaths and still~irth•, marriage~ and divorces. 

.• ~.'-;:.' ::~. 
-~; ·:tr .. . ; 
<ii:;~.r"i#•' 

Idaho Code § 39-263 provides.: 

··~Any certificate file~d .. in ac·co.rdance wit~ .. 
the p;rovisi()nS of tQis ac~ and. the regulatiO·f1·S 
presdr ibed .. by the· board' or. any. copy t of such. 
records. or· part thereQ:f, d~ly certified, by the 
state .. regist:.rar ,_· shal'l be ;primei facie evidence 

'~·of' the facts· r.ectt~d therein. · 

The I~aho ~upteme'Courthas, "uied that as an,exc,eption 
to the hearsay r:ule, a :proper l,y . :filed ... certificate q.f de at}), . or a 
copy -thereof certified by the stata registrar, is pr ~rna fac:ie. 
evidence· of the facts· stated therein. Corey v. Wilson, 93 Idaho 
54; 454 P.·2d 95-1 CL969). ;See: .a'l.so. Hillman v. Utah l?.o,wer & Light. 
CQ. , 59 I.c}ahq. ,,,6 7,,. S.·:t.·,·~ :E>•:•-~d ?-0·3 . ( 1935) • 

. :~:.:l:d:ah9.:::C~~e·. S.3;.9..:.259':LCOnt.a:in-~- a: pr9vi.'~f()n.' dir~ctj.ng the · 
'locaf:\~~reg'fs-trar·;<~o·:':·:_r'e.fe.r, cases··, tc{,~~··t~.~, coronerc';W~O ;i~: reqllire,q .to 
m~ke an inves~l~atiori and s~pply the nece~sary ~ediciat data, and 
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certify to the- ca:use of dea.th when ;a physician is. not .in 
·· attendan~e· or· is ::UJ1able ··to •. q¢t, or: .. when ,t,he• .. · ''.d~.ath or.~ stillbirth 
occurred as .·a re~ult of· other -than nat·ural causes •. ",.· . In Idaho the 
county coroner. is not-.:requir.ed:- to· ha,ve medic~l· ··trainiqg' ·see 
Idaho Code·-§ 34 ..... 6'22 1 q,nd oft.en .i.s.not qualified to render_a_ 
medical opinion as to cause of. .death. · · 

Adoption Of Rule 803(9), together with Rule 403, would 
provide .:the .o:oQrb .and:>·.the par.ties th~;-,· a.ut;h'Qrity ·>t() .. qu~stion the 
trustworthiness ·.o~ · th.ese ··death.certift.o_a.~~s- ar-td,.. if .f9un¢L to ·}?e 
untrustworthy, ·they may be.·. denied admi~$iQl1 ii:t the ,fir~st .j..ns~9.l1Ce 

··~rather t;han · havi:.ng them blindly adm~tted ·for. the.Otruth of .th.e'tr. 
content. 

· .A.ttentio.n .is also directed ·.to ,_Idahof·Code §. ·15--1-107 
relating to':·probateoproceedings~ ···.It ·provides t,hat. t})e ~u~es '9f 
evidence in· courts of general jurisdiction.· including any. rel9-ting 
to· simultaneous deaths, are applicable unless specifically · 
displaced by. the Code•; In addition, a ce~·tif:i,eq or .. :'a4thenticated 
copy of a death certificate purporting to be issued by a.n · 
official or agency o£ the place where the death purpotterlly 
occurr~d is prima fa~ie probf of the fact,:place, date and time 

-of death an~~the identity of the decedent, and a certified or 
·authenticated copy of any record or report of a gov.~rrimental 
agency·, dbmes,tic or foretgn, that a person is missiipg, detained, 
·a-ead, ·'t)r· ··al.iv~ 'is.:~: prima .·facie evidence of the s:tatui; and of the 
date'' ci·rcum'slances· and places disclosed. by' their. record or 
report. 

ru· Subsection 101 "absence of public tecord or entry," is 
another ·exception that has. been codified by statute or rule. 

"Rule 80J( 10) is concerned with two problems:· · ( 1) t:hat-· 
evidence of th~ absence of a public record or an entry in a 
public:+et:orc:l .. is !lOt·· exclpd~d· by --thef' hearsay: ~ul~ .. and ( 2) how the 
ab~e~ce of· the. pQblic· rEH::.pr.d or, en-try may pe· pr9~ie¢J>~ !' 4 J .• 
weinstein & >M;~;\,: Berger, Weinst~in'.s ·Ev:i,dence ,r 803·( lOJ [01 I at 
223-224. csupp.·· 1983). 

· With regard to the first problem, the rule duplicates 
·RUle '803 ( 7') {Absence of. En try of RegUlat1y· Conducted. Business · 
Activity.)'~ 

No Idaho statute. of general application has been 
located. Statutes of specific application include Idaho Code 
s 9-1701 wh ±ch· proVides that: 

. > /':I'l:le , ~x.isten·ce or nonex·istence of .· 
l'icensure ·by any· public~ authority i·n t:nis .... 

·= •. st;~te '·· the United St~tes• .or. any· stzrt~- of ... :~he. 
'•'unitt-~"d':~,sta t·es. may_· be };1r oved' '·'prima facie' in 
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any crim,~rta~:,or civil action, by the:-affidavit 
of, the '·c\istddJan of t.he r'ecords of the 
.licensirir~au~~oiity, 6~:ort• ~ctirtg wit~ the 
authorization of the custodian, stating that 
th~ con~iu~ion·"giveri was ba~ed on a diligent · 
search of the records, and accompanied by a 
certific~te ~.hat such person has the custody. 

·;,, ~ . ''~F - , 

See also Idaho·code § 47~606 which provides that the 
. recorded ~ffidavit of proof of labor:on a mirtin~ claim is 
admissible in evidence to prove that the work was performed and 
futther provides that "[t]he ·failur~ to file such affidavit shall 
be. c.:S?:Psidered prima facie evidence that such labor was not done." 

. Similar· to the federal practice·, Idaho has . adopted 
• I.R.·C.P. 44(b) and I.C.R. 26 which makes I.R~C.P •. 44(b) 
applicable to crjminal proc~edings in Ida~o. · 

I.R.C.P. 44(b), which is·very similar to the Federal 
Civil Rule, provides: 

A written statement signed by an officer 
having the custody of an official record orby 
his deputy that after diligent search no . 
record o~ entry of a specifi~d tenor is found 

.. ·to; e·i·iSt :in. the· recOtds o·f his of.,f·ice, 
. a·ccompan-ied,, by a~ certificate'' a.s·above 
provided, is admissible a·s evidence that the 
records of his office contairis no such record 
or entry. 

No decision interpreting Idaho Code §· .9-1701 or I.R.C.P. 
44{b) has been located • 

. ··~~.: .. 
,.,, Subs.ection (.ll): "records of. relig:ious organi~ations," 

allqyts regula~:ly· kept J:"~cords of· religious organization$· to be 
used·::·.·to provef':facts of. personal or family history contained in 

·; those records. 

This exception broadens the. possible use of such records 
over that available under Rule 803 ( 6) . to prove., matter~ reflected 
beyond the "business" of the r~ligious organizati~n, e.;g., by 

·· .. authorizing. u·se of a record of baptism to prove age, as well ··as 
the fa~t of bap~ism. 

Although Idaho has· recognizeq an exce.p):i9n:- ~o tl:le 
hearsay rule f_or hearsay .declarations and reputation: evidence to 
prove pedigree and marriage, see G. Bell, H~nqpqok.of Evidence 
for the Idaho Lawyer, 160 { 2d ed. 1972), n;q:· lda}lo~ ,sta:tu.te, rule 
or decisio·n·h,~s:: b~e.n'j:foun'd ·r.~,l~t:Jrt.9.~:.:~o. this ':particular exception. 

~ ·;.,_ ·: · :· .. \~~Ittt:(-_":\-!~>::: ,··: ;;-: -.::i .. : --~:)· : .. · __ ;_~->: .t;~ ... ·:-.. .. . -'~<_;;,····; ··: Y~:~~f.··~;:_ .. : ·.··_,~~:~: .. ·-~ :· . ~~~: ... ~ ·. .; .... -)~; <:_._,_:. - r .. ,, ~~~:--: ...... 
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· Subse·ction· ( 12).: "marr ia9e·; .baptismal.,, and- ·:similar, 
certificates,w· isanhexception that duplicates the public. recotds 
exceptions· in Rule 803(8) and (10) to some extent. The rule, 
h ow~yg_~; ,,: :~-~.~ti~:P..q ~~-· 'l:)ey()qd'.·.~-p~}?.:li·¢:: >() ffJ,pi a 1 s < to it:I cluq e·- ~ -~~erg ym en and 

. otheot·.s~;~who:.p·er. ... form··ma:ri·."-t::ages ::.and .. ·otber qere,mqri·i~;s: :ox'· adm~l'li~~er 
.sacraments·;;: ,· .. Thus': >cer:tif-ic:a,tes. of such imatters·. ·as .. b~.p,tisms cir 
conJ;irma.t:i.Q.;t"lt: as,<.well<:as;;.·marriage., . are :included.-,· 

::·· ;··.· .. ~ .. ·. . 
,: i 

i:.The--·F.ederal: Advi;sory Cornfilit.tee ··:Not.es··point· out that when 
·the person ·mak.ing: · .. t:he.;cer.tifi_ciate Js· no_t -:a pQ}:)lic oft'icial, the 
self-authenticati.o.n: ·cprov·i'sions of. ::.Rule. :-9,02- _.are·· not app],::icable and 

. proof is required ·that the person ·making· the ··certificate was 
·authorize.d ·a,.n¢l:,did ::ma_ke··orit. · 

. . ' 

There appear to be no. applicable Idaho statut·e.s, rules, 
or decisions other than .Idaho · Cqde. §· ·32-309. which ·provides: 

.... .. ; . .-.~~ . 

·.··:·;!-. 

The-original certif'ic-a.te·.·: .. and record of 
marriage made by th~;judga; justic~·or 
minister, as prescribed in this chapter, and 
the record_thereof by th~ recorder of the 
county, or· a copy .of such record duly 
certt·:fled ·.by- s_uch recorder, must be rec-eived 
·i.Q a·~~]· ,._q_ou~r.tS:·· and: pi aces as presumptive 

-.evidenc·e·_,of._, the.:··.fact of--such marriage./,· 

Subsection (1·3·): .· ".family :r:ec.or_d:s; ". is an exception that 
·wa~ r~cogr1ized at common law, but is somewhat broader in that it 
does :.'not ·require that· the declarant be :unavailal:>le.. . See 

, generally. ·<4 J. Weinst_ein & M. Berger:, Weinst.ein !.s,. Ev:ideilce: 1r · 
803 ( 13) [01] · (Su~p. 1983 )· .. 

The Federal Advisory Committee Notes state that records 
of family history ke·pt in family bibles hC:lV~ }:)y long tradition 
be·en ··received.1.$..:fn ·evidence·. Oplnions 'in· the, :~·area als·o ·include 
inscriptions ·dn tombstones,·publically displayed pedigrees, and . 
engravings. on rings. 

No Idaho statute or-:rule -for this exception has been 
found. 

Idaho has recognized statements~~f·family history 
{pedigree) as an exception to the ·hearsay rule, l;>ut the decisions 
do not relate .. ·;. to the use. of statements .. ,found in ·fa.mily bibles, 
.genealogies, etc. In the C?tSe of .In·. re Stone's ·Estate_, 77 Idaho 
63, 286 P.2d 329 (1955)-,the. cour.t· held·the .. decla:r:ationof a 
deceased mother. as--,to~:··the·i:paternity .of<:her;<child .&Cimissible. 
H'owever, .. ,in Lea v. Galb.:i:"althi-·:64:· Idaho:.J24r·l37- P.·2.d>320 (1943), 
the -court dec:¥-~fred inadm.i-ss~bfe~/·C\n::.exempliffed··:copy,,o.f a 
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complaint filed in a~sister state which contained an allegation 
.that t.he party wa~ 'Il\arr,i~¢1.•:. 

..· . . . . 

:Subsection ( 14) ::: "records of documents. a.ff.ecting a~ 
interest in property," ·is an exception· that has been created by 
statute. I:t is·.concetned. wi.th the:rather 1·imited problem of 

. allowing a record ··ot a<.titl:e document·to be used'·as ·~proof of the 
contents of the original document, and its due execution and 
deliv-ery. If the particular· record meets the recording 
req\,lirements of the local ju_risdiction,·. receipt of the record, as 
an exception to the heaisay rule is· adthorized. 

Idaho Code § 9-410 imposes a similar standard. It 

Every instrument; conve.ying or aff.ecting 'real 
property, acknowledged or proved, and 
certifi~d, as prov~ded by law("Mai, together 
with the certificate of acknowledgement-or 
proof, be read in.evidence in an action ·or 
proceeding,· without further -proof; and a· 
certified·copy of the record qfsuch. 
conveyance o·r instrument thus ackno'wledged ·or 

.. pr,oved .. , ·-may ·:a1s_o;,};be .~read in .. ev-iden(!.~ '"'with ·the 
.('·, l.iJ<e::~effect ,.as the· origin alt. on{pia'oof ,by 

affidav:i.t· or>· otherwise that· the original is 
not in th~ possession or under the control of 
the party proc1·\.l<::·ing the: ce;rtified .copy. 

In Oatman v~ Hampton, 4·3 Idaho 67Sr ·256 P• 529 (1927), 
the· Idaho Supreme Cout::t _held that the provisions of that section 
are mandatory and it is· erroneous to admit a copy of a deed in 
evi-d;e:hce without compliance with its requirements. 

\::.:;:'.:!\'> Atten.tion is also directed to Idaho· Code § 55-816 
cort'C~~~rning thefi· ·admission, of· recorded affidavits relat.,ing to the 
title to real~property; It provides: 

AFFIDAVITS. -- Any affidavit setting 

·. ~ \. '· . . 

• forth facts showin<} ·or ·explaining marital 
status, identity of.persons, posse~sion of 
real property when the title thereof is 
deraigned ·.through tax:-:deed1 delivery· 6£ deed 
by grantor during .grantor's lifetime, 
oc.d\lpa·tiqn o.t r e~l· Pt9P~-r~y. as , a hgnie·s te ad, 
qat~<pf:bt·~:t:~, .a~t~ :.of.·• .. death '.· date· •. ~ of 
ma~~·iage,:.or :.:I?·~:ac::e:_.or [ofl residence,,.: with: 

· ·-re9pec t: ·to· a.n·y:•.l'.e.r. sort rrtentiqne.d, in ~ any. .. . · 
·>-.recorded'<.tnstntiment-.: affe'ctJ.rig_ .. tft.le to ~eal 

pr:ope.:~r,ty·i'';::·and,·Ja<J;·so:·~'~;an,y .. · af:ff.dav i.t.:·~:~as, to .·the ''\ ·· 
.idaritificati6n 6f_plats or. description~ of 
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~rea:l :'tproperty:, may.: -be ·reCorded in the:- o·ffice 
·of: the ·county· reco·rder -of' .. the:<county ·whe·r?·in 
·the· :·r,',eal:::property :·fs s-ituat·e; and arty :such 
recorded affidavit or the record or certified 
copy thereof' whether> heretofor:e. or- ·:her'eafter- .. 
recorded shall ·constitute ·a: 'part o.f the record· 
o·f· .. title to the· real< property •to which, it· · 
relate-s: and· ;maY. be ,rec·eived·.:in ev'idence:.in.- .any 
caus~<,affecting·.•.::the. ~t:itle·to:.such: real:. 
property, by. all courts i:1nd all boards, .a.nd ·· · · 
before ~11 officers, in the st~te of Idaho as 

· ,.,:par1: . of·:.<·J:;~cp' .. r~_cq.:rq:c:,o:§. ::tt1:1e. 

. .. .·See ,A~:~lso·~:~iTq,.c:tho :Cod.e .. § .4·7·~606:1 :··allow-ing,. admission of a. · 
cer1;ified·;cop)C o..e an q.ffida:·vi:t of pe..rf·o-r_manq.~_:of >labor,::;dn a.·· 
mining claim in li~u of the original if it is lost • 

. . 

Adoption of Rule 80.3(14•) :would be consis.tent with the: 
present·effect of these Idaho statutes. 

Subsection (15): "statements in documents affecting an 
inte.rest in .property," e.xcepts from the hearsay rule recitals of 
fact .. containeq in 'qispositive . instruments "if, the mat~ter stated 

·::·,was.;.:::rreJ.~v.ant :t~O: ·.t.he·.·.-,"P.\lt:.pos~.·O~<·.·the ... docume.nt ,-.~·. a~·d provided .there 
,have·:: been: .no iiC;le.al-.in,g.p ;.,su.b.se·que·n.t; .··,pO. rtl}e -:making-. of,, tt)e. document' 

. incons~stent with· its purport or ·the recited facts. The rule is 
not~ r~stricf':ed to dee.ds; and 'wills as ,w~re prior uniform 
c od.i~f·i::cat ions· • · : 

It is:·'ap:pltcable .to instruments dealing with personalty 
as we~l ~s realty. 

The Federal Advisory Committee Notes. point ouJ: that 
dispositive documents often contain recitals of fact. Thus, a 
deed . purpor,t~ng .. tp··haye b~·~ri, e~ecqt.ed by 'aiJ attorney ·ip fact may. 
recite the -ex-:~,sten·ce of ; the. p,owe'i' · of .·-~a:ttorney:, · :br a~ cle~d 111ay 

·recite that tHe gran;tors a·re .. all, of cthe .heirs of the la.sti ·re.·cord 
owner. Under· the: rule, . thes.e~-recttals are exc~pted from the 
hearsay rule.· 

Idaho Code·; §. 9-410 wo.u·ld seem. to allow all matters set 
forth in: such an in$trtiinent ·into evidence. See, ~,:·-:In re 
Estate o'f Brock, 94 Idaho 111,. 482 P.~· 86 (197l)(homestead 
d·eclaration was· admitted to prove parties were husband and wife). 

It should a-lso·· be ·noted that Idaho Code § 54-102' 
prov~ides tha~ an' abs.tract, policy. of tit1e . insu~a,r1ce, or, title ·· 
report may cbe "rece.ived ·in -a1l·:courts ·as· priima.·~:E.a.c·ie ,ev-idence of 
the e~istence of the record o£ deeds, mortga~e~· ~rid dther 

· ·,·~- ins t r unrert ts / ·Ytc~onveyarice s ,. tt9..r:-::)l ~\gns/ a~~·fe c tt:rtg~ ,:~the .<r:e.al estate 
mentioned in ~uc~ ~bstract~ pollcy of· title insurance, or title 
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:report, and that such:·+record,.:is as, described in ·said.:abstract of 
title, policy of, title insl).rance or ·title ·report 11 ·if the other 

:·provisions of·- Idaho :Code Title 54,· chapter:· 1 are satisfied. 
. - . 

See also.·. Idetho .Code. § S.S-816 relating to the 
admissibility of. recor(led .affidavi ts• ·affect.ing an -interest in 
real property as :proof of the·. contents t:herein and Idq.ho Code 

·· § 47-606 relating to the admissibility o~ ;affidav:.its of 
·performance of la.bor on mining claims as prima facie ev'idence of 
. the performance o.f .such labor. 

Subsection (16): "statements.in ancient documents," 
provides for a pe~iod of thirty_years rather than th~ twenty year 

··per i:~od provided in;.::·the comparable Federal ·Rule. The ·common law 
perio'd for this ·exception has generally been thirty·· ~tears. 

. . ~ 

No Idaho statutes, rules or decisions have been located 
that are relevan~to thisexdeptlon~ 

In G. Bell, Handbook of Evidence for the Idaho Lawyer, 
).: 186 (2d ed. 1972), it is noted that "(a] lthough no Idaho ·cases 
·.:.'have been found con:c~r.ning: ·a'f1¢ient doclJ.:rn~nt§ ,·· etnd the.re are no 
. ·~statutes covering .their admissibility;. it woulq·.$.~·ell\. i:~lat the 

common law rule would be: applied. permitting··the adm-ission of 
·:documenJ:s.- whicqh: purport -to· be :ove:r ··tnirty·•;y,ears o.ld ·and ·come from 
a·'prope·r 'cus•t:ody w-i·th·. no ·s·uspicibus·:appeara:hce's~"·•·· . 

The .Idaho Comtriitt~e conCludea··.·.that::.:,:t!wenty .years .... is. not 
sufficient vintage to guaiant~e trustworthiness and determined to 
recommend the rule requiring that the ancient document be in 
existence for thirty years. Idaho Rule of Evidence 90l(b)(8) 
similarly imposes the thirty year requirement for the documents 
to be self-authenticating. 

· .. · .... Subsection . ( 17) :. "market. reports,· ~ommercia1 
_publ~.f'cations;"1f'· is_ an exception that, under prior unifo·rm 
·codifications; was ·:restricted· to ·those reports that were prepared 
·for, and relied upon, by persdns eng~ged in a pa~ticular 
occupation. 

Rule 803'(17) broadens 'the· scope of•-.the .. exception by 
making· them admi~sible if ·"gen~rally ·used· .eind relied .upon by the 
public· or by ·person·s in· par ticul·ar ocqupatlons ..... · : q:'hi.t3 >'~' ~S? in . 
accord with: actual pra·ctice which had<al.loweq,·such pub.lic·ations 
as_newspaper market ·reports, te~ephone dir~ctories an~ city 

. directorfes t·o be~··admitt·ea .even though theY,.;had.>no·t been prepared 
- f<:>t. :the ·<use'. Q·f· a· tr.ade dr::. business • ''·. ·. 4: · ·J· • :weins-t::e in:· & M•r' Berger, 
Wei-ns:te:in ~;·s <Ey.fdence ... ,,. 803_(;17),[QIJY·· Cit 245 tS.upp •. •· ···•19,.83)~.· ·. 

" 
' ,: .. -·~-. •, 

··•· ~ ,;_" r:··•·:;, :rd·ah()Jrt~:Uf!-i fo.rrrf',;::Comme:r c§Ia.J~ ·,•:Code ·'.§:.,·2 a.~.2~,7:2:4•·' provides :: 
. . '· .. · . 
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-, .. When.ever:,.-·-the prevail-in_g, .. pr iqe. -.or .value .. of any_, .. 
goods -regt1la,r1y bought arid· sold- in any 
es·tablished····commodity ma_r:ket-. -is .. in_ issue, 
reports ··in official· publicat-ions or ,trade 
journals .. or in. _newspq.petr·s -_or -.periodicals- •o-f 
general circulation published as !the reports 
of such m.arket shall- be admissible i:n 
evidence •. ; .. · The- ci-rcumstances .o._f ·the . : 
preparation 6-e.-->such a ·:report- may be shown· -to 
affect ,.its- weight but ·not its- admissibility. 

Idaho Code § -9~402 provides: 

· Hi9-tor-.{c£i <·wq_rks ,< -books.«:,of·';·sc.f·e,nc~ ... ,or•.·;arts, 
anq pqbli~hed._ maps- -or-r:.charts ,. when·:,:made· ·by'-
persons indifferent betw~en the parties, are 
prima facie evidence of fadts of general 

· no.toriety ·and interest. 

Prior to 'enactment of Idaho Code §, 28-2-724 in 1967, the 
-:':"*''Idaho :;Supreme Court .treated standard price lists and market 

.,reports ;as part. of the. "learned treatise" exception-cto the 
hear.say· ··rule and recognized them as admissible. See:.Mohr v. 
Shultz, 86 Idaho 531, 388 P.2d 1002 (1964)(admitted catalog to 
pr.ove:r.t.easQ-l)a~:l:~ .value,/Of:~·-:eq:uipment)·• - See also ,tSta.t:e· v •. Jensen, 

·- · ·\.4 7 :: !.d;aho_.:,-7 ;8 :5 ,[~~~2 8.0• :j? ;;, >•:I0-.3:9 -... ;{ f.g 2 9. >< wit n e s swa s-• ·,- -at:d. owd: :.to . r.e-ad -. -a .. -. --
listing_- from:.a -commercial chronicle .of accredi.ted pri_ce lists and 
mar~e:t~-- r:epor.ts); ·Amer:lcari Bonding .. co.<.v. Regents of Urtiveristy, 

--::?11 J:'.P:~ho 16·3, 8~ P.·. 60'4 (-1905 ){w-i triess •allowed to testify from a 
,.~ compa;r;:d.·son of pr-ices he made frorit ·a ·catalog) .. 

In- the case of --In Re Estate of B_rqck, . 94 Idaho 111, 482 
P.2d 86 (1971), the Idaho':Supr~·me Court helg ~that .th¢ page from a 
city directory was admissibl_e td:~prove-~-ina.rrfa.<je. ~he dir-ectory 
show.ed both parties resldi,ng, ~b the .~same address. ·The Cou-rt _. 
cited-McCdrmick·.on Evidence. (19:54hi §.·296; p. 621 and WiTI'iams.v. 
Campbe:l1'Soup,~~;cc):~, .80 F~: ·suppi -:865. CW•D~·-;'Mo. 194B):;<w1thout: 
d i sc us s ion • · ,:. 

The Idaho· Committe·e. determined that Rule 803( 17) is 
consistent with existing Idaho law •. 

Su,b~ection (18): ·;."learned. treatises," provides an 
exception- ~long advocated by legal.writersj but contrary to the 
great weight qf authority." .4 J. Weinstein & .. M. Berger, 
wei'nstein' s- Evidence ~r 803(18) [Oil .at -252 (Stipp.· 1983). 

The Federal Advisory Committee Notes to Federal Rule 
~03 ( 18) _ ·opserv_~ tt)at ··.the _decisions: t.ej~cti_n.g- the admi_ss ion of-

. · '· lea~;Ji.ed _tre:a ~':~~P~:s. -xas,·~~~:s;tJ:l?s t~xtt iy¢.~.· ev iq~:n~;~_:.-<q.o:· so. ,pCi:r._t;-l.y b¢ca.u.se of 
the fear .: that · tl:ie tr,~a t :i.-se ·will. _be_ ini.syn'der stood :·q;nd mi~appl ~ed 
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'without expert :assistance.·and· supervision. They f.urther state: 

This difficulty is'· recognized in the· cases 
demonstrat1ng··unwilling·ness ·to sustain 
findings relative to disability on the .basis 
of judicially noticed·medical texts. The rule 
avoids th~-d~nger of~misunde~standing the 
misapplication 'by·:lirrtiting<the· use of 
treatises as substantive evidence to 
situations~iri~whidh the ~xpert is·ort the stand 
and is available to explain and assist and the 
application of the ti~atise is deciared. The 
limitation upon receiving the publication 
i tsetf physically in :-evide·nce 1 contained in 
the last sentence., is designed t.,o ·further· this 
policy. <> 

It should. be noted at this ··point· that for reasons 
hereinafter described the proposed Idaho R~le contains la~gauge 

·r; ·~not fo.und in the Federal· Rule counterpart. Idaho Rule 803 ( 18) 
;:,:~·adds at the end;. of the r.ul·e the language, "'ex'cept ut:>on motion and 

· order ··for good~·cause<· shown~,"· to permit ~the physical. admission of 
the exhibit :·under ·tim it ±.rtg conditions. · 

· .~:·: ·.. . · We·ii'l;?.t,eii)···points. ()Qt that .·the ·use· of ~~arne·d treatis.es 
:·:' .. "in · c r oas-·exarte:if·riation:·: of ·.~•an ~~·e.xpe r.t· ;··wttne·ss. ·to·: test his~. qual if ic a

tions and ·credibi'Ii.ty· was·::allo~ed,by .th~· courd:s,. but that.· the 
prerequisites for .qs~ v~r:J~g .9nd .r?ll)9.~.4 ft'C>l"Cl 1:he mos·t restrictive 

:"requirement that it.be first .. shown that the ex.pert relied on the 
. treatise in forming ·his.::.opinion•., .. :.to • the .most :liberal view ·that 
allowed such use of a treatise when its s~atus as an authority is 
established by any mean~. The. ;most .:Liberal position is in accord 
with Reilly v. Pinkus, 338: u.s. 269; 70, s.ct. 110, 94 L.~d. 63 
. (1941-9}!'). ···Rule 803(18} extends the exceptioli beyond :the 'holding in 
Reilly to allow the treat:ise to be used as substa.ntive evidence, 
but :(in:1Y unde'r 1 imiting· · c.ortdition.s. See 4 J. Weinstein & M. 
Ber<iE!Vf·, Weinst;eiri's.Evidence ,, 803(18')·[02] at 255-257·\(Supp. 
1983). . . 

As noted in, the Comment to· Rule> 803 ( 17l·, Idaho has 
codified similar exceptions by stat'ute enacted in 18·81. 'Idaho 
Code § 9-402 is repeated here for convenience: 

Historical:,·worJ<s,. b<)oks 'of 'science. or at.t,: ~nd 
published. maps ·or charts; ·'when. made by person.s· 
indifferent b~1:"{e~n ·the parties, are prima·· 
facie evidence ;.of ·facts of· geri·eral ·:noto~;i:ety 

·and interest·. 
. . 

· .··. · .... ·.·~be Jdaho suprti'me. Court has ':'re.c~9'nized and ·~ppl ied ·the 
leati1.~d; ~·r:·e-:atfN.f;se ••,.:~·.ie ~-9~t>:t i6rf·'':u~d·er"·;;:~the";:.aut:ho r.ity· .. :a.f /the .statute. 

See, e'i~g.· .,. Ttidke·r v~~ ·un·ton ·oir Co. ·.of ·:California, 100• ·'Idaho .590, 
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· 603 .· P. 2d ;1'56.' tl979.'J"Cerilar.gement ·of journal a·rt:icle. de'alihg with 
dang~rs·: of~. ::Qapd<t ing: · 1 iquid ·Cim~onta, . a1t·hough hea;r $ay,. wa.$ 
admis~·fble·· _a,~·.<i;fl .. "book of .:·sciertqe.''.· wribte.n ·~by. a pers.on-::.i:ndiffer~nt 
be;twe~n.:;:,tP:e<J?aJ7tl.~;s, c i:t·~ng ··Idaho Code .. § .·9~4 0 2); .,_.~lo.~ay CoQs:.t •.. ;CQ. 
v-.-.· /Ada: .. Qc)tint,Y·~a.q;. <.o'f .·Cou·nty Comm:r;',s ., ··96 .. -Idaho- .. 88l;I 5:3'8 P;'·2d 'Tl.85 
( 197 5) ( held:-.\trl;:a.l: .coJ;~rt:?.erred .. :in :not admitJ;ing, a so],;iq Wq.ste : 

. disposal ,_repo:t;t -:prepar.~d.> by :9Ut.--of.:-~tate. ·plann,ing .. a.g:ency .. ,c?..nd. a 

. report by U.S. E. P .A. und.er "learned treatise" except·ion,".:.for; ... 
limited purpose as foundation for exp_ert 1 s opinion, citing Idaho 

·code§ 9-402Y; Juiien v. Barker, 75 Idaho 413, 272 P.2d 718 
( 195.4) (,adzni:t·.te(i ~<manl:(f~ct:t]r.~P':.s•.·:,in!3tructJqn~ for ·.b.J:l.e··<tts'e of .a drug 
and.·~ .. ; treated 'I t. .· a.s· :prima, .: facia. ie v~idence ) : • .: .: See :als' o:. :APi?li c a.~t ion: ::of 
Boyer, ;~73 Idag:o ·152, 24'8 .P.2di 5.40 (195•2)(:Court :u.ph.el'd·~:judicia1·'· 

·notice of a treatise on geology·. and ground water resources .-Qf:,·the 
Snake Rive~ ~lain prepared by the United States :Department of 
Inter..ior ). • See generally G'. Bell; Handbook~ of: Evidence for the 
Idaho: ··Lawyer, :159: C2d.::ed- •. d972}:·-· 

With regard to the: use of treatises for cross
,.::examination.·:in Idaho, see Osborn v. Carey,· 2-8 Idaho 89-, 152 P. 

··4 73··::( ];;:.915) (the Idaho Supreme Cour-t upheld the ruling allowing 
the cross~examination .of a medical doctor by reading from· a 
medical .textbook which was admitted by the witness to be a 
standard autho,r;i ty.>ahd asking the witness whether: he agreed or 

.·d.isa.g~re·ed wi:·t~ .. \A:t·); r'M:ar;tine~u._,v .• ~·., .. Walker., 97 .Iqah..o 246, 542 ·P. 2d 
:·.~ · ~:16 5. : ... (;:I: 9 7$) ·;·~.{:~:.text. s .:". a r: ~ ·:, o nJ.y ,· us ed_,,.,,,i n .,·cross ~e xall\ i ria ~.ion· • •· · •:: they·.::·. 
· ·:.:-ar.e·.: no:t:: i.n .·evidence). • .. · · 

. . . 

, ·'u:. Tl:le. Idaho. Commit·te~··concludecl .. ,tn~t 1;he Fe.QE:=ral. Rule is 
···<the··2X·ib~~tter:. rule . .-·:for.:,···roaho :wtth .one: exception~ .. The Committee 

determined to_;~add. a pr.ov~sion. to·.the: Federal Rule .. ,that would 
permit relevant porti6ris.of th~ ti~~tise to be marked;~rid 
admitted as an exhibit in conformance with Idaho Code S 9-402, 

·but only ":upon mot:i,on arid ;cider •for good ·cause ·s:hown~.:n 
. .' . . . . 

. In taki~g this approach -.~he Committe¢ a~J<n<?W.-.le(lges that 
.. there are tim.~s when· an ·unusually ,··complex dooumenh~n,tay.·of · 
· necessity -be··~iphys.tc;::ally admitted :into. eviden~~. ··'~: H()W~ver, -
permitting all scientific· treatises to be gi-ven to a j-ury could 

. result dn undue weight- being .. placed. by the ·:jury upon .. the 
statements;contain~~ in the treatis~ a~ proof of-t~e faqt~ 

· recited ,there~n. , Without·. the limitation,. the r:;\.l1e ··.ai.lowing 
admission of such ·statements, "t·o the extent called to ·the 
attention of·an expert.witness. upon·cross~examination, or relied 
upon by him iri direct.examination," would be 1ost or thwarted. 

The Idaho Committe~ believes that the~rul~i as amended, 
·is -more flexible.::than the : .. Federal :,counterpart and permits· ·. : 

, recqgni tion of, the fact; that: d~·~ferent ·,types of· treati_$e ·.evidence 
. may 'warrant· different treatment: ... and that·. it ID?Y~ be appr:()pr i&t~ -' 
.,.and de sir ~.Pl~~*:"tO~i:pl)ys:~Ga+lY.>>iactrnJt:· .. into $Yid~no~ _-.Ji~lfi.van~·. por.t:ions. 
of the treatise,_. particul~rl¥.··1h .. <non~jury··cases .:, .-· 

c 803 p. 29 



,t·'· ·. Th$ Idaho var.iation in Rule···803(18") ;ilso permits use of 
. the learned. treat-f'se·';exde'rpt in Chart fo.x:.m, a·situ¢ition possibly 
, overlooked by· the ·dr'afters of the Federal Rule.. >see United 

·· ·State-s v. Marigan, ··.S75 'F .2d- 3 2, · 48 (2d heir.), •cert-r:d'enied ,, 439 ·. 
u.s. 931 (1978Y(court upheld:use·.«>f· a chatt··by ha.n9w.riting· expert 

.stating it'is "not dleat th~t a ~hart can b~ 'raad.irtto 
evidence' '' but that-~·'-'g'ood .s·ense ·would seem to ·favor its 

··· admission.'') • · 

Subsection (19): "reputation concerning personal or 
:-familY. history," in accordance with recent trend·s, ·liberalizes 
the ·use of. reputation evidence: to prove facts of personal. or 

::::. f am i:,'l·:!Y histor-y • 

'Such ~acts" may include, W.i thout .. limita·ti()ri, marriage, 
.. divorce, legitimacy,· relationship by blood/ .adoption., ;,ptr·to ,_ . 
death, or ancestry. 

·r The evidence .rnc;ty:be reputation•·.:· among (1) family ·members, 
(2) the community:·or (3) ~associates. Weinstein points· out that 
repute in the family has·· always been allowed as a·'' means of 

'•proving·· matters of ~amily history and:·• that repute f.n/ the 
community has always·been allc>wed to prove marriage,. and in 

· recent times.,,~~t~o~~p.r.?V~··.otbe'r -~.spects·.··of.:.farn.ily-history~ .··The 
·Federal Adv iso"r:y · Cornmi t t·ee ad.de'Cf ll·assod-ia·tes" .: in recoghi t ion.·. of 
the fact that a .pe'r-son•·s reputation may no long·er exclusive·ly be 
found in the pla<?~ where h~ lives, but freq\;lently ca_n be found 
among the people :with -:whom> one associates in work~ religious and 
other· activities in ·which a reputation may be< generated. See 4· 
J. Weinstein & M~ Bergeti Weinstein~s Evid~ncet 803(1~)[01] 

·(Supp. 1983.}. 

~~ "Before a witness can testify to reputation pursuant to 
Rule 803(19), he must be qualified by showing his me~bership in a 

.group. that cO'uld. have been. f.amiliar with ·the personal or family 
hist:e;ry. of the:~· person in question.... 4 J .;>·Weinstein &:. M. Berger, 
Weinstein's E~.T'idence ,, 803(19)[01] at .264 (Supp. >:1983:) .• 

Rule ·803(19) omits the common law ·requirement that the 
reputation have been formulated before the cOntrover-sy ··arose. 
However, under. Rule 4031 ·~he tria.l· judge mayj· in. his:: discretion, 
exclude. testimony as to ·reputation that ·postdates· the. controversy 

·if :he finds tha.t ·the possibility of prejudice}· cortf.usiort or delay 
substantially outweigh~ the ~robative.value~of the evidence~ 

Al though·i:h.cft· codif~ed by ·statute or rule, the Idaho 
Supreme·· Court has reco~nizeo· an. exc~ptioo to:.the.• .. hearsay··.rule·-. for:· 
these declaratio~~ when the de~l~rant(·is~not av~ilable •. Se~ In 

·. Re-~~sta~e· of Freem~n,· 9S.~Id(:lho 5q2·r:.566, __ Sll··.:·p~· 2CI 133~ .. (19,73)-. -. 
· · :·,.·~~~·>{dec Jl a ration';( q.f.::~ dec eden t ·Qnf . .,V .::11:~ .. :,~:-fo rrn.:" 1.i s t ing• .~:<chi 1 dr e r1 ··but 

omitting petitioner would' be admissible regarding alleged. 
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relationship "bnder the well~recognized exception to the hear~ay 
rule in matters of _family· histor:y,: relaftionships and pedigree."); 

· ···rn Re Stone's Es;t=ate:/· 77···Id'ahcr: 63r: 69, 286· P.·2d.'' 32:9· (T955) 
(declaratt·Ott9.··o·f· cF;'deCeased.: ·mot5her as·to·paternity···were made at a 
·time when ··a·eclarant···haa,··no·: moBive to·. (iis'tort the t<ruth ana "rt1 he 
mother being·; deceased,_ the declaration$ ar·e admissible."). But 
cf. In Re st·one•··s· Es£ate1· 78 Idaho :·632,.· 640, 308 P~ 2d 597 {1957) 

. ·(on appeal following remand)'·, (Court• observed·· that offers of 
proof were me3.de to'prove··hearsay' s·t'atements of pers·ons still 

. living and stated that "[d]eclarations of a living· person may not 
'be received :und:er the. exception< ·to:t:qe hearsay· rul·e as proof of 
matters Of family histor.y;:· re1atJ<?h9hip ·qnd p'edigree •. "l. · · 

... ·•. .~:.:. ·. 

No Other. •··:rdaho ·d'ecistdns have been~: found··.on. <this 
subject. It· must· be;; rtoted that 'the Idaho ;decisions ~pplying. the 
excepeioh fd'r· de'clar'ati9n·s have been limited to· situations whe·re 
the decl·arant · wa·s: ·unavailable, ·the· s·~tuat.ion which is cc>vered'·by 
Rule 80.4(bJ(4~}·, and have hot de:a1t. ·wtth evidence of;·reputation. 
It must aiso·b.e noted,·· ·however; that· evidence· as ·to reputation 

··;ha.s· been held admissible in the' similar case of boundaries. See 
Eag'eh~:~v:. Colwell, 86' Idaho 525, 388 P. 2d '999 ( 1964) •. --

._:. -~~ 

<\i-.,with ~regard to proQf of marriage, the Idaho Supreme· 
Court· -holds tha~ evidence of reputation in the· community is· ·: .·· 
adm:i-s:~!fi,b+-e .·.: ·.~:ee ,:·.e.g.-,/. Metr'opoli tan -Li-fe· Ins~··. Co;.·, ··v. Johnsori , __ ;;,} 

:."".103- ·Id):~ho ~122}f·· 645 P,.:2:d···356: {1982r;._ Hamby :v. :s·impl:a:;t Company, '';9:4 
Idaho:·?il94, -:498 ·p .•. 2a 126.7 ;. (1-972); Th" Re~ -Estate of. Br.,,ock.; 94 Idaho 
111', . ..:4::;82 · P'.2d 86'·' (1971). See also: G.· BeTl, Handbook of Evidence 
for tll'e ·rdah,o L_awyer, dl60 (2d ed.: 19~2 )· • 

•",. ..: ... ,·_.;.. .. ~~~1~... . 

Subse.ction ( 20} f "reputation· concerning boundaries or 
··· .. gen·eral his~o·ry,:"H 'follows the Arnerfcari majo-rity: rule in allowing 

reputatidn ·eo prove· ·pr ivat·e and public bo·un:dar.ies, land ·customs 
and event~ of general h(story~ 

· with~~n:egatd t6 bo.un.daries:and ·cus:toms; :the rule retains 
the· requirement that the· reputation be one "arising before the -
controversy," but rejects the common law requirement of antiquity 
and·· the·,:· requ'irement that"no better: evidence be··'· available •. 

·With :t;~gard to events of: general history, the rule 
>similarly ontits the requirement of antiquity and the requirement 
that Iivirig <witnesses· be unavailable. How.ever, unlike matters 
affecting boundaries an·d custOms, the reputation need riot have 
arisen before ·the controversy. The requiiement that the event be 

:"important· tO the ·community or state or nation .. is-inserted to 
·en~u·re. ~·elr~hi~ity •. see '1erierallt·4 ~T. Weinstein & M. -Berger, 
We1nste1n• s· Ev1deoce ,r 80 ('20.) [01 : (Supp. ·1983).-· ·. .· · 

.. ' . ·.· .··" ... . ., . . . .:· 

':.::<i ;,~··.?No···.c::·raahd >sba~,tute·· or·~xr:t.rle' of ;·9e·rieral application has·· 'been 
found. . Of 11inited ·applicfation is Tdaho,'Code §· :6-410 which 
provides: 
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. . 
. ., . 

· Mining custom~. adm:lssible in .. .· 
evidence.--In: ·actions resp~ctihg mining 
claims, proof mus·t be~ ad:mitted of the customs, 
us~ges or r~gulations.~~ta~lished~and in force 
at the. bar or diggings embracing 'such claim, 
and such cust.oms,.. usage.s or regu.lati.ons, when 

. not in conflict. with the laws .. of this .state, 
must govern the.decision,of the action. 

The exception for boundariea
0
bas been recognized by the 

Idaho Supreme Court. SeeWhite v. Boydstun, 91 Idaho 615, 428 
P. 2d 747 (1967)·( testimony in quiet title action that p.roperty in 
·dispq;Pe ·was, ·in the community, general~l:Y known as or .was referred 
to b~'-t.·a particular· name, the name being,. that of. the p:redecessors 
in intet;est of litigants. asserting ·adverse poss~ssi9n, was 

. :admissible): Eagen, v •... Colwell,. 86 .Idaho .. 52.5.,. 388,.P. 2d. 99.9 . ., 
, ( 1964 )(witnesses who ·we:r_e :familiar wi.th are.a of property in 
·dispute were proper1y pe:rmitted. to.tes~~fy.thatplaintiff Mas 
\ :peputed owner of •disputed property)i, t"evide11ce ·as to reputation 
··~::regarding a boundary,· ;an<,i declarations. of deceased. persons with 

reference thereto, is admi~ted because of ne6essity and because 
it is the best evidence available."); Lucky Five Mine-Co;.·v. 
Central Idaho ·Placer Gold M. Co., 71 Ida}:lo;490, 23-5 P.2d 319 
(1951) ( te.stimqpy of: \'lito~·~~ ·:as. to. the.···:~·pointing out of boundaries 

:·by ;anqther· he'i~a· c(drni~-si.pl.;E!}f .. Cas~;.: v ~ ·;.Ei;,icshri, 4A· Jdaho 686, 694, 
258' P· •. ·536 (192.7r<"·Tl:t~:·_,:<riec~!?sity;' :for. r·ety-ing ·upon :.,reputation 
evidence to prove- }Jo_un.~aries must appe~r r. aQd sqrne facts from 
which its reliability rnay~ba_reasori~~ly~iri(er~ed •.• ~ • 
Reputation as to a bound~ry must be ancient~ that is, of a past 
generation, in or.der to be admitted in evidence, because if not 
ancient. there must nat.1:1ra11y be available better evidence 

,; consisting of testimony of wl tnesses who .c:an ·testify :Of their own 
· know'J~1;e~d.ge ( citation l: and s·uch evidence of. reputation ·must also 
·be as;:' .. of a reputation ante 1 i tern motam.") • 

~-::?~::·· In twb decisions the Idaho Supreme Court has'rrecognized 
a separate exc~eption and held that; in. ca~es of oblit;er .. a-ted . 
boundaries and wher~ witnesses with · first~hand . knowled.ge are 
unavailable, it :becomes necessary/to accept evidence of· ancient 
fences and.other improvements as evidence of the ori~inal 
boundaries~· though ··tn its d~ature he.arsay. Se.e .Pay v. •. ·.Stenger, 4 7 
Idaho 253, 274 P. 112 (1929 .. }: . Case v. Er:icson, 44.: Idaho 68_6, .. 258 
P. 536 (1927). See generally G~ Bell, Ha-ndbook of Ev~dertce ·for 
the Idaho Lawyer, 159. (2d ed. 1.97·2). 

No IdahO stat:u.tes, .rules-.··or de-cisions have been found on 
the: subject of ev-ide.nce <':f, _tep,Qtation.:.,to·._ prove_.even·t~ .9f general 
hi·story. Attention<' is dJrected ~-~:however; to· Idaho Code 
§ 9 ... 101 (8) which. authorizes th'e courts to take judicial notice of 
the ''>'~:pol''itica].J.~~·l1:i~to'tY' ''Of:··:: the wo~ .. l,p.,,~'~·:: anq ·:pe.rrnits ,the. court "to 
resort· for ~ts, aid to;.. appropriate books or documents of 
reference~" · · · 
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subs·eC"tioh. ( 2.1) :· · · "-tel?.Uta~ion· as: to chc3.racter·,_" _ _ 
recoghize¢···:th'~"" ~paditional_ ·efxy~ption _·for· r~pu~c:U~iort''~evidence·_ a~ a 
means 'of pr.:oving:hutlian: charcicter.··. 'rhe _.excepti9n_d~c:ils only with' 
the hearsay-aspec-t of this kirid ofevidehce when-·usea-~as a· 
substantive fact. · 

. . . ~ .. 

When character ev'i4encfe is used to' support or impeach 
the credibility of a witness under Rules<404(a) (3) and-'608 ·it· is 
not used: substart'tivelyt. but orliy: as an aid in .. evatuating 
testirilC?nY. · ·-- - - -- · · 

. . . 

-Char:k6-t.~r'.'e~idetlC~ may:~b~ :~··us~·a :.-~s -.:·it·\~fiubr~rtan tive . fa.ct ---, 
• when char~st~r .is in issue or urider Rul~ 404(a), whep_character 

of·. the accu~ed _or· the --v~ctlm for_ peacefulnes·s is ritade-· an _issue_ by 
t~e · ~cc~sed~ · Rule 405(a) ·provides that ·11 

[ iln·all ·cases in which 
ev-idence of character or -a trait of :charact~r of a .person is 
adin±ssible7''pro<)f may be made by testlmoily ~s to reputation 
• • .• II To . insure that a hear say objection cannot bar the 

·•:·:r:ec~'j;>t:fion of such evidence, the exception is expressly provided 
in Rul·e 803. 

<The' exception, ·like ·Rule- 405 (a), is- expanded-- beyond_· the 
'rul·e:. in.: :Miche:ibson:: v· •. _Un-ited S-tates, i335 U.S.- 469·, 6;:9 s .• ct~:: 213, 
. 9'3 -_ L. E;d·.·' 168'_;';,(~9-48) I . tb---'incl ude n ~eputatlon.. of . a.· I'e·r son Is 

:-:--chara&~,t:er:·among'· his. assoc{ates'i as well as in the 'c.ommunity. 

No applicable Idaho statute-or rule was found. 

· Idaho- case law petmi ts use of testimony: as to general 
reputation in the community for substantive purpos~s to prove an 
ess~ntia]. element of the_ c). aim, qharg~: or ~e~ense, e.g~·,· Kralick 
v. shut'tleworth,·--49 ·Idaho-424, 289:·P~ ::74 (19.30)t.':··to·,i;_.prove· · 
charac·t:·er· when offe-red by the .·accused in a cr.imtnal::·t~ase,· e~:Cl·, 
statev~ McGreevey, 17Idaho 453, 105 p,.-1047 (-1909); to prove 
character whe:!J. offered by the prosecution· in a·· criminal· case· in 
rebuttal, -e.g"~, State v. ~odrigu:z, 93 Idaho 286, 460 P.2d 711 
( 1969'); ancf-,;:· ·to ·prove character of.: the victim·· for· peacefu-lness, 
~,-state'v.Ward,; 51 ·Idaho·6a_,-l.P.2d 620 (1931). See·comment 
to Rule: 40:5'• ·.See· generally G.· Bell·, Handbook of Evidence for the 
IdahO La-wyer, 146+150 (2d ed. 1972)-• · · 

Subsection (22): 11 judgm~nt of previous conviction," is 
an exception for evidence of a final criminal felony jud~ment in 

·subsequent criminal or civil proceedings "to prove any fact 
. essential to sU.?tain the· ju~dgm~·nt:.-n 

. .- tdaho ·Rule. 803 (22) is substantially.· the; same as,· the 
, federal'· ·cb\lnt~i·part·~ · ·Changes :-have·. been made., only to conform the 
rule to state practice.· The word "state" is substituted for 
11 government." 



Weirtstein obseives that, "while the rule is probably not 
.··in accord with the. majority o~f American decisions, it is 
consistent~wit~rec~nt;decisiq~al trends, expres~~s~the views of 

. mpst legal ·a~tho~ities, and.,.ts· iri harmony w.ith previous federal 
. practice and policy." . 4 J. ·Weinstein & M. Berger, Weinstein's 
Evidence ,r, 803(22')[01] at 274 ·(supp. 1983). 

Rule 803(22) is restricted to prior criminal jud~ments 
~ off~red in subsequent proceedings •. The judgment must have been 
:~entered after a trial or haye be~n based ypon a plea of ~uifty. 

·. The offense must hq.ve been of. f'~lony g:r;ade , .. measured by federal 
standards under the Federal Rule and by sta.te standards under the 

... ·Idaho·::Rule. The limitation to f·elony grade recognizes that one 
··is riot· alwaysc·~mot.ivated to: defend a, l~sse.r .. charge.. · 

' : ·~,:: ... ... . . .. ·, .. . . 

Although ~xcepted ~rom t~e .. hearsay· ru~e .in ~oth criminal 
.. and civil cases, .. <.tl:le. ~;ul~ ... e~Pie~f?!.y,. prgh,ibJi;s t.h.e. · u;:;~ .. PY:·.tJ:le. 
prose cut ion. o~ a .P:r;ior: ju(lgment·._i:lgain.S?t. a pe rson~.oth~r .. than the 
accused in a criminal case for purposes. otber_tha,n impeachment. 

·This limitation is· dict~ted by Ktrby. v. United Steit.es, ·174 u.s. 
". 4 7:·, 19 S. Ct. 574 1 . 43 L. E.:d• ~90 ( 1899) ;J wher~in the Supreme Court 

ieversed a coriv~ction for possession df stolen goods when the 
only evidence they were stolen was the record of conviction of 
the-thieves,~ on the ground= that the adcused had been denied his 
con.sti tutiqnal r.~ght-·of eonfront~tion. · 

NO·'·(Idaho ·st·atute o:r . rule of _g~ne-~?1 applicatiqn he1s been 
found. 

Idaho Code§ 18~8004(7), adopted by the Forty-seventh 
Legislature and· effecti~e March 1, ~9&4, includes a provision 
that notwithstanding. any ot'her provision of law any evidence of 

·conviction for driving under the 1n_f1uence of· alc().hol, drugs or 
· .::,. any ·-~dther intoxicating substances, based upon a p1~9·. of. guilty or 

a f:Fn'aing of guilty', notwithstanding the form of· the judgment or 
withheld judgment, is admissible in any civil actfon for damages 
resulting from-the occurrence. · 

' .... :.-•· 

The Idaho Supreme Cour·t ·has h~ld that a. ple~i of guilty 
_;;- to. a criminal charge .. whi.ch alleges. facts· tha.t are in; issue in a 

civil action Jsadmiss·ible against• tne __ part,~·enteri'n'g-.thet_plea, 
as an admi'ssion ··against' int~r.est ~ . Coch v .:' Elklns, ?J: ... I~~h<:> so·, 
225 P.2d 457 (1950) •. As such, a plea of guilty to the ·C'r1rri~ of 
involuntary mansl~ughter is admissible in a civil action based on 
the· sam~ factual situat.ion ... Matt·so.n v. ·a~yan, 92 I,qaho 587, 448 

. P. 2d :·'2.01 ( 19:68). . . .. . . . .. 

However, the Un-iform Ac.t:· J~egulating::.. Traf;fic 'on .. Highways 
(Idaho Code §§ 49-1101 through 49~1127) includes ~ provision 
( Sec,tion. 4.9.~1119) which s):Cl~,es- :thp.t no evidence of il. conviction 

; ·~.;:·~·· ·~·... !;:,':~·:~~.-:,.:~~- ··,.,;: ·"'· .:f·.}~~' ~: .. :··;:·~:i~ ... ~ .. : ···~~·~·:~;: ... 
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for a'· v~oJat~on of,. <the aqt shall be admissible .in,,a civil action. 
·;The a.ct :rric1ude·~ . offenses :which ·.may be PH·~ishqJ::)Ie··. af? telon~~s .. 

· ., . . . . .... J::p Jori~s .v. Tal bot, 87 Iqahq.,498,. 394 >P ~ 2d 3l6 (19 64) , 
·Idaho Cod~.§ 49~:J-l}? was ··cons't~p~d. to ·excltld~ a:. }?.lea ·qf guilty to 
the . <::r :Lme ·.of- -~Ci iii.hg to. yi~id. ~he'' _righ.t. o.f :w~y.,· .. wh~ri •,the, .· ple_~ .·· .. was . 

. to B~·. cortsidere<:f • i,d ·a subse<:Iuent:. civil act:L¢'ri. (No.J:e that· ·Jones · 
18 cite<] in .. ~h¢. Fed_~ral .. Ru.1e Advi~()rY:, ¢orntpent. to· s:gppq.rt the 
reasopiijg_ fo~:;,_~)CClUS~·qn. Of:.,qonyJctions. ot,: .. In~_qor . Of~enses ... tt".O~ the 

·rule~· Appa~~ri£Iy~·th~.F~d~ial· Advi~8~Y-~q~mittee-fe~~s that· 
Jones ~s~ Talbot is consistent·with the F~deral Rule.). 

. , · .. ,,r.tat.t.~Ql1, ~.wq~ch Clf().~e O.IJ~,:Pf a. \41~9Q9~ql.,9~?tth.:<::aused by 
·. q.n. au·t;qni6l:?.~l~}:\t;a.cq i?~·rf1~·;:. ·wcis .,.c1J9f~·l}gq,j~sh.e,~.:··t,F9.I.fr>J(5nes.,:<fn ,· th~ 
groyriq_f?_ •. ttic:it: .··i;;J:,le., .• <~Hli+JY .. p~e~>,w,as ._.eptere,d on •.... (l .C9l1I'lt._ .. _.of.· · · 
iqyo~ri~~~~t-~~h~l~ugh£~r,;~affier·~han a·viol~£ion~of The ti~{torm 
A·ct ,Re<J.ti:ta~.~ii9 Traffic on· H~~ghways •. .. . :. · 

_, .. . '':· ... ~The ,-F~qer a].. Rui.e t.ise.s the fe(i~·rai defi~it:ion. o-f felony 
to· distinguish serious offeris~s from ·minor offenses. It should 

··· P..e_,,;•·.rtot;ed that under Idaho law a felony is a crime·. "punishable 
with. death or by imprisonme-nt in the state .prison." Idaho Code 
§ 18-111. There is no time limitation per Se on th~ definition 

·of .r.a felony in Idaho. · ·,_ .. 
. . :' ·:~t .. : . :. ,·, 

: ···:· .. S.UbEiection · ( 23): .. "Re·served;" is not recommended by the 
Idaho :·'Commlttee for adoption.in J:.q~h9. 

' :'•Ni,,. :;;· '• Feq~~<;i.J.. R~~e _803 ( 22}, el"l~it:Led ·_ II j'qclgments .. ~s '.t9. 
-.,I?e.~"~onai;· · fami.t.i or: •·9 ~nera:L hist:ory," "a.l+crws <?i judgm~·nt to be· 
adroi ~t:ed as. PI: ima ~acie evidence.,. of ... ,a _fact, essential to t:he . 
determination, !f the fact i9 concerned _with a matter of 
personal, ·family or general· history or' bouhdari'es; ~and.,. would be 
provable by eviden·ce of reputq.ti.on p1Jrsuaqt ,to .. Rules :.a:o3 ( 19) and 
803(2). . 

A ·h~~rsay ._ .. exc~ptiqn for. j~~y.·:ver'dicts_ and jBaicial 
·orders was. 6r.i.gil'l(;llly jq~tified q.t ~·q.;ly cqrnrnon .la.w .c~n the ground 
that these were e~idence of.rep~t~ti.6~~~.Bu~, ·in m9d~~n times, it 
was recogni~~d th~t th~s type of~eviq~nc~_could·not.~e forced 
into the he~rs~y ~~cep~i.qn f6r rep~ta~ion~., 4 J~ ~~iqstein & 
M. Bergeri Weinst~iri's E~idence ~ 803(23)[011 at 283 {Supp. 
1983). . 

The Feder;a~ Rule. (joes n9t .. $pecify t:he kind of action, 
civil or crimil"lal, in wh~cht:he ·prio;r judgment mus·t have been 
rendered or the ·kind of subsequ~~t~:~ction .·in which it may be 
offered,, whiqQ r(i~S~S<~ qt}ef;t~()ns' copce+ning t.he .. ditf~~~--~nt burdens 
of proof •. ·::.No_r: does .t.he rule di~'ting_q~·sh Cl jp~gment: entered by 
default fr()m ,.?. . judgment foJ).owip.g _- ~djudiqat;,i,6n. , 

' , .. '{:.'."!!':-~!~.::. -~·:.~. : .< . -:·. . \.:: . ·: :":· . . ~--->·f.;."· ;.·_ :· : -~-:. ·.~ . . • • ,;! .. "•:. . ·. • . ..:·, -.. . . . 
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No __ Idahq- stat.u~es, r.ules or decisions applicable to-- t-his 
exception could be. fouhd. . . . . . . 

The_. Idaho .. Corr,trn~ttee. conside;:~d gdoption<.:. of E~ception 
(23}-without· refe~~nc~ to "boundaries" bht rejected· this 
approach. The Commit·tee is of the opinion tl:lat there are not 
sufficient guidelines ~nder Exqeption (23) and,.tha~ such evidence 
may be covered under EXception ( 24) 'which ·does provide guidelines 
for admission~ C6n~equently~ the Committe~ tecommends that· 
subsection (23) be "i~served." 

Subsection' (24): "other excePtions," recognizes "that 
-not~~~ery continganc~ c~n be treated b¥·det~ile~ rule~, that the 
hear..:·~ay rule has. never beei1 a closed., system and_ -shou;t-d not be • • 
• ' cfnd that i in a .particufar case' hearsay evidence. which does 
not fall within onerof the stated exceptions may have greater 
probative value than evideqce which doe~." 4 J~:weinstein & M. 
Berger, Weinstein's: Evidence 1r 803('2~).[011 at 2~6 · (Supp. 1983). 

Prior to the. ad~Ption of the 1ederal Rtiles, the courts 
-~etermined the .. · admissibility of hears:ra1y:_ evidence by assessing 
televancy, need an~ reliability ·inst~ad'of ·insi~tihg on · 
comp~iance with a particular class exception. This same approach 
should be used in·. ruling on proffers ma-de pursuant to Rule 
8 0 Jf2 4 • ) • i· .,; . . . 

As substantially-amended by Cohg~ess,Rule 80'3(24) 
requires five findings by the_ trial cou_rt. They should be made 
explicitly onthe record·unless there·is a·wa,.iver explici.tly, or 
by _silence, or the ·basis. for the ruling· is obvious;. ·The five 
findings are summarized below in 1!3rge part from 4 J. Weinstein & 
M. Berger, Weinstein's Evidence ,r 803(24) [01] (Supp. l983): 

(1) The stat~ment must have 
"ci~~umstantial guarantees of trustworthiness" 
"equivalent"· to those. in Rules 801(1) to ·(23}. 
Since~there is· an ~normous variation in the 
guarantee 'of 'trustworthiness among the 
twenty~thte~ exc~pti6n~~ th~ r~nge'of 
dtscretio-n ·graiit.ed ~he tr:i.a1 ju9C]e is large. 
In e~fect, ):}e I1lUSt .. balan9r 11.e~g Clg~iqst .. 
trustworthiness. Need involves two aspects: 
(1) the availability of other evidence not 
raising he~r:?aY gangers, see, ~' deMars v. 
Equi_t;.able Lif'~ AssurC\l}Ce Society:, . 910. f.· .. ~q 55 
( lst.Cir._~_.· ·1979_) _-- <.9Pin::i.ot'l: of -~pothef: e}CP~( t 
?ould ·have b~en o}?t~ined.·}; ·-· anq . ( 2). ff. the· 

·.:e}(t·r.a·~JudJc;: ial' de_ql~e:an~ •. is<' av·a:i.l~b~§ ':· the·· 
{tr.iai ''ju~g~·-,m~y_'·conpition adm:i_ssibii~ty C)Il })is 

.. --· · ·-'~bet n~~.;·:,.cat·r·e-a~·;>to···t~sti f·y ~,:.- ... _,See,· .. e ~ g·~·~:/.:.·-tJnited · 
· States v. Mathis, ~59 F.2d 294 (5th Cit~ 1977) 
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(dec.lara,n.i;'·s >·presence .. in:;courtroom held ·to 
pre.C!·t.Yde.,, ··a.I?.Pl iGc:ttl;on of· Rule ~04 (.b). (5). In 
order~ to·.::deteimine r-~ifab:ll ity i :a. trier must 
be able. ·to -·determine· ·the credibility. of. the 
declarant ·V{lJ.~:n,epe :mc:td~.-,the.~:t~teinent · 
at tr ibut~d:;~to ·J'l.im , .. ·,an(j to. do this the·· 
statement must·be .. v!ewed as p~,rt_ of the.·other 
evidence ·in;::this· ... case .,··,: ·Factors to_. be 
considered include ·whether 'the st·atement is 

·oral or.;written,- .. ·the··relationship of.··the 
parties, the probable ... motivation· of .the. 
declararit in making the statement, the 

:(circumstances ··.urtder:;which·.tt O:'was made and the 
·· .:· J<i{o\Ji·ea ge .. ·a.ncf ql1a1.:ffic.iit:(O'n·s·:.::.of···>£he .•. ".a ~cTarant:·. 

Also significant may be whether it Is a. jury: 
or nonjury case, .whe-ther- civil or· criminal in 
nature, ~nd whether offered by prosecution or 
defense. · 

(2) The statement "is offered as 
evidence of a material ·fact." This would, in 
any event, be required b~ Rules 401 and 402. 
If· off.ereo not· for its _truth~ but ·only on· the 
issue ~f~cred1bility: it. will not be hears~y~_ 

.: ...... 

<,. (' 3) .,· The·: statement' .. must ·he·. '-~·more· 
probat.ive ·ort··the point,·for .which··~s offered 
than;:·any ·other:-.; eyidence ··which·.•···the propone:nt ..• · 
can pr·QCUI:~: through:_ reasonable ,.efforts~· n What 

··is ''reasonable":' depends t.lpo:tt such:;·Ifiatters as· 
the importance of the evidence, the means at·· 
the; command of the ·proponent.· and the. amount·. in 
controversy~ · I,t-,mu~st be determined in the· 
.sound discretion o:f the trial judge. ··'See; 
e~-g., Uni.ted states····.vs~' Fteder:lcks/ 599 :F.2d· 
262 (8th Cit. 1979)' fbetter ·'evidence was 
avail able,; . e ~ g ·~ '> testimony of·. 0 the r 
eyewitnesses r~ 

. (4) Admissibility must accord with "the 
general· purposes of·. these rules and· the 
interests,s.of· justice•" This is a restatement 
of. Rule ·102. 

·(5) The,proponent must give notice of 
his intention~to offer the'st~fe~ent 
~suffidiently in advance of the ttial·o~ 
hearing to provide. -~: ".· ..• ,;a ·fair opportunity to 
meet it.-. • and the particulars • • •; 
including _the ~afu~ ~hd~ddress,of th~ 

·. . ··.-.declarant ..... , .. ,<:The··~.fe:deral ·:courtS·:.appearz. .to.· be. 
divided whether to grant ··a continuance or deny 
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. admissibi·li ty when. advance. notice. has--not been 
g_iven. . See 1 · ~, .. United· States v ~: Bailey, 
58·1 .F.2d·341' (3d Cir~. 1978) (proponent of 
evidence without· fault and continuance was 
granted); United States v~ Ia¢onetti. ·540 F.2d 
574 (2d Cir~ 1976)t cert.:denied~c429 U.S. 
lQ-41 ( 1·9.,77 ):~ · ·But cf. ,. <~, United· States v. 
Ruffin, 575 F.2d 346 (2d· Cir.· .19.·78) (lack of 
knowledge of ne·ed to. rely· on·· 803 ( 24) is 
irrelevant; requirement of advance notice is 
to be· rigidly enforced). 

·: See _;:;atlso Epstein, ·>Em.erging Problems ·Under the· Federal Rules of 
·Evide'.nce, A.B~A. Sec.· of Litig., 279--294 (1983). 

~ .The notes of the Co~mittee On The Judiciary, Senate 

··\·'· 

Report No. 93-1277,. 93rd Cong., ·2nd Sess. 19-20. (1974), state: 

It is intended that the tesidual hearsay 
exceptions will be used very ra~rely, and only 
in-exceptional circumstances. The Committee 
does·_;·~:not intend~· to establish a brqad ·.1 icense 

, foi:;;~.;tr ial j·udg.esf· to .·admit'·heap:say·Ystatements 
that'·do··not··· .. fall ... within .. one· of ·th~-··other 
exceptions .. contained in RlJ,les. Bq3 and· 80 4 (b). 
The. residual. exceptions are:· not mea:.nt· t9 ..... 
authorize major judi:cial · re'V:l'sto~s: of· the 
hearsay ~ule, inclriding its present 
exceptions~- Such major revisions are best 
accomplished by legislative action. It is 
intended that in any cas.e in which evidence is 
sought to be· admitted under the$e subsections, 
the trial judge· .. will ~xercise no less care, 
reflection ·and caution than the courts did 
under the common law in establishing-the now 
recognized exceptions to the hearsay rule • 

. .. · . . . . ·. 

In. :order_ to _establi9h a wel~:._•defined 
jurisprudence, ~he ·special fact$ and. . .... 
circumstances which, in the cotirt's'_jud.gmerit, 
indicates that the statement has a 
sufficiertt:·~y ·high.de'gtee of ... trqstworthiness 
and necessity; to ju~_tify its admission should 
be-,:·' Stated on the record~· O:It iS· expected· that 
th~. c()urt:,will :gi\Te·. the opposing .party: a full 
and;t adequate opporrtp.nity to contest the 
admissior1: .. of any:.:.sta,tem$nt sought ·to· be 
i htr1.€>duc.ed_:,.;'Und e r kbhese'·;.,,s ubse c t ions. 
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...... A· .. IJl?jor .. cpnc~rn ... of ... some .:_members of_ ... congress·:was thab\ ·
certain· types:·-.of.: .. bearsay delibeJ;Cit~ly excluded ·from the: specific 

.. class:~:ex.qept:,iqns :-might: :rievertheJ~S-$. ·:be .admitted ·under ·Rule.s 
~03(24)·or 804(5},. thus frustrating:·Coogressls intentidn ;to 
pr~vent the~ ~~mission of such ~aterial. In-Zenith Radio Corp • 
.v •.. _Mat sushi ta·'._Elec •.. : ... Inqus ~ .. :Co·~-, .·50 5·-.F~:Supp ~ ·: .. 1190 .: ( E ;.•D ;·pa. 19 ~0) , 
. the court dis.cU,ss~d --·this • issue, ·which, is qescribed •aS the ·"near 
miss" quest,iqr--th~'f:: .. is, .)the ques.t~()n::.wheth~r-: evide-nce.:which.':is 
generically 6£ a type covered by a. specific except;iqr1, -.;qut· whi9h 
f~ils to meet the precise requirements of that ex~e~~ionr is · 

:,,· noQe~hei.es,s _ _;-;aqn:dssibl_e, :under :the :r:es.idual· exception~ The court 
d~.t;~r:~in.e.q. t:.~a~ Congres~·:int:eo~ed, :·the res:ldu.al e·xceptions :tci be 

·· ·~~~~f~~¢\:-~~~£idA!~·ei~?ib~th~~~~1~i~~~~,~~~=~~1ri:~~R~t Yfhere .•... <l. 

: admis'sibilli;.:Yo:e .cl~arly defined cat,etgo:py qf,)"leai·say. :· _,_> 
. . .. . · .. · ... ·.·. .... . . ; ... 

Hqweve r, the.-,.Zeni th Court distinguis-hed :.those exceptions 
dealing with . .- we.ll~defined categories, sucJ:J,,a,s Ru,l:ea 803 (18) · 
( l~a.rned tr,eatises) ,. ·803 ( 22) (judgment of· previous convictions) 
and 804(b)(l) ·(fcirmer testimony, declarant unavailable), from 
those exceptions dealing with "amorphous" categories, such as 

·- Rules .';803-( 1) (present .. sense impress ion), 803 ( 5) (recorded 
.. recollectio;n )· and . 803 ( 6) (business r~cords). , The Z.eni th Court 
reasqned that, tq apply the "near miss"· doctrin~ to&these latter 

-ca.teg6r;ies wo._\:J·ld, in effect negate the. residual excteptions · 
al·toge:t;:.her:·• :,rSee also United· States v. Oates, 56'0 ~;· 2d 45 ( 2d 
Cir. 1977) •. 

, .. , .. _ ·.For 9~her aecisions· ·whi.ch·proV:i.at=. a· :fait. rep~~sentatiO'n 
of ho~lthe fe~eral c6urts h~ve applied the "tatch-~ll~~exception 
to th~hearsay rule, see United States v. Carls6n, 547 F.2d 1346 
(8th Cir. 1967); Copperweld Steel Co.·v. Oemag-:.Mannesman.;.Bohler, 
578 F~2d 953 (3d Cir. 1978); Furtado v. Bishoe,· 604 F.2d 80 (1st 
Cir. 1979); Huff v. WhiteLMotor· Corp., 609 F~·-2d .286 (7th Cir. 
'197~). 

· Idaho -appears to have no similar· provision in its 
statutes and~fules. 

In MtKay Constr. Co. v. Ada County Bd-. of Cornm'rs, 96 
I.daho 881, 538 P.2d 1185 (1975), the Idaho Supreme Court held it 
was error for the trial court to refuse admission of two reports, 

-·one of which was prepared by a planning agency and the ot·her of 
which was prepared by the Uhited States Environmental Protection 
Agency. The Court stated that,although~the reports did not 
clearly fall within Idaho Code § 9-402, that statute was to be 
read broadly. The Court also quoted FederalcRul~ 803(13) in 
support of its decision. In so holding, the Court indicated a 
~general approach to hearsay exceptions in line with Rule 803{24), 
stating that the ·major justifications for creating or enlarging 

... an exception .t:o··r~the. hear.say rule are necessity and reliability. 
See also State v. Nagel, 98 Idaho 129, 559 P.2d 308 (1977} (Court 
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"!.implied···--~that~\_the:·'-tria·l court ·had·_: some• add-itional discretion 
·beyono what may be·:: called normal bounds··· when determining ·the 

... admissibility of· former :testimony which does. not; meet ·statutory 
and precedent.ial r~quirementS) ~- · 

T.he catc~-all exception Js s~mply a logical extension of 
the. other hearsay exceptions. ··Each of the "recognized" 
exceptions. is based ofi .... •two <main factors:· necessity arid 
trustworthiness. 

·Idaho law has recognized these fa:ctots-as the.fouridation 
to its hearsay exceptions. See McKay .. Constr. Co. v. Ada Co"unty 
Bd .: ·_,.of Comm' rs, ~6- Idaho 881; ·washington· County v. Fir·st Natio.nal 

··.; ; Bank:,:~.: 35 Idaho 438/·•206 P. 1054· ·(1922Fi G. s·erl, Handbook ~of· 
Evidence for the >Idaho Lawyer, 131 (2d ed •. 1972) -~ ·The catch.;.;.all 
exception merely, applies t~ese criteria_without attempting to 

,., restrain them·· in an. overly burdensome,. .. f.o:rmula. Arguably, by so 

:~·. 

-doing it promotes " .. the·· ·interests ·of'•'-justice" ·because, . if . the 
purpose of justice is to ascertain the ttuth, this tule simply 
provides a- flexible structure, to reach this end. 

It is the belief of the Idaho dpmmittee that adoption of 
803(24)· .. would be consistent with :Idaho practice and ·would: provde 
further-protection to~:the litigants by reqtiiring advance notice 
of the intent~to use such evid~nce. 

Action Recommended on Idaho Statutes dr Rules: With respect to 
-~ the• designated sribseciiori§:of Rule 803, th~ f6116win~ is 

· \;·. recommended: 

(5) Repeal !.R.C.P. 43(b)(ll). 

........... ( 6) Repeal Idaho Code §§ 9~413 througl;l 9..;.416. 

(8) Repeal Idaho Code §§ 9-315, 9-316 through 9-320, 
9~322·and 9-327. 

(9) Repeal Idaho Code § 39-263. 

(10) Repeal I-.R.C.P. 44 (b). 

( 14) ., .Repeal Iqaho Code §' 9-410. 

(15) Repeal Idaho· Code § 9-410. 

(18) Repeal Idaho Code, § 9:.;_402. 
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Rule 804. H~arsay Exceptions; Declarant Un~vailable 

(a}<'' Def,inltihn _of-· unavail~bil ity. "Unavai~abil i ty as a. 
·witness''" includes·: si tua~ions in.··:·which ·the ·declarant--

('!).:· is-·e·xempted by:ruling of the court on the 
grotind· of ·pt ivilege ::from testifying conce'rning the 
subject matter:. of>·his. statement; .o.t · · 

. · ( 2) .··.·persists· 'in refusing . to testify concerning the 
suhject·,matter' of·"his: statement despite·: an order of the 
court to do so~·~r -

( 3}.); .. > testifies <to ?i·,lack>Of ri\emOry of the subject· 
matter., of his,..statement;. or. 

( 4) .··is unabl.e to be present or· to· testify at the 
hearing. because of death or then· existing phy-sical or. 
·mental illness or ,-infirmity;· or 

( 5) ·is absent from the hearing and the proponent 
of his statement has been unable to procure his 

:;attendance (or, in the case of a hearsay exception under 
subdivision:(b}(2), (3),·or· (4)-~ his attendance or 

··• test:~~,Jnony)->by proc.ess ·, o~::,other~·.reasonable·:.means. 
-;.: .. 

,. ··A declarant is· not unavailable. as -·a witness if his 
e:~:empt,ion 1 -refusal 1 ·.claim· of -lack of IlH~mory, inability, or 

:{· c:iQsehce- is due· .to the procurement dt' ;·wrongdoing of the 
pr;oportent of,.his statement for the purpose of-preventing the 
witness,, f_rom attending or ·testtfying. 

(b). Hearsay exceptions~ The following are not excluded 
by the hearsay r-ule. if the declarant: is unavailable as a 
witness: 

;:t~Al) Former testimony. Testimony given .as a 
witn.ess at' ariother hearing ,of the-: same or a different 
proceeding, or· in a depos i tioh taken- in compliance with 
law· ·In· the course of the same or another :proceeding, if 
the party against.whom the testimony is now.offered, or, 

: in· a civil.- action'· or proceeding, a predecessor in 
interest, had anbppottunity·and similar motive-to 
develop the testimony by dire6t, ·cross, or redirect 
examination. 

(2) Statement under belief of impending death. In 
a prosecution for homicide or in a civil action or pro
ceeding, a statement made by a declarant while believing 
that his death was·. imminent, concerning the cause or 
circymstances of what he believed to be his impending 
de~th. · 
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.. ( 3) · St·~·tement agai~st intere~t. A sta'tement which 
was at the .time .of its making so far contrary .to the 
-declarant's·pecuniary.or proprietary.in.terest, or so far 
tended to subjeot him t6 civil or criminal liability, or 
to render invalid· a. claim by bim against another,· that a 
reaspnaple:man in his posit:~on would not have made the 
statemenf unless he:believed it to be true. A statement 
tending to expose the declarant tQ criminal li~bility 
and offered to exculpate the-:··accused is not admissible. 
unless corrpborating circu~stances clearly indicate the 
trustworthiness of the statement. 

·, ,·)~ ( 4). ;statement of personal or· family history. (A) 

A statement concerning the- declarant's own b:~rth, adop
tion, marriage, divorce, legitimacy, relationship by 
blood, ~Q.,o.ption:, or marriage, _,(in.c:::estry, or other similar 
fact· of personal or family history, even tpough 
declarant had no means of ;acquir:.ing personal knowledge 
of the mat~er stated~ or (B) ~·statement concerning the 
foregoing mat-ters, .and death· a~·-SO, of another person, if 
the declarant ,:was related to th~ .other by blood, adop
tion, or marriage or was so intlmately associated with 
the oth~r's ~amily a~ to be likely. to have accurate 
i nf"o rma t ion· ··cone e r ning' the . rna tte t'·:'- declared • 
· · · · . )RtH~- . · · . · · . . , '· . .· . . · 

(5)·· ·Other exceptions.· ·.A_ statement not· specifi
cally covered by anyof the foregoing exceptions but 
h~ving equivalen~-circumstantial guarantees of~· 
trustworthiness, !f the court.determines that (A) the 
statement is offered. as evidence. of a material fact~ (B) 
the statement is more probative on the point for which 
it is offered· than any other· evidence which the pro
ponent can procure. through reasonable efforts~ and (C) 
the general·purposes of these rules and· the interests of 
justice will· best be served by admission of the state
ment ':into -evidence •. ·.-However, a statement may not be 
admitted. under this e~ception unless. the proponent of it 
makea known to the adverse party sufficiently in advance 
o~ the: trial or hearing~_ to provid~_the adverse party 
with a fair opportunity·. to prepare to. meet it, his 
i-ntention to offer <the statement an¢! the particulars of 
~t, inc~uding·~ the n?lme. and'. address of the declarant. 
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· Prio'r'!c:faho·:statut(fs br~·Rot·es:- ·:t-a:a?o coa~·.·ss· 9~·206/'9:~4oa, 
19~8-24,·.··19.:..3Jll·,: 19.:..3'21.4:, ; __ :·I.R.C~-~.-· ~~-(a).'; ·f._c·.··R.· ~5· • .-

Cornrrie'nt.: Rule ·.s.o4, by ··ae:{ign, recogniz~s tha·t w11'~:r1· a d~cla.r~rnt 
. is I'l~t · ave!ilab;I.e· ·-i:<' t~sti~y- ·in _person al'ld subj_ect to :. ,;· ... ··. . 
cross~exainl.natiori i' 'there are' s:Ltua tionsi:wh:ere -it·· ''is bet'ter 'to.·.· 
have his extra-judicial stat~.1Tl.e11.t thal'l.no evideryqe .Ci.t. all. Thus 
the rule provides for certairt e~6epti6ri~ to th~ hears~y rule 
which are appl~qa~~~ only ~~en._th~ ~~cl~ra~t i~ "unavailable." 

The '•r4l~ as' en~cted by Congr~ss s~bstarjti~·lly modified 
.the rule that was ·submitted by the Federal Advis.ory Committee. 
See g~heral·lt 4 J ~- Weins-tein· & · M•. Berger, Weinstein's Evidence 
;r804-3 to. 80 -1s· (Supp_. 19133). · . 

. . RuJ~ 8:04 (a) proyid.es a 9roag ·aefin.itfol'l of 
··unavailaQil i €y:~--O.~::·.a d~_q.Ja~.-~·nt .-' .. _lh11~· :BQ"4 (b) of.~~r:: ~ a .·.: 
Class ~:,~-ica t iort·: ·of )tear:~·qy :. ·exc,ept,i.on.s . al t d·eJ?~I)geri t oq ·:;:the 
·decla~:·ant IS UOaVaflabl~·it.y. , .· . . ... . ,,. '· . .-•~ 

~~::~·. . ' 

,,'";,·. The common law dld not pr·ovide. an 'indepe.nderd: definition 
of "uffavailability" as does the rule. Under the common law 
unava:Llabi>~it:y w~s. ir),e~,tricG\bl:y t~ied to· .. the h~arsa.y. exception in 

.whi.cb. it ·wa,s requi~ed. __ .•..... Als·o, .. wh~t. ·wq?· _sufficient to constitute 
'un-avallabll ity . 9.r its. equ.iv~le.nt •',,yarie:a w~ th each hearsay .. ' . 
exceptipn. ~l}e F7deral .Rule "'drafter~. Cit:t~~pte.d to. 'si.itiplify arid 
clari~y ··,t-hi.? s~t4~~~<>n by. qre,~ting a .. J?_rov'i'sl()n th:at. :?PPlied as 
ql}i~_qrmly ~S pc)·~H~ib~.e ,~q J;hif:) c+.~ss of hear;p~y ~XCE?.Pt!gnf? • . 

:.- .,_,.: . • .... : 0 : •• ,;.:.~~-~: _.:. ·.• •• ·:. ~ :· · .• , ·.,·. ···." .. ; . L_ ·- . '··,·· : .• ': ., ., •' ' • ' 

:·-.. ~c1.ahd._Jollows the~'common ·._law in _this. respect~· Idaho ·raw 
does riot ~~~a~~te ~~~~ail~bility from the giv~n h~ar~ay 
exceptions·which require it. Also, Idaho generally uses a 
defintion of unavailability more limited than that of the Federal 
prov~s~on. Wl)ile adoption of .the rule would ,giye,_J,()aho law a 
broader· arid more uniform· defi[li ttqn qf unavail:abil i ty-, · it should 
be noted.· that the rule does not. change the common law as much. ·as 
it reor~anizes it. · 

.. : .. ~\lbs~dtlOn. (al go,y~rn$. tl1e. <def:i.rii tiq~ :0.~. un~vailabi).ity 
which is- ·e·ssential. for. admitting h~arsay. s•tatemerits under the ' 
exceptions stated in subsection (b). 
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It· is importa,nt. .. to recogni.z.e ,that the crucial factor is 
·not the unavailabilit.y··of the witness but, rather the unavail
:ability of his testimony. The declarant's presence on the 
witness stand will not block use of his extra-judici~l statement 

·.if he refuses to a11sw~17, exercises. C1 pr iyilege r10~ to answ7r, or 
is su~fering f~om a m~n~al di~abilfty 6r impair~~nt of.memory 

·which results in the,~rtavailability of his testimony. 

In accordance w~ th pr.evious case law, Rule 8Q4 proyides 
that if the unavailability was catised by the p~rty offering the 
hearsay statement, the requirement of unavailability will not be 
regarded as satisfied. Whether the.unavailability has to be 

: delf:~··€irately. cau$ed is. fl()t clear.. Se·e. 4 J •. Weinstein & M.- . 
Berg:er, Weins·teiri' s Evidence· ~1804 (a) [01] at 33-34 (SUP.P· 1983). 

Weinst~in~also o6s~rves th~~: 

·The admis~i.b"iiity. of'h~ars~y against a 
defendant i,n a criminal case i~.,also subject 
to overriding c6n~titutiqnal considerations. 
In Barber v. Page, 390 .u.s. ·719:,; 88 -s.ct. · 
1318 i 2 0 · L ~ Ed • 2 d · 2 55 ( 19 6 8 ) ,.. • · ~ . • .·. the Su pr erne 
Court held that the c6nfron~ati6ri clause of 
the Sixth Arne.ndmel)t requires the government to 
rnak·e~~stringent ·.effort.$ tp r:end.er a declarant 

,··avaiJ!.'able. •· :~,.,. lea~er,sta~:c:i.a,rd:.~;.:;-p,Feva ils . in 
civil ca~~~ ~nd lri diimirt~l c~~~~ ~here the 
statement is offered on behalf df the 
accused." Id. at 34 •. 

Subsection (a)(l) is in actord ~ith the weight of 
authority and previou.s. practice i!l .. the fedet-ai courts ~n. stating 
that<•<:exercise of···.·~ ... cla,im of privil.ege try. a declar9nt SC:ltisfies · 
the ·r:·e·quirement of unavailability. A ruling by. the judge is 
requ:;i!'.f.ed, which, a·s the. ·Fed.eJ:a~ Advisory CommJt~~e Notes point 
out ,:::t~rclearly implies that an actual claim of privilege must be 

. made." Also,~as the rule points out, the scope of the privilege 
~ust· include the subject m~tter of the hear~ay statem~nt at 
issue. 

Subsecti.()n ( al:f2l ·provides that if. the decla):'ant· .. 
per.:si~ts in refu~in~ to::t~.stifY r~gardlp<} t~e sqQje9t:.m~tter of 
his statement· des.pi te an order to so testify, he· is c:or1~idered 
unavailable. This situation could arise when the wit.ness refuses 
to t~stify under an improp~r claim of privilege. If.the court 
tq~reby ordeJS . th7 .w.~tpess, ~ to., te§tify ·:and t\e .. per.~J.~~s. in 
ref\l.$li)9r ... '.the wi:tn;E~~$ will then be considered. qnavi.i~:table for ·the 
puipos~ of thi~·rtil~. 
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. •. •:.·.. . ,·. ·.; S~ba.ection (~) (3 )·.: pr:o.yiqe:~ ... ·t.hat. th<:. de.qlara.nt: is 

.:.,p9nslc:Jer.~~>.,i:lhci.yatt-~8.l~ i~. P.~>··t~.~~i~I~~ .· t,o·.' a· ia.ck p.f ~~me>ry of the 
·subject ro?tt~·.+: of,.:·.h~$:·stateirien.t.: .. :The. Fed.~.ral. Advisory .. Cornm:Lttee · 

,_.·Ngt~,$ · mak,e it :.:c'l~·a,r t:h~t·· 'the-.qepl,arap.·t: mjJ.~t •. · c;~tt}ally· test~f¥ as 
t.(). his .. lac.:k ... of .. nl~inOFY·. ·ThJs .. indic.ates, .. tbat t.he declar~l'lt will be 
_§·l1~je9t:: to: cr098:.~xaiitinei.ti<;>l) Oz:l·· thi~ , .. ~S9~~. -· .. A .p~pblerrr is the·. . 
·pof:!~-ibil i,t.y.,t.h~t~ .the· W.~tness,.mlght:. ·feign fqrget;Eulnes~. But. as<:.- a 

.. ·practic~l ritatt~r. '· ·-~£· th~. j~d.9~ · bt:+~eyef? .... th:i~ tq.:-be·- t.t>.e .. sit~ation, 
.h.e .~p.ouJ.g orqe.r the wi.tnes$ .. to tes.t:j.fy ··and if .. the witness·· · 
persi'sts ·in· ie~11s~pg·· he would. be :ui').ayai1aple .,.under .Rtiie 
804(a)(2)~:- ·· · 

If'"the court disb~ifeves the witnes~ and' 
finds~· that unavailability has not· been 
e~_~apf ~ s.p~q, ... th~ • ex tr;~~·d ud ~ctal_ .. ? tate.rnen t ... l11CiY, 
ne.veri:JJeles?, :~-~ t:.~rnes, }:)e qj~~rn:j,s.sible< as .. · a· 
prior;.> in9on~istent, ~tat.e~~nt · i(,, the·. . 

· ·requir~.rnentsi of Rule 8Ql(.(l) (1) (A}- a~e met.: ... 

'4 j .... weinstein & M. B~rger, W~instei,n's Evidence ,r8o4ca) [OJ.] at 
3 7 • see a 1 so i d • at ,r 8 0 1 ( d ) ( 1 ) ( A ) [ () 6 ] • 

. Subsecti_on (a) ( 4). prov:j.d.e~ tbat the decla~ant is 
. cc;>n~i(ie.r.ed .. ~un.,?Yail9·ble .. w:he.Q.·._·de.ath_ .. or then-existing·· illness . 
·ptevei?-t·,\h~~,·:e~~·prn}:'-appearl'ng to• te$:tify. · · , · ·. 

A·· probl~m :ts pre~ented by·.· the ~· then7-e:xi9ting" lang{lage 
of this sub~ectiori. The ~uestiori, not answeied· by fhe Fedeial 
Advisory .. CQ~mit~ee~~otes,. is·wheth~~ tbe court s~puld grant a 
qop~inu(lnc~.'. when· the i~lne.ss or. infirmity. ePP~c:trs. temporary" _ 

~~ .... While in fairne~s it appears th,.9,t-. it Sh?\ll.d" tpe. WPrding pf the 
- rule seems. to. necessitate only. th?Lt'.. the. dec~arant be unable .. to. 
appea~ at· the time .. be, was:- tq te.~ti(y~ . ~ti .gtp.er word.9/t· _ th~ .. tr ~a1 
judge may. consider t]:l~ declarant un9.vailable': fo.r .the,;i;;purpo?e .of 

·allowing the admission of h~p.rs.q.y ,~ven i::.l:>.P\19~ .. · .-the ll.I).9YaiJ,.ab:j.l_i ty 
of the de.c.]_c:tr::~Pt is tr ansi to'ry. Mc.Cormick writes ):bat; "most of 
the cases ,iny~iving · ternpor.~~Y di.sa,bili ty are hal}cLled by 
continuance.~·: McCormick, Evidence§ 253 at 610.·(2d·ed.~l972}. 

'This i,s a ~atter for· the trial judge·· s discretion 
considering the nature of the disability, and its expected 
duration, 1erigthof time the case has been pending, whether 
·delays, if any,,are attributabl~ to the proponent of the hearsay, 
the nature of the case; the .s igni;EJ.cance o:f. the disabled witness' 
testirnony,.the availability of other evidence on~the point, and 

.whether the n~tur~ of the expected·testimoriy and the subject of 
the .. he.:tr.9ay 0 §1:at~ment .... i~ ·_such .. tpat::. qros.s-:-exarnination· wc;>uld .. be .. 
:~.xpect:ed-, to .. be: par:t;j.cu1(3..:t;ly .. , he+pf·l1~ •. -.;This. p~oblern· is acce:nt:uat~d 
by the accus~dls• right of' confront.~t:ion in, criminal proceedings. 
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· · .The Federal::·~''Ad'vi~ory··· ~oi\lmittee· Notes tc:> ·'Rule:.B04 (a.). do 
. ···not mentio'n how the cortfror:ttati'on clause should be re'~'d int'o' the 
.···,,·rule· •. But, in a. ~itl.l~tion such as where· the· witness is .. only 
.. t·em~orar ily incapaci t·~:ted by i·llness,, the ·conf.r()ntati()n clause 
· may mandate that· the· trial judge: grant .. a. continuance so the· 

accused can face the witness·. Cf. Barber v·~ Page, 390 u·. s .• 719, 
>· 88 S.Ct. 1318, 20 L;·E~·:.2a· 255 (1968)• .. See also· generally· 4 J·. 

Weinstein & M. Berget', Weinstein's: Evidence 1( 804 (a l [ 0.1] at 
39-41 (Supp~ 1983) •. The finding.of inab~l'ity to testify Il\aY be 
made without holding a formal· he~ririg~ · In makinq·this 
determination, the trial court is not bound by the r~les of 
evidence except those respecting privilege~ See Rule ~04(a). 

Subsection (a)( 5) q prov:,ides that the declarant is 
unavailable if he "isa}:)sent f:~om·the hearin9and the proponent 
of ~'is statement hasbeen~unabl~ to p~ocure:his· attenqance (or in 

· c~se· of a hearsay e~cieption und~r Subsection (b)(Z), [dying 
·declaration], (3) [statement against int~rest], or (4) [personal 

.. ,. or family historyl, his attendance< or t·estimoriy) by proc·ess or 
other reasonable· means." · · 

This definition of unavailability is, along with death 
or. illness, the most ... widely accepted. common .law fo·rm' of 
unavail;pbili t¥~ ., However,. Jll()Sb cq.mm()n· ·1~w·· j~risdic,tions further 

···. qualify;· this ·,;·type ·of. unavailability·· with:;:·.the .~·requirement that the 
propone~nt of t~e te·st:imony must h§lve ·used "reasqnable diligence" 
to secure the att~ndance of the- abs~nt witnes~~ · 

· ···. The parenthetical· phrase " (or ·in' 'case of he~arsay' 
exception under subsection (b) ( 2), ( 3), or (4) . hls attendanc·e or 
testimony)" ~as adde~ by Congr~ss "to require that a~ attempt be 
made -to depose a witness (as well as to see·k his attendance) as a 
preco~ndi tion to the wi tne·ss being deemed u't'iavailable. The 
[House] Committee [that proposed the amendment], however, 
recognized the·. ptopr iety of an .exception to this additional 
requ:m~rement wh,~n it is the declarant's fo.rmer testimony: that is 
sought to be '··efdmitted un9er subdivision (b)( 1)." ···Report of 

.Committee on the Judiciary, aou.f?e of Represehtatives;:'93rd 
Congress, 1st Session, Federal Rules.of Evidence, No. 93-650, p. 
15 (1973).. . .. '·· .. 

Weinstein ·potrits out. that the. ·requirement that the 
proponent s~ow friability to p~o~u~a the d~cl~r~ntt~~a~tendance by 
p~ocess or ·'other reason~ble J\leans. has had ··a· constitutional 
c<)mp()neri t sin-ce BarJ;,er · ·v.~ : Page·f 390 u.s~ .· 719, :• 88 s ~ c~. 1318, 20 
L.~d·~ 2d · .. 255. ( 1968')'(h~ld· accuseddei?rived ·of r-ight·: to>· . 

. confrontatign·. where··•pript:. testi~onyof. a·:·Wltnes·s~·j w~s·.admitted· 
wtt~out• a. showi11g. ~·~hat·.prosec~tor·.ba~f m~de g'ood--faith·. ef~ort .... to 
o,btain:· his. prese1:1ce·. at tr;ie}_ll.~:·.·· Prior-· to that!- decis.iort, it,. wa~ 

:assumed that.:~::·tit1)avai1·abi+ity:vzt''e:~ulted if declarant was absent from 
the jurisdiction and immune to process. But cf •. Mancusi v. 
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.. Stubps·'i>· ,408·;::Q. S. :· .204-r· 92 :. S::.Ct •. :·-. 230~, 33 L ~Ed·.a2d. 2 93 (.1,972) ~~i Ohio 
v.c:Robert.s:;:.:-,488 U~ . .S •. : 56·, '100 S::.Ct.'.··. 2531,/65 -L~Ed. 2d 59:7 ,.(1.980--):-•. · 
This is:'·st:ill the. ·r\lle.··in' civil·caf:;eS·'Where ·inability·t()· procure 
~{the declarant's att·endance::·~ -.by rea·sonable:: means> is equivale·nt. to·' 
in~bility to·serye a s~bpoena. · 

. Weinstein observes. that· Congr.ess·,:has 1 by· requiring 
depositions ,·-.where possible-, .in certain ·situations;> expressed a, 
strong po'lfcy In ··favor:'of'·qepositions·. rat·h,er: thah;the:·he~rsay· 
exceptions· under (b) (2), ( 3·} or ( 4) if abs:ence~···unoer' (a) ( 5 ): is 
fhe predicate for unavailability. Weinstein advocates that 

·practical considerations:· must: be .. taken:,in.to account when 
.. ·determining whether,- the~-; requiremen-t·- tha.tx--.an at·temp~t to: depose the 
· dec1 a rant hav;e·t been;.made,:: should· be -:a< condi tion.:_o;f,':· admission. 
There are situations···wh~ri a· deposition:may legally· be:~obtainable", 
but it is not r.e·ason:ab1y pract·ic·able· to:-do so, particularly where 
a .relative_ly small claimi·,is ·overbalanced by th~ cos,t-: to obtain 

.·the deposition, or· where the ~vidence domes to_ light 'during the 
trial and. ai .. continuance,: is· not possible.- Some. states (Hawaii·, 

.Maine, Montana 1 :andWyoming) resolved the problemby omitting the 
., deposi·tion requirement. · See 4 J·. Weinstein & M. ··Berger, 
Weinstein's Evidence·1f' 804(a) [02] at 4·8-54 (Supp. ,1983) • 

. The rule is-qualified. by" the final paragraph of 
· ;·:·:subse.C:t_ion· (a~J~, ·whic-h:,:atat·es··. that .a declarant· is·- .not unavailable 

·. ·.wh·e:n ·t}1'e ·:a·ecf:a~r~·nt;l S·'".;absence''';:~:refusal' .. t·o·'.· festi'fy·,<-loss· of memory I 
;etc\,';·-~x!.-~i's· ·due _to the'···procurement _ -br · wrohgdoing of·· the· propottenb . 

. of b-is;rrstat·ament.}•~· ·This· portion of· the· rule is:~des,igned -to _ . 
prevenit a- party from ,cteat·ing the unavailability· of;.-·the dec:Larant 
in ·ord'er to gain an unfair advantage. It does not seern to apply 
to the situation where the unavailabi1'ity is< procured by a party 

· ..... who· then does not~ offer· the testlmohy. · In- such a: situation i~ 
seems the,de6larartt woUld- stillbe considered unavailable and the 
party who did not:i procure the dec,larant' S·;abs~encer-:::,_et~P,~•; may 
offer thee t~~tifudny~· 

. . . As: pr?evfously·· noted, Idaho,Y foll·ows-, the:·:b.ommon: law , 
approach· to- u'il"avail.abil:ity. ·.:: .. As such, -Idaho law does not separate 
unavailabil±ty of~ the witnes~ fr~m .the hearsay ~xcepti~p w~ich 
requires it. Also,· in only two hearsayexceptions does Idaho law 
address unavailability in ter.ms somewhat similar to .. the Federal 
Rule approach-. · These· are former testimony and staternentso-.against 
interest.'' ,: For the other two hearsay exceptiqn~ i11 which 
unavailability of the witness is required under the :Federal Rule 

· -- dying dec-larations· and statement-s of family- history Idaho law 
requires·the,declarant tooedeceased. 

·· · " The policy of r,ecognizing the '.una.vailab..ility of the, 
wi tn·es:s;' testimony,::notwi:thstanding' his. pnysicaJ.:::presenc=~.-- on· ,th_e 

~~·stand;· is' ·not.· without··some_:autho:rify, .-in .. Idaho.· Und,er ld.aho• Code· 
·'§<:55~q 2 .. -1,,· ::,~the:~.e:x·e9u:bi_on:~\oe~~ a!l.;:-;;iJlS br-:1.1men'-t/ .xn.ay·.-,,p~-1:~ s t:~bli.sh~,d- by 

· · ,proof' ·of· the: handwriting,. ·of'' a p~_r..ty: and ; of· a··. subsc·ri}:)ing; wJ tn·ess 
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. ::·',in the usual c·ases··· wh'ere :the. party and. witness ar·e . de·ceased' 
·· non-res-idents or ltnloc·atable~. or ·add_:i:·tiona1ly " [ i] n cas~ of· the 
.,,c·ontinued failure· ·or r~fusal of·, the witness to testify for the 
.space of one (~)·hour~· after,his appearance." 

With regard to the exception for former testimony, Idaho 
Code § 9 ..... 206 allows> the' admission ·at trial of testimony given at 
a former trial whe.n·:. "the witness is deceased, abse·nt from the 
state or otherwise unavailable or Ullable.to testify as a 
witness." It provides: · 

9-206. D~ceased or absent witness -
·····' : r;w:·:,:· Transcribed testimony admissible. --- The '::·· 

· .. testimony· of .a· witness who testified at.· the· 
trial in_an. action or proceeding in any 
district court of the State_of Idaho, when 
transcribed and cert-ified• to:. be':. br\.ie or''-' 
correc-t.· by., the .·cour-t repor~ter: ·reporting.' such 
testimony at such trial or:~proceeding, shall 
be admissible at any- subsequent>· trial be-tween · 
the same·'· part-ies· and·· re·lating·- to-' the· s .. ame 
suhj ect ·matter, when such wi tnes·s· is d.eceased, 
absent from the state or other~ise unavailable 
or unable·to testify as a witness. 

~i .cc>rft~·an'lon' p·roJi-ston'::-t;: -;:-i·a~hos,3coae··s··-9~i;o6. is I. R. c. P. 
80. which per:mi ts probf"· of former -testimony- at a trial or hearing 
by a certified copy o.~:· the transcri.pt,of, the former<testimony 

:·f-·when such evidence "is~ admissible in. ev.ide.nce at a,·later trial." 

_ With regard to unavailability a.s a requirem~nt· for. the 
admission of form~r testimony~ fdaho .Code § 9-206 ha~. a sc~pe 

:.;,·similar to that of Federal Rule 804 (a). In circumstances where 
the .. w;]rtness. ·is deceased or absent fr.om the state·,;· the. statute is 
·simlltar to the· Federal counterpart; where the. witness is 
"othe':twise unavailable or unable to testify" the Idaho statute 

, WOUldT>:seem to ,,;,apply· to> situation'S Wh'ere th~ ·witneSS lS" physically 
or me·ntally irl'c·apacitated, or is exempte·a· :i:r.om testif·Ying on 
grounds of privilege, or is disqualified. from test:Lfy'i'ng. 

. . ~ . . . . . ' 

_ . .· ?nly two c·a:ses. have· dealt expressly· with I?aho C_ode 
· § 9-206, ·and· they have not addressed _th~ issu~· of unavailability. 

In both State -'V.- Gish,·· 8·7· Idah(y 341,::393 P~_2d ·342 . ( 1964)' and. . . 
State: v. Nagel,·. 9~ 'Idaho. 1~9, 559- -P~ 2~ 308 ( 1977) r: the:·: .witness 
who-.testified at the· former trial was/ de'c'~ased at th·~ time o-f the 
subsequent action. The Cout:tl .. : the·ref()re, d-id .. not-• ment-ion._ the · 

·· si.tuation where- a witness is "otherwise unavail~ble o~ unable to 
· testi_fy .": . ~-In ·G;iJ;s;h.,·· th~ CoQr t· 'did:. 'c-ite· .. wi~h, apprbval: .. :an earlier 
:r:p~ho ca_se-,._. st·.~te: V•> Bi:.ass:field,!:· 40: ·I9ah?,;;. 203 '·:· ?3·2 P!· 1 '(1925) , 

. which'· de·aJt.~,~ With·· .. ~tle Situ~a .. tiOI) whe.re:>tt}ie: 'wi.,:tnes·s. WaS absen.t from 
· _tne.:.stat·e: •. .:.:..;t::n~:-,;·~:rrass:Eii·eldt·''i+,the·~~;1(Jo.ur:·t· ~-ollo\1/ea.;,~he _rule -_.at.···common 
law., stiiting·· "when it appears· that :the witnes·s.es who ·testified at 
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a. fOrmer tr ia~-:·a.t~>b~yond: the·,jti~isdlc-~i.O~ ·a~· the Court, an~ th.e 
. evideric~···· is. cornp~Oteftt __ ~na:·betwee·n···the·>:l;ime;:.J?ar .. t'ie·s ;· __ ·_ -~pv6lvlrig .•. the 
·Saine· issues, . a-nd' pfoper; d iligeoce· to· ·-s~ct:fre:'thei't'-·'at: teriq~rice is 

·t-;~shown·; a·s·:- ih t:hi~f'?':·cas#i:~· __ ·sUch .·eyiq~hce·'·I§ _·aCI11lip~ible·. • .. '• _ .•• _.-~ "··'Id. 
~:·a·t· ~07:. _ Th~ -.· regui_r:erneiit J±hat '-'p~ope-r ~:rfl·i~~n¢e"_. be>use~·t9· -_-. 
secti~e·". the'··attsfiCl~nce ()f:. the··abseh't' ·wlthes's'·is 'a '!common. cbnd i tion 
in o·ther··jur:i9'aictions\ ... · • •. , ;:,_ · ·· · 

In another decision predating Idaho·.code •' § ... 9-206~ the· 
Idapo $upr~.rn~ ·. c;ourt upheld. t}le ,ad_nli9S~()n .of f_o.r-m~r _ t~~timony 

··given at, a f>r ~Or· trial,. st~tihg': thaf the~ ql1est:~pn. ~hether the_ 
state h~(j- mac]~ ~- ·sU~·ficient. showing that~:-it.:\tfas unable to-::.l()~at:e 
th~ · withess:::Oia~d -·- ~ad·.exercis"~d·,due·:<difig~hc~:-:·wa~'~addr~s~~d~- to >the 
discretion···' o·f~}'-the-::ctri'?.tl :coure·:~·i<·,;'State . v~·· :.war a 'i····s! taafio:·~"6 a,< 1 . 
'p~ 2d' 620 (1.931)~' .. . . . ... (\ :;;-:•.' .i·• ,. ,; 

Yli.th __ rega~_d .... to _the a(imi~sion ~t trial·· .. ?f for!ller 
.. testirn.ofi~·~giveri·_a~·-·,~he·_ prelirnf~arY':·hearirfg ,: ·t:·i1e···rdaho .:supreme 
court: has··~not _ tr_e·ated ·-·thf~,:,: exception unde''r Id.aho· cod~ §· ·9-206, 
notwithstanding the ··:langti'age· "trial or ·proceeding"· contained Iri 
this·s~t·atut:e:~ perhaps ·because the wording of this section· is 
either incomplete or inconsist~nt~ In essence, the statute 
provides that testimony given at "the [prior] trial in an action 
or proceeding•-'···is admissible at a subsequent trial when "such.· 
··t~sti~()~-¥. ~t::·,ltP.lt?h<:.[ptior] ·trial .or .··pt;oceeding" i_s transcr-ibed: and 

·. · .certified~·:·--.:- (''Emphasis" add·ea..) · ·. . · 

.ct .. s_f9te··~y.--.~~ei":Io2'!_·tdaho·--'474, ·6J2 -P~2d 663 (1981), 
overr~~ling:·st'ate··v~> Villar·reai/>94 ·Idaho.,2.46j: 486·· P.2d 257 (1971) 
and its predecessor\c9-se,··sta.te v.··Potteri'6··Idaho 584, 57 P. 431 
(1899), overruling·"Territoty' v •. Evans:; 2 Idaho· 65~~ 23 P. 232 
( 1890) pr:sented u. [ tlhe·~·single'::lssue • ·..• . \tlhether .the trial 
court errecf il'l ?~lowing ~he· use· of ~he pt'~lim~nar·y he.aring 
testimony of.'a_witre~s -··who·· tt?aS pr~setjt a~·,, trji'a-1 b~.t.·::~-<~.fused to 
testify. i• 192 · ~dahd ·at· 476 •. AlthOugh :the·'·Court·;·made·'+reference to 
Idaho Code ... ~§. ·19-3~01 et s~q. ___ ( Exainina~ion · qff.:«··W¥t.fies-~;.es 

, Conditioncflly:;Yi' §§::19-320l'et·:. seq••'·i( Examit"rftidn·:o~·- Wi--tnesses _on 
·Commission)., .. ::~n.d ss· 19..:0821·~ ...... ~9..;;.824 · (allowing for preservation of 
·testimony _through· ?epos~tion by·- t~estate) ;''in -its discussion of 
the admissibility of_·•·th.e·· former testimony ··under_·.·· the- ~ppl icable 
Idaho la~, the Court:inexplicably fail~d to mention Idaho Code 
§ 9-206.:· 102 Idaho·at 477, n~ 6.·-·Rather; theCourt.relied on 
oth~r authotiti~s in holding~ the· for~et ~e~ti~6rt~-~dmissible. 

On the issue of unavailability, the Court in Mee upheld 
the 'trial court's finding ·that:the witness was .. unavailable" for 
live testimony, notwithstanding her presence on the witness stand 
under· the standards established•'·QY the s·up~eme· Court in Ohio v~ 

·\:Robe'rt::r·;· 448i u. s~-~··56 i 10:0 ·s i ct.-· 2531 ~ 65_--.··L·~·Ed ~--2d ·-·597 · < 1980-l ~-· -In 
. so·· r.t1l1ng, .;,_the· _Idah.o··: Co~rt _incltfded _·Fed •. R. ·. Evid ·• · 804-(a) ( 2) among 
.. the~-- a·u thorit'iJ~:g.:'ct-tie_d ~in .t~stippor·:t.:· ... ()j:.-,:i ts •·rufing-. . 

\,c(, ''• • ' .. : :,.:.''/", • 
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~· ' 

···<·'·~~\ .. · _:·. . _·,.'J:'l1e "Court. Jr,t.r:::Me.e . .J~~sqq§seq:.'.· the .. requi Iieroent. of 
.~'. un?iva~:J.~b.il ;t¥ onlx.,.·iri:-,:t;h~ "9•c:>ns~Jtu1:ionql_ s·~ns.~ al)q · n.ot. fn the 
': . .l'learsay .. :c()nt~x·t •. · A.s.c>pr.evio~is1y··.:.noted, .. the. qe~in:it:ion,.qf ._. 
· ;~•pnavailabi11ty" >~no7~ ~he>':h~?tr?ay rule may.<impose a 1e.sse~ ... qu_ty 

to prqdqpe th~ t~s.f.tll\<?ny .. -jit .. t:..t'!.al' .than is. ~:equired when' the prior 
,,, tes;timony. ·ts proffer~c:l·.~gainst.:.ap accused e1nd C'onstitutiona1 
· ... _cons.iderations require· a "good-faith" effqrt topr:oguce the 
:witness' testimony, which.may _include effort to· obtain a·· 

voluntary appe9rance:. ::. 

Attentl9n is a1so:dlrected t<). Stcite . v •. Shqrp, 101 Idaho 
498, 616 P.2d 1034 (1980)., finding that:. the declarant "was 

·. unavailC1bl.e· as. a .:wi t11~~s .. Jq. the .cons;ti.tut,iona1. sense. since 'the 
· pros:,~putori.al·.authorJ.ties .. __ l;l9Y~::maqe _ .. a .good;-faith ef.fo}:.t to optain 
. his·:!i?:resence at tri'al;' ··Barber v. ·Page~. 390 u.s. 719,.·; at 724-25, 

88 s··~·ct. 1318,- 1322, 20 L.Ed.2d 255 (1968). 11 101 Idaho at 502. 

. wtth,.+e9~~d: t;9 ~n~··.:e~~~~~JP~·. fpr,., .. 9e.posit:Js>tl t~§~d;mo11y, 
. the. Idahq. statutes· and r\l~es. WD.ich :exp~_~ss·~Y provige, f9 .. r:· the 

;•;, admission of s~ch .. , t~stimony_ w}1en the .. witness is not .avai]:.abJe 
·express a .hroa·~- pol icy~ a.s•to·-tbe requf:pement .·.·.·Of .unav,ailabJlity of 
the pbysical pres~nge~of the witnes~~ ·~· · 

I.R.C.P •.. 32(a)(3) permits the \JS~. of a depositio.n of a 
::! 'wLtneS$, whet!ler . <;>·lJ.'·n:O:t\;·a·· par~ty i ; eqr. ai1Y.:.\purpOf3~ '";·II if the:. COl1r t 

·f'i nd s:. ·. _.,<. .:·.;~·,,;· · · .,_ · · · · · · 

(.A) 'l'h~t the witness is dead;: or (B) that 
the witness · is,/at,-.. a .gre~ter · .. 9ist.anc~ than lb'o 
miles.- from::;:th~·"place.·of ,tria1.--or -heari11g·,. ,q.r ... 
is out o.f .-the s:tat·e .. of· ·Idaho,· .. unless .. it
appe~rs th.at the.· absence- of the w;tness: was 
procured bytije p~rt.y off~ring th~.dep()sition; 
or(<';) t}l(;lt th~ witness -~~\ugable t-o. ~tt~nd or 
testify b~cause of .age, 'illness, .il'l.f:i.rmity, or 

· impri.~oninent;, .. or. ·{D) that. the :p~rty off~ring 
the. d~positi9r.t:•has be~n .. _·_-tinab~e··. to:.·P·rocure th~ 

·.a.~ teffdance o+·; thee wi t.~ess· by S\)bpoel}a; or • ( E,) 
upon application and f10tJce, that, .. such 
e:J(C~ptio;nal,cir:qums.tances ,exist. as>_tO mak~ it 
'desirabl~, it1 t:he .. interesto.f,.justice -.9-n9. witb 
. a'ue ·rega~:.d-._to the.importanc~·\ of'pres~?n.ting ,the 
. testi~otl.y of .. witnesses_. orally: in ·open co~rt, 

to allo~ the de~osifiort to be- used. · 

In criminal rna~ter=·§ ~ ,_ ~¢.laho:: Co9e. Sl l-9.~1iOJ .. thrqugh 
. ;,- .. 19~3112 p~:ovide for .exaU\tnatio.n pJ_. wi1:n~sses. conCI.~t:lpr~~.l:Ly •-.. 

.. . section 19;...~:L.Q2. pe.r::rpi~§r::"suph e~at,ii.nati,Qn ~~.[wl.ben.::.:~t. mat.e.:~;-Jal. 
w'f tneS.s · f:o t":: .the.\.:' qe. ;eEHl~ant · i'$ a.bout:· tq .,lec;tve(· th-e; s'tat.~, 0 J: . i~t . ~o 

·Sick·· or • .. infi~m· as .to .af'fo~d ref(Son~l?l~ grour1d~· for appr~he.nd·ing 
,,. ;· .. tli'a t'. he . 'w i l·l· .. ,be;~·:,up.ap}e; tq ' a tt~ ng:;;J:h:~~ ' t r.i ~L.}! .• <! 's e q.,t i O.f.l····1.9 .~3111 ... 

permits either. party> to use the~ testimopy of a witness. examined 
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.conditionally' "up·on·:·its':'appea:r:ing that·: the' witness 'is_ unable to 
attend·, . by ·:r-:·eason'···of· his. death,>·insan,ity-;· :sickness>or ·\'.infirmity, 
.or of his· contintied·:.~ab's·ence.· front" 'the ·state.··~· . No ;Idaho decisions 
· ~n terpreting tili'a'VaiTabiTi ty unde'r; ~thl's sec~iorf have'b·een located • 

.. ; 

Similarly idaho. Code§§ 19~3201 through 19~3214 provi~e 
:-'for .;·exaniinat'ioh •o'f·;<'wftnes.ses· on· :a c-onnnlss'ibn~ Section<'19-3202 
pet1lllt's:. this i:ex~miry~l16ri,:~'lw'] hen• ·a mafefiar···wftness · fdr the 
ae·~~ndant .r:¢.side·:s· :·o:ut ·of·.<t~ftate:'.·"· ... ·sectioh·-.. ~·g-~·3214 ·pe·rl1lit:s•···ei ther 

, party ·tO· :·.use· a. depOs.ltibn takeri . unde·r: .:a ;:bommission "upon 1 f being 
shown. that the witness is unable to· ·attend from any cause · 

·whatever." 
. .':::"{; 

~~'·. · .. : :'Tqanit;····caae··· ·s·s· T9~·a2.r·::·th~·du<Jh 19-.825· ··provide ~:~or 
.conditional ·e·x:amihat;i'on. o'f· a itnaterial witness ·on ·behaTf of 'the· 
state when the witness is· unable t6 · pr·oC'u:t'e• •si.tretie·s:.r · A·· 
dep()sitiol'l~ in Ci criminal-case taken Llnder Idaho Code.§ 19-824 is 
admi;'ssibl·e·~as_•.eviqenc.~· · Sfat~:·.v~' ~hite·, 7 Icfaho 150,· 61. P. 517 

. Ci9oor ... see>also :s·tat·e_v~ zari~nga; ·14 Idaho 305,.·9·4 P. ss 
('T908)( amon·g prerequisites for admission, state must show that 
wi tne·s\s is uh''abfe• to ·attend by r'easo·I) of his death, . infirmity, 
sickne·ss, or ··insanity,· or· of absence from the state·, and that due 
diligence· has been exerci'sed ·to procu·re pres'ence of such witness 
at tri-~1);. ·Stat~. v. Ireland, 9· Idaho '686, 75 P. 257 (1904). t:•. 

· :Thes~·fc··ase~·,. m~:·s'.t'J<>of .dqurse::·i:• be·.··-~·e.ad .-against· the'"·cons ti tut iortal;f:. 
·:consideration~s'·:a~sc~ibed · abO've ~·_;.·.,- ·· .. ··· · :; 

. Idahb'~r~minal Rul~ ,15 incorpotat~S the policy of these 
crinu:~;~l;: code. provisions •. · .. r.c~,·R .. 15( a:) ·r:>erm-its eitiher 
prosee;utio·n ··o.r·~, de.f.ehse: to depc>"s·e ··a wi thess upon• order of the·· 
court "[i]f it appears, that a prospective witness m~y be uhable 

·.to attend or prevented from attending a trial ·or hearing, that 
his 'tes~irtiqny'is• materia~ and thr;tt J}. is nece~sary to take his 
deposition' in order ·to pre.ven:t ··a failure of_.j u·stice ~·" · 

r .c·~·~. _IS{d) .. p·r:ovide.s. ·that -:·the ·aepo:sl:tron m'ay. be· taken 
orally· ·ar by·j~tr1 ttl7fri· T~ter·rogatqties as provided· in. the Idaho 

· Rul·es o·f CivLt··Procedtire.· · T-.c.R·~· lS(e) provi<;l'es for substantive 
tise' O'f the· deposition and the requirements of ·unavailability ·at 
trial :as· foi:t.ows: · · · 

(et Use. ·At the trial or upon any 
hearing, a part or all· of a deposition, so. far 
as otherwise admissible under the rules of· 
e~idence, rna~ be used if it appears: 

( 1) ,That the wi-tness ·is dead; or 
(2J ·. That t~e .witness is o·ut· of the state 

·of Td·ahO/· u·nles·s·it·~ppea·rs; tha·~·the··absence .· 
·of /the.,.wl;tness· is pr~·q·uted· by the party 

~,· i;.;'·'offe~r.tn·g ·. tli':e··· deposi f·:rbrif::.Oci'r· ;.):-; .. ,. · 
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1(·JJ ~That >the witne.ss .ds. unable .. ": to ·attend 
or te~:tify .b.ecaH;Se. of .. si.ckne-.s·s ;·Or' infirmi,ty:; 

( 4 )· That the p~r ty offering . the 
deposition h:etS. been unable to: procure .the 
attendance of ·the witness by subpoena. 

. . . . 

In. the .<>nl¥ ·d:epis;ion located. i.n,terpr et ing I. C. R .. ,15, the 
Idaho Court uphelct the d~nL31 of de.fendan~'.s request;. to depose 
the prosecutr,ix where there was· no sho.wing whatsoever that she 
would be unable to attend the. trial. See State v. Filson, lDl 
Idaho 381, 613 P. ~d .9{8 ( 1980). · 

With regard to the exception for declarations against 
·interest, Idaho Code.§.9-408 allows the admission of declarations 
agaiq~t interest when .in writing and the .witness is q~.ceased, 
provided other requirements ar.e satisfied. · 

Adoption: of. Ru'ie 804 wpu1d, ::r~pl.ac:~ cur r,.e.nt.· Id~~o . law 
.. with an independent coe.fini tia,n: of unavail. .. ability. ,app~,icable in 
~the hearsay conte~t. The definition wou14:~pply inc~Ub~~antially 

. the same manner to. each of the :hearsay. expept.ions ... that 
·traditionally. requir:e the. unavailability. :,of the decla.ra11t: 
former testimon~i.diing declarations, s~atements. again~t 
interest, and statern~nts of personal or family history. ~he rule 
wquld s irnpl ify anq' ql~~:ify. tlfe: .1a.wt< in.>Idal"l,o. bec~::USO,t~~ it uses a 
uniform approa¥ch which .. iS.;·not. depetjqent,_~q~::···t]:}e ,·:·h,earsay exc.eption 

. under which the testimony·. is offered. . In addition, adoption of 
.the rule would brpad.en, t.h,e .d~.finitiqn .of .unayqilabilJ1:Y under 
I.daho law. The rule focuses on .wh.ether .J::t)e wl.tn,ess~ ;.testimony is 
unavailable and not rner.e1.y ·,whether the w.i tne~s' .per.son .i.s. 
unavailable. 

Also, by adOpting the ~rule, Id~ho law would be provided 
with .. , . .,:two important. :saf~guardE?. Most important, and worthy of 
cons.l.d.eration, is the Rule 804(a) (5) requirement that the 
prop<?::nent of t.l)e :testimony must hay~ r~~sonably attempted to 

. proc,l.J;~;e the t~stimqny as. well as the attendance of the absent 
.witness when ehe t~st~Il\ony. is offered under .. 804(b) (2J,. (3) or 
(4). This requirement that:. the proponeryt attempt to -~epose the 
absent witness wo~ld impose a burden~ But, at the same .time, it 
points out the fact that if at all possible the courts prefer 
that the de~lara~t be.subj~ct to so~e type of examination. · 

' ' 

Idaho bas not :ruled ,90 .t~e que$tion .\tlhe.ther .. a declarant 
is unavailable notwithstanding the :e~.c~ that he pan. be subpoenaed 
through the court of a siste~ stat~ if located in such state. 

·I. R. C. P. 32 (a) ( 31 i~r·· the same. aet E'e.deral Rule of Civil Procedure 
32 (a) ( 3} •... The .o:I.daho Committee ·-Js, .. 9£ .. ~he a pin iort, in view of. the 

.House Committee, cornments,t that'· an·.attempt: :to .. suppoena. and depose 
·:::,in· a sister stat~ would be. r~qui.re.d befor:e.. a W:~,tne~s in a sister 

· · .· .. ·s·tate ·would b~;,~.deo.tared·'~,tinav.aJ.~l.able.-';; in .... · Idahq_,. ·,.if .. ,RuJe.··. 80 4 is 
adopted.. The Idaho Committee is of the opinion. that .the better 
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'policy '·is·~·to~·.·requi'te ·the test·im?ny of :a ··witness•· when it.·can be 
made'·avai-lable·>rather than·:r:esorting to hears•ay t:estimony as· to 

;::what .·the witness-.:might · ha~e ·said~ . 

Frir the Idaho statutory and rule provisions relating to 
·subpoena powers, see Idaho Code § 9~704 (service on concealed 
:.wit'tiess); § :·g..;;709 (attachment of w-ii;nes~); §§ 9-711, ·et -~ 
(examination•·or production,· of· prisoners):; r.:R~C.P·~·· 45 (s.ubpo·ena 

· fdr·, attendance· of witnesses)·~:-_- With regard to ;,criminal -ac.tions, 
·,see Idaho -Cod~·§§· -·19..;.3004'1· et .• __ seq·~- ___ (·subpoenaes·· _.for· ·at~enda'nce 'of 
·'·witnesse.sJf _§~ 19:..3912;._ et. s·e9:-{t.Jriifo•rm ·Rendition ·of ·prfsorters. 
··as Wi tne·sses •·ii'l: Crirninal·'·Proceed·i!'lgs · Act)·; ·I. C .:R. 17 ( subpoe·na 
.. for'·a'ttendance·:of witnesses). : ' 

·.- ,_ . ' . . . . . ··. ·~~.:..:./~!: . .. .-· . . . 

With _regar-g ~.tg ;d~p6s~ti.9r"t$. ······E?ee·fT. R.C .P ~· ···•27. (/depositions 
before action); I ~R.C~·P• 30 (depositions upon oral- examination); 
-I.R.c.P. 31-(depositions upon·:·written··~uestions); Ii:R.C.P. 32 ._· 
(use ·"of depositions). As ·to ·depositions· in criminal:'actions, see. 
Idaho Code·§:§ 19-3101, et seq • ·· (examinat.loh of wf,tnesses · 
-conditionall-y)~·§§ 19-3201 et ~ (examination of witnesses on 
commis:sion); '~ I.C.R. ~5 (depositions). 

. . ·• · ·subsection (b) provides for four _specific hearsay 
·' •. :exC,e.P~i:oh_$'?o~q~tiorred ·o~···· the.· .. un~vailability of· the.· witness·~. ,;· ·:: 
·subpa~·t:.~"'·(-5.:) _.,ti:ih)v·fqe·s··?·f<fr:"··.- "ot_}1.e:r·• exc-eptions" · not·-1specifically:/i::.t:::: 
.. ccrvef~ftf- by-: the,·. four specf.:ffc ':::exc~ptions ·.if they have "equiva2ent 
circurifsfa.ntial guarantees of trustworthiness" ahd if additional 
·crite:Bfia7 are satisfied •. Subpart (5). is identical to the "other 

·· ·excep13/.~tons" -·provision of ·Rule 803, ( 24). 

The notes·of the-Federal-Advisory Comll\ittee.with-regard 
to. Rule 604(bl state tha~ Rule ~0~ ~:is based ·upon- the. assumption·. 
that ·a·· hearsay stateme·n.t falling·within·one'of ·i·ts'ex·ceptions 
possesses·· qllc31 i ties· w}?.ich jlist-Ify· 'the '--pos•i tion that ··'·the 
avai.l_a.Q.~lity·'of ''a declarant·· .. ·.~s:·not ·a'··r(?l.~Y:Ci.Ilt.·:.:,~',ictor ""in,. 
determfn~ng·'.- ~qmis~i~ility. The· instant rtiie -·prOceeds·,. upon a .. 
differe~t ''th.e5ryf·:hearS(iY which admltte<31y· is· not equal in · 
quality; t():' testimony of, the. dec}arant '<?n the stand may 
nev~rthel~ss be·ad~itted if the declarant is unavailabl~ and if 
his· statemerit.·'rneets a specified st-andard. The r\.ile· exptess~s 
preferences: testimony given--on the stand in person is preferred 
over h~arsayr and he~rsay, if of the specified 9uality, is 
ptefeired.ov~r cdmplet~ loss of th~ evidenc~ of the d~clarant. 
Th~'exceptions·~volved at co~mon law with respec~ ~o declarations 

:of-unavai1able d~~lararits furnish the basis for the e~ceptions 
_·:enumerated in the rule • 

. ::;'' . .Subsection (b) ( lJ :. "former ·testimony~ ·is defined ·as ::-. 
testimo'ny g i v·,e;n-.--as·~ ·a ···witniess ·at:'~ anoth<~'r · hearing· of·: the same or a 
different pro~eeding, or in a deposition t~ken in compliance ~ith 

. t.:.'.· ·. 
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1aw in the co.l.).r9e ·o~:···the same ·or· ,anothe( proceeding, if the .party 
· against~whom the testimony is now:.offered, or~ in a 6ivil action 
or proceeding, a predecessor in interest, had an opportunity and 

·similar motive to develop the testimony by ditect, cross, or 
redirect .. examination~ 

Just what\type of ~roceeding a~ hearing qualifies.under 
this~rule is unclear. The~federal decision& $Uggest that it is 
only ne.cessary ·that the .. prior· ,proceeding gave the party against 
whom the former testimony is offeted the.opportunity and motive 
to;cross-exarnine the d,eclarant.· .Se.e, .~.g~, u.s. v. Bowdach, 414 
F. Supp. 1346 (1976), (testimony by un~vailable declarant at~ 
bond?'f.:::revocation hearing was admissible in a .subsequent criminal 
acttdrt"because the government had 'an opportunity and motive to 
examd:.ne the witpess);. ~LRa.v. McClure.Assqc.,_Ipc., 556 F.2d 725 
(4th ·cir. 1975),.(the.col1rt assumed, but did.not decide, that 

·, 804(b) (1) applied,to.>,an".a,dministrative hearing, .. but bece1use_of a 
lack of opportunity to cross-examin~ the declarant, -the former 
testimony did not qualify under the~rule). 

In the case·of deposibions,-the~ondition of 
cross-examination is satisfied if _the de~osition is taken before 
an officer authorized bt law to take depositions·. 

,.,. ·_·The:~:l;ule :·req':lires ·that ·~-the. par ty>>ag.ainst whom. the 
. testimony is '':'flow offered,. q1· ,;_Jn a,· qiviloc,ia.ct·ion ·or proceeding, a 
predecessor. in _intE{rest,·· had ·an opportunity and· similar motive to 
develop the former testi~ony.~-

The common law developed two requirements: in order to 
ensure that the former examiriafion of the witness was equivalertt 
to what would have occurred at the subsequent trial had the 
witness been available: . identity of issues and identity of 
parties. Rule 801 (b) ( 1) ·broadens the common law rule but does so 
expliJtci tly only insofar as the id~nti ty of ipsue r=eq\}irement is 
co~de~~rnec). · See generally 4. J. Weinstein & .. M. Berge~, Weinstein's 
Ev id'e'rice ,18 0 4 ,{.b) ( 1) [ 04] ( Supp. 1983) • The rule· places; the focus 
on mot~ve to develop the prior testimony.rather than:.similarity 
of. issues, although similarity or di,.ssimilar i ty .of·. issues can 
affect motive. The decision~whethei;there is:sufficient 
similarity of motive· lies .within the ~iscretion of. t~e trial 
judge. 

,, . '• ,, 

·with regarg to iden~ity of the p~rti.e·s, Weinstein sta~es 
that ''the· cases decided·· since the enactment. of Rul.e. 80.4 {b) ( 1) for 
the. most· part ··indica~~ a·. reluct.Cince to·inte,J:pre~ ':.Pt:~<lec::~ssor in 

.. interest·' iri its old, narrow, substantive . .19-'o/ sensE! r. · q:e· :pr l,.yity 
;:which would require the party to share a property interest with 
_the predecessor in interest." 4 J. Weinstein & M. Berger, 

,,."/.Weinstein' s-. E.v-ideo,ce-.. ~~ ~:9:4-('bl t}. )_[04] ·at 67 ... ( S,~PJ:?. 19 83.) • 
' . . . .~·.·· ~,;;;: , •. ~ ;} . : /l·< .; "': :(, fii;;:;.•' . . .. ~= :. ',. '. ;_ :·t 
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.i. ·•. ~_he>'·"gred;~~e~sp:r· fri "j~f1;~e,ies~" . ·limita'fiort' -~·ppT~_cab·le .in 
ci v·il ·actiO~s- · w~s··'added ·tiy. __ Congr··ess an~ ··has:· ·r.·ed tb ··sO'm~ conflict 
.::rn the ·fe'd·eraT .·_tlecisio.ris······as: :~o;··its.' 'eff~'c t . OJ!'. the' n slmf.far"n\ofiv'e II 

· ·appro·acn·· conta,ine'd:···tt1 ::th~ ':rJ'ul.e: ··propo~3~a· by the 'Feder·•aT· AdvJsoty 
· co·rnmit.te~··. ·· ... ;The ~f!o'l:I$~ ·J9dic_f~··ry C<~>Imnittee i'ns:t=rfed. -~he··::.· .: · .. ·. · .. :· 
limftati,drii hav·in·g 'deC~ded<i~h.at-····i't '.\\fOl~ld be· ··genet; ally. tinfa·fJ: fO . 
. impo~e · upon·'·:a ~par'ty•:.t11e .. re.spon'E)ibillt'y··:fot· a·no~her' s· exa!Dination 
of a:· wi~ne .. ~s~··:- In ··Lloyd_··v ••.. Arher:fcan._ Export ·_Line·s~' ·Inc .·;··.·5~.0.."F~·.•2d 

.···1179 __ (3cl:q~i:r ~::)•, ¢·e··r-:·t:. __ ···a:en±~ctf'··.·439···u.s~ ···~69,··99 __ s~··ct· •... 46T/~·s8····· ..... · 

. ··.L.E~ ~:2q :4:2~,· 47 ::A •. L.·R. Fed. ·"874 __ :.- (19'?.8)-,' :d~~e •cou·rt. _· cb.nstrt.ied :'the···· 
_:··"p'rede'~·esso·r,· .t·n.::\tq~~r:~-~·t. n ia,rl'gu~c;f~ tC) '·requ±_r~ on·ly that ·"'it·::·, .• 
app~,~r ·.':thai:· :~h· t±he ·for~er: suit •· .. ~a ':·party ... hav.fri.g· a li~·$ .. !nott~/e· tO' 

·.;·cro$s-exa.Jiti~'~·::·1 _a6~·l1'·~-_,th¢ · pcune~':ma·~.t'er;_s· ··,as _th'~:: .. J?·re·s~.'rif::· ::pa-.r.t'y::.w6'tfid 
· have·;:.::'wa·s:- aqd~or:·a-e .. q;.:'ari :ad'·eqliate .:op~or,~uri'ity ··f~r; sti:ch >e~·amiriation • 
. . · ~.,., · ·ta. •:·iit: 11H7:·: ·:Thus, ·'te'st?irri'()dy··.f:rbm,:·.'a<Goa's't'·:·G.ua:rd 
administrat'fv'e ··inqttity 'vhis 'field c:i'dmt'ss't·bTe iri an •act·ion by 
i_njured crewmen~ .Accord Carpenter v •. Dizio "·. 506 F'.Supp. 1117, 

·1124' ··· (E: ~~D ~· :.!pci:. ) , .. a ff '-~> w ••o·~·t ··o-p'i\n ioh·,: ~67 ~ . B' .·2a · .. ;1,,29 8·"' ( 3q 9 i r. 
1981)'(a'dmi:·tfed testtmony fr·qm··qr5im'ina'l_prb's·ecution in-~ · · · 
subsequ.erit civil rights action ar,t~~fing· out of· ·an alleged . 
beatif-\:gr ........ But ·cf. Zenith Radio Corp. v~ ·Matsushita ·Eiec. ·rna. 
co., ;,5'05· F.Supp. ll90,": 125 .. 2-55 (E~D. Pa. ·r980)(distingu.ished 
LlOyd);. In re Screws ·Antitrust Litigation, 526 Fo.Supp. 1316, 1319 
(D. Mass. ·19~~-)'(r~jected 'Lloyd a!'proach but admi1:ted prior 

· .('tes,~.i1tl,oriy -• ~·rjo¢r :.::RL11e·<~0_5·.fbY (5) ~--·:<tn sre 'I 13M· .Peripheral··. EDP ·· DeV:i:c.~s 
· ·A'rftf:br:·u~t::·.·>:t:ii'£!:£Pgat·1·'o'fr; :·>44~ ;:\FfSU'pp .>:~:110 . {N~'Df :, C~l. -~/197 8) ( rej e'ci±e:d• 

·" sftriii:~~:r;l'tY::; in ·mqtiv'$·'~ .··ap:p~O'ach ·;and reft.ts.ed :to :adm~ t ·testfrtion}(:?:; 
frOm. :BF fqr :··proq·~e:diQ,g$·; un.cj.er :Rule .. 804 fl? )'(5 )') • · .. :1\.lso !Cf. In ·re .. 

. Master::::.:k~y .•· A~titrust:.>Lf tigatLon·,;•·_72 F ~-R •. n.· 108 -. (D •. cor1n. . , ... 
_.,;, .. 1976 r~~testimoriy·:·:in ._.prior:·'a.ntit~ust->pr()s¢cut~.e>n._.?9~itii,e'd in . civil 
· anti trus_t achidn; United ·'States. was: deemea·- ,to· .. be prede.cessor in 
interest of plaintiffs)'.· See generally A.nnq.t}; ·47 A.L.R~·Fed.-·.·8·74 
(1980). . ... 

With regard> to· tihe . oppor.tun i ty :to ct .. oss.~e.~Cim.J..ne, it must 
. be ri6t~d >that. actual drbss...;.;ex~rnirn\tiori is not >requir.e<l .. under the 
hear_say .. rule. ·;<Ge~~rally, . t}fe·~~-fuere .. · oppot-~unity :tO. e}ferci§e the · 

:·'right· to cr()s-~·~exam~rie will :'.suffice;; However, . in some · .. 
situat~o~§J-,th~ fe~eral ~do~r~s have ~~ld th~t the "6p~6itbnity~ 
for ct6ss-exa,.m±riati6n ~:Itlust. ·oe :meaningful i in 1 ig~t· of' the 

···~ircumst?inces- which prevail when the ~ormer testimony is ,(jffered. 
·The f<:der:al. co~ I:' ts, .··· hd'fevet / ·have :·"apparently· :not ·extended .. this 
philosophy to': exclud~ pr:ior 'testimony given ab·pr:eli1Tl.~nary: .·· .. ·· 
hearings. See generally 4 J. ,·weinstein & · M~ Berger, Weinstein •.s 
Evidence '804(b)(l)[02]-[03] (Supp. 1983)~ 

- ' ~-. : ( . . . . . . . . . . . ' •. 

As previously not~d, Fed. R. Civ. P. 32(a)i Fed~R. 
Crim~ P. 15 and federal statutes govern the use·of~depositions in 
civil and criillina1_cases -in the 'federa~ fOt1rts. ·. They create. 
t~eir .own·:,e~ceptiorts·· to the hea~say ··rule<· in the . case· of 
uhavailable 1;~d~poi1ertts ,:~:wl}ich ·Ru.le~: .. 8QQ· continues.. . 

: -:· .: ~~ -~ .:· ;' ' :-:. ···:.;_ .. :·· .'· :~."',. ' . . . : :. . .. 
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-Ru.l.e 804 CJ:?,J.(JJ proyi:d;~s . that. fp:r;;mer. tgst.imony may be 
off~r:ed ag,a_il~s.t 1:,h_e: j;l~ .. :rty .. py ,whpm .. ~t; was>-prigi~~llY .·<?.~fered .~ho 

. _,,bad ~he .. opportunity. to d~vel.op the te9_tim.ony "by direct • • •· . or 
redirect examinati.on." WeJns.t.e-tn ._obs.er.v.~s ·~hat· e1+tl.lo.ugh .. in . 
accord with prevaiJ,ir}g practice, the provision- raises pr:oble.ms 
~hether direct exa~in~tto~.oright to~~a~eemed tha ~quivalent o£ 
;\cr;os;s~~-J{ami!1ati9n as .. a._rl ad~qqClte s~_1:::i.sJaq1:,ion of the .hearsay. 
rule. The commentators Cl,nswer "ye~ ," as :.qid the Fedetal Advisory 
Committee. See Federeti _;Ad~isoty Cqlllmittee N<?tes to. Rule · · 
804(b) (1); McCormick,. ~.vidence § · 255 at 617 (2d ed. 1972_); 5 
Wigmore, Evidence § .. 1,3~-9 ,at.l05.J3d. ed ~940). ·. __ See also. dnit.ed 
States v. Henry, ... 448 ~-~Supp •. 819. -,(D .. N.J'. 197:8.) (defendant. may 
of_f_el:~f.'_in evid.enqe. grand jury test~m.ony: of ~wi tn~ss who r_efuses to 

.. tes~;:~::f.Y at trictl since-· it w~ll. be ... offered against .th~: qnited 
'sta~~gs, the same party.which }1ad the OPP.Ortunity and_: .. :~imilar 
motive to develop the ~e~timony on- dir_ec.t _.examinatiqn)._.. . 

with re·g~rd ·'ft;·· ~o~m~r_. ·t_~~ie~~qny gJF"'en ~t····:~.--:'·p·~:·r,:.q¥: tEial, 
Idaho Code § 9-.206 se.em$ to Jje a co8.ific~.:tion of the conunon law 
rules. As seen.ln the statute·,. i1: :is ·r;eq:u-ited that· (1)-~ .. the · 

'· proceeding from which the forme.r te.s.timqnl{; is tak~n be et· state 
. diatrict court; ( 2) the t:estimony pe o;~e-red . between . the same 
parties.as in the +orrner tri~l;.(3) :.the.t;_estimony relate to the 
same subject Il).atter; an<] (.4),. __ .the,'de¢lata.rlt.· be shown;.to. be 
l1nava-ilable •. 1;~~-Alt.hou~h:. the stq.tute,,.r-e':f~er;~ .. to ident].fy of II subject 

-:·matter", .: irt · i;,l:s. 4e.c.l's.~Ot;l·s. int:erpr.~.t~ng -:,t.he .. ,: re.quir;.emen.ts 9f the 
statute, th~ Idaho·;)Suprz~m~. Court haf? ilt\p,lie<J · th:~-t: ide,nti ty: of 

• 
11 issues 11 will E?U.:ff ice as we.ll. · See state. v •. Gish, )37 :J:.9Clh6 3 41, 
393 P.2d 342 (1964); State v •.. Nag:el,,.~~-I9al:l,o 1?9,$59.·P.2d 308 

~- (;1977) •. Cf. Matter-: of Estate .of .. :Eliq.sen;: 10:5 tdapo 234, 668 P.2d 
· 110 (1983.IT"The subject matter requirement of I.R.t •. p. 32(a) does 

not demand. precisely the same $Ubjec.t matter but only that the 
issues be substantially identidal."). · 

InState v. Brassfield, 40 IdahO. 203, 232 P. 1 (1925), 
the .J?pl..lrt pres.~nted what may .b.e ~alleq:-the general rH:Le regarding 
the ;._'J:.se of fovr;mer testimony in IdaD.o. Tpe court stai:;;~d. llwhen it 

. appears that -/the wi tnes$eS who testifi·eq at th~ fqrlt\e~ tt ial are 
beyond the jurisdiction of the court 1 ; an<;:! th~·-eviqenc~ is 
competent and between tbe S9\me parti·es, Jnvoly~pg the ~a:rne 

L ·-issues, and proper diligence·· to secur~ their.attend.anp~·-i~· shown, 
as in this case,· suc.h. evi<I:en.ce is. admiss"iple ~ •..• " . Id .• at '207. 
Accord State v. Ward, Sl Ic:lallo · 68, 1 ~,29 620, (1931) ;'""$tCJ,t.e v. 
Johnston, 62 Idaho 601,: llJ 1?.• 2cl·,809 ( 1941) • 

.. . ... . ' .· . 

With regard to former testimony given ~t a preli~inary 
hearing,. Idaho has no statute or rulE! proyj:dingfor admissibility 
of.such evidehce~ · · · 

...• Althougl,l_ .. : :Id~ho Gqde .··~- 9~2QG ref~rs, tQ:; t~~-'tiworty ' 
tran~cr ibed·· ci.~d:-:,··,:ce_ptified··by:::~.th~~Mcourt .•,t:epo_r:t:~;r-;:r~t:r~port.ing .· sU.Gh 
testimony at such tr i'al ··or P:t:'Ocee''ding., II and arguably may include. 
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a pr.oce~dii1.g sue~ as·.a·preliminary· hearing, .the point has 
. ·appa.rert€:ly ···never .. doeen i: a'i·s·ed arid; . ther.e· are rl'o. · Id"aho ·ca:se s 
.discussing :it·.· >The IdahO decisions ~relating· to ·former· testimony 
given at:a"preliminary·hearinif~ontain~n6 reference to the 
statute,: which~ was :'enacted in 19'4'5. 

In .the early case of Territory v •. Evans, 2· Idaho 6:51;· 23 
,p. 232 (1890)~ .the Idaho Court ruled that former testimony given 
<·at ~·-a: prelirnina·ry hearing ... was· adrritssible . at tr iar~ · 

Howeve'ri· ··in>State ~v. Pdt.ter, 6 Idaho •.• :584, · 5·7 ··p~\Y431 
( 1899) , thEf Idaho ·cour·t determined tha·t :the. statutory ·scheme ''for 
depos·~t~io~s ,·ft;'l cririririal actions ·,:;·f'seCtfon:.·;:9~206·.did >not, e·?Ctst;J ,· 

·~·in'dicatea.·an<;~inbent to· exclude<prelimi·nary ··hearing ·:testimony at 
trial· and :poir1ted .. ·out· that-:.,a pre'FiminarY,,·he·arfng··~·aoes>;nc)t ·offer a 

· suf:ficient inc·en·tive to. effectively cross-examine w:i fnesses'.. The 
·court held stich ·evidence inadmissible; overruling Evans. · Potter 
was followed by State v. Villareal, 94 Idaho 246, 486 P;2d~57 
(1971), holding that former testimony given at a preliminary 

, hearing did not qualify in this· hear say except ion. 

State v. Me'e, 102 Idaho 4 74, 632 P. 2d 663 ( 1981) again 
·pre·sented the· quest ton whether· pre1 iminary hearing testimony •"Can 
be admitted at~trial again~t the, accused fo~ substanti~e· ~~. 
,pu.rpo~ies~ ··.rn.~;:.,a.:.·.tnre:'.t~·~··two···decisior1· the· Idaho····supreme.,Court<:., 
·averr:ul:ea-'·vtll"artea.f.:and·'i'Potter, holding that ··former te:stirnon:y·. 
given at the·· pre-liminary hearing is ·admissible when the declarant 

. is un·available.'atid. where: .the·. $t·ate< J:1as maclE~. a goOd-faith, effort 
. to produce· the declarant. · The dec'ision discusses the 

:-:';c··conftontation issue· at length bU:t >fails· to· specifically address· 
the heatsay:.question other than to conclude ·that .state statutes 
do not mandat~ exclusion and that t~e majority of other totitt~: 
recognize the former testimony exception~ 

The Cou·rt in M:ee distinguished former testimony ·at a 
preliminary hearing (equating 'it. more <with : .. former .·t::~.:timony ·at· ·a 
priof ttial) from deposition testimony; arid -'de·termihe.a that the 
Idaho:sta~ute~ goveiriing the use of depositions in criminal cases 

·were not determinative ·as to the use of "former testimony" at a 
preliminary hearing. The Court observed that whil~ .. there wa~ a 

· ... historic concern ·by the courts to admit deposition testimony, 
"the; cdnsti t.t1tionai· propriety of· using former testimony upon_ the 
unavailability of a ~itness had never been questioned."· Id. at 
4 78. ' 

The Idaho Supreme Court has· held that the use of former 
:testimony given at.a preliminary hearing for purposes of 
impeachment at trial do·es· not fall.within the hearsay rule and 
does· :not violate the confrontation clause when the declarant is 

'·:·unavailable ·:and cannot·i. be located despite· good-faith efforts: of 
·'~the.:': 'prosecuti@J'l ;::,~~:·/:;Sta.te::<:~i<·~ ,/Shcrr'j;ft .. .JOT :·Idaho 4·99, 616 ; .. p. 2d 10 3 4 

(1980). 
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.·,.wi.th·r·egat;d to.~~positi_ons, as previquslynoted ~.R.·C.P. 
32(a), (b) and· (c)' and·.Idaho Code.§§. 19-3lll, 19-3214, 19~824, 
together with I.·C.R. ··15 govern the use of. d~positions in ·civil 
and criminal cases. As with the Federal ~ounterparts, they 
create their own exceptiohs to the hearsay rule in the case of 
unavailable deponents,..:. which .. Rule .80 2 continues. 

I~R.C.P. 12(a), (b) and (c) were substantially identical 
to the Federal Rules of Civil Procedure until the Federal Rules 
were·amended to.conform to the Federal ~ules of-Evidence. 
F'ederal Rules 32(a·) and (b). were amended to permit. the broader 
use \\~Q1f: depositions. in .. accordance with the .Fe(=Jer al Rules of 
Evide.nce .... Federeil Rule 3~(:c) .was abrogated as being .. unnecessary 
in ·light of the Rules of .Evidence. Fed.eral Criminal Rule 15 (e), 
·which was similar to I.C.R. 15(e), was al:30 amended to per.mit the 
broader use of depositions in accordance ,w;ith the .Federal Rules 
of Evidence. · 

I.R.C.P. 32(a)(4) addresses the subsequent use of 
depositions taken in former proceedings. ~The requirements for 
such use of a deposition .are: (1) the .fo~rn.t~r proceeding must 

;:,;.:,have been an actioh .in any state or United- States court; (2) the 
same parties, .or.their representatives o~successors in interest, 
must be invol!~ed;v>and (3) the·· subsequent.:~ action must. involve the 
same ,.subject <rna tter, as .. that· of the . fot;me.(,\ proce~qj.ng. 

:!'""·'·· .... _, . .; . . 

As noted above, in. Matter of ·Estate of E1iasen, 10 5. 
·Idaho 234,·668 P.2d 1.10 (1983),. the Idaho.Supreme Court held that 

1f n [:t]he· subject mat:ter. requirement of· Rule (32) (a) [4] does not 
dem~nd precisely the. same subject matter but only that the issues 
be substantially identical.". .· .. 

Also~ with regard to proof of former testimony, as 
prevl]Fously noted, I .R.C.P. 80 pro'vides that former. testimony may 
be p:~~.oven by ·use of a certified transcript •. r .. R.C.P •. 80 is 

. subs~itiantiallY··~.~ identical to the Fed. R~ Civ. P. SO(c); adding only 
reference~to the state courts and. to electronically r~corded 
reports. 

Additionally, I.R~C.P. 44 provides for, proof of an 
official reqord, proof of lack of an official·record; and other 
proof of record~ 

·The Idaho Committee is of the opinion that adoption of 
Rul~-. 8 0 4 (b) ( 1 ): would:. not significantly c;han9e .ex is ti ng Idaho law • 

.. Th~. exadt . scope·, o.f tbe: p,roceedii'lgs. from whic:h former 
·testimony Il\ay> be taken· unqer Rule. 804 (b) (.1-) · Ois .unci ear. · As 
men~ioned·,.e:arl i~r, :case l~w seem~ .A;,o i ndt'cate that any :Proceeding 
·is< sufficient·~tunder: 80,4 (b) (1) ·a:9,. :·;long· ..... as·.the·~.pa·r.ty against; whom 
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.-.,k1:he, J;~§t i~on,¥ "i~. ~-,o~.~ex:ed -~ad..,aJl. gppor-tun ~y an,d mo.t.iy_~· to develop 
· ·that tefstim<:>.~Y.~ ·_'rl).ts> w~uld· .. ,indicat:e: the scoJ?e :l .. ~···quit~ ,broad •.. 

:ra~'ho:-l.aw,, on th~ other.n~n~, qppe~r.s. :1;9: b~ mor~.· .. 
lirnit~d. Id?ho c6~e § 9~~06 reqcifie~ that ~h~ for~~r t~~~imony 

'\b~_,t.c;iken from a·.stat~.dis:trict .. o.ourt •. rn State -v. ·.·.Mee, 102 Idaho 
4 7 4, the court· belcl.-: former. te§ttm9_n~l-·may .. be .... tak~Jl fr_qm a 
prelimin.at:y_ .. n~a.:~:;in.g •.. ·In :·r~ga,t'd, i;o .usir1g .depos-.itions. as .former 

· tes.t:imony in···c:i.yJl -c.~ctions, I.;R.C.P~·-·,32<-.ahC4J expqnds the· 
_, -proqeedings to .incl,t1de Cii?:Y :oourt oJ t.l)e ,-,(Jryit;ed .. $-t<3.t~s ,- .or any 
._,,~t;.ate. court-_~· Howev~r:l.•:both--·State.V•·--~Gi~h,- 87 .. ·,ldahq::341-.and State 
v.~ ·Nage-l r.: 98 .. -.ldaho ·--1~9 -:i.J!lply, tqq.t. the ;trj~-~+ :court .has discr.etfon 
iri :dete:r~ii)iQ~g _t,he. .. aqm_issibili~y;\of,.,:,_•:foJ;me.ri·.t:·est~monY-::when tqe . : 

···sit'Uatiort ·ad'e''s not meet the .-r~quir,eme-nbs·:-of'.i''Idaho ;;.Gode §. 9~2-0f$i\ 
~ ' 

Ru~~, 804 (b.) ( l) r_equires t:hat the pa_rty against whom the 
testimony is nqw qff~r~d mu_st have been either present :at the 

~forme~ proceeding or represented by a predecessor in interest. 
Wh.il~. Idal)o -C.ooe · § 9~20 6 -.and· I .R .c. P. 3 2 ( Ci) (..4) sta te·-,that the 

-. ··-partf:es in -the- subsequent actions must be the same or successors 
. in-. in.!f:erest to those in ·the former action,. State v. Nagel, 98 
·. Idaho~l29 indicates that the trial court has discretion in 
-determining the admissibility of such evidence wheri the partie~ 
are .nqt ·:the,·:· same. +n this ref:)pect ,. ·Idaho law. may h(;lve a. scQPEk-

:i:sim:ilar· to.th,p.t·:'·of F.ed~ral )~.u+e.,804(b).(l)~· :. · .. · ·.:d\; 

: . .:-~-: .. •, • .. ; :·::~· (· ~~-. . ..:::~-

Rule 804(b)(.l} requires that the party,~or in a civil 
pr.ocegdipg,. the;;party' s.-predecessor in int~re9t have. had a 
simil~F·.motive to qevelpp the former t~9.i:imony. Iqaho Cqde, , .. 

-~,·.§.,~.~-~-~@,:.(:) .. appea.rs."to require. identity of·:t~f':tsS?.UE:S_ .• or .-st.Jbje9t -matter, 
.. gut:.,-Stc3,te. v· •. ~agel r ~8 Idaho 129 -seems· .. to expand t}lis -_Id~}:}o) 
· r·equiteinerit by allowing. the .. tri.al, court to use its Cliscreti<?t1 .... : 
when the issues are not the same. Moreover, Matter of Estat~·Of 
Eliasen,, • 105 Idal;lo 234·, 6(;8 P.2d 110 (: 1983). es.tablisn¢·s that the 
subject-matter ·requirement of I·.R.q.P, •. 32(a) (4J,·req~i.~es oi'llY<· 
that the iss·ues be substantially: identical;. Al:9.<? ,., ,Jf1. Cl: :prgqj:ical 
sense, for the Rule 804(b·)(l) requirement of .. similarity of motive 
to exist, the:re,rpust iiJ·most situations be-some ide-ntity of 
is·su~s .• ·In this respect, Idaho law· will not be ,significantly 
changed by the adoption of. Rule 804 (b) ( 1) -~ · 

·Rule 804 (b) ( 1) specifically mentions . the, opp6r.:tuni ty to 
develop the testimohy by,ditect and redirect ex~mination, in 
addition to cross-examination. Idaho.case law only mentions the 
opportunity to develop the testimony by cross-~xamination. See 
State v. Gish,, 87. Idaho 341 ~ ; The implication is that while the 
rule liberally allows former testimony to be offered against the 
party who originally offered it,,·Idaho does not. However, this 

·conclusion ma.y:._be qq~li:€;~ed bye-the ·;q.iscretionary-,power. of the 
. :trial court:•:: in -allowing Jormer;.tes~Jmony as discussed above. 

. ... ' .~· . ' 
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·SubsectiOn (.b) ( 2f: ·· ' 'statement under ·be-lief of impending 
death" is ·d_efineo''as> "a statement' mad.e by a· declarant while · · · 
~believing that his death is im~inent, concerning the cause or 
circumstances of wHat he believed to. be his .. impending ·qeath." 
>· 

Weinstein;pdirits out that Rule 804(b)(2) is a teworking 
of the common la~ heatsay exceptioh for dying declarations •. It 
broadens the former :·restrictive ·scope· of the exception by 
allowing it to be us~d in all civil cases, as well as hb~icide 
ca~es, and in bot ~6nf~nin9 unavailability~to·death.- The rule 

··.continues the common law· restricti.on of -admissibility conGerning 
the cause or circumstances~of wh~t dedederit believed to be his 
impeiriding death. ·;·see· 4 J. Weinstein·.& M. Berger,· Weinstein's 
Evidence ,, 804(b}(2)[0ll at 80' (Supp. 1983). ·-· · · · -·. 

The rule applies in civil cases without restriction, bu~ 
in criminal- cases, it is, limi ~ed to ·ho-micide prosecutions. 

The requirement that th~ d~clarant actually be"dead has 
·'.-been eliminated for the reason that it isf;ithe declarant's belief 

:,~, at· the time the.: statement :·is made, ·rather fthan his death, that 
hmakes the st~tement r~liable~~ Unavail~biiity pursu~nt to Rule 
. 804.(a) will'·- suffice-.· .. In a homicide case,·.{death will have 

occurred. except in cases ·of attempted homicide or· in the instance 
· when there ··was;;,,··more thi:ut .one victim. ·" · 

. : 
.· / ,.., 

. . 

"The ded:lar'ant:'·s· belief ,in the immin-ence of his demise 
may be shown by his·. own statements, or <through circumstantial 
evidence such as the nature. of his ·wouhds·,· opinions of:: his 

::,physiciansr the .fact· that he·:received last,;rites, and statements 
-made in his presence.·"···· 4 ·· J·. ·Weinstein & M:• Berger~ Wetnstein' s 
Evidence ,,. 8 0 4 ( b ) ( 2 ) [ 0 1 ] at , 8 4 ( S u pp • 19 8 3 ) • · 

.;iY<:: The Federal AdvisoryCommittee Notes to Rule 804(b)(2) 
indicat~ that "contiriuation of a requirefuent bf fir~t-hand 

· know.a~:edge is assured by Rule 60 2." 

Fina·11yy ·the statement must concern ''the cause or 
circumstances" of what declarant "believed·, to,_ be his impending 
death." Whether a declarant.' s·:,._stat·ement·· r~lating to something 
iike an earlier argument between the parties, or a previous 
threat would· be admissible under .the rule is .unclear • · ·There are 
situations in: which courts have often. excll}ded-' statemehte; on the 

··basis of the "cause arid'· circumstances'' :limitation .prior to the 
enactment of Rule 804(b) (2).- A broad interpretation of the rule 
may result ~n admission··of_,.these and similar statem.ents. · No 

·'federal decisions' have bee'n·:,located ;· Weinstein states: 

. __ . ·Tl)e·.'tt;~--~1 :jU(lge~>s, decisiol1.shol1ld: turn on 
the· partic.ul~r circt.imstanc.es presented: the 
nat u.:Pie :t:and·:" the · d at:e·.,. of i;'.:t.;he· . earlier .. <o.cqu r r enc e , 
its relationship tzy the ~resent death, and the 
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·ex·istenc'e O'f .. othe·r eyid_ence·. :~rrhe true :test. of 
admissibility is whather admission of the 
statement will help ~.he jury -in its task, 
· i~;e ~- i· <whether :,it< is suffdct·ent1y ·re>Iiable ··arid. 
ret evarit to withs tartd ::.~xclus iori ·because· its · · 

'probative value is s'ubs'tantia11Y.''outweighed··by 
the: danger: of -prejudice to the party. -agcrfnst · 
whom it is offered. 

:4 J. Weinste'in & M'. ·Berger, Weinstein-~:s: EvidenCe .,r 804-(b) {1) [01] 
·.at ·86'..;.'8-7 :.:(Supp. 1983). 

Idaho has :noL-/equivalenb ·:s:tatute or .··rule 

Idaho follows- the comm6n law approach ·r·egardfng the 
admissibfl i tiy qf ··aying· declarations. The requirements may be 

·simply stated as follows: (1) these declarations ~ay only be 
. ,; used irf- h6mfcide ··actions, and- -impliedly only when th-e> -statemt:nt 

is that of ;:the ~ifctim; {2) ·the declar-ant must ·have had ".a bel-ief 
in his impending death at the time the statement was· ·made; (3) 
the statement must concern the cause of death; and '(4) the 
declarant mu'st be cognizant- of his condition. See G. Bell, 
Handbook- of Evidenc~ for the Idaho Lawyer, 135-136 ·{ 2d Ed. 1972:-).. 

. . . ... . .~, ' 

· _. _:;- . _ -The,;~:;E:daho Supreme ·~o-urt •.has held that· a-belief in .. <. · 

imperidirig 'decid±h: rendered' a -st:atement··'donce·rning the' cause of 
death rsufriciently ·trustworthy to allow its admission:, state v.,;; 

Willia-ms, 36 Idaho 214, 209 P. 1068 (1922), and that the 
·statem~eht may be admitted to -show _who caused the deat~ and how, 

. -:StateJ~~y.: Wilson, 4l Idaho: 616, 243 P. 359 · ·(1925}. ·-:See' generally 
·G. Be.ll, Handbook·:·of Evidence for the •· Idaho Lawyer, ·135 .. (2d ed. 
·'-1972). Bu't cf• State ·v. Gilbert, B Idaho 346-, · 69 P. 62 

(1902)(Court implied-that the·statement-must be-somewhat 
contemporanedus to· 'the infliction· which causes death). · 

. . The Idaho. Sup+eme Court has declared that dying 
declar.ations ',_are not ~admissible in civil cases·· ex·cept ·where 

·offered as pal~-t of the res gestae. See McCarthy v. Harrop, 51 
Idaho 107,- 3 ·p. 2d 548 {1931). G. Bell states 11 [t] here is no 
logical basis for· t.Jiis distinct-ion between civil and criminal 
cases. 11 G~ Bell, Handbook of .Evidence for the Idaho Lawyer, 136 
( 2 d ed • 1-9 7 2 ) • ·· · 

All of the Idaho decisions.which address·the use of 
dying declarations are homicide prosecutions where "the victim 
made the declaration. Whether the use. of a dying declaration is 

·limited to prosecutions for homicide ·in which ·the victim made the 
statement is ~nknown. No Idaho cases addressin~ such a 
limitation·have~been fourtd; 

··The dying decl~r-ation-:may be·. impeached on the ground 
that the declarant was incompetentto know or understand what he 
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was·· doing or saying:. ;• .. s·ee .S.tate v. Wilmbusse, 8 Idaho 608, 70 P. 
849 (1902) •. 

Adoption of,, RUle 8.04·(b) (2) would. al·low the .use of dying 
declarations "in civil acti()ns and·ma,y have an impact· on Idaho law 
in this respect. In regard to criminal actions, the rule limits 

. the use of this hearsay, exception to homiqide, as does Idaho. 

The Ruie 804(b)(2) requirements that the statement be 
: made under a bel ie.f. of. impending death and .concern the ·"cause or 

circumstance" of what ·one believes to be his imminent death are 
also required in Idaho. In this respect, the rule would not 
affe·c·.-·t the use of .dying declarations in Idaho •. 

~~: Under Rul~-804(h)(2}, the declarant must only be 
unavailable. Idaho -may require J:hat .-the d~,clarant be decea~ed • 

. While ·it ·is .·not certain uno:er the_. cases, it se.ems Idaho 
does requi"re the. statement to be that of th,e ,homic·ide vict1m 

,. which was the common law rule. The rule is uncl~ar it} .this 
respect. The Advisory·committee Notes to;)-the ·proposed rule 
804 (b) ( 2) mention this aspect and discuss \Why bhe :r.ule has been . 

.. extended to all criminal actions. But th.i;s ex tens ion· was .. 
rejected by Congress.· The House Report does not mention whether 

··· the House';· .. · inb~·t'lded- to _limit<<~he :Qse of dyi;ng declarations in 
criminal .. ~ctib.ns t.o ·-the s..itua.ti,on :'where ···the homicide victim made 
the-statement • 

. _.;., Subsection (b}(3): · ''statement .against inter:-est" 
-codifies the common law rule in. making declaratio,ps. against 
declarant~s pecuniary o~·proprie~ary~interest admi~sible and, in 
reCOgnitiOn Of modern deCiSiOnS 1 extendS the· ·rule tO inclUde 
statements against_pen~l interest when corroborating 
circumstances exist. · · 

The F~:deral Advisory Committee Notes to exce.ption ( 3) 
state· that: 

The circumstantial guara,nty of,reliability for 
declaratio,ns · again~1k•·interest is.:.:,t.he assump
tion that personsdo not make statements which 
a~e d~maging tci themselves unle~s satisfied 
for goqd re·ason that. they are true •. · .. ·. 
(citation) If the statement is that of a 
party I. ·offered _by his. opponent, it· comes· in., as 
·an -admission,· Rule 803(q) (2), and there. is no 
occasion>·to:inquir,e:?.Whe:ther it .is .. a,gainst 
interest~ this not ~eing a conditiqn,prec~de~t 
to admisslbil~ ty of admissions ;;.,by opponents. 
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·sy· .:v ii-tue: of· -Rule"' 804•( a). ;·.,_the···:requi rement of 
unavailabili ty··••is:~ -'.r·eta.ihea····a:s ·.a coddi tto·n _of·· admission but 

,.extends· it 'heyond the· common ·:raw t-equir·ement ·of de'ath .. ·of the 
declarant .. · ·Atso;··by'vtrt·ue of Rule 6·0·2,:'·first-hand>know1edge is 
required of-·' the· dedlar·ant'. · · 

. ' ; ~ ·.• . . ,. . : ·· . 

. The ·.requirement· thcit .the s:tatement :be :.suctr "that a 
reasonable .. ffian.wcnild::·not-··have .·:mat~e· .. :i:h~ stqt~!flen.t ,un1e~s he 
believed ::it·.it'9 · pe .trlie'~· .·::;¢ek·s· to~ ·~rrfor·ce :· t·:he: : .. r:atto'n:aie of. the . 
exception: thaf.•a man will':_,_ry.O~ mqk~·. a··danl'agfng st;aternent against 

·himself unless it· is true., ·wei'riste.ln observes ·tha·t. this formu
lation t~n create problems ~ith res~ect .fo .statements against 

·\·peiiaT· ; int·er.e·.si: ·"because· .. the'·:: ve:ry.··:~e~l'· ·dari'g··e·:r ·· .. ex·is t·s that _liars, 
crackpots~ ·and<' pub1 icity ·seekers :.may· ·con·fess to acts ·they never 
commit.t'ed." ·4· .J. Weins;tein':& M. ·serge'r-, Wei'nstein~·s Evidence· ,r 
8 04 (b) (3·} [ 02] ···at· 9.T (Sup:p~ 1983). -Weiristein;<sugges•ts "that· the 

·Court- -should evaluate· the ·stat-ement, considering arty ·evidence 
that the .. opposing ·.·party cari ·present· that the ·declarant. was~ 
probably lying. Add·itionally Rule. 403: requires the judge to 
evaluate the probative val~e of prdferred -evidence pri6r to 

····" :,admiss!cion • 

. Another .aspect of the· II reasonable man:" teS:·t is whether 
the decl~1;e1nt be);i~ved:the_ .statement .was against< .. ·h:E\s intereS'.te 

,.Tf.' not I· ·the r~ational:~. itor· ,th.~ exception ·fails. We:ll;nstein po:ints 
.. ·.··otit ·"'·it··· is ·n·ot the .·.fact that the declaration is ·against interest 

but the awar:enesa of the. fact by the. declarant which gives the 
statement sighfficartce. I -~. :Rule ·804 (b ):(3 )ij. in cOnjunction 
with Rl1Ie.-·:403; ·gives :the court·•suff··icie·nt· discretiort to exclude· . 

. :·~:~:;,-~}~St-a;tenients if it ftn:ds that they are· inherently unreliable 
because "the'•pariticular declarant would n·ot have had. the· requisite 

!':belief due to·· circumstances such as>'currying fa.vor or ignorance." 
· !d. at,. 99. · < 

With regard to statements'.':which are:·J;:>oth:;::sel~f-serving 
· and disserving, Weinstein suggests. th~t: :the paramount considera-. 

tion· ·must• be \;w.:heth~r: the.·:rationale ·:for ·the. exception still holds 
when determining which appr.oach ~to· 'follow:.· .. ( 1). admit all, ( 2) 
weigh. th~ ··sel~:-.~erving ·age1i.l1S~ the disservlng a.nd: admit the 
statement -,:only if the disse·rving interest; predominates, or ( 3) 
admit'· the'·:disservirig parts of ·the· declaration, and exclude the 
self-serving· facts where the se1f-s·e-rving and disserving parts 
can be severed·~ ra~· at· :101-102. 

· Wi ~h regard to statements against penal interest, 
.Weinsteiri ob&erves~that: 

·. ,· ·.·. The ~nc:lu$i.()n o~ .staten1ents aga,fnst penal · · 
·interest ,;in .. t.:he.'::·eX.¢.eption· for ·statem··ents 
agi:iirist· 'interesf .. raises a hos.t ·:·of .intertwined 
cons~p_itutional ... and ,_,ev·identiary -pro~lems,. · 

· resoi'utiori ·o:f: -'~~tch wilf9·epend ·on·. th~· ·-supreme 
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Court. ; .. A.t the :moment, ··little ·more. can be _,done 
than -sugges.t. some ·.Qf 'the pr.ob}~ms tha~. may 
ar-ise. · Prediction is particularly d iff icu:t t 
because .. this.aspect of.the statement against 
interest rule is affected by ~uch matters as 
the uncertain standard for confrontation since 
Dutton v •· Evans, -the questionable ,_.scope. of 
Bruton v.-.Uni:ted States iri light. ·of later. 
developments, the future of~Miranda v. Arizon~ 
and th~ effect of Brady v •. Maryland and 
discovery rules. . Id. at 103. 

. . .. ·:·. · . 

. :;.:•J.:::~·· While. :Rule 80.4(b) (3.) provides that "a statern~nt tending 
to e~pose the ·;declarant to criminal liability and off.ered to 
excu<bpate the acc~9ed., is nqt. ac:imissible unless corroborating 
circumstances thereby indicate the' trustworthiness of the 
state~ent," the rulex•·has. no similar r_equi.r.ement fo.r inqQlpato.ry 
declarations offer.ed:.,·QY ·.t'he prose.cut:ia.n. Several· circuits, 

··.however 1 have judicia.lly imposed a requirement that inculpatory 
.: declarations be. s·imilarly corro;borated by .-other "indicia of 
·~reliability." See, ~, United States v.; Riley, 657 F.2d 1377, 

1383 (8th Cir. 1981), cert. denied, 103 s;ct. 742 (1983). It has 
' bee·n held that the confrontatio.ri clause of:. the constitution 
:. requires no less • See· United States v. Sarmiento--Perez, 63 3 F. 2d 
/1092 1 109.9-ll0.0.(5th<Ci·r~·l9'80) .cert. a·enied,. 103S.Ct. 77 
(1982). . 

The requirement of corioboration.wa~ included to avoid 
dangers of a trumped-up confession .by a.professional cr~minal or 

.; some person with .a strong motive .to lie. Before the exculpating 
statement is admitt,ed or heard in the presenc~ of the jury, the 

. judge will be required to make a preliminary finding pursuant to 
Rule 104(a) that sufficient corroborative evidence has been 
offe:r::ed. No rule can be formulated as to the amount of corro
borating evidence that will suffice·to "clearly" permit a 
reas·o:nable man-.... to believe. that the statement might have been made 
in go~od faith .. ;.a:pd that it ·could be true. .Weinstein suggests that 
" [ iln effect, <'''the ·test: of Rule .. 403 is applicable." ·Id. at · 
104-105. See also Chambers .. v. State ,of· Mississippi, 4·:10 u.s. 
284, 303, 93 s.,ct. 1038, 1049, 35 ·L.Ed~·2d ·297, 313 (1973) (trial 
court rejected prof:fer o-f confession by thiro: party~;··Supreme 
Court reversed conviction finding." [ tlhe testimony rejected by 
the trial court here bore persuasive. assurances of · .. 
trustworthiness and thus was well within ~he basic rationale of 
the exception for.:.· declarations against. inte:rest."). But cf. 
Lowery v. State of Maryland, 401 F. Supp •.. 604. (P ••• ~q··~·· 1.975), . 
aff'd., 532 F.2d 750 (4th Cir. 1976), c~rt. denied, 429 u~s. 919, ~ 
97 s. Ct. •312.;· 50 L~Ed. ~·c;l, 2~5:: (1977); =:tJnit:ed. :St~tes. v. Guillette, 

. 547 F.id 743 (2.nd c;r .... 197J~). See g~ner.a-];ly 4 J,. W:eipstein & M. 
1;3erger, Welps.tei.n' S; Evide.n.ce ,.804(b) (3,) [.03} (S.~pp'! ._1983). 

<i~~.: \]; ';i ~ ~ ;,, .i. :~y:;.: , .• ;;. . . :.~; .~' "''· >'; ' .. ',; ~.. . ·.· : : .: ·' 
· 1As: :n8'ted :--above k· s:-ba:tem.ents inculpatiQ.g .'the, accused 

create confrontation probl~ms sirice th~y are offered agiinst the 
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accused, and by> -d·efi,ni tion. ·the declarant is unava'ilable. 
~einstein:.: points·· out· that:· .. · 

·· Although·· Bruton [Brut.oi:l v ~· :'United ·states,'> 
3 ~·1:· 1:1. 9:-::--·~l~ ~, · a~ .. ' s~·: •. ct ~ :16 2 o .,., ·2o~ L. Ed~·.2a. · 416 
( 1968)] held it. error to admit the ):::onf'ession 
of a non-testifying declarant co-d~fendant 
whi'ch implicated· the' accused, ·the .court-, added 
·a caveat'· in a. footnote ·that .''·Thet·e· ·is' not: ·. 
before us • • • any .recognized exception~ .:to 
the hea·rsay rule insofar as petitioner is 
concer·fted ·ahd w·e:'· intima:te no· v~iew that:. such 
exce'j_;>tion·s:,> n·ecessa:·rt1y:<taise·;, .questions :.under· 
the>·'iConfr entation; CTau·se'·~ " ·.· .... ,,[ Id'~:i· a t:.·n2:8''1J,in··~'''·'·3"'' 
8 8 s~ ct .. .;,:a ti 16 2 3--1:6'2 4 ,··a a: L ~ Ed~~·:2d· .. ·q.t.: -:•f8o:~48·t·.~:] 

Subsequently, .·in Dutton v •. ,Ev.aris· .[400 ·: 
u.s. 74·, 91 s.ct. 210, 27 V'.Ed~2d··213 (1970)], 
the Court held that an extra-judicial 
statement·.·by· a> declarant who··could··have been 
produced but was .not, ·inculpating· accused; was 
admissible despite Bruton. The court noted 
that ~ recognized hearsay exception for 
co-conspirators statements was· involve·q .• 

If the'' c.onfrontation: clause is to ·have 
any meaning, then every.statement that on its 
·f~C"e :''iS ·against declar·arit "s interest cannot be 
admitted wi>thout· analysis of ''it's reliabil·ity 
in :the setti"ng,· ·of: the. case.c. · Even aside from· 
corfs.titution.al''Consideration$, unreliable 
stabements··mtist be excluded:-a'?,::·a·fl!~t:ter. ·;of:.·:· 
evidentiary law. Pursuant·:;.to. Rule'·;JIOJ,··:;·· . · 
evidence must be exclud~d if its probativ~. 

···. valu~:;; is substan:tially :outweighed-·by;::the 
dangevr of··. pr.ejud.ice, a danger far more 

. 'pr:es·sing · in'·a cr-iminal case. when the evidence 
is· offered :against· the, ·accused than in a• civil 
case. • • • 

4 J. We·instein· & M ~ · Berger,:- Weinstein' s· Evidence· ,r 803 (b) ( 3) [03] 
at 109-114· (Supp. 1983). · 

Particularly troublesome are inculpatory declarations 
made· while declarant 'is in· custody.: Often they are made to curry 
favor wi t·h the pollee· and alleviate :c'ulpabili ty by irrtp1 icating ·an 
accomplice.· When made after the declarant has been offered a 

. ple·a::,·bargain in exchange ·.for a.~:;confessioh, ·they have been held 
i!iadmfs's,ible.o':~:::-~seet,· e'·.·g •. ,:~',::;Unit'ed. ·Btat.es:: V:• ·, sarm.ientoG:Perez·:,- .93:3 
F·'.2d 1092··i····l10~2~1'104',:<'{.?th C.ir-. 19BOJ't' cert de'ni.ed,: 1.0·~ s •. ct. 77 
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• (1982); United -States,. v •. Bailey,: 581 F.2a· '341, '345 n.4 (3d Cir. 
:1978). But c_f. :United States v. Garris, 616> F. 2d 626 (2d Cir •. ) , 
: cert. denied, 447-U.S .• 926 (1980). Similarly, declarations made 
following .a. grant o.f immunity· ·have _be~n. held inadmissible as not 
being- against penal.: inter··est. · See, e~ g., United .States v. Love, 
592 F. 2d 1022 (8th Cir. 1979). - -- . . . 

An exception for dec1ara.tions against.· interest made by 
the unavailable ·~itness has been co~ified. in Idaho. Idaho Code § 
9-408 provides:· 

. 9-4D8~ · Entries made by decedent-~Wh~n: 
admissible. -~,The .entries and. other writings of 
a decedent, ·made -at or:,:near the time· of· the · 
transaction, and in .a posit'ion to know the 
fa~ts stated therein, may be read as prima 
facie eviqence .of tl:le facts s:tatec1i therein,. in 
the following cases·=· · · · 

1. -When the entry was made against the 
-interest of· the person making it.~ 

2 •· When it was made· .in the; professional 
capacity, and ·in the. ordinary cou·rse of 
professional conduct-~ 

-i 

3. ·When it was made in the performance 
of' a duty specially enjoined by law. 

t ·Under this provis:ion entries: andc:w_r.itings of a decedent 
" may be admissible ·as evidence when they were (a) ag.a'inst the 

interest of .. the person making them, (b) made at or. near the time 
of the transaction, an<::l (c) based _on facts. w-ithin the knowledge 
of th:e decedent •. See generally G. 'Bell, _Hand"book of Evidence for 
the :._-JFd·aho Lawyer, 154--15 5 ( 2d ed. 197 2) • 

It is .~plear the· ·statute o_nly applies to wr i ti.ngs by 
deceased persons. •-.But the scope of the sta.ternents> that qualify 
as being against interest is not cl~a~. Th~ only case which has 
dealt with this section of- the:· statute did· not shed any 1 ight on 

. the statute's construction. See In Re Foster, 17 I~aho-26, 287 
P. 2d 282 (1955) •. '!'he Court- ~i~ply stated. the "s.tatute, § 9-408 
I.e., limited --tq :writ.Jn.gf:!:,_:IYla~e:s d.eclarations of< a decedent 
admissible when made against interest." . 77·<-Idaho a.t 11.·. While 
observing that the statement at issue, a d~nial of _marriage, . 
appeared to hav~ , both ~·sel.f..;.serv·ing ·, a:t)d. against~ interest aspects, 

· the Court .failed :.to• clear·Iy s._t_ate· whether' the declaration;-was. 
properly.· admit~ed under :t:t1is ·.hear_say-. except:f±on. .;_:_ 

·. . . . .. ·. .. . ·.' 

·.:.·•.T;he -rrtOst.-re;cent~,-Idaho._.deciston addressing th.iE?. .. : hearsay 
ex•cept:LQ_f\':/,~app,~,,~.:re,::':-·•.~9:'' ·.b~e- _.s.ta.te.:::·:v ~;;:·:Thoma.s:,.,, .-:·9.4·,.-_ I,_d(lhO .. 4 30 ;:._-_ 46_9 P. 2d 
1310. ·"'(1971l-/ :l.rL whitch :.the-hearsay statemen.ts, ·o'ft all.thr·ee·· 
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,. 

_participants·· -in -the· ... :.cr.ime W.eie.' admi tte(l. The ,inculpatory . 
. ~tate~ents,.o_f .. the'=·:·9o.~:a(:d:ot' .at:·:.the :scene·- of arrest,. :who_ died :J?r ior 
·'tO .~r_ia:l Ciild ·.·was ··J:her:e:fore. '-not ;·.a .. ·-co-d_efendant i Were .. deemed 
-adm.issible u·nd.er·1:•l.dahofs -.~'we:Il es~abl·-isbe,d ruleS··· :in past- ,_cas·es 

. re9ard:1n.g .exoeptioqs tq .. t:he_~·.he?lrsay·: rule: such as spon,taneous 
st~at..em~n-t:s•,<res· ._gestae ,;_:and, dec,larations against .inte·rests:.o". Id. 
·ab 4.35~436_, .. ,.. The -in.~cust:ody-: statements o.f.·one co~de.fendant,were. 
·found not in..culpatory. and thus. tb.ei:r. admission was:-not erroneo,u_s·. 
~The in-custody statemerits of the other.do~~efendant were deemed 
··''~'admissible under ,the co-c.oi1qJ?ir~t()J:"• e·~cepti.on· .even.:though made 
,,:;~<dQ:r.ing t.he.·',;cpncea1rnent phase~.· .. of:: the· cO'nspi·raC'y,.· and--were found 
;~el.ic3.ble .p_ec.a.lJ.S.~:··,~t:;lleY-·.were. $.P()!li:·ane:ous> and. were agains.t.• the Pen.al 

·. in1::.er.est ·.of. q~.q·J::a.:.ra.nt •. : Confronfat-ion .rJghts were .satj.~fied by· 
cr.o~ s--~·xami nati:on· · _qf· .:the· dec I a rant • 

. As ·previo'-isl-y. no.ted , .. adoption <J.f Rule 8.01 wouldr,estr.tct 
t_he c.o~.cqnspirator. r::Ul~ to statements made during the course of 

·and_· in .. --fprt.her.ance of the ·cpnspA':r:acy con·trary to .the·_ Idaho . 
Court's holqing in\ Thomas, . which .expanded the rule to include 
statements made dur1ng the Kconce~lment phase" of the conspiracy~ 

:.·,see Comment. to -Rule· 801 (d) ( 2) (E). 

.. -Two oth~r relatively_ recent decision$ of the Idaho 
Suprerq-~ :.Qqurt 1nvolve ~e.arsay statements inculpating_ the acclJsed ~~ 

... -bu•t -<l·i~:l. ,:no·t·_:.-i:llY.Olve :·:the,:he·ar.say · ru1e,.because>they; .. -'we:re offer~d-. 
only :fot impeachment agai'nst the accused. In .each cp.se,• .the 

· ~uestibh~of admi~sibility turned on whether there h~d beeh a· 
.Y>V'iolation: qf th.e cqnfro·ntatiqn- clause·.: . See Statei,v .•. Stewart, 100 
/ .:.r.ci.aho .·ilB..S ,,_· :595 P. •. 2d.,7-19 ... (19J9}(prosecutor'.s; :attempted. imp.eac.hrnen.t 

·-<~:E':::of .. c:fefg~;ndant .... :PY·:.:.the ... us;e qf· :a co-defe;ndal}t' s. wr:itten. statements .· 
·. ·v iolated:.;;d.efenda;nt:~ s right : to:.:.confront witnesses ·against. him and 
. >required r:e.versa,l beqaqse admi_psion qf stateme.nt,s disrup~_ed the 

test.irnonial ·e.qpippise tha1:· was .. th~l1 e_~ i ~ting -.. Qn: the cru.c:ial 
element of defendant's defensive .. theory); .. State•--v .• ·tbr.apeau, 97 
Idaho 685, 551' :P.o·2c;1 .· 972 · ( 1976 .. :~)JP,r i_or. :·.inc.onsis;t:ent sta:::ttement 
sig_ned by def.end.ant ;was. admissibJ:e· for J:mpeachment and prose
cutor 1 s:· fai-lu·nie'; to• call the· cellmate who, prepared 'l. t did not 
violate defendant's right of confrontation). 

:·State v. Larse·n,. 91:- Idaho. 42, 415 .P.2d 685 ( 1966) 
· extended the scope:. of staten(ents -against interest which qualify · 
under this·. exception .. to· those affecbing ,penal:interests •. With 

.. re.ga·rd to excl.Jlpcitor.y. statements_ by third· persons·, t~e· Court. 
noted the possibility. of· defendan:ts using "frat1dulent conf~ssions 
by others .who·, for some· unexpla,:ined reason; have _disappeared or 
are: :otherwise unavailable." Id .;, .at . 49 •.. 'i'he Court there:fore 
1 imi ted the use of thi·r:d part~confessions by_ unava1lab1.e 
declarants to-the situation where it is clearly shown "that the 
,declarant, ·is .-i.n ·fact .. the-·.person· g:uilty of the crime·,for which the 

.~accu~ed iffi_on :t~ial~~ Id. 
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·In'-ari earl'y decis:fon, ·state v.··· Alco.rn, 7 Idaho 59-9, 64 
·p •. 1014 ·(1901), .the Court·· he-ld that:·a ;statement by the declarant 

.. regarding her pregnancy fell under this exception. The Court 
····noted the statement', made jl1st prior·· to an abortion during· which 

the declarant died;. ·"tended to show a· state of unch.astit:y." 7 
Idaho at· 609. Whether the Court· would follow this precedent of 
including statements placing one. in: social disgrace within the 
against interest exception is un'cl.e~r. 

In Wheller .v. Oregon R.R. Co., 16 Idaho 375, 1D2 P. 347 
( 1907), the Court held· that a st·atement by the declarant in which 

·she stated an accfdent was·· her fault was not against interest as 
·-she -had no interest in the trial at hand. It appears the Court 
confused this situation with atl admission by a ·party:. Iri Webster 
v. M·~:gleby, 98 Idaho }26, 562 P. 2d 50 ( 1977), the Court held that 

·statements by deceased declarant that he was crossingproperty of 
··another with· permi·s-sion ·were ag·ainst interest, the· in'fererice in 
'this case being that.t~is statement hindered the de~larant's· 
heirs' possibility of acquiring a prescrip;tive easement. 

. . . . ~. 

·'ii In Idaho, declarations against pe'nal, proprietary, 
· pecuniary and perhaps social .. interest qual\,~ify under this 
exception •. · Rule 804 (b) ( 3) includes declar··a.tions against penal, 
proprietary, pecuniary interest, and also tncl·udes statemen.ts · 
tending to subject· orie to civil liability, or· tending to render a 
claim against ·anotper invalid. · 

Arguably, declarations agaJnst proprietary ana·pe~uriiary 
~interests have the same scope· as ·those in~o1vfng divil liability 
or those rendering claims· ~hvalid·~ · 'There·fore, ·adoption'· of the 
rule probably would not have asubstantial impact on.Idaho law in 
this respect. Hcrwever, the rule would remove any questions as to 
what .type·s of· stat·ements do qualify for. this exception. 

It is unclear whether Alcotn-, which involved a statement 
plac'£~g one· cin·, .. social ill-reput·e ,· is still a vi:able precedent • 

. If scij adoption~; of the rule. would disallow the use of· such 
testimony. ·· · 

'• I 

Rule 804(b)(3) requires the\~tatemertt .~o be ~Uch that a 
reasonable person would nOt have made it: unless he bel.ieved it to 
be true. IdahO cases do ·nqt 1ll.erition such a requirement.~ It is 
unclear what the impact of the rule" would; be ·on ·Idaho law in this 
respect. Presumably; if. is necessar·y.· in Idaho td look into the 
circt1mstan.ces in;· wh1cp ·the . statement. is made to te.st its 
reliability.· · The. rule would simp};y provide a standard on which 
to measure the st-'atement' s trustworthines·s. · · · 

.:::. 

. 't.Jrider; 804 (ti}(3.)' to allow the admission. of a statement. 
·.· wh~ch tends· to impli'cate the declarant and exculpate. the adcuf:)ed, 
;·.·corrobor·ati'onii:;s·uff,icient to-·gua'rantee .. the· trustwor·thiness· of the 

statement is necessa~y~ In Lars~n, the Idaho Supreme Court 
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·r~quired substantially the sam~ thing~when they stated that 
·substantial evidence.must be offered showing the declarant is 
,~:actually· guilty of .·.·the.···· crime· for·. wtr~91:l- .. t:p~ accus~d·:.i~ on trial 
before a third ~·party··confessiorl.·:.:. is·. admissibl'e .• ·tn;::th:Ls .. t.espe~t, 

· the:,rul·e·:'woul'd ·merely codify.:·what >is • already required.:by···Idaho 
case law. · ··· · ·· ,., · 

·.subsectio~·? ( b} (4) : .. nstaternents · .. of .. personal. or.· family•: 
·c·history" codifies ~J;,hat Mc~ormick charadter·fzed ··as "·[o]ne 6f th~ 

oldest··.-· exceptions to the: hearsay .. rule.'! .. McCormick; ·Evidence 
§ 32.2 at.·74s·: (2d-:ed~· :1972)·. The··•rule also.: broadens the · 

. ·. traditional rule in<>a'~·number: of;::wa·ys. 

R·ule 804(b)(4) drops the ante litem motam requirement 
"as bearing '·more··:app~optiafely on weight than··:admisstbility." 
Feder al;·l~,ov'isor:y Coromi t tee·· Note·s to . Rule· 8 o 4 {b) ( 4:) • ·.·· . .-Thus,~ .. , th~ 
statemer1t "·I'l~ed not have· been ·made· be for~ the'-'coritt.ovetsy ~·~qse: 
At the·•s:aine.'time; it cari no lohger:.·be argued that trustwor.thfn.ess 
is esta;blished because the statement was made before bias or \ 
inter.e.st existed. "Rather, the rule rests on the assumption that 
the t~pe of declarant specified by th~ rule will not make a 
stateme.Qt. ?b()ut the type of fact covered by the rul'e. unless. it is 
trustworthy."· ··.4. J •.. Weinstein & M. Berger,· Weinst:e;L;·n•s Ev:i,dence 

.( ,r 80·4(..b) (4) [Oll;· at ·117 (Supp·. 1983);. .zt:: 

The. rule also·. broadens the trad~ tJonal. ex~·:~ption by 
rejecting ·:the view· that only death"' is' ~uffic:i,ent .t9. constitute 
u~ava;~;lab~lit:y. · Any ~otm o.f :unaya.;ilab:j.lity within :R~le_ .. BQ4(a) 
w 1:11. >:9.\Q f f 1 c e· o; 

. . . 

The-. rule broadens. the•.· tt adi tional· scope· of I11~tt~rs· 
excepted beyond "pedigree~,~ to ericompass~ the wh~le~area of 
personal or family hi~tory. 

. . . Subpart (A)r~cognizes that .. a:·.p~rson."c.annot.~baye 
competent·· fir·st..;.hand; knowled'ge· of, one.'s ·own birth and: may not- ". 
have personal:~ knowledge of othec. facts of· his ·personal .Qr.· fami:I.y 
history. co.nsis'tenf•·: with.: former practice, personal knowledge j_s 
not required of the.declarant when:•rnaking· statemen.ts o'f•his own 
personal or family·history. . .. 

S~bpart (B) e~pands the common law rule to inc!~de 
statementsmade about~matters of personal and fami1y historyas 
describ~d irt subpart (A), and ·death also; of another person if 
the declararit. was related ·by blood·, adoption,· or·. nfarr iage:• or "was 
so intimately associated with the other's family as to be likely 
to have·.accurate' inf'ormation conc'erning the·'matter. described." 
The ·pe>detal-.·'Advisory:. COmini'ttee Notes·lndic·a·te that:· the.: declarant 
need·~be ·•tela ted · to·• Only. one of: the other persons. about· whom <the 

··· 'i·:·S.t·a te.m'eh t ::;t s·· .'made .- :,>· ..... ·· 
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· . Idaho has•_, no comparable statute or rule. 

In·. Re Stone' s-: Estate, 77 Idaho: 63, 286 P.2d 329 (1955), 
reh.eard in-78 ·Idaho 632,. 308 P.2d 597 (1957}, held that 

. statements in respect .. to proof of. fc;tmily. h~story' relationship' 
and pedigree, fall into· a well-recognized exception -to the 
hearsay rule. The Court stated "a witness may testify to such 
facts of family history as marriage, kinship, name and death 
where his knowledg~ of the subject is derived.from;intimate 
acquaintance with the family-or families~~ ·Id. ·a~ 69.- However, 
ih the sepond appeal, the Court clarified itsprevious dedision 
somewhat: "[D]eclarations of a living.person may not be received 
und~-:·Ii2·~:,··:the exception to. the· hearsay rule as: proof of m~tters of 
fam~)~.'y history, relationship and pedigree." 78 Idaho· at· 640. 

Two other- cases .. dealing witlL this. except'ion to the" 
hearsay_ rule are. of o.qte. In tbe CP:f3~: of .. Jil .Re Esj;atei of 
Freeman, 95 Idaho 562, 511 P.2d·l338t (197].,),', the Cou.rtquoteo 
favorably from a Georgia. case where it was.· stated, "·' [Wlhere the 
question is whether any, or what·, relationship exists between two 

.. ; <branches of the same family,· it .is suffici;·ent to establisn· the · 
connection of the deceased·.declarant with ··either· branch; in order 
to render such decla.ratlon admissible.'. HOines v. Donaldson, 193 
Ga •. ·78l, 20 S.E.2d ·134_ (19·42); 5 Wigmore, -Evidence § 1491 (3d 
ed., 1940)·-." 95 .Idaho at 5.67•. ·., 

In<J:1Lea v;,~.\;.·Ga-1br.aith; :64 Idah.o 72'4,- 137 ·P. 2d 320 (1943), 
the Court held inadmissib~e- a -copy of a c·omplaint from a 
proceedlng in another• state which was offered to prove th~t one 
of the pa£ties was married at the time of a stibsequent marriage. 
The Court held that the statament was self-serving and therefore 

··inadmissible. The Court also implied that. the declarant might 
have had a motive to di~tort. the truth~ 

Rule 804(b)(4) requires onl~ that the declarant be 
unav.:a.ilable at· the time of trial. Idaho, on-· the other hand, 
reqtifres that t:he. declarant bedeceased before his statements 
reg~rding family history. w-111 qualify under .this hear~say 
exception. Adoption of the rule would in this re.spect broaden 
the admissibility of this:, testimony in Idaho. 

Rule 804(b)(4) liberally allows the use of statements by 
unavailable declarants which conce~n th~·ir own fa:mily history. 
The. law in Idaho in this respe·ct is unclear; case law do~s ·not 
specifically· disting-uish. situations where the s:tatements are of 
the declarant's own> fa1ll.ily- history, or o~.; .. the llistory o_f ano.t.her. 

·, · Rule,8.04{b)J.4} r~quire~··:.that _for- $.tatept,en~s., ~on:9er.ning 
the. fam:ily:'f,his~qry•,· o~: ahoth~r' to quall.fy, tpe.d.ec1arant .. must. 
either· be ·>rel~t-ed ·to"' 1:he other. by blood,· nra~r i-ag.·e: or ·adoption,.· or 
so intima.tely~¥t~ssociated~ _with .. J;he ·other.' s fami:.ly .. _ .. as.: to .be. liJ<ely 
to have accurate information. Agai~, Idaho law is uriclear in 
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._.,this. r~sp¢ct. _-~---_-:In ~e-,: .. S~oil~ 's .Estate' m:nt~.oned, that- ·_an_ int_imate 
assoCia~e-:·:ffiay··test~fy_ asa-·witti~ss to···another.' s:. fami:I.y _history • 

. : ,. But the··Court··th·er·e.'· di(j< nOt ·-stat¢<-,what:·the ·re~ult.·wol1ld.be if the 
:intimate·~ associa:t:e were<: unavailable '-to te~tify ~ as· .. ~s _·the . ' 
situation---under-Rule 804~b) (4)••- ·A?option :of :t}1e ~ule wo~ld·at 
least clar-ify'::: the -~xisting !dahq:-·-ra:-w····in'· ttd.s· resp~_ct,· if ·not 
change it. <-· ··- · · ··• ·•· 

. •• 1 .. •• • ~- ,. 

Agafrf; the: rule drOps tlie' requirement' tha~ __ -the_ ·statement 
have b~en mad~-~ be.fo.re :the<-controversy>-arose ·• - In Re>sto'ne' s 

_ Estate implied that this is r-equire~ in Idaho. However, the 
Court may have simply been looking. at this as a- factor in 
determining ~hether_the- declq.rant had:amot-i-ve. to distort the 

··truth~ ,·whate'ver the actual-reasoning of the ·Court, the rule-does 
not impdse this requirement. As the Federal Advisory Committee 
Notes to 804 (.b) (4) state; the before controversy requirement 
bears "more appropriately on weight than admissibility." If the 
rule is- adopted,_ Idaho's ~equirements. may, in this respect, be 
lessemed. 

As noted above, the Federal Advisory Committee Notes to 
Rule 804(b)(4) state that relationship is reciprocal.- This 
devi·ates from the rule in some jurisdictions that when the 
declaration con-cerns -the relationship between two p~rsons, the 
decla:rant nee.:@s to qualify. as to both. The _Idaho Court in In Re 
·Es-tate .:of Frereman quoted favorably from a Georgia c:ase which 
.fo-llows.the>ru1e~ Therefore, it appears existing I.~aho law is 
the s-~me as Rule 804 (b) ( 4) in this situation. 

Subsection (b)(S): "other exceptions" is identical in 
language and purpose- to Rule 803(24). See Comment to Rule 
803(24). 

Action Recommended on Idaho Statutes or -Rules: 
·:~~.:~· 

Repeal Idaho Code § 9-206. 

. Repeal Idaho Code § 9-408. 

Amend I.R.C.P. 32(a) (1) to add at end of sentence "or 
for any other:purpose permitted by the Idaho Rules of Evidence." 

Amend I.R.C.P. 32(a)(4) to add at end of second 
paragraph a new sentence: "A deposition previously taken also 
may be used as permitted by the Idaho Rules of Evidence." 

appears: 

Rep e a I I • R. C • P • :, -- 3 2 ( c ) .• 

Amend·T~C.R.- lS(e)·by· deleting the language: "if- it 
(1) ~hat the witness is dead; or (2) That the witness 
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is 9ut. of the·; s.tat~ o:f.. Id~l1o:, \ln).es.s it appears· that the absence 
·af . the \-litne§s . ~:3· pr..ocur~d ·.py. ;~h¢.· party off~rin9. the deposition; 
or ( 3) That: the.'.·w~ tness , is. unab+~·. to attend or testify because of 
sickness or ipfirmity; or (4), '];'hat the party offering the 
deposition has been-.unabl~· to. procure·. the attendan~e of the 
witness by subpoena.";' an'd. substitute in place thereof the .. 
language: "as s~bstantiv~ evidence if the witness is 
unavailable, as unavailability is defined in Rule 804(a) of the 
Idaho Rules o~ Evid~nce, or the· witness gives testi~ony at the 
trial or hearing incons~stent with his depositiort." 
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Rule 805. Hearsay Within Hearsay 

Hea.rsay incllid~d .:wlthih. he~:r'~a.:y .. is not exclude·d under 
th~ he~rsayctule if ~ach part of the combined statements 
conforms with an exception to the hearsay rule provided in 
these rules. 
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COMMENT TO RULE 805 

Prior Idaho Statutes or Rules: None. 

Comparable Federal Rule: Identical to F.R.E. 805. 

Commeht: ·Rule 805 pro~ides that hearsa~ included within hearsay 
(multiple hearsay) is not excluded if each of the. statements 
invd·:f~ved falls within an except-ion to. the hearsay rule. This is 

~a cdri~inuatiori of former prattice. 

The problem of multiple hearsay arises most frequently 
with respect to hospital re9ords, police reports or business 
records when the entrant has no personal knowledge of the 
underlying event and has based his entry on information supplied 
by someone else. If the state~ent of the person furnishing the 
information independently qualifies as a hearsay exception the 
record is admissible under Rule 805. The ·record would also be 
admissible if the statement was exempt from the hearsay rule by 
Rule 801, such as an admission. See gene~ally 4 J. Weinstein & 
M. Ber9er, Wetnstein • s Evidence ~I 805 [0.1] .(Supp. 1983). More
c)v.er' the "business record" exception' 803(6)' applies to records 
based oh hearsay from "a person with knowledge", "unless the · 
source of information or circumstances of preparation indica.te 
lack of truthworthiness." See Comment to Rule 803. 

The trial judge has authority under Rule 403 to exclude 
a statement of multiple hearsay, even if it technically satisfies 
the rule, when he finds the statement so unreliable that its 
probative value is substantially outweighed by the danger of 
prejudice. or confusion. 

No applicable Idahq statutes, rules or decisions 
relating to this provision hav~ been found. 

Action Recommended on Idaho Statutes or Rules: None required. 
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. . 
When a hearsay statement, or a statement defined in Rule 

801 (d) ( 2) , . (<~) ,,. · (J?.), .,or. t.E), he3..s. b_een ad_~itt~:Q ..• ii) .... ~:vJdepce; 
the credibility of the declararit'rnay be ·attacked, arid·:lf· 
atta~ked may be support~d, by any e~idence which would be 
admissible ;0fqr. thqse Pl1rp9s~s. t:(:. :declqr.~nt _ha..d .. ~e9. .. 1?i:+i~.d·:-c3S a 
witness. Evfdence' of ·a· st.atem.e'nt or .··conduct .·by the c:l'ecla.rant 
at any time, inconsistent with his hearsay statement, i~ not 
subj:~.<;t.>:tq .... anY r:~quJ.re.rrtei).t. t.ha t ... .b..e. ,Il:lay. hav.e .. been affor:.c:l.eq_. ~n 
oppor~·\ln~tY. .. t:.(? 9.e.:IJY ,9r. ~~plqJn; ••.. ~f ·-~h.~:,,;t:>ar.tY.· ?9~Jn .. ~~t·,~hbm ·a 

. hearsay sta'terrferit' 'has' been achni t'ted '(faits the declar,an't as a 
witness, ·the party is entitled . to examine him on the 
statement· as .. J.~ UI)Qer cross.~e)c.~mi.n.at.i,on. 
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COMMENT TO RULE 806 

Piior Idaho Statutes or Rul~~: I.R.C.P. 43(b)(8). 

Co~parable Fed~ral·Rule: Identical to F~R.~. 806. 

Comment: Rule 806, in effecf~ eliminates ~11 foundation 
requlf~ments wheri·i~peaching the h~arsay stat~ments of 
decla·rants. · · · 

Weinstein explains the rule as·f~llows: 

Rule 806 proceeds on the theory that the 
trier of fact ~ill be most likely to reach a 
just determination if all pertinent evidence 
is made available to him. Confronted with a 
choice ·of limiting the impeachment of 
declararits in a variety of situations and 
ways, the Advisory Committee chose to 
eliminate all foundation requirements . 

. ;··~:! 

<.··, ... '~The most troublesome situatton--and one 
on which' the courts ·have been divided--arises 
with respect to the impeachment by incon
sistent statements of ·aeclarants whose hea~say 
declarations had been admitted under some 
exception to the hearsay rule •. Ordinarily a 
prior inconsistent stat~ment cannot be used 
until the proper foundation has been laid, a 
requirement which in Rule 613(b) is relaxed to 
the extent of. requiring only that the witness 
be glven an.opportunity to explain, and the 
oppo~eht a chance to examine. 

Nevertheless, liberal as this foundation 
requirement is, it obviously cannot be met in 
the cas~ of some hearsay statements. If the 
declarant made the inconsistent statement 
after the declaration admitted as a hearsay 
exception, the possibility of asking him for 
an explanation is sharply curtailed. Only-in 
the case of prior testimony and depositions 
where cross-~xamination exists, is there a 

:possibility that the subject of the 
inconsistent statement may at least have been 
explored, though this is still very different 
than "cross-examin·ation on ·the inconsistent 
state~ant itself·or ~long lines suggested by 
it. 

c 806p.l 



~ . 

" . 

Many courts including the ·stipr~me. ·c-bhrt 
ir1 _Mattox· v. Unite~· $tatc;_s, 156 u.s. 237, 15 
s·.-ct.·_-337; ·39L.Ed. 409 ·-fl895), hg.ve. ini~isted 
on the fo"ti'ridatiol1 requi't.eiri~nt without dtawing 
a distinction between the ordinary situation 
where th .. e person b§ing irnpea,ched. is a witness, 
anC}:· __ thE:f" c::ase -~~.ere -~~:e·i .. i.nc9.Jis •. :ts_~·en~.- _sta.t~men t 
is- b~_ing .proffered,_ against;. ·a he·atsay ·· 
declara~nt. · McCo.rrnf~k _:o~jeq_ts·· to· this 
approach': · ~~·~he·n_. tri~ in6on$ist:.ent _·statemen·t 
·was_ mad~:· aft·.er.· t~e ··.te:~t:}mbny: was:._g_iyen_,, the 
found_ation···~hotild be ·}rfspe"rn=3ed<wfth·. " .. ,This • .1~ 
·the·:i;t·e~l.i'it uhder ·t~e ·fecfe·r·a.·l· r·ules:.·· __ Rule __ 8a6·
dis_f?·enses ·with a· fq·u!idatto11 re.quirem~rit fo_r an 
inconsistent ··state1ll<:fn·t made .by_ a declarant "at 
any time." 

'.·. 

4 J. Weinstel'n· &" ·M. Berger' Weinstein Is Evidence ,r 806[01] at 5-6 
(Supp. 1983). See also Federal Advisory Committee Notes to Rule 
806. 

As amended by· Congress the rule include·s sEatements 
admitted _as non-hearsay und-et. R~~e 80l(d) (2), (Cl statements by a 
pel{.SOQ ~auth,ori:;z~d .Ot() :speak .. f,dr a party,;.( D)_ statements }:)y agent,s 
0 r.: '9.e··~y ai1.:~ s. ''afi'd, ' .. (E' r ''srt at_ enl"ents _,by \'Coco ns pi~- ~.tors ·~ . . Gp ng r~ s s ' .. _· ... · '', 
·consio:et,E;d _.~~ _ uhpec'essary to: _include- ;,statements contained in· Rul::~.-: 
ao:t,(d.k(2)(A)_ and_-.(13)~-the statement-by the_ party-b·pponent hims~·lf 
or' th$ .. ::';,state.rnent d_f which he .h.as manifested his adoption--becaqse 
.the c~i;~dibtlit_y _of the _party'-opponent is always ·subject to ··an 
attac-k on his ·credibility. · · 

V1einst~in al90 points out t,hat: 

Th~ 1~st senteric~ of Rule 806 al16ws a 
party against whom a hearsay state~ent h~s 
been admitted to examine the decla~ant as 
unde~.cross-examination if the party calls him 
as a w1 tness. This 'is a corollary ·of general . 
p-rinciples of cross-examination (See Rule 
6ll(c) allowing leading questions to hostile 
witnesses) and is in accord with Rule 607's 
abandonment of the rule against impeaching 
one's own witness. The rule is broad enough 
to authorize questions to the witness about 
his ·assessment ~f the declarant's credibility. 

4 J. Weinstein & M. Berger, Weirtstein's Evidence t 806[01] at 8 
(Supp. 1983). 
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Idaho has no e~uivalent prov1s1on in its laws or rules 
and no Idaho decisions recognizing this exception for foundation 
requirements have ~~e~~located. 

-. .. · . .... ·:·.:·.··· : . - . 
. . 

I.·R.C.P. 4~(b) (8) i.mpof:?e·s the foundation· req.uirements in 
all cases·of impeachment by showi11g inconsistent statements. It 
provides: · · · · 

Rule 4:3 (b) ~(8)" . Impeachment. by showing 
inconsist~nt ~t~tements.-~A"witness may .also 
be impeached by. e~idericer that h~ has m~de, at 
other times, ~t:atements. inconsist.ent with his 
present ·testimony; but before .this can be 
done, the s~a.tements must be rel~"ted to .him,, 
with. th~ circumstances of times, places and 
persons p~esent, and he must be asked wheth~! 
he made such sta.tements, and if so r" allowed· tu 
explain them. If the stat.ements ·be in 
writing, they must be shown to ~h~ ~itriess 
qefore any. question is put: :to hirri; concern.ing 
them. · ·· · ·· · · 

The Idaho Supreme Court has held }ri a very early 
decision that evidence of statements in the nature .of admissions 

. made b,y ··a party rriay be proyed without fir~J;., call,ing. t_lis. attention 
to. them, or .l~yin.g ·any foundation for iplpeachmen-t •. Go.ffin .. v. 

· Bradb.ury, ·3 ._tdaho: ··7-7..0,. 35 P. ,:;.71,5 (189,;~) •. ·. )~ijowever, und.~r Rule 
.. 43 (b) ( 8) · and· its·: .... B~-.;~8-~.ces,~or :st.atute, the -~ourt has _co~sistently 
. held. that where no proper .foundeit:.ion is .1.Clid for intiJ .• oau:c.tion of 

evidence of inconsistent statements of a witness, t~e evidence is 
excludible •. See~ .. e.g· •.. ; State v. warden, 100 Id~ho 21, 592_P.2d 
8 3 6 ( 19· 7 9 ) ; Hodge v ~ Borden , 91 Idaho . 125 ; . 41 7 ~. 2 d 7 5 ( 19 6 6 ) • 
See also Comment to Rule 613. · 

Adoption of Rule 806 would eliminate these foundational 
requ·.r.::rements. The Committee recommends adoption of the rule foz;
the .reasons stated above • 

. :.:.,.. 

Action Recommended on Idaho Statutes or Rules: 
43(b)(8). 

.. 

Repea_l I.R.C.P. 
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.· ,. ··=· ., 
-· . . ., 

.··INTRQDUCTO:i:ty.·:c·aMME.NT 
.'./ 

..... ·. .., . 

AUTHENTICATION AND. 

When'·' evidenc~o": 6th_eb ~.:th~iri that from: a_,:·witness .: who :·is 
te.stJfY!J:19 ... :.t9 :J1i_~.:.·JJrst.--:t1.c,tJl9 ;qbse~v-ati'on~ .. -Js ::J?r;.9.&2.~~¥.¢d, the·: first 

"'qu·estion that rnus·t-;be decided: is whether·tljat·.·"~~evi~l~rice::<t.f3·-
genuin.e. The type. of evidence may be a writl.ng,. an·· 9bj.ect or 

~.,•: tes tirnony ·;of .. ·words· heard.< frorn<·:a ·pe rsbn; ul1seen<By ·the ':wi ~ness, 
such. as ·-iri- a)teiephorte · co-nversat;iO.n~.; · Each: of:·::.these types<of 

·>;.e·vidence;.mus~ ... b~' shown 'to be .:--what th~ ·proponent cl;aiins:.tt::,to'•be. 
,. : . -- . . ·~··r =~· , - -·.. .... • , ••• 

. Article•>TX g·o~erns ·.·.•an<I·,Ptovides ·:<Juf?e±:irt~s;:;;-~dr resolving 
this ql1e.stion .o~ genuinen~sse'··,··Art~?le'<IX has :.genet·a~'~Y fel~xe·a 

. common law authentication requirein~nts • 'Rule 901 states >a· ' . 
·. ~iberal. general definition of the a..l1t~enti?~tton requ:j.rement and 

pibvides teri-i1l~~tration~ 6f adce~~abl~ ~Ufh~rlfid&ii&n. Rule 
90 2 idehtiifies an'Other ten-· categories·· of evidence· which ~te :self
·auth~nticating and~ieq~ira h6~~xtrinsic evid~nce of·autH~nticity 
to be ;··admissible~_ 'Rule 903 .dis-penses witl1 the necessity··of 
subsciibing witnesses• t~stimony unless it is other~lse r~quired by 1 a. w ~, , . . , ' . ; ';~ 

. _:··raahb:·::·Artidle·:.;Tx:·is <iaenficia! to 'Federal. At·t~cle rx;;~·;;, 
· exc~pti: th~t·: -. Ru1~ · 901 ( J:?J( a JlC'l requires·' that an· a~a:·:rent,:doc.~~'ent 
·be in•·it~xlstence:·thtrty ·ye(;tts.; RulE:s. 901 (b') (10). and.::.90~ ·are ·merely 

. , confor.riled to ... state:·practice; and Rule 903 -~ although . ·substartt ively 
···-:.:·~it·.the< Era;fue as ·.:·the':,federa1 'cbtinterpart, ·states 'the -language.:of>'the. 

more explicit California Rule. ·-

The application of ~he Federal Article IX rules has 
resulted in no- significant -problems in the federal courts. There 
apparently is some question among the commentators-whether Rule 
901 is to be read literally or, alternatively, should b~ 
construed some~hat more conservatively as, at ieast in part, a 
codification bf the commbn law requirements. Compare 5. J. 
Weinstein & M. Berger, Weinstein's Evidence t 90l(a)[02] at 
901-19 (Supp. 1983) (liberal ·construction) with S. Saltzburg and 
K. Redde·n, Federal Rules of Evidence .Manual 699-700 (3d ed. 1983) 
(codification "of a good portion of the common law"). 

Decisions which appear to reflect this scholarly discord 
have affirmed trial court holdings.and it appears that, at least 
in practice, these are matters left to the sound discretion of 
the trial court. Compare Durns v. United States, 562 F.2d 542, 
546-547 (8th Cir.), cert. denied, 434 u.s~ 959 (1977)(applied 
common_law standard requiring proof of chain of custody and 
careful handling to·admit tape recording stating "[t]hese 

· requitements ~o not, however,~ exist- in vacuo~ they become 
meaningful only when viewed: in light of the facts ~fa specific 
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case."); with United States v. Biggins, 551 F.2d 64, ·66-67 (5th 
Cir. 1977) ( cop};~g~red-: ¢p,mmon 1?-,·f::reqtiitem·ents:~'to be the 
"preferred" but. not' e'x:clu~ive. method of authentication); and 
United States v •. eortell~·s:so,··66.3:·F.2q 361, 364 (1st Cir.--r9'81); 
United States v·. Haldeman,· 559 F~2d 31, · 107 (D.C. Cir. 1976), 
cert. denied, 431 u.s.· 933 (1977}; United States v. Scully, 546 
F.2d 255, 269 (9th Cir. 1976), cert. denied, ~30 u.s. 970 (1977) 
(all stating~a s~emingly more liberal standard under Rule 

,901 {a)). See<g~neral1y Epstein" Emerg·ing<Problems Under the 
Federal Rules of Evidence; A.B.A... Sec. of Litig~, 312-323 (1983). 

Idaho h~s a complex set of statutes and rules of general 
application and many statuto-ry provisions and rules of limited 
appldscation which provide for ''.proof'' of writings. Many of these 
statu:tes treat questions of admissibility relating to.· authentica-

;··tion::lr~·~:best evide11ce. and hearsay in a single provision,:' thereby 
serving a mug~} broader"purpof?~ F.han Artiqle IX •. See, ~, 
Uniform Pr:oof of ~tg.t~te§ .~qt;, JQ..;:thQ :Cpd~,S-:9-~Q4. 

Rule~ 90.1 through. 9Q~ treat, <:>nly of authentication and 
identification, .which is considered to be a.· sp~cial· aspect o.f 

. rel,evancy,. and itself qnly on~. aspeqt. of agmissibi.lity. When . 
genuineness qf the evide!nce is .established {by ~x t:r ins ic proof or 

. self~authentic~tion, pther cqnditions of ~~missibility for sub-
~ stantive pu~poses must still be satisfied. It must be shown to 
.be the best evidence {see Article X), that it is relevant and not 
s·pec;ially' exctu.ded': (see Artic·1e•·-IV) or>pr.iyileged:. {see .Article 

.,V;),· al'ld because wri·t>ings, and .. •-ev·ide.nce of cqnversations are by 

.·their very ·nature hear~;ay, that it i~ eJ(cept~q from: the ru'le 
against hearsa~. (see Article VII~) •.. Questions.of prejudice 

\!'- outweighing .probative value are, considere<;f an aspect of relevancy 
under Article IV. · 

.;.:.;·_. ... , 
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Article IX. 

AUTHENTICATION AND IDENT:J:FICATTON 

. Ruie,. 901 •... ~equirernent- of Authentication or< .Identification 

{a) General provision. The requirement·~£ authenti
catiqn or : . .,idt:,I}tificat_;ion ~s,, a cpriditiorL~precedent to admissi

. bili ty is ~fatJ~J:ied by evidenq~. sufficient. to. support a find
in.~ that the matter ir:t qq_es.tion ].s what:·· its proponent claims • 

. ·( 6) .... Illustrations. . By c:~?Y of·.·J_llu~iti-ation.·: only, and 
·\not'by .. way. of,::;timit:atJon .• ~· :: the:-followi:ng.· ·are .. ;:exqmples of 
authentication or identification conforming with tqe 
r~qu~rem~nts_of this rul~: 

' ... ; ·,·· 

. :~ . 
·...:·. 

·. . : . 

. ( 1) .: ':resttmo9y, of ·witness ·with. knowleqge. 
Tes~imony 6£-~ wi~ness with knowledg~ that a matter is 
what it~is.clairned to.be. 

· {2) Nonexpert opinion on handwriting. Nonexpert 
.opinion as to the genuineness of handwriting., based upon 
familiarity not acquired for purposes of the litigation • 

. ·J·.:f3·)" · Comparison by _ .. trier or expert wi~:tness. 
Cornparfso·n by the -trier of fact or by expe·:+t witnesses 
with specimens which hav~ been authenticat~d • 

~· {4) Distinctive characteristic~ and the like. 
Appearance, contentsi substance, internal patterns, or 
other distinctive characteristics, taken in conjunction 
with circumstances. 

(5) Voice identification. Identification of a 
voice, whether heard firsthand or through mechanical or 
elec-:tronic transmission or recording, by opinion based 
upon;~··hearing· the voice· at any time under circumstances 
connecting· it with the alleged speaker. 

(6) Telephone conversations. Telephone 
conv~rsations, by evidence that a call was made to the 
number assigned at the time by the telephone company to 
a. particular person or business, if {A) in the case of a 
person, circumstances, including self-identification, 
show the person answering to be the one called, or (B) 
in the case of a business, the call was made to a place 
of business and the conversation related to business 
reasonably tran~acted over the telephone. 
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"(7) Ptib~i~'r~&ord~ b~ ~~~btfs. Evidence that a 
writing authorized by law to be recorded or filed and in 
fact recorded or filed in a public office, or a 
purported public recordJ report, statement, or data 
compilation, in any fOrm,'· is fro;m· the public' office. 
where items of this nature are kept. 

(8) Ancient· documents or data compilation. 
Evidence th~t- a documant or d~ta ~ompilation, in any 
form, (A) is in such condition as to create n6 suspicion 
concerning its authenticity, (B) was in a place where 
it, if authentic, wduld likely b~, and (C) has been in 
exis:f.ence'' 30 years or'" more· at the> time it ts·::: offered. 

, . . : . ' . : .· .. :·:.\•., . 

(9) Process or system. Evidence ~~j~ribiri~ a 
process or system used to produce a result and showing 
that the process .. or system ~roduc:~s an accurate result. 

(10) Methods provided by statute or rule. Any 
method of authentication or identification provided by 
Supreme Court rule br by a sta~ut~ or as provided in ~he 
Constituti6n of this State. . ' . 

. / 
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··:Pr for ·:taaho ·sta·tutes': ·dr:· Rules: Idaho Code. Tit·le. 9, 'chapters 3 
and 4J Id~ho Code §§ 9~601, 9-1701, 9-1702~ 15;i-1~j, .32-309~ 

· 39-263, .55--71~ thr9.ugh 55-72~; and 55-816; I.It.C.P. 4(g), 30(f), 
3l(b) ,· 44(a)· and ('c),· ana .80. ·. · · 
·-;· ··r ·,' ' : ' • ~· • 

1i<c0'1nparabl.e Fedetat·., Rule:·· Identical· tO' F ~ :R··.:E. ·901 e~C'~;i>t sub_j 
·section (b)(8)(C) requires that an ancient doct1merit be in 

· exis.~enc~ :3~·<years .rat:her. ~han 20 ar1d.· sub~eption (b)(lO) is 
co~for1Jled . t:O' .. ··state: :·p:rac;tic~· b¥: .. : prbvldlng for. a?thentication or 
td'~riti£::rc.·ation. by:· me.thod::s prov_ided.;by rule ··of·· the Idaho s·upre.me 
·cou·r·t t, State statute{· ot. con.stitutlon'~ . 

Comment: Rule 901 governs questions of authentication and 
.identification, which are considered to be special aspects of 
reT~vancy. Th.ese ·cq_hdi tions precedent to admission fall in the 
~~tegory of rel~vancY dependent upon fulfillment of a condition 
of fact· and are governed by· the procedure set forth·'· in Rul~ 
104(b)··~ ·see· F:ede.ral Ady.isoryCommittee Notes to Rule 901. 

:· . . . . --.. ·'.;M~~:~: . : .· . .-~-' ·. _· .. :. : : :·· . , :. . .:. .:_ ·". /. ... . . :_.· .: ·-.:.~: : :_ 

Subsection (a) impo.ses the requirement· a:hd);:the standar·d 
·for. e~.tapl ishing She 9e.n.uineness of th~ evidence. _·. Subsection (b) 

· 'mere·l~ ·:·provi-des ex.amples· ~o~: t~~· typ~ of extr i'nsic. evidence that 
· ··~·ill .. sati~sfy .. the: ··r~ql1iremenf' ·o£· apthentica.tion or iden.tificatio'n 

. in giv'en_ situat'i_o~:i~ :when·· .. ·the.· ~O'c'Umeilt or _obje~~ is· not s~lf;_ . 
authenticating under Rul,e·· 902, or is r1ot .established by stipula-
tion ot by ~dmi~siqrt~~f th~ ~~veise·~~~ty~ · · · 

·subsecti~n· ·ca> states the requirement that the proponent 
of t~e · proffered · ev ~de nee por:·pye that· it i.s· genui ne•. ~ll~ ~tf\nd~rd 
for establ ish'f''ng genuineness "requires only ~·that 'the. coUrt admit 
evidenc:~· if s·ufficient pro?f, ~as been introduce(j. so that a 
reasonable.· juror. ,pould' fi~q in .favor of ati.thenticat.ion or .identi
ficat·iO.n .. ,"· 5 J.: Weinstein & · M. Berc;J'er, Weinstein's Evid.ence 
,r· 90J.;(a) [Oll at 16 '(SUpp. 1983). · 

. . 

·The trial 'court shouta· not consfdC:r ·.1nadmissiblt::{ ... 
evidence in de_termining · whether an adequa_te prima fCici~ showing. 
of c.tuthenticit~r has· be~n made. See, ~' Zenith R·adio Corp. v·. 
Matsushita Elec •. ·Ina~· co •. ' 505 F •. supp. 119·0 ~. 12 20 ( E.D.: ]?a. · 
~980) ( Ru~e 90'1 (a) -mandates. tha.t authenticitX dete·rminatiohs b~ 
qas~a· upqn_ ·evicie.n:c~ "sufficient' t:o: ·s·~E'port·; ·a .. fJnd·~:n<J .· •.. _.··" ·that 

'the :pro~fere~. e~fd·en?e' :fs;~. g'enuine}, ·(~lthough·,·:. tli~'b_re.tica:l~y ,·· . 
Rule, I0;4(aJ..''aQ~qor~z:~;s .the• :cour1:.to· '·'cons.~dei·"."·:inadmissib.Ie ... ·· .· 
ev.idende .wH~n\··~rli.l iYi9.'. 'dn .. , -r~l'~v:ahcy .. ,c.ori~·ti:.l9'hed··· 'dti .ia ch:·f'·· •1: it· .·wq.u;fd 
be a pointless exer·c·ise for a.· 'judge to' re'ly: uph'n· inad'missible~ . 
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evidence to fulfill th~ (. su,b~t;~ntia1 evidence requirement when . the 
trier of fact [under Rute 10;4·( e) 1 ·. can o·nly consider admissible 
evidence that a proffered document is authentic."). 

The rule is. not li~ited to writings. All evidence must 
be shown to be genuine. 

±dah6 apparently has no statute or rule governing 
authentication in areas other than writings·, with the ~xception 
of Idaho Code § 9-421 (establishes requirements for authentica
ting photographs.pf merchandise taken or converted in bivil cases 
fpr ·.~hopl ifting) • 

~--:. j ',! . . ' . . '. . • 

:.: ... ( 

r'dahb'' l~·w: wi.th respe.ct to. authentication recognizes a 
distin.ction between public and private wr~tings. The authentica
tioni·bf public writ.ings in general. ·is governed by J.R.C.P •. 44{a) 

.and (c), and Title 9, chapt~x 3, Idaho Code. F~r ~dditional 
discussion regarding public writings, s~e commentary to Rule 

·90l(p){7). . 

Idaho statutory law governing ~auth.entication of private 
. \tlr i"tings. in gener.al ls .contain~d prim(lri~y \in.Idaho Code ·s. 9~40 5. 
· It proyj.des that ·any wri~ing .. m~y be proved ··either: (1) by any-
: one wh6 sa~ .the ~ritihg e*ecut~4; o~ (2} by~ evidence of the 

.genl1ine.ness·: · O:i~~ the hahdwri ting .; of ·the m.aker; or { 3) by a sub-
:sctibirig/witn~s .. p·~:;. ·· .. : .. · ·. . . · .. · 

. The. gen.e['al s.tatu.te .. if3. supplemente~;P.Y other; stat~tes of 
more narrow scope: e.g.': .Idah? C~de § 9-406. (Deni.al hy sqbscr ib

. "·;~·~ ing wi tness-.-Pr.oof by othe·r.: evidence); § -~·7:~07 . ,(Eyidence .of 
admission of eJ(ecution); § 9-40~ (Acknowledg~ent of private 

. writings); § 9~410. (Instru.ments affecting .. realty--c-ertified 
copies o£ record--Admissibility); S ~~412 (Ex~mplar); § 9~420 
( Proo'>f"· of hospital medical charts or records); § 9-601 { Explana
tion .of alterations) 7 §.§ 55.--718 to 55.-722 (Proof. o.f execution of 

. an ins.trull\ent) . .,, See generally G. :Bell'· Handb()ok of. Evidence for 
· th.e·-ti~faho Lawy;er,la6~191 (2d ea.· '1972). 

Alth~qgh Idaho. Code ·§ 9-405. and the supplementing 
section·s do not faci(ll~y llmib the· proof of· authentication, 
§ 9-405 has b~en cortstrued strictly by th~;d~h~.S~preme Court, 
resulting in a far narrower approach .to aut~erttication of private 
w·r i tings .~h.aJ:l· J;he method, approved· by;: ()theF j.urisdictions or the 
Fed~r~l.Rules •.. ···see Ida)'l.o .. · F,irst.· Nat' l Bank v •. Wells, 100 _Iqaho 
2.56,. 5,.96 ·.P.~d. 479 .• _tl979)(fai,l.ure. t.o •. :c()IriPt~ .w.ftl), ·Idaho Sode 
§

0 9\-·~ .. Q-~5, .rn~~p..t ~.r:~Jnissqr.y''' .. 119M~~ not gi.ol?.e,r~Y al11:Jie!1 .. t.lcfi\:ed). . See 
al.so .•. Sta.t·e. v. GoJden, .. , 6?· I,d_~hq 4 97.:,-; 18.Ei:. :1'.·• 2.d. •>4 85::·• :{1·9·47J (me,re' 

.. z:~peipt of 1~1:,t~·F doi¢s,,·fl9:.f_:~stabl:~~:s~i: ai.l't':.henticJ~~·~·.·.,a,ijct J .. C3.i'luJ;.~ to 
meet .. sReci.fJc:a_p~,on~·.··· 9f.· pre>a~c·es.pO;J: ·R~ .I.d'aho ·.S.9~le·s: ·.~-4PS~ reqq~red 
exclqsl.on)i·J; .. ):~oxs.:tate.!: .. .v~ · Nort?wes~ .. :·Giti~~.s· .qa;s · .. <;<,., .65 :td.<fJ'lo .a.·~4, 

· ·;t:54·•.lp···/2:d: ''4,~8 • ... t5'l~A4l ;i.a~loJ~ .. ~.: .. :v •. Gre~.n,;- ~l._.:J:.dq!}p ,~.6Jf,· <~?J ·lf~ .~_21· 
( l926 ),. . c~· •. S~tolz v •. <S,cott, · 2s·· I_dq.hd 41 T,. 154. ,1-' •. 9~2 ·:(I~l6 l (it 

c 901 p.2 



.,is. -within> the·.·dis'creti:on of· the· tri?l: court a·s··· to whether evid
.ef1_ce' is .sufficiently authentic_ated.};;. .. 

- . · With· r.egar'a to objectS· other than wri.tings·;<the rJ·~ih<Js 
of the :·ra:ahq :·S..upr:;~.1'Q~': G:o.ux-t: hav·e. been consistent•<with \\Rule. ~-p;!(;a) • 
Seer ···e.g·~'E?:Sta:te. --~v•'··<:Campbe1T.,,:;:·104··Tdaho.··705, ·-• __ 662.·P •. 2d _·114.9 · (C't:·~ · 
App. 1983)·.;-~~state .. ·,.y.;~ L..a~l1ere, ·103 Idaho 839,; 655 .P.2d 46 ·(.1982);' 

..• Sta<t:e:·v.~---_-Ruyb,al:·,· 1.02·.~ Idaho::.-.8.85,.. ·_64:3 P_.2d::._8.:35 .. /(Ct·.•.·.···f\pp •• 1982.) ;· 
· .. st-at-e· :.v. ·e.rookj·. 98:Idaho· ·383,; 565. P.2d:· 5·76'-· (197:7) ;.·.stat)~- v.: 
H.:ft:tdri.,. <95 ./Idah_d;-.:.856·,_.·.:522. P. 2d -64. (.1974J.r .. ,·S-ta;t~e:, . .v.-i. Thom:as;;:.94: .· 

· :Idaho· •43?.'. ·4:~?-- Pi,.:-~<};-:·.1,310 __ -:( 19.Jl:);~·:s:tat:~.··v~--~:·:,Roo::r·iquez, ;9·3_.-Ic;laho . 
·286, .... ~?0 '::P. ?d -?~>~_-.. :·.( l.~Ji~ ). See ge·ner.ally ,G.:··:~Bell, ·,'Handbook <Of 
Evidence ·for ~be Idaho:. Lawye-r,.: 175~T83 (2d- ,ed. 1972}. 

~· . . . . ·: ~: ·. ' . : ·:.~ ; 

S4bsection'" (b).: provides, for illustrative pqrposes ,; ·ten 
e-xamples of•: authentication or identific-atlon conformi'ng with·- the 
requirel[l_e·nt __ s o~·-· 9.(lJ:·(_cl): ~--. .. n'r11'~ •·•~_Je:ainp:les_· ...• -.. ~:re not:· :inten'de.(j_ ·a?;art··-_ .. · 
exclusive enumeration of allowable methods: but are inearit to gu'.ide 

- and suggest, leaving room for growth and development of this area 
-~-·-of law_·~" Federal Advisory Committee Notes to Rule 901 (b) • 

. _ Suhsect:i-on (b) (1) . "testimony of witne~rs ·w-i·th ·. _ .... 
-·--knowledge 1 "> p~iO..v.ides·, tna.t :testimony_. ,of.- a ·wrtness. -wi:.th _knowledge· 
·-.that ·~- matter/Ti:ls- what it is claimed to be will s13ti"sfy the ... 
requirement of authenti_,cation· or identific~tion. 

The· example' contemplates .·a b:C.oad·: spectrum of authentL'"" 
_.,.;;.:,c-ating::::,.evidence-~· ranging from ·testimony:.;_of a witness. pre-sent .at 

the signing~ of· a document to the-. ident:tficcl-t-ion of confiscated·' 
objects. The witness' testimony need· not, in and. of ·itself, 
~uffice to authenticate so long a~ it is relevant to th~ issue of 
·'authentication. Any combination o£·-···eviden:c-e .wi1;1~ -.'suf-fice so long 
as 901-(a) is .satisfied. 

A wi t:ness ·may· -be :able. to --authentic-ate •:the item· o-f-. 
evidence ··becadse. of ·knowledge acqu_ired -through· his position or 
experience ,·.,·su·ch ·':·as-. the person· responsible for- business records, 
though .. h.e,,:,.-d,id· not·· p~rsona1ly J11ake the en,tries·. --"In detern)t_n.ing . · 

. authenticity, the court is not bound:by the rules of evideride. 
Se~ Rule 104(a). · 

As . noted .above, Idaho Code § 9~405 expressly provides 
for authentication of a writing by the· testimony of one. who saw 
the writing executed, by evidence of the genuineness ·of the hand

·writing· of the maker, or.by a-subscribing witness. With respect 
·to writings,, Rul~e :901 (.-b) (-1) , expands:.-_the: scope·, of this statute to 
·.>:,includ~ the·; tes.:t imony. of"·~any ;;.W:i:tn·ess wit_Q:_ know1~dge that ·the 
- iWriting . is· -what it ·is cla~med·,, to be-~, " .. 
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With rega,~d .to·. other:· items .o,f evidence, the, .Idaho courts 
have adopted a standard similar to that -:of t.he rule.· .. See, e.g., 
State v. Campbell, ·104 Idaho 705, 662 P.2d 1149 (Ct. App. 1983); 

+:State- v. LaMere·, ·103• Idaho 83:9, · 655: :P. 2d ·:46 ( 19'82); St·ate v. 
McKenna, 78 Idaho 647,. "309 P~ 2d 206 ( 1957 ).(tangible evidence 
other than writings in criminal· cases) ; .. State .v. Spencer, 74 
Idaho 173, 258 -P.2d· 1J:4'7 '(1953) (sound ~-e"gord~ngs)·; State v. 

·McPhie, 104:Idaho. 652i 662 P.'2d 233 (198.3-)'(phdtogra·phs) t McKee v. 
Chase, 73 Idaho 4.91,. 253- P:•2d 787 ( 1953) (photographs ()f relevant 
objects. or places);_ •Hayward V·: Yost, 72 Idaho· '415 i. 242 ·. P .2d ?71 
(1952)(maps of acc~g.e.q.t scenes)r·Call v.-Gity .. of Burley, 57 Idaho 
58, .62 P.2d :101 (1936.)(_x-r·aY: :pictures). Cf. State v. ·snarp, 104 
Idaho 691,662 p·.2a. 1135- (1983.)(tape_>r~cq_r;_q·i·ngadmitt;.ed 

._,.notwi:.:thstanding unintelligble parts and inability to identify 
speak·ers where trial judge allowed defense counsel the right to 
stop·-·the. tape at any ,time to. identify the person spe~ktng), " 

:(Cour;t stated ... that· judgment.of t.tial co,ur.t:•.,i's; presumed: corr.ect). 
See generally .G. Bell,. Handbook .of>E~idence for the Idaho. La\-Jyer, 
1:75-181 ( 2d ed •.. 19 .. 7 2.) • :> . 

Subsection (b) ( 2) "non-expert opi;nion on handwriting," 
provides.that non-expert opinion as to the genuineness of hand

"writing, b,ased l~pon f:ami1~arity not acqqired for pur.poses of 
· litigati.on, :w\~.ll,;s,a..t·i.sfy the requiremen:t.of,..aut:hentication or. 

identification.. · · 

The trial j.udge must dec ide whether the lay witness has 
sufficient familiarity.; " The knowle:dge ·can be aqquired by any 
rneans so long as it is not acquired,:: e·spe.cially for trial. . Only 
an expert can testify on the•basis 6£ familiarity acquired for 
trial. · See subsection (b) (: 3) • 

:!;l(l;t:r: -Generally, the .;eed.era1 court~ have held that the extent 
of familiarity, e.g., number of times the w·:ltne.ss saw a •person 
write, or length of time the witness and author corresponded, or 

"· .. the na"ture of ;"t·b,e relation'ship between the witness ano>" the 
author, goes to :';;the· weight and not the admissibility ·of ·the 
testimony if the witness can identify the·:handwribing~-. ~ 
generally 5. J. Weinstein &-·~· Berger, Weinstein's· Evidence 
~~ 901 (b) ( 2) [ o:l] rsupp~ 198'3}·~ . 

As noted above, Idaho Code § 9-405 expressly provides 
that any .writing may be proved "by e:~Jidence o-f the ·genuineness of 
the handwriting of:the maker." 

Ih· acc'otd'ance·.with ·t.he:·Ida-ho··statute and qonsist.ent ~wlth 
-Rule·: .. 901 (b)_{ 2)· ,, .. <the>.Ida.ho·,:'Supreme.\.cour-t:- has> .held that; ,:anyone who 
is fam:ili:ar with·.;. a·'·persdn-':s :.~wri.ti.pg f~Ol1l' ·havirig .. ·s·een :him Write is 

· ·. comp~tent::·as a non-expert .... to givei hJS ··opinion a·s >to • the ·genuine-
'· :··ness· of such ,·person·.' s · signabur,e, ·a.nd that the .... ··weight of the 
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·ev.idence ·to 'prOve .. 9en:uineness of :han.dwt·-:iting by thos·e ·who know 
·,the party's handwriting ~s. wholly for the· jury. State v. 
Eubanks, .. 86 :Idaho· '.:3'2,. 36', ::383 Pi2d-342 (1963) (Court indicated 
;that seeing 'one~ w_r.ite··· is ·not->:the only· method of obtaining the 
r~qui~ite ·familiar-ity;O::·'~;U;r]nyone'who is ·familiar with a person's 
writing from :experience·, h~ving -.seen ·him wr.i te, or having c'arr i~d 
on correspondence··with him<:or. from ·the opportunitie·s··o:f having 
frequently ·handled •arid. observ~d the perS00:1 S-:handwriti:ng is 

· comp~tent· as ·a··non-"exper:·t\tO· give.·an_oplnion·as· '·to ·the··· genuine
·ness of his signature, or handwriting.")~ See also State _v. 
Myer·s, 36 ·Idaho 396, 211 _. P. 440 ( 1922); G. Bell--;---Hartdbook of 

<Eviden·ce ·.for 'the Idaho >Lawyer,. 61 :.(2d ·ed. 19·.72). ··. 
·····., -; . .- :(-• .... '.,-.·: ... 

• .. = JWit.h i.:regar·d ··;tO the· proof :of.:::exec.;utiori>of,: an ··::.r~strument 
.. of CO:rly·eyan:ce ·of real. prop~rty,·:;.Idaho. Co'de.•i:§§ ~55~7.18·:·-:.through 
· 55:~72:2 :spectfy···the me.thods of pro·cf of <the. exebution ;of an .. . , . 
instrume·rtf:i.· when f.t is not acknowledged.. Section SS..;..72l- provl<:]es 
t}lat. ·th'~ ~X-~9Llt::<~on ·of ·.'Cin··instrument may be e~tablished by proof 
of" th$: haridwi' :L~·i_ng· of the party (·and of a subscribing witness, if 
there is- one) where.· the party and the subscribing wi'tness· are 
dead, out-of-state, unlocatable or refuse to testify for· a period 

···of one>-hour •. Section 55-722 1 imi ts testimony pertaining to ,tir,q.of 
. of handwriting to those witnesses who personally knew the 
signatqrs of the instrument and ~heir signatures.·. See also Idaho 

:::code :§}\.9:..:o4·o~·- .. ;~~~e·1-~t.~n<J -·to :the· ·ac~nowledg .. emen t·•-of,.private writings., 
· e·xc·ept:-:d·':wil':].:s-/~ff:Whi'ch' incorpor:ates· ·-the- provisions of ·sections : ·\: 

55-72l:yanq ·:5:?-722, and ;p·e;rmits authentication of private writings 
by a·ri:·ori.;;..·exp:ert··through''testtmony· as is'·permitted for instruments 

···:·of co.n;Veyance·~·: ·.-. · ·· · · 

Subsection (3'): · "comparison by tr-ier- or expert; 
w_i tness, ·~ · provide·s: for proving. g_enuineness .by cgmparison by· the 
tr ~er of fact or by expert wi friesse's ··:wfth ·_specimens which have 
been authenticated~ · · · 

The ~omparison.technique is often· used to identify 
··.:writings fr .. oin~i;a typewriter, bullets, tire. tread marks, j imrny 
marks on ··door ·jc!ffips ;'·.·shoe prin'ts, hair, blood and the like. The 
requis·ites· for identification by comparison ar'e .. a· specimen whose 
·source is . known ahd a person who is competent. to conduct; :the 
comparison •. ·. The spec'imen need. ·not. be· 'admissible as'· . .. . . . 
eviderice-in-chief a~ iong·as it is reievant for ~uthentication 
purposes. 

The require~ent that an exemplar of a writing be proved 
by clear and convinc'ing proof is _eliminated by the rule. The 

:;standard J:ot:': writings'. is";_·the:_ .. sa;me· ~as for·.·()ther _.e.xeinf>lars under 
the- rule~.·,· :The-'>peraon ·off.,ering . the s·pec'imen ,_must: presen.t 
"sufficient~;;:_evidence to permit·::a.- jury to· ·find that· the· speciineri 

·· ·c' ts·. what:'i··t:t··. pti~pbrts:i- to···:·be ~-,s ,,.~;'<~,;~~,,-:.-·.. · · 
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· -With regard. to writings, . Idaho. Code· § 9-412 provides: 

. Whenever the .genuineness of a writing is at 
issue, any·writing.adrnitted or proved ·to be 
genuine is 6ompetertt evidence as an exemplar 
for the purpose of comparison with the dis-

. puted writing:·:·· provided, .. that such wr i t.ing so 
admitted or proved· to>-be genuine shall in no 
way re.fer or ·relate to any matter then in 
issue. 

.. The Idaho Supreme Court has held that this ~ection 
.abro~.'~tes the .:.:common-law rule and permits any writing· either 

. admtr*t~:e:d or· proved to be genuine to be admitted as ari::;·.exemplar 
for~~~e purpose of comparison with a dk~put~d writin~~ State v. 
Allen; 53 ·Idaho 737, 27 P.2d 482 (1933)'. ·see also· Gr~enstreet v • 

. :,: Gr-eenstreet,. 65 Idaho 36 ,. :139 .P. 2d; 239 .( 19!f!T(compa~~d. a, ...... 
signature consisting of an·"X"·) ; .. Lowe .. .v. Skaggs Safe:wa.yd Stores, 

·<Inc.·, 49 Idaho 48, 286 P •. 616 · (1930).: ln.re·Fisher'·s··:Estate, 47 
,_rcrano 668, 2-79 P. 2-91 (1929); State v. Brassfield, 33 Idaho 660, 

.·.,197 P. 559 (1921). But cf. State .. v.· Varnes, 67· Idaho 183, 174 
"P.2d 200 (1946L.(Court questioned value of. the -testimony of a 
handwriting expert) • 

1~ '· 

. ;y ·· T):le·'~·t~urpose· of:: the· .p;r:ov:.iso -has ·•:been· ... interpreted by. the 
·Idaho coUrt ?td1 prevent···pJ:·ejudi:cial evldenc .. ~~ _fr.om being admitted 
solely on the ground:that ,i.t~- is an exemplar •. See State:.v. 
Baldwin, 69 Idaho 459, 208 P.2d 161 Cl~49). :Rule 40~ W:OUld 
permit exclusion of an exemplar.for the same reason. 

The Idaho Supreme Court has req~ired that the 
genuineness: of -tl:le:: exemplar be pr:oven by clear and: convincing 
evidence. · See Fredr lcksen v.·. Fulime:r:, .7 4 Idaho 164, 258 P. 2d 
1155.· .. ,:J{.1953)-.-Se.e als.o State v. Brassfield, ·3.3 Idaho 660, 197 P. 
559 K)921) (cle~and undoubted evidence). .~doption of Rule 
901 ( §·.~·:.< 3) would\ eliminate this common law requirement. 

With'''·\·~gard to objects, the Idaho case law ts consi.stent 
with Rule 901 (b) (3). See, . e.g., State .v. Campbell, 104 Idaho 

· 705, · 662 P •. 2d 1149 ( ct:-:App ~< 1983) (shoe prints); State- .v. 
Williams,· 103 Idaho ··635', 651 P.2d. 569 (!.982) {paint colors).; State 
v. Watson., 99 Idaho 694 1·. 587 P.2d 835 (1.9,78) (fingerprints); State 
v~ _Crook( 98 Idaho 383,· 565 P.2d··s76·-(19-77). (matched: piece o·f.. 
tape from pliers to roll of tape removed from house of accused); 
State v. Gonzales, 92 Idaho 152, 438 P.2d 897 (l968}(ballistics). 

. . ··<<Subse.ctto.n .(b) (.4): ."dis.:tinctlve c.haracteristic.s.,.and the 
like 1 ti reqq<jhl~es:'-.that an itent jnqy po.sseSE; s\lch cj istinctive 

.. qualiti.es,-a·s. t·oo:id.entify its .sdurc·e··, "Thus .a·,document.or 
telephone conY:.ersation may be:· 9hown··. to.- have emanated frqm a 
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·part~cu-~ci"r ·P~Jsqp/ by. v.ir.tue ·o'f. ~~,ts .d .. ~sc.i,ps~ng<.kr).p.~}.e.~9f=.:::9f f~c-ts.
known peculiarly to him."- Federql AdvJspry .Con,uriitte·e Not~~· to. 
~~1~ 9,QJ.{.P l •. c 4-l •... ,,.JP .th~. ,.qa$e · 9.f ·a._: \'iritJi}cj.· .. ~t-5 ·?.i.{bj .. ~pi:,'ni'atter, · 

· ··con~ en fs , .. ?lPPe.ar:ance,. ·phY;eic~{ :ch.?l~·act~'ristJqs(. ;Jn.tEi.rv .. 'l;L. wor:Ci .. and 
·t;:,hought ·patt~r;_n~ C,;(),F: its r~J~t·~ori.~.hi_,~·.·to_: etJ}.:~:.r .. wr;.At~·n~~, .. Pr· ·t..r:?lf1S
actions may suffice for authE:hitic.ation~ ..... ·.s:<J~ ·Weinstein··&· .-M•:··/):··: 
Berger, Weinstein'.s Evidence ,r 90l(b_)(4)[01] at 46. (Supp. 1983). 

_· . · ... _ •. Ida.J;lo, n:a~ ,nQ,:~omp~rable. .... _.statut.e or' rule .• -•. Jdaho Code 
§. 9-:40S, .. a~(:.;aJ;>p1fed by ~-t~·e:·.I.<l.aho.·supr:~;me. Co'u:r:t:·, >·~:ould.·~-~em· .. tq , 
~reel UCf.~-· a,u.t;heri;tJ'c,.pt;.Jp.p ._."p f __ a. Wr.ftJng~. 'by .. t,ht~ .. ---~~?,!1~-. i': :S.ee.:_tdaho ~. 
Fi rs.t .. N.a.tional, Hank:·····Y·· . .Well's_, .. ,.In(): .. ·Id-.a.ho •. 25'6r 59'.6. ,p. ~-a·· 42 .. 9 ••.. ( 19'7'9') 

. :~ d.drJ~~ ~'~6~,a,i&~Ht~~~·, s ·~ ~t.~;~·~gh~·a~ /~§~~i71t~i~;~· t:~:i~f~~ t\~.tt~ r 
· .. is.ins~_{fiq.ten):' .. Jor. autl?~h~.ipat.AOI1) ; .. J3.ei .. 6.it>. v .• Gr·een .. /.· 43 Idaho,:··· 

265,. 2.51 .:~? .• · 62_f· .. ·( l9_2.6.J.,(auth~ntLcat;ic.n1 ... insuffiqJ~nt notwi.thstaria~ 
i.r1g. ·o.:e~icia:L .. l .. ~t;~,~r:nead · 9r1d .. ,r;.e(~_r·~·nses Jn ·.the 1~.1:t~r to .lqaps _in 
issue ..• ·.··.suet. ci.< ·Mc:(lcolm· ·v. Hahro~r.,· ,.q4· r'Ci:a,ho .. 6.6,, 12i, P. 2d ·3301 ... · 
''(194'2) ·c tual--cou~t erred ln str'lking . ser'ie.s' of .le.tte'r.s .• ·between 
partie:.$; Supreme Court said the·y were authenticated, but did not 
d iscu~~~. how) .• 

;· · --~·· : : Subsec.tion.. (b).( 5.):. ".voic.e ... _identification," provipe.,s .. t:pr 
.·.vo.ice_,.~;X.ct.ent:~::~;.~q.~;t~.':c>n• "''~b.ep·e ... :thg;··~r.,eqqJs :!.:t;~.e~. f.~W~l.-1~:t£·ii::Y·· based. Q,p :~ 
.".hear £.n9" ···the vq._iqe.-.:is-, acqu:it,ecl ·e·i.t.:hei: b~fore .or ·,after:. the · ·::.,, ;: 
p.artiq:J:liar state'nien't' 'which' is the'' subj'ect 'c):E the 'identificatfoli?;: 
The ru{le ·.is particqlar;-ly., though certain,ly not eXC!.l.!Jsively, 
appli¢.!~ql~ .--.to f'qeQ·t.ificatiorl of .the: s.:p~aker.in 'col}~eytion wit~ .. 
telephone calls r'eceiveq, :.as_.~:lis.tir1gQippeci ·frqm. t;elephon.~ call.$. 
made to another which ar~.e also. treated in Rul.e ·gol(b) (6·)·. . ' . .. . . . ·. . ·. ·.-. . ·.:-.-:· .·. .· · .. ; '. .. ·-·.·. . 

•. '.. . .. The •f,edera]~·- ·.(;?pqr.ts~ ·.hav_e hei~. tha:t .t.~.e Vf:itn.e.$,,S neeq., not 
be cer t:aiq and qua~ifying .. ·re1ll:ar.ks,.QO t.p. ~he · ~~i.9lJ..t ,,.: .. '!'191; C\g.- . . 
mis_sibility. The_.--iqept:ifica.t:ion· may be.m.ade .. wl'l~.{.f1e.r ... -~·he voipe. 
was ·he'?rcl·'qirectly or::indi,rectly as ov.er .. a tran~rnit'tir1'g d~y{c~~ 
Simi.lariy, .. sq~~Cl ~.rec.ord··i~g.s ar•e a2frniss.ible ... t.f,-,the ,spea~ets· a·re( 
idenfified ari~ 6ther ele~erits of·-~ pr6p~r ~oundati6n for reco~d
ings are established. See generally 5 J. Weinstein & M. Berger, 
We in stein's Evidence ,r ~( ._) (5) [OJ}- [0_2] (S,upp. 1983). 

. • The -W~ight ,of. recent decis,ions. ~-E? .. that compelling.; a ... 
witne$s to speak in a line~up for the sole purpose o~. ideritific
atiori of .hts~vci~6e does not :~iolate hi~ Privileg~·ag~inst self~ 
incrimination. 5· J •.. W.einstein .. & M. Berg_er, Weinstein's Evidence 
,r 9 o 1 (b) ( 5.) [ [ 0 3 1 at 7 5 ( supp • 198 3) ~. · 

. . - : . . . . . . . 

. ; • ·• .. : Ida:qq:.h~.P •.• no 9QI1\P:ci~9-bJ.e.'::':;?t~attit.¢ _Qr.· ru'l_e:. --~he '·ract'~'o' :.·· 
appellate ·cour·t~ ha,v_e ·r;e._co,gqiZ.ed · .. ~ha~- _voi.G,e. id~ntifj_ca,_t~9.I1:s· \&llll 
sqf~~ce ··to. ~utp.erittca te <' c)t-~:.·~aery:tify.. a :tt~J.·:e;Pgorie caller. ··.see ·. · 
s·t:~~t~····{/:· ·-r~:~r·~:~~, ''i"d3 .,,j:a~fi:o··:~··t·99i;f-~rc;,{6: ... J? :':id' :·,:4\11'· :(IQ~.2J'{V)i't.rie~$· V;a.·s·. 
allowed to ·identify an anonymous caller based· on subseqtieri·t: \rdfce 
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recognitigrt); Sta~e v. Marlar, 94 Idaho 803, 498 P~2~.~276 
( 1~72)( C<;?;~rt: _sft_a~~-d': t;Jt~t· .,YCti'c~ . reso.9_ritio:r1 is, the :tnqst usual if 
not the most· reliab~a mod~e·· of ids·n·t-~ficat1on · o:f a party placing a 
call_ and that. voi~e :·r,eco_<Jnition may be based upon the same voice, 
spee.ch mari·nerismsl 'or other .id.entifyingcharacteristics)-. Se·e 

'also .. Tonkih..;.Clark ·R:ealty Co. v. Hedge's, 24 Idaho 304 ;' ·133 P-:---6"69 
(1913). 

'.1 

Subsec.tion· (b) ( 6): ":telephone conversations," recog-
. nizes the di'stinction· J:>etween authentication of telephone calls. 

received and those··mqde t6 a··p~r.son or ~ plac·e o·f business. ·The 
~ule provides~for ,addl~i~nal ~~thods of·aufhenticating~ te~ephone 

;;e·c·onv:e;r:.sations ,;,.i(assuming other· methods· o£"· authenticat.i:OJl ·such as 
by the cont~nt ··of sfate,meryts or the ··te~ly technique ·,under example 
(~), or voicEr idehti~·;c,at·i~n under· e·x;~m!)le (5) are J:l'ot:.. available) 
when a call i,s m,~,P~ ''.t~. :tl'l.e.~ .I1.~il\b~r: cf~Si<Jn~(l at ~he t,i1n~ b¥ the 

/telephone company ·.to a ·t?ari;icu.far Oi~~rson· ·:·or:·l?listne~s:~ ... - The rule 
·recognizes and con;di tions the gerier;a·l rule· t1laf a me.,r.e .·assertion· 

..... of his identity· _by a person talking on the telephone· is not 
$Ufficient evidence of the<· authenticity· of the convet'sati:on and 
that some additional evidence of identity is required. 

Subpart (A); of the rule relate~ to calls made to a 
person •.. It p~tmits; •. >~~lf~i(i.en~if.icationby:.J:_he, .person called or 

·other .circums.:t·ances t9 :au~hent·i'cat·~,· .caTis·:;.made t? :the· number 
.· assigned to· that•',per:soh :.by: th.e ·telepho·ne company. 

Subpart (Bl' relates·. t'o calfs made td a place: of ·busi-
,: ness. It permits authe,ntication merely by·· showing that "the 

conv'ersation related to business reasonably tr·ansacted over. the 
, phone." All that iE; ·necessary is to show that the plac·e of bus i-
_ness Wa$ called and that someone at that place answered and pur
port:~::~· to act f.or ... the business est(l.blis}1Il\~11t. Identification of 
the J?.~.rsori answer ~rig is not required w_t\~n .the is.sue. is the iden
ti ty·<;<>.f the Pl.~ce o_f business. cal~ed and· not th.e individl1a1 pur-
port,ing to represent the business. . See· gener.ally. 5 ·J •. Wefnstein 
& M. Berger, :Weinstein•·s Evidence ,r 90l(b){6) '[Oll-(031 ('Supp. 
1983)·. . ' . .. . . . . . 

Idaho has no compa-table statute or r1.lfe. .·The .Idaho . 
Supreme Court, in .. a case inv()lvi.ng id.en~if~cation of _the. person 
.c.al,l il'lg_, h~fs re¢ogni.zed .. a··_di,_stin'ctio'n- between ··authentication . of 
calls rece~ved fi:'OI(l .ca~·ls mad·e 'to .another ••.... se.e Sta~e. y. Marlar, 
9·4 ·Idaho BOJ, 80~7' ll·· 1 ,. <'49.8 ···p~:2d i276 .. t+97.2) (Court·. observed that 
several jurisdictionE:;, ···reco'g_~~-?~.; ~ha~. J:.~.e·· ~den~ifiqa·t.ion~ r,eqttired 
is measured by qifferent rules: d~penc1:ing on whe-ther .the p~rty 
again:st ,whQP~· the .-P.()nv:.~r·s~t:io~ , is __ spu~J:l~ t-o Be: intr,qCiuced ·is the 
q~+f~ t' ... · 6 r;" :;~.he .. P~J ty .. q ~~lt~a-·,- · and .: .. q9.:q ~~·4;:·.·.~~ th ··•·· approv~Ji .,.the .... _.r u~--~--· 
tfiat.,.~here .. ,·9q~ .:c~.ll9.-~ 9not::.her .. Rx··: t$J~phq·n~,, :·.ca~lin<i or··. dialing t,he 

: ~£~:£§< J~t,~'~1~~~~) }4'$n !::~ ty O,f. ,th~, Par; 1:¥ • cai 1 e,~ {S , thuS· ·pi: ~~.u111P- · 
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·. In .the .:on:IY: Idabq.·ca.se. rele3:ting :to .authent-:Lqat.ion ·of a 
Qall made .to a plaqe o-J bqsirtess, ... the,· Court held tha.t ~el:f~ 

. iden.tity by. the :··par:tY ... answ~·rtng. t;l'l..e :phqn~;;. :plqs other. ·c:trcqm- '· 
stances,; ·justif!ed.:<=!d.missior:t.of ··the· c:.onv.er:sation •' .. Tonkin.~·Clar.k.· 
Realty Co~ v~·::::;:,~.~dges,--.. 2.4 Idaho 3.0/!·,·":'133 P •... 6.9:~,::(1.9~~JJ.(GO.uJ;t 
adopted the general ·rule that forms· the basi.s for Rule .. ; · 
90l(b),(6),.(1U .. that·,.wher;r a. person.,places ·himsel .. f:in. qonnec.tion with 

·,_,., the .. ;t~<;:+.e,phorte ,system t:hro.q.gh a:Il:·.ins.t;.r.um~nt .·i.n :his q:ffice, he· 
the.reby invites communication ···thro.ugh.·-.that c.han.n.el; the:fa.ct .that 

·<.the voice at ·the telephone i.s not identified does not render the 
· conV'e~sat±qn.,.j;l)adn:t~:9;~ib.le) •. 

. _;~~c .. ~.--· ... · .. . :_ .. 
. , · · . . . ~Q ~I.~d.ahq ·c.a,~~:.·r;elq..tin~:: to ··a :.ca.11 .,.to ,,a pe.rson 9s under· 

9 01 (. }:)) C6 ). (A) ·J:ia:s . bee.n · t·ooated •. 

Subse~tion (b)(7): "public records or reports," 
• provides .tha.t~ evidence."· that· a writing :authorized by·>law to be 

recorded .or f:iled and in fact recorded or filed ·in a public 
·office:~¥ or a purported .public record, report, statement or .data 
compi)!at·ton, ·in any: form, is from the public office where i terns 
of this nature a~e kept, satisfies ~he requirement of 
au.then.tication. :.• 

·'.'':';\: . ·. ··: :: :.· .. ~~?b'; : ·(:.T.he:::,~~#~~j_ e .. ;., is (ba sea: .. on {·th e<:•, ass umptio.n ·::. th a ti' pub 1 i c c;if f i c e:t s 
/:prop~*)ly, per.form·. their;. :·duties .. :and that· reco.rds ·.kept> in a pub I ict·
office c:u:e o.rdinarily what they purpor.t to. be. 

' .\ _,.. -4!.{.:1:._ ·-

. ,·:r1~': -··The •'pr·opo·nent. of the·· evidenc:e need .only .show that the 
o£:fic:e from which ~the~ records >were taken is the legal:custodian 

·of the records·~· · Legal·· cusfodianship can be shown by a certiEi
cate of au~henticity from a public office, by the testimdny~of a 
public official·whose duty it is to keep,such·recotds, or by the 
testimorty>··of·. a. witness wi·ttf kn·owledge.>·th'at ,,·the·· ev·i'd:en.ce is in 
fact .from a :public .:office authd'ri zed to ;keep :such ··a: record •.. · 

. . . '·-~~'':':·-·.. . . . . ' . . ·. . . ,, . . 

·A pe"r.son off.erlng .a writing or data compi1at),on in 
evidence :Under ;-Rule 90l(b) (.7) has the burden o.f maki:n9. a. prima 
facie showing of two facts: ( 1) that the· material- o'ffered ·is a 

-public record; and (2) that the public record is from the public 
office·where such items are kept~ The coQrt may also·take 
judicial·.'·riotice of the g.enufnene~s. of a purported public· record. 
See Rule 201. See generally 5 J. Weinstein & M •. :Berger, 
We.instein' s Evidence 1[ 90l(b) (7) [01] (Supp. 1983). · 

Public records ·generally i.nclud~ act.s o.f legislatures, 
judicial.·records:,. and·,reports of:,:·administratiye offiqes. 'l'qe· · 
rule aJ .. so: .r-.e~q:gni·~es ,for \"purposes of a:tJt.hentiqatioJ1 :that. g.ny · 
writing .. autqor.i·?~.q.·by<law· to be(~.recorded.or.·f.iled ·.·in a public 
of:fice ... ts ·:.:;~·"··P·\!~1?1 ic ·reco~.d. ,.<:~,:·:·.. · 
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. ~Idaho has an ext~nsive set of rules and statutes 
governing the adtniss.ion of public· re'Cbrds, reports and other 
writings.- T. R. c.. p:. ·44 (a) provides ·that an offic.ia1 record or an 

. entry therein, when admissible,· may be evidenced -by an official 
publication thereof o:r ·by a copy thereof attested by the 
custodian and accompanied by the proper.certificate identifying 
the custodian. Other~rules O~limfted scope.include I.R.C.P. 
30(f} -and 3l(b}(d~position~authenticated by certificate ()f 
offi'cer taking the deposition} and I.R.C.P. ·so (authentication of 

. transciripts of hearings and tri~ls}. 

The authen~ication of public writings generally is 
. gove:)itted prirnq_rily,by various. provisions in Title 9, chapter 3 
::: Idah'o~~~;coae·. The Idaho statutes· divide public wr iting:;s into four 

clas·'s·,~s: {1} laws; {2} judicial records; (3''} other d'fficial 
documents; and ( 4} _public records kept in this state of private 
sw~itings. Idaho Code§ 9-311. 

' . . . . . ·r . 

Idaho h~s ado~ted .. the Unifo(m Proo£ df·Statutes Act 
codified at Idaho Code§§ 9~3Q4·thro~gh 9-306. Other statutory 
provisions- for the authentication of laws \':include § · 9-307 
(-Certified copies of foreign laws and writ~jlgs~-Adrnissibility}; 
§ 9-308 (Oral evidence of comma~ law--Repot~s of decisions}; and 
§ 9-309 (Recitals in statutes--Conclusi~eness}. 

. _l·~-· 

Methods of authent:i:ca.t'ing judicial·'·· records· are provided 
in Idaho Code §-:.·9~·3\10< f-JudiC'':i:al record· defined} f § 9;...:312 (Authen
tication of judicial record}"; § 9~313 (Authentication of judicial 
record of foreign country}; § 9-314 (Compar~d copy of foreign 

;,:; record.} 7 § 9-323· (Transcript· of docket of justice ,of another 
state--Admissibility}; and.;'§ 9-324 (Pr:oof of transcript--Certi
ficate of justice and clerk~--P.roof of judgment by jus~tice in 
person}. · 

Methods qf authenti~ating ot~er offical documents are 
provided in Idaho Code § 9--315 (Proof of other ~fficial docu~ 
ments}; the Uniform Offical Reports as Evidence Act codified in 
§§ 9-316 through 9-320; § ·9-322 (Entries'irt public and official 
books--Effect as pri~a facie evidence}; and § 9~32~; (Entries by 
officers-;;..Effect as evidence )•; · ··· 

A public record of· a private; writing may·be proved by 
the original;· record·or,· ·by a copy thereof ce'ttified by the 
custodian. Idah() Code § 9.;..321. · 

Qther.statutes.Pr:<:>vidin,g for authentication by certi
fica.te as: t:o -·spec:ffidf~cor·d·s. i~cl'!cfe ·.rdaho·coae·'.§ ·9-~3·26 
(ce·r'tificate·•of purqhase·.·OJ(·:l-ocation· ... ·.of•···lan~s---Effect as. 
evidertc.e l.i §§ 9.;.32.~: thr()u~h · 9-3~.o .. -·.(permit ·:state aud~tor ahd 

. trea$urer>·:to ma~ntain records· .usin·g:, a photographic. process and 
provide for· authentication. of .. : copies};· §§ ,;.·9~33i .. through 9-J·34 · . 
·(permit county off~cials to maintain records using a photographic 
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. oi mechanlcaT process and f>rovide _fOr -authentication of copies). 
See ·.:·aisd~: _e;g~·-~_-·-Idaho· Qode'.i§_ ;3'9-263. _('certificates·· of _vite3__1· 
stafistics);· ·§ ··15·~1~107· ( ce:rtificates ·of death 'in probate· 

. 'prd'ceed:Lrigsr;"·§ ··J2-309>'fde·rt:-ffic"at::e·s of'"marriage); ._· § 55-816. 
( aff ida vi ts that are recorded). · See generally ·G. Bell, Hajtdbook 

·of Evidencie for tha Idaho La~yer, 184-186 (2d ed. 1972). See 
also:>CO"inments to -Rule 803'·(8), ·(9'), (10), {11), (12), (14) and 
{ 15). .. . . . 

..... ··.: 

The· :rdaho ·.statutes·; rules artd dec·isioris rel'atirig ··.to the 
·admission·'·.·of public writings are'<far too many in· number and ·scope 
to 'CiiSGl1SS iri_.:;~riy-:getail tn ·this '~Comme~t~ ··The _comin~ttee deter
mined that ·th~:·:-·"Idaho law is consiste:rtti;::·•;·:wtth:.>Rtile ::9.0l(b):J7) ·with 

· th~ excep~io~-- that Idaho :gen~r all~ requires that pu}jlic records . 
. be· authenticated only:··by-->the~.:-keeip.e·:r .. of:~·-··the ::.r:ecords·;,:·:rather than by 
any !?~ r.·~:on w i:·t~ < knowTedge • See ,:· e·- ~>g •.. , 'Idaho Code· ·s: :, 9 -<315 ;- · . . · 
I.-R.C.;P~ ·4~(a);i .(c)~- ·Steite v~:,Martil'l.~z·, 102 Idaho 875,. 64':3 .P~2d 

·· 555:; ( Ct.>•App. ·1982) f 'State v.· Polson:.; 92 Idaho ·615, 448. P.2a··229, 
c'ett~·-. deriled,-·395 ·U.S. ~77j ~9-S.Ct. ·2129, 23·L~.Ed~·2d 76'5, appeal 
after remand, 93 Idaho 912, 4·78 P~2d 292; cer•t• denie·d,:· ·402 u~s. 
9 3 0 , ~@. s·. Ct • 15 2 7 , 2 8 L • Ed • 2 d 8 6 3 { 19 6 8.) • See genera 11 y G. 
Bell, :·Handbook of Evidence for the Idaho Lawyer 184-186 ( 2d ed •. 
1972)·~.· •. ·.· 

.. ;''· . .{<:'. It s.bo.uld also l;:>e-noted· .. that although the I:'daho statutes 
'<pr ov f·q .. e.:'•:for·.~~·df8r·ms·:_of'·.·r:~cords · o.t;he·r than <wr·.i tings ,-_: ~,4ch as < · · 

phot.og\r-apl)s: ahd rnicrophotographed· materials i to be :-.admi tted~~t{See 1 

~9 .. !-'::i}::rdano Cod.e § 9-329 and § 9-333, which comport with the···~in 
any f()i,rm" language in the rule), the- Idaho statutory provisions 
do _.no-~l~:~xpres~·ly··proviq·e·· fot.-,··nor··. do ·th~y·•··.exclude·:~ cdi1lputer data 
arid simila·r 'methods of data storage~ . . 

. · Subsectfon · < b > < Bl: 11 ancient <dOcume·nts· ::or data 
cornpilatfon·~ ''.governs authentication of' ancient documents and data 
compilations. 

··.In r~cognition of the. fact that records are often stored . 
. ele~tronic=ally,: ·Rule 9 Ol ( b )(8} ~C)d if ies the· cornmqrt 1aw . to the 
extent that ancient· data compilations·· are included·;• ; but; ·unlike 
the federal counterp~r-t/ the· Idaho Rule retain's the ·requirement 
that· the···eviderice ·:have· been in existence for tl:lirty·.years or more 
at,the time 'tt<fs.·offered. The ·requirement of thirty ·years is. 
consistent with Idaho Rule 803(16). · · · 

The.Fedetal Advisory Committee_Notes point out that 
incll.lsi~n·· of co~ta dornpilati9ns within the rul~ requ~res ·.a shift 
~n emphasis· from If appearance" to :!!custody -and ··place" in cpQ;-· 
sider·irig ./au~ll~rtf:icity·~· - Consistent· with >this ,,·shift i the ·rule 

·· · imposes :-two ~conditions·, in addi.tion ·:to the age requirement of 
subpart·: (C). · . 
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Subpart (A,): .requir.e~ t:t1.at -th.e court find that th~ docu
. ment or- data corrlpi;,latiqn be f.r~e 'of :.suspicion. concer)1ing .it.s ; 
authenticity. . S~spicion may·· a,. rise .·fr:om (ts appearan·ce, 6t ig i_n, 

· method of safeke~.ping, .content in relation to events,. al te~;ations 
:,:or any other reason. ' ·, . . 

Subpart (B}··:r.!equir~s th~·t:. it: pe. sl:l.own· to have.· -b~en in a 
place where, if authentic, it would likelj be. The federal· 

. courts have held that unexplain~d gaps in custody during the life 
of the document or:·dq.ta ·cOmpilation do not in-and-of .themselves 
require exclusiori, going to probative-fo~ce rather than admissi~ 
bility. See 5 J~ Weinstein & M~ Berger, Weinstein's Evidence 
,L . 9 Q~~;(.b) (9)[0 ;IJ . (,Supp. 19 8'3) • ,.; 

·<::: Idaho· ha~ no comparable statute or rule and .no 
applicable decis~ons have be.en fqu,nd. ):dah..o .Code § 9.:.40.2 
pro.vides that ht.qtort.c~l .w.qr_)S_s, .:wf>.e.·n m9-de;,by p~r_§.<?Q9 in9iff~rent 
between the parties .. are prima facie,· eviqerice q~ facts: . .of general 
notoriet~ and inter~st, but no hi~~ li~ft dt furthei definition 
.is provided. See Comment· to Rule--803(16). 

Subsection (b)(9)~ "process or si~te~," is designed for 
situations in which the accuracy is dependent upon a process or 
system which -~fEJ>roduces it •.. ·.·The accuracy of the.: type of system may 
be elther' ... juci''tcia-lly'ino.ticed ,;if't·it is:-:;genera];:ly·kriown· or. it·s 

· <3.¢curacy m·ay be established by witnesses with:. knowledge of the 
-system. 

Systemsinvolyed-may include cqmput;et;s, x~~ay.films, 
movies, sound recordings, .radar, and labor:atory ch.em;qal ~nalysis 
equipment, to name but a few. See West, Manual for Complex . 
Litigation (5th ed. 1982) listing other examples and indicating 
that a liberal pql~cy o£ admissibility is follow~d i";the federal 
courts on records pr()d.uced by mechanical ll\eans.· . See ·generally 5 
J. Weinstein & M. Berger, Weinstein's Evidence 
,, 9 0 1 ( b } ( 9 ) [ 0 1] - [0 2 ] ( s u pp • 19 8 3 } • 

The system may also ·include samples~ ·polls and other . 
forms of scient~fic sur:veys· •. ·The bur.den lies. on the qfferor to 
~how that the. sample ·was. ~elected. in. a scie,nt:ificatlY gcpeptable 
manner and· that ~he· conclus·ions· are s~a~istica:tly apc:~Pt~ble. 
See generally ·s J· .• We~nsteJn & M. Berge.r ,_ We.instein' s- Eviqence ,, 
9 01 ( b ) ( 9 ) [ 0 3 ] ( s u pp • 19 8 3 ) • ' 

. Ida;llo ha.s ·no ·corn.parab~e statute .. or r4-l~ ( .bY,t. Idaho case 
law.<seems_.:t<?o.1 su:pport .. ·_ .. th±.~. ·ru~e • . s·ee, .... e ~g .• r.· Call .. y. ·• City ... o~ ... 
Burley, 57_ Iclaho>;Sa,_ 62: P:• 4d:.l01_ ( ~~-B-~ ), ( i;t; ~,~s ... ?~~fiqi~n}.;-•• · . 

. au~hentication ,o_f.••-~n· x~rayito sh~~W. t.hat: it _was .. i;~k.ep-_ .• by .the. us~al 
x-r-~y method. qr·· PJ:Oces.s, w~thput ·,proving that ·the process c'reated 
valid·resultsJ. ~ 
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·:Sub$edtion fb) (·10): .·· "methods. provided~··by .·statute or 
·rule,.~·. makes._•clear .. :that ::any· .metl)ocl ··of authe-ntication >.or · ·' 

... ,identification. provided by Supreme Court Rule; o:r; 'bY a S.tatute or 
as provided in the Constitution of Idaho will satisfy Rule 
901 (a)~ The fact .that:-.-a .Pc:trticul.ar-: situ(l;ti.on is expressly 
cov~r:eg ·by :language in Rll.le .g·o1 (·b).,.: any rules of ·Pr.ocedure, or a 
specific ·.st;atute.: .. qqe.s '~'not-,make·::.i:he .method :.o.f ·.authentication 

,,;.·exclusive. ·Any other·. method ·which .,would be applicable· may be 
used. · . .. · 

As· .. previot1~1y. qoted i · .rda}:l,q Qa.s,-::~ ... con:tplex set of statutes 
and rules. providing meaps ·of ·.,autheiJ.:t,:icating•·documen.ts: and· addi
tional statutes and rules of limited application. See also 
Commerr.ts to Rules 80.3(8.);! (9) 1·· ('10):•., {111 1· ,('12); {14) and {15). 

. Allqwing.··ai t;erna~ive method.s of ·pr,qying genuineness as 
: proviqed.' by J:'Ule .. or• .. stgtute t.s qona·i~tent;··.wi'th ::ex,t·sting Idaho 
law.· .. I.R.C .• P. 44(c) expressly provides that Rule 44 does not 
prevent proof of official records, or of entry or lack of entry 
~therein, by any method ~uthorized by any applicable statute or by 
the rules of evidence at common law. 

,, Action · Re..c.omxn~.n.ded on. ·,Jdano·. Statu.tes · ot\ :: Rul.es: ; .Rep·~·al Idaho Code 
···ss 9-4·os •ar.:iq· 9~_4.12/:.·,·Ainehd~ r·.R·~c~p •. · .. ·44:.J:'c) by ·d~leting the 
·-language ··~at . common law.". .CiL/ 
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Rule 902. Self-Authentication 

.. , .·E!x.trirtsig ~vid.ence Of authenticity as a· condition 
precedent toadmissibility is not required·with.respect to 
the following: : 

(1) Domestic public do~uments under seal. A 
document·bearing a seal purporting to·be that of the· 
United· Stat~s·r> or of ·any state, district, co.mmortweal th, 
territory, or insular possession thereof, or the Panama 
Canal Zone, or the Trust Territory of the Pacific 
Islands, or of a politi~al subdi~ision, department, 
officer, or agency thereof, and a signature purporting 
to be an ~ttestation or execution. 

(2) Domestic public documents.not undei seal. A 
document purporting to bear the signature in his 
official capacity·of·an officer o·r·employe·e of any 
entityincluded<in paragraph (1) hereof, having no seal, 
if a public:bffid~r having ~· seal and havin~ bfficial 
duties 'in the district or political subdi~ision of the 
officer or employee certifies under seal that the signer 
has the official capacity and that th~ signature is 
genuine. 

~.'_··.,4~t(.3) .. :~::F.9:t:ei_gn public dqcl1men~s, •. }~ .. ,document }?u,r
porflng.· to:.oe: ·executed or attested in his official 
capacity b~ a person authoriz~d by th~ laws~of ·~foreign 
country to make the execution or ~ttestation, and 
accompanied by a final certification as to the genuine
ness of the signature and official position (A) of the 
executing or attesting person, or (B) of any foreign 
official whose certificate of genuineness of signature 
and official position ·relates to. the execution .or 
attestation or is in a chain of certificates of genuine
ness of signatures and official position relating to the 
execution or attestation. A final certification may be 
made ~Y a secretary of embassy or legation, consul 
general, consul, vice ~onsul, or consular agent of the 
United States, or a diplomatic or consular official of 
the foreigrt country assigned or accredited to the United 
States. If reasonable opportunity has been given to all 
parties. to investigate the authentic! ty and accuracy of 
official documents, the court may, for good cause shown, 
order that they be treated as presumptively authentic 
without final certification or permit them to be 
evidenced by anattested summary with or without final 
certification • 

. ( 4.) Certified copies of public records. A copy of 
an official record or· report br entry therein, or of a 
document ali~hor ize'd by law to b~ recorded or fil.ed a·nd 

R 902 p.l 



. •.,_· . , .. ~ .. 
··: . .":··. 

actually recordeq o.r filed in a public office, includ.ing 
da.ta compilations· in any· form; certified as correct by 
the custodian or other person authorized to make the 
certifica~ion, by 6ertificate complying with paragraph 
(1),. (~).,,or .(3). of .. t:his rule or complyiiJ.g .with any le1w 
o·f. the Oni ted States or of. this Sta.te, or. rule 
p~e~crib~d by the Ida~o Supre~~·to~rt •. 

.. (S) Official publications. Books, pamphlets, or 
other publ-ications ·purporting to ·-be iss.ueq by: public 

.. C1Ut9or; ty. ... · 

. (~) N~wspa~ers~and .. ~e~jodic~ls •. ·Printed materials 
purpqrting to be newspapers or_periodicals. 

. .. . (7J .: 'J:'.rade. in_scr iptions · etnd. the~ like •. Inscr ip~ 
tiODS f SignS 1 -tagS, Or labelS purporting. tO have been: 
affi;leed in th~ course 'of bu.siness. and· indicating 

. own.er9hip, ·. control or origin •. 
. . 

(8) Ackn6wl~dg~d ~ocumen~s. Documents accompani~d 
bya certificate-of acknowledgement executed in the 
mariner provided by law by a notary public or other 
officer authorized by law to take acknowledgements. 

"' .. :-•: . :.- :·:·· :-~iffl':} -~--~ . . . C::~,m~e{?· ~a f :/ .. pa R,e. ~- ~~--~ : _ r e 1 a t.ed. documents •. 
/::G9~Wm.~,f'.9.t.a+.~.<P,.~P~:~. 1. · :~·J::9n.a.t\lres.~ .. t}.:l~r~on, •. ,:c3,.nd documents 
· :r-:elat'in<i. the~"~to to.· the· extent provided by general 

commercial law~ . 

(10) · Presumptions. crea~~d· by taw. Any signature, 
document, _or other; 1tlatter declared by a_ny_ laY~ of the. 
United StJtes ot of this State, or ruli,prescribed by 
the Id.aho Supreme Court, tp be presumptively or prima 
~acie genuine or authentic. 
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,;. COMMENT• TO RULE 9 0 2 

.·Prior Idaho Statutes· or Rules: Idaho Code Title. 9, chapter' 3 ~ 
;§§ 9-401, 9-402,·9-410,·Z8~1~202, Z8-2-72.4, 28-~-307, 28-3~510, 
28-8~105(2)~ I.R.c.P: 44. 

Comparable Federal Rule: ·substantively identical to F.R.E. 902 
except that subsection (4) is conformed to state practice by use 
of the phrase "any law of t~e United States or of this State" 
rather than "Act of Cbngress." 

Comment: R~le· 902, _·consolidating various cqmmon law· and 
statutory rules, makes self..;.aut:.henticating 'certain classes of 

.. writings where va~iou& considerations make it uhreasoriable to 
require extrinsic evidence·6f authentication •. The ttile is based 
on the theory that the danger of forgery is slight. 

Although the court· should nOt use its discretion to 
exclude doculllent:.s:coming within Rule/ 902's Classiflqa.tion, in no 
instance is the oppbsifion foreclos~d from contesting authen
ticity and evidence may be presented to the jury to be considered 
_in d~cidih:9 .. ·l:l~.w m~9~lc:~'7igh~_::;:t.o'.··_g•ive;:·_,th~--~-.8~-t~~,~J\.t.s;.:~ -~ ~.ee 
ge'n'erally · 5·. J.:-';· We_1n:ste1n --~- M~· B'erger'/\· We1nste1n' s Ev1dence 
~~ 802 [Ol] (supp. 198'3:r-. · · 

Rule 902 deals only with authentication. Other 
necessary elements of admi'ssibility such as·a hearsay exception 
and that it comply ·with th:e· best evidence rule, which are 

._traditionally combined with authenticity in a single statutory 
·provision, are ~~eated urider othar rules. See Artitles VIII and 

x. 

Subsection (1): "domestic public documents under seal," 
-provides for :self-authentication of public documents bearing a 
seal of any "domestic" governmerital entity or of a political 
subdivision, department, officer, or agency thereof, and a 
signature purporting'to be an attestation or execution. 

The rule imposes no limitation on the scale of public 
authority be~ow which the court will. refuse to recognize the 
genuineness of the seal of an official without further 
authentication, whether the seal be that o~ an executing officer 
on the original document or the seal of a ··custodian on a 
.certificate authenti.cating copies of public documents • 

. Idaho law is consist~.pf'''with Rule 902("1). 
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:1;-R.~C.P. __ .44(a)_ al~_.ows_.~vidence ()f ,_".official_·:records_ or _qn -~I}try 
'therein, ·when ·a·9,zp.~.,ss1b~.~., ·fo):"~q,ny P'tt'.POse:(.'~ }:):~···a ·.c·oJ?i; aft'e.~:i:.ed'''l?Y 
the custodian and -.:accompanied' with a ce·rtificate·. ·ttf~rt s·uch < <. ; :_ 
o.ffi.cer lJ~S ~l')e custo9y •. · ~f Jro,m a "dome~tic" pu}:)lic office,· the 
C'er'fi'f1cate rciay 'be' :'signed '\~ither by. a jud't:f~. un·aef "·sera1_ of coqrt 

·or another public officer having a seal ···arid political duties ;-in 
the district or pol~tical subdivision in which the record is 
kept, authen1±icated·by J;,he ·seal of 'his :qf~ice~ · _T.R~~-P.; 44(a) 
,incorporate·s el~in~nts· of'the bes:t·evigence.and· ___ hears·ay rule·s as· 
:well as an authent:·r~?-·t;fo?· ~rule. Hea_·r .. ~!fay.' ~is,pe.dt"s -'a-r~- ··now covered 
by Idaho Evi?erice ·· Ruie ·.so 3·( 8), __ (9 }"'i ;an'd (10)·. · ··~¢s t ··evidence 
aspects· are'·'cover·ed by ·rdahq ··E~i~~erice. Rule :1oos.·· ·. 1\tifhentication 
is now cove, red by td.aho EvidenC'e :Rule 902 (l;)'r: ::·( 2J / (T) , {4.), and 
( 5) • 

..·_.:.;. .. 

I .R~-:C .·P. 44(c)· ptovide;·s• ·tha·~ offTCI·a1 recq'.(!d's ~may also 
be pr:oved by any method- authot·:Lzed :by any af:>pltcable •st~tute or 
by the rules of evidence at co~mQn law. · 

Idaho stati.lt.ory ·~·law s1milariy takes a, libeX:ar<·apptoach 
_to the "proof" or "admissibility" of public documents ~ither by 

·':'judicfal notice as provided in Idaho Code § 9-101(3)-(7), or by 
:prof£~rin~_the··~ti~ihali'a certifi~d bopt or 6ther ~cceptable 
form ·q$ provided in Idaho Code Title 9, chapter' 3. See· Idaho-:;· 
Code'·§ -·9-394: J;hrough 9--306_.tJ?roof q£ ~tt3.tute·s __ Act); D-3·o7 ·,/ 

. __ (Cett.l.lf~~·.:·9·q.ts··;~~--·q·~ ··'·£o·rei.gri ·:·,:ta,ws··•-·-·ciric~····wri tfngs)' ;·:~· ~-- 9~312 ··._.· _._, 
_:~:;.faut·J:t~-~~ iCa:~Fc)n::-':d~.· .j ud.i,ci'a1.·r'~co·td ). ~- .- .•. §:;.9~3'15- ( pr;do:E of. ot~~i 
· · dffic#~1- ·1ocl1ments)·~---•-§_§ :·-·~-F~t6:" --through· g·-:-320 · (Off·~·cial R~portsr:.a.s· 

Evidence Act): §. '9-3 24 '·(proof of trarisc'iipt of the record or. . 
--dockef; of a justice of the peace qf another stat.e or ~erritory • 

.:":':." .. ,_t{;~{;~:; ~· ... ·. .:· ~:.-~--~ ','. .·. .' · . . : :.-'·-., -~·:_-: .. _-:· .. -.. ,: .··. . ·::: -.· . '.':._ .·- -~--. , .... 

With'regard to publiC: documehts that are not 
specific9:~J.y governed _by another prov~f3ion in Idaho _Code Title 9, 

.- cqk1pter · 3, §gGf: igr; · ~~315. ~eq~~r;~s;'· ~.§·~~nt~t-~ ly -·th~·.·~~fu~ fqund9 tion
for self.;;.authentication·as R\jl~ 901(1), i.;e. ,:·the certi~ic~t-~o.n 
of the custodian · (see Idaho ·coae § 9-315 (6) r;·· or the·· ::;ear. 9f··a. · 
politi.cal body along with a purported signature (see·:rdaho:-Coqe 
§ 9-:-315(1), ·(,,~-).· anq (3} ) •. Sectiqn 9-3.15, as (lmended Jn 1980 by 
tge ·_, aggi tioi+··i·.,of._ .. s~bs~cti?\l_{ 19 ), ._ .•. _furt}ler · i lqer alfzea··.::setf
autqeijticat.iort. iri:t~p.e area' 0~ ':public al1a ;~ec·o.rdea··· irist5iil1l~n~s,. 
granting. discretiori' to the trial court tq ·.admit the' 'document 
wherieve r the colir't is satisi;ied it is ge.riuine. 

Idalio Code· ~ 9-302 'provides .th~t certified ·~opies of_ 
public writings·ar~ ei.dmissibie the same>as theoriginal: TO be 
properly certified, Sectlbri g~325 raquires thaf the certificat~ 
be under the official seal 6f the certifying officet or in Ehe· 
case of the 9lerk of the c9urt, urtder the.s~al 9~ th~ court. The 
Ic]aho: s.upreme. Gp~rt'-.J~a~~{''h~~d. il1 an ea~ly··oecis~6n, howeye;, that 
tb'e. oinis~ion ·_ o('· a . re9u:l'~e¢ ·s~ai .:ls not £a tal 'arid 'is . ii inere . . • . 
i r regular { ty . ~pJgp 'mc$.y :. bei'.:<: p upplJ. ed . py am~ridm~nt, _, c:t~g does I)Ot 

· · · .... ,.,>f!r:':i< ... , •· · · · ·.,, ' ,._ · ·· ·. :... .:!.;;· .. :'. · ·. ·'. '· .•. ,_ '• 
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._p:end~r the.. proc~ss or ·other;. paper. from which' ~ t is omitted void. 
Harpold .. v. J)oyle,-.:~6 ~daho 6}1, 162 P • .158 (1908). · 

The definition of a,public :seal is provided at Idaho 
Code§ 9-401. It-provides: 

, ..... ''···~. 

. A public:.; sea.l. in· this state is a .stamp or 
impression, Il\ad~:by.a .public officer with an 

·instrument provided by law, to attest the 
execution· of an.official or public document, 
upon the pape~ ~r upon ~ny substance attached 
to the paper, whidh is c~pable of receiving a 
visible impression. • • • A scroll or other 
sig~made in anoth~r state 6r territory or 
foreign country, and there recognized as a 
seal must be so~reciognized in this state~ 

Rule 902 provides no ~~iiniiion ~i a·~ublic seal and 
Idaho Code § 9-401 would gqvern in this resEect. 

Subsection.(2): "domesticpublic documents not under 
seal," deals with pu}:)lic documents signed. by a "qomestic" public 
officer who has no seal. 'It provides-for self-authentication of 

··.the document ::1~f a. ~ubl~c;:. offi_ce.~::·,:_havil)~: -~·_.sea.l~. ~n~ having 
· .... : of'fiq'ial ··a.uti~'es .in' the .same ,d·is~r~ct :::Qr politic·al Sl.lbdivision as 

the officer sans~ seal~ 6~rtffles~ urider -~~al ·that the signator_has 
~he .offic~al qapaQity .andbth~t ~~s sign~tuEe is genuihe. · 

The rule does not and would not impose this.procedure as 
a requirement where none e.x~sts under e~isting.state law. 

Idaho law is consistent-with Rule 902(2). Under 
1.~ R •. g.:-.·:.P ~ 44 (a), the· se.al of the C\l$to9_ian is irrelevant. Only 
the .certification by the local judge or other public officer must 
be under seal. · · · 

The·.~·p'rovisioris of Idaho Code Title 9, chaptex; 3, which 
permit authentication of copies of domestiq puplic wr~tings by 
certification of the ·c\,lstodian, are more liberal than· Rule 902 ( 2) 
in the'ir approach_to the issue of authentication. ~hey require 
that the certification be under ·seal 6nly ~f the cu~todian has a 
seal. anc3-.t:}lere. i~ ng r~quir~t.n~:llt: ttna~:.the ~ic;Jn~~ur.e of the 
custodiariwho has.no seal.pe c~r;tifieq·as 9e11uine by a public. 
officer with a s~al, as.is req\lired under Rule 902(2).- See Idaho 
Cod~ § .. 9.:..325'". · · · · · .· --

. ::• ( ... ·· .• ·. '• ~~e r~q'q·*~ ~merit~ .. ·· !or . au.t:he·n'tJc~tJon 'of> fo~,-~ i9n .. ,puplJc' 
docume,nt$ . by:·~ tt~~t_q:~i·()~l or. the, .. Q,p~to9J~.ri. .• c;tJ1d, .~er ti f~c(l tion . 6~ a 
lo9R-1 .~.j 4Bge .• 9~ 6-~1)~~ :pijbl ic: .. ::. o.~~·;-c.ei;·.- \ln<3et::. §eal,· \'/J:lich are imposed 
by·~i'arious.<p~.~-¥.is16ns· of{ Idaho·:.~:\code .. :-Title ·9~ ..••. chapte( 3. ar;e · 
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comparable tb · the·;:.fouri~at'1on r·eq·~·fred for· dou}e·stic public 
, docbinents not· under. ·s·e·a.~· require•a·by· _Rule-'· 9'02'(2). · · 

su-~·sec.tiBn '(3)': . II f'~r'eign >ptlbl ic dbcuments In is designed 
to "tneet· the 'pt ac~ic~l .. J?roplems:· ln. :obta:Lnihg pr op~rlY. . ; 
authen.ticate<:l dpC'urn~n .. ts from ~b:road ·by.:abolishing all ·unecessaty 
procedur a.l. teq~tr~p1ef1_ts •· See 5 · ·J.~ · W~ih.stein .& M. Ber9er ~ 
we·'in.ste•in:• s · Ev1·(]~'rice:·.-;·r · 9'0.2'(?) ro~LJ tSupp •. 19.83) •. 

, . . , . '.. . . • . • ' . . ·. . .. • ' : . , . . ,.r , :~! .. :~ . . . .' .. , , . , . , . ; , ' . . ' . ,, . . . • 

·Rule: '902(3). pt?vt~~s- •f()r seif-au~hentication ·of foreign 
:-·public docum'ents< tha.t a''re_ ·ex'ecuted or _att,ested. in his. of.ficial 
capacity }:)Y·a:to:f?e.rs6rl Ci.uthorized un.der ·.~he ,foreign law.· to· make .. the 
executi'on. ·Q'r:· .. ,:ra'tt.esta~tibn~, .. · and·'\are accorrtpan·ie.~·· with .. ,the 'appr6~ 
p·riate· 1:fihal· .. cer.tificatloh •. ····The -'copy .. may b'e:· at'tested-.by ·either 
the cus·'tb'dian·•or a·n ai.d:horize·a 'Official. ·The·· certification need 
only' cer.tify to the geriuineness<·of the signafure and offidia1 
position of the person who executed or attested the'd6cbrnent, and 
where the person making t~e certification. cannot certify to 
these, he is allowed to certify the signature .. and official 

>;,··position of • the last officer in the chain of certificates. This 
method> o'f authent-icatin_g copies may also be used to authentio.a.te 
origin~ls. · · · · ~ 

·t •... _ .-:·· ·The·--,~ule ·cont~nues .prJo~r·.- law· -t~at permits -~n Ameriba'n· 
-\·-,offic.e'r ._..to ma·l<:e: ··the:;:final•. cer.tifica.tion· and pe·rrni ts''.'.the cou:rtL to 
... O:'adn{it··:~:such ·aa·curnerits ·,in· the '·a6s·Eince of the fin.ai ce·:f-tificat:ion .. : 

"for <J'cod ca~se shown 1 " if th~· pa'rties have been given an 
adequate opportunity to investigate the authenticity and accuracy 

·:':;::-of the)f::documents. 

Although patterned· after Fed. R. Ci v. ·· P • 4 4 (a) ( 2) as 
amended in 1966, RQle 9tr2(3) i~ b~oader in scope ·to th~ ext~nt it 
allows aut·heritfcatiori fot' origihals as wei·f ·as copies and applies 
to public documents as well as public records'~ ·'· 

Cornp~_iance with. Rule ·go'2(3) wt'll net be re<iuired in . 
those.~ ihstanC:e•s ·where· authe.ntication can be established pursuant 
t:O the C'onventiort Abolishing the Requirement· of Legalization for 
.Foreign Public Documents, 527 UNTS 189, TIAS ib072~- which took 
effect in the United States on October ,15 1 1981. Under the 
Suprentacy Cl~use, the Convenli.on is·· applicable in state courts 
a·na before state administtative· agencie.s. 

"Undef the= Convention, each country d~signates those 
public officials, by their titles, .. who may affix a form of 
certi£ication known as the·•a~ostille'. The certificate~simply 
states· that the document;. was s:igned by an indivicrua1 in his 
official·capacity and that.the seal ·or stamp is· genuine. Docu-

. ments .. <from .. ·.co~nt'r'ies which'·.a;repart:·ies to\ the··convent:ion.are 
·;'recb'g#-i·zed:>irr~·the·:·-c·our=t:s>he~te-·'=··sb:f long· a·s the·, ~apostille··is.·. 

'. _; ... ·.. . . . . . 
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affixed." 5 J. Weinstein & M. Berger, Weinstein's Evidence 
. ·11 902 ( 3) [,,92) ( Supp •... 1983) {provid.~s r~levant portions o~. t~xt of 
Convention with 9~f.icictl: coJ.nrnep:ts and .names Of countries which 
are parties to the Cbnvehtibn). 

I.R.C.P~ 44(a) .?er~its .auFhentication of ?o~ies of 
·foreign public r~cords by the att~station'of ·the cu~todian and a 
final certific~tion by._ an Arile,r ice3,n .()ff icer •..• The, language of 
I.R.C.P. 44(a) is virtually, identi~al to ·that .. of the former .. 
Fed. R. Civ. P. 44(a).(2) (prior to .'1.966 amendment) and .creates 
many bf the same proble~s ~hat existed und~r the prior Federal 
Rule. It applies only to proof of copies. Lt requires the 
attestati.on of the custodian notwithstanding that ·in most foreign 
lega:l:,. systems the custodian is riot authorized to make such 
atte.;S:,tation. ,:;:; It requires that; ·the certifying American .officer 

. ha~.i'e~;,.~Lknowledge of foreign. laws (that the officer cla,.iming to be 
the :::custodian is i.ri fact the person who has the custody) which he 
often· doe's not ppss~s~. .lt dqes, .. ~9.1: perJ;llit ?\.nY .:tYPe. ().:f. chain 

. certification. · · 

Idaho statutory provisions which provide for 
authentication of. foreign public. writings create .. many· of the. same 

:_ .. _problems •. See Idaho Code § 9-307. (Certified. copies of foreign 
·l:aws and wr1 tings); § g·-313 (Authentication of judicial record of 
foreign country)1 § 9-314 (Compared copy of foreign record); §§ 
9-315(4), ,(SL,, (Pxoof of.,otb.er:: of.ficial dOC\.111lents.) .• 

. ··. ..· . ·.·.. .·: . . ,. ·.. . . . 

Adoptioh{of Rule, '902(3). \t~octld eliminat¢ these problems 
in authentication of foreign· documents.· · 

Subsection (4): "certified copies of public records," 
continues the pract1ce of treating certified copies of official 
records, reports, or entries therein, or documents authorized to 
be ~··!19 in fact recorde.d or fil~d in a public office as 
self;~:authenticating, if properly certified. 

Certification may be made by the custodian or other 
. person authorized to make the. certification. The certificate 
must comply with subsections (1), (2), or (3) or with:· any federal 
or Idaho State" law. 

Rule 902(4) requires no additional certification to the 
fact ·of custody or to the C\lE;;todian·• s. autt1ori ty. · The custodian's 
signature under a state~ent that h~-h~i cristody of the original 
and that the copy is qorrect, whet.her or not accompanied by a 
seal, suffices to ass.ure th.e aqctir~cy of the copy as. a substitute· 
for the original. · Tqe authent~_bity oJ thet. qrJginal. is gu~ranteed~-:.:J 
by a .certifi,cat.~ .. cgmply.ing; w~it.li .. ~ul~ .. 902Cllr (2) .. , or· {3) •... ·' 

. . . . . 

. C()piei3 peed .. not al~~y.S,'·:·~-b~ .lit_er<;il.·copi~s o:f the' 
originals~' '"· ~"'&~~:.-.e~.·~.:.l itera·~::·.:cop.y.:~'i~:·::no.;.:. ob:tain(3;ble, Ru~es .. 1QQ4, 
1005, and 1006·may permit use· of summaries. 
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' '. . 
. . . . . - . . 

<, .. ·.. . q:'he:.·pl1ras~·-. ~·qt:l;let· persori; .?uthorize<] to, make. 
certJfica.t",iprt'·~·- perm.i ts' deputy custo¢Iic:1ns and: others:. in the office 
of the .cus-t9.¢1ian, ::.:who. a.re.;:::author.ized, .t(J.·.Jnake- .c.ertified copies of 

;>the .. reqor.¢Js: in. their .ke.epirg .... 

, Idaho; law·:·;~t-s~·;''6oris':¥'·~,E:~ht .. with· Rule. ~a 2 ( 4) ' .. · ··I. R. c. P. • 
.. 44 (a) · :s.intilar.ly; provides that a qopy- of. an official. record or 
entry. 1;-h~_rein~may.be authe.ht'iqate_d by attestation "by the officer 
having the.· le.gal custqdy .. of• ·the record, or· by::• his. deputy, and 
accompanied with a certificate that such officer has the 
·custody. " 

.·· · .: .... , \:rd?ih.<? .... ~ t'itt:ut g_9 ··pi-ovid~ ·.·.fdr~~ s .imiT~i\-:·.ni~:tnod··~· ··-61: · , 
···authentication of public wri tings~·-and,zprivi?-te.r,,:writ .. ings·. that are 

recorded puz:suant to law. See, ~, Idaho Code § 9-102 
(cer.tifi.~d: copy·. of a/ public writing is·· a,dmiss .. ible :with _like 
effect.;;.as original)~ § 9\-:307 ('certiffed.copiea of foreign laws 

· and .. wri ti-hgs}; .§. 9-312 . ( c~rtif.ied copies·>·of ·domestic·.·. judic-ial .. 
.reco.rds:).;.,::§. 9-314 (certified copies of_ foreign: judicial· records); 

. § :. 9-315· ·( certified cop:ie's of other official documents); § 9-321 
·;'·:<(pubL~~p record of a private writing may. be proved by a copy 

certified by .le.gal keeper of the record);· § ·.9:...325 (certificate· 
for. a certified copy· must state· in substance that the. copy is a 

. corre-ct copy ·of original. or a· specified part thereof, ·and be ·· 
" under··:.:\seal·>,~f.M .. tl:l~re·: be:' one) ·•·'\ · · 

. . . : .. :: : . . . '· t~-~ . ; , . ·. . . . . .. . .:. . ·. ,'·' .. . . ' .. . . . ·. ; . . 
,,, .... ,

9
. 

51
_ . ·'.::~f':.' :·.See .. also; • .e .·:g .• ,_-.. cor·ey v ~ :. Wilson, 93·· Idaho. :54, ... 45 4~~ P .. ~.-2FL 

(·,:~f)6Q) ;-·:;S:tate··,.v~ .Po1sori1 · 93 Idaho. 91'2, 478 P. 2d· 2.92 (1970)~ 
Krame_r~:.:v:. · Sett·le,· 1 Idaho 485 1 ·(1873) ~ Cf. Klei'nschmidt. V• 
ScriE.>n:er., · 5'4' Idaho 185·, 30·:-P.>~d -362 {19.J4)·:. (certificate hot made 
by legal keeper of· ;the reco·rd bars· admission). 

. . Subse·c·tion · .. (5): J* o·ff-icial. ·public~tions·,.{~,.';,ma,k es books, 
pamphlet·s .. of: othe):. publ!cat1ohs:~-.issued.-~by ·~r plibl:ic au.thori~y 
self-authenticating • 

.. .. The :~,¥u1~ requires only tha·t the publication be purported 
to be printed. by public authority •.. It is<sil.ent onwhat level of 
government must authorize the publication. Rule 902(1) provides 
for self-authentication of public documents bearing a·seal of_any 
"domestic" gov.er.nmental entity ·or of a political Subdivision,· 
department; ·off:icer or. ·ag.ency thereof. 

Idaho law is similar in sc9pe and in effect~ I.R~c~P. 
44(a) provides for self-authentication of anoffiq:ial record· Qr 
of an entry therein by an official publication thereof. See 
also-, ~; Idaho Code --~- 9-304 (p;rinted books or .pamphlets 
putp_brting 9.J:l·'· their. :face:, to be th~ ses~iqn o_r o_~h~r statutes. of 
any·statEf; -t~'tri·tory .. or foreigrt jurisdict-~on and t.o have-been: 

. ···p r i rtted .•. a-nd~>PJt;bl•ished:.· bY: .. suc_q.: publi_q ..... a u;t.hprJ tY. ·.?1 t"e .. ·.prima .. ·facie. 
;··evidence. of s.uch .statlltes); ·§· ,9~aoa!· (prin.t.ed and publi-sh·e·d books 
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of decisions of co.urts. of any sta_te, territory or col1ntry are 
admissible); §· 9-315> ( <)the·r,,, official·docuinents· printed by order 
of the p~blic bodies- or,<.•published by trreir autho_ri t.·y, including 
acts of a. municipal corporation· of Idaho·· or of a board or 
department thereo.f by a printed book, published by the authority 
of the corporation). See also Dawson v. Olson, 97 Idaho 274, 543 
P.2d 499 (1975) (official highway maps held admissible u.nder 
~Idaho Code § 9-315') ·;· ·Barthel. v. Johnston~ 92 Idaho 9 4, 4:37 P. 2d 

··-366 (1968) (official edition of Napoleonic Code·and its English 
translation held ad~issible un~er Idaho· Code§ 9-304). 

Subsection (6): "newspapers and periodical~," treats 
. thes·:e·, .,·non-of fie ial publications as self -authenticating because 
the .·:€hance of:i, forgery· is remot.e. · 

Idaho hqs. ,no comparable general statute· o~ rule and" no 
case law dealing with se'l:t;-authentica:tlon .of: newspapers and 
periodicals has l::r~en located.. Cf •. Id.aho Code· 28-2-724- (reports 
in official publications or trade journals•- or in newspapers. or 
-periodicals of general qirculation· published as the reports of a 

.. : commodity market· a·re ·admissible and ·circumstances of preparation 
may be shown to affect weight but not admissibility);·§ 9-402 · 
(historical worK-s, bo·oks of- science or· art, and published maps or 

··charts,· when made by· persons indifferent between the parties, are 
pr i_ma facie evidence of facts of genera-l .notoriety and interest); 

·Mohr, .v:!' Shulb;z, 86 Idaho 531,· 388: P. 2d 1002 (1964) (admitted · 
price· .. catalog);·· :s·t-a'te:· v) /Je-nsen, 4-7 Idahp· 785,: ·:280 P'~· _1039 ( 1929) 
(.price lfsts and markeb :reports, inclqd:i.ng those :.publish~d in 
·trade journals PI': ·_news-pape:r;s which are accepted ·as· ~rustwqr·:thy 

I· are admissible}~ In Re Est.ate of Brock, 94. Idaho 111, 482 P.2d. 86 
(1971) {page from city directory held admissible) • 

.. :i.:;;.:,· Subsection· 17): ·"trade inscriptions and the like," 
treats inscription~, ~igns; t~gs, br labels purporting to have 
been affixed in the course of business and indicating ownership, 
cont~r.-ol or or::~gin as self-authenticating because risk· of forgery 

···is·· minimal ana -there~ -is:: a -gr·eat public reliance on stamps, 
trademarks and brand names on labels. .,, 

The markcof' identificatio~must be ~£fixed "in the 
course of business•• which need not ·be a commercial business • 
Social and other organizations which regularly utilize tags and 
labels on products they distribute to their membership and to 
others would. be> .included. See 5 J. Weinstein & M •. Berger, 
Weinstein's E.vi.dence~· ,,.:. 902(7-)[011' :(Supp:~-: 19.83)·• 

., >. 

No Idaho· .staf~te,:.;:r.ule>'.or' qecis_ion- ha_s be.en loqat~q .. . 
which:; rne1kes· _t}les·e itetns self authenticati_ng •. · lh· St_Cit'e:. v •. McPhie·ri:L: 
·104::;-·Tdaho··-;~652, ·Er6~_--P •. 2d_ .•. 233 __ ('~·:983}· the· ·_r.gaho· ·SuJ?teHne_. __ court< upheld;-:.:· 
th._~'·'·admt ssion%f.:.of. ,·ii:-:·.pric~~·. 'tag··._OV;,~r- :;.:a,-hear SaY'···:~·:p.bj ect.iOl'l, to, 
establish: the> value,. of ·the i-tem stolen, noting· that a sto·re 
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ern.ployef: h9-d. tes:tified .to the.· authentic~ ty _of th~. tag; . that -the 
tag. was aut:~entif:?<'~nq:.£•9-.CCUr:ate; ·.and ,i:hat. the trial court was 
clearly s-a~;·sf!e9'·~:J:~at tQ~ :: nec.~ssity an(i. trustwo.rth,iness of. the 
-tag . h.ad~.q~eh · esta.bl ,i9l)ed:• 

' . $_qb$~ct.ion:·:.-_(8) ,:· .. ·; n acknowleqged .doc;:ume.nts ,•• extends prima 
facie· ~utl)~ntict ty·: to all doctnne·nts.: accomp(3.I1ieq :·by. a. cer tifiqate 
of adknbwledgement under the seal of a notary ptiblic or other;_ 
author·ized 6fficer • 

. . S,~~te 1~~< g?y.et;n~. \<{.Q~ •. the~: a P?r.ttcu~?r offi~7r is· 
a uthori z·ed;;-. tO'.; .t:·aKe· -~~t :. acktiqwleqg;emen.t •... ·: ThE;!;~· i ~-.. no r:equ i r emen t 
~-.under ··-t~~ ,_r:jll.~ _: ~.hfit .. j:h~. _q.1J.tho¥:~ty ."q.f··the,;:.qf-;fice:r ·. ~o :~· tak~'-: the... ·· 
ackn?wl~Ciggwe~~ be furthe~ aut~entic~te~~br~t:~at~tbe~ackriow
leqgemerit .. })e,. s_hqwn to:.· be in.< que ~orm.• .. <: .See ··is ·J. :wetnst.ein :& M. 
Berger ,... .. we.:i.nsteln' s _.Evidence ,L· 902. ( B )LOT}{ supp~ ·1983 > ~ 

. . · ··. ·.·.)~~~---is th~ ·.qaseL with ·~et"t~~iq.c:itiqn pursu.a.nt ·t:o th~ other 
su9sect~ons of Rule. 9Q·4, the .. presumption. of ·authenticity 
occ.asio~ed by t-he. not;ary•s c~rtificate and seal is <rebuttable. 

~~such~~ebutting evidence goes· not to admissibility but to the 
weight to be given the underlying document. 

:rdaho ·law is consi~tent with Rule 902 (8). . Idaho Code 
§ •. :-4ogf ?.t:oV;+~.~$: .··· .· . . . · ·· :~. 

-·, <Ev~ry:'_.pr·ivate;_ writing,· except .last :w~}+:Ls 
·~ =eind tE!9~aiJtents, may be acknowledge() or proved 

· · :: su1(i,;, cer.ti fied in· the manner pr·oviqed for. the 
-~~cknow~edgement or ·proof of cbnveyances of. 

real p~operty):· and the certificate o_! such 
·. acknO\t?ledgel!lent or proof is pr iiga facie 

evidence of the execution of the writing, in 
the same manner as if it were a conveyance of 
real property. 

See also Idaho Code § 9-410 (instruments ·'conveying :,or. affecting 
real property?.~· acknowledged or proved, .~nd certified, as provided 
by law, may be re~d in evidence without· further proof); § 55-701 
(~cknowledgernents of. conveyances); § 15-2-501 (acknowledgement 
for a self-proved will). 

Subsection (9) : "commercial paper and· relat·ed 
documents," in effect incorporates· for self-authentication 
purposes four specific provisions of the Uniform Commercial Code. 
Th~y are § 1-202 (makes certain documents required by an existing 
contract "prima facie" ·evidence of their own authenticity); 
§ 3-307 (presumes the gehuineness of signatures on ri~gotiable 
instruments); § 3-510 (provides that. a formal certificate of 
-prot·est, ·a sbamp by the drawee that payment was refused, or bank 
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records, are all admissible in evidence and create: a presumption 
of dishonor)7 § 8+10~(2)-(creates<a'presumptlon as>tothe 
genuineness of a·: ·sfgnature on a ·negotiable:. instrument~.. See 
generally 5 J. Weinstein & M. Berger, Weinstein's Evidenc-e--,r 
902(9) (Supp. 1983). 

Idaho law is in accord with Rule 902(9.). See Idaho 
Uniform Commercial Code §§ 28-1.;..202, 28-3-307, 28.;..3::-sTO and 
28-8--105(2). 

Subsection (10): "presumptions created by law," 
provides that any mode of s~lf-aut.hentication provided for in 
Idaho statutes or· rules of the. Idaho ~upreme · Cou:r:t adopte(j 
pursuant to··statutory authority, may ·continue to ·oe employed· 
conco.mitantly with the procequres specified it:t Rule 902. Most of 
the applicable statutes use "prima facie" or "presumptive'' 
terminology. They'often_deal with best evidence aspects as well, 

·allowing the prima facie authentic copies·· to be u.sed instead of 
the original documents • See Comment to Rule. 1002. In addition, 
they often operate as exceptions to the hearsay rule,· and there 
is some overlapping with·'. statutes discussed· In.· the. commentary to 
Rules 90l(b) (10)_ and· other subsections of Rule 902. 

I~R.C.P. 44(c) follows this approach~ It provides that 
the methods of authenticating. official documents provided in Rule 
44 are not exclusive and permits. proof of official records or 
entry or lack of·;·e·ntry·.:•therein by any •method· authorized by any 
applicable statute or .by toe: rules of evidence· at common law. 
See, ~' Idaho Code § 9 ... 420 . (medical charts or ·records of 
hospitals licensed in this state triay be ·proved as to founda.tion, 
identity and authentidity by use df a legible and durable copy, 
certified upon verific~tion by the custodian thereof). 

Action Recommended on Idaho Statutes or Rules:. 

Amenq I.R~C.P. 44(a) to conform the rule to Fed. R. Civ. 
Proc. 44(1) atid (2) adapted to state pr~ctic~. 

· ·Amend I. R. C. P. 44 (c) to delete words "at common -law." 
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Rule 903. Subscribing Witries'~···· ·T.estimony Unne~essary 

Except ~s provided for by statute, the testimony of a 
subpcr ibing wi tnes.s is not requi~ed to authenticate a 
writing. 

R 903 



,,:COMMENT TO RULE 903 

Prior Idaho Statutes or Rules: Idaho Code §§ 9-405 and 9~406. 

Comparable Federal Rule: Substantively the same as F.R.E. 903. 

Comment: Rule 903 abolishes the common law requirement that the 
execution of every attested instrument must be proved by the 
subscribing witness if he can be produced and is capable of being 
examined, except in those cases wher~ the testimony of the 
s·ubs~cr ibing witness ts expressly required l?Y statute. 

The rule only limits proof of execution. to show the 
jural effect.of the document--e.g., to prove a will is valid to 
transfer property or that a marriage contract changed marital 
status. It applies only in proving execution, not in ~sing the 
document for other purposes. See generally 5 J. Weinstein & M. 
Berger, Weinstein's E~idence t 903[03] (Supp. 1983). 

The wording of Idaho Rule 903 is identical to that of 
the Califo~ni~ Evidence ~ode § 1411. The Idaho Committee 
determined that. the explic·it language .of th.e California Rule is 
preferable to that of the .Federal Rule. The Federal Rule appears 
to deal with the validity of the document, as well as admissi
bility, and is written to cover all jurisdictions; matters the 
Idaho Rule need not address. -

Idaho law is in accord with Rule 903. Idaho Code 
§ 9~405 makes testimony of a stibscribing witness one of three 
alternative methods of proving a writing: (1) by anyone who saw 
the writing executed; or (2} by evidence of the genuineness of 
the writing of the maker; or (3} by a subscribing witness. · 
Idaho Code.§ 9-406 provides that if the subscribing witness 
denies or does not recbllect the execution of the writing, its 
execution may still be proved by other evidence. 

Idaho Code § 15-3-406 indidates that the testi~ony of an 
attesting witness is required in certain cases. It provides: 

(a} If evidence concernirtg execution of an 
attested.will which is not self-proved is 
necessary in contested cases~ the testimony bf 
at least one (1} of the attesting witnesses, 
if within· the state,. competent and able to 
testify, is required. Due execution of an 
atte~ted or unattested will ~ay be proved by 

·other ·evidence~ 
(b) If.the will is self-proved, compliance 
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with,signature requirements for execution is 
conclusively presumed and other requirements 
of execution are presumed subject to rebuttal 
without the testi~ony of any witness upon 
filing the, will and the acknowledgment and 
affidavits an~exed or attached thereto, unless 
there is proof of fraud or forgery. 

Action Recommended on- Idaho Statutes or Rules: None required. 
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INTRODUCTORY. COMMENT.••· TO. ARTICLE .. ··X 

CON'!'E~TS, OF RECORDl~GS·AND .. PHOTOGRAPHS 

Article x deais ~ii th what was at common law. term~d th~ 
"best evidence iule," a term many commentators find- misleading. 
As ~pplied at common law the rule requires that the content of a 
writing be proved only by the original writing itself, with 
certain. e~ceptions. It has been labeled a rule of preference to 
the extent that the original writing is preferred 6ver secondary 
evidence to assure. accuracy and avoid fraud. However, degrees of 
secondary evidence are not recognized, e.g., proof of the absence 
of a duplicate is·not requi~ed befcire other evidence of the con
tents will be admitted. 

The rule does not require that an event be proved only 
by a writing merely because a written record of the event exists, 
even though that writing may be the most probative evidence of 
the event. 

The rules that follow expressly include recordings and 
photographs w_b.en the·ir contents are offered substantively, a 
result .that· .. o.ij:ten \'O<:curred under· federal decisions by broadly 

···interpreting ·the definiti6n of a "writing." · 

Rule 1n01 provides the definitions of writings, record
ings and photographs; Rule 1002 states the rule and Rules 1003 
through 1007 provide exceptions to the rule and-guidelines for 
their application. Rule 1008 establishes the roles of court and 
jury in the application of the rule. 

Idaho Article X is identical to Federal Article X except 
that Rule 1001(2) adds language to include new technology within 
the definitiOJ). of "photograph," ·Rule 1002 is conformed to state 
practice, Rulte 1003 adds the language taken from the Uniform 
Rule~ "or continuing effectiveness," and Rule 10Q4 includes the 
phrase "reasonably practicable" which is not found· in the Federal 
Rule. 

The application of the Article X rules has resulted in 
no significant problems in the Federal Courts. A question has 
been raised.by a commentator with regard to Federal Rule 1004(2) 
as to the ~eaning of ~any a~ailable judicial process or 
procedure" which suggests an imperative which is not recognized 

·in practice .. The commentator asserts that the trial courts · 
should be afforded a good deal of discretion to use common sense 
and that the phrase "to the extent practicable and reasonable" 
.~hould be re~,~- into the rule. 5 J. Weinstein & ·M. Berger, 
Weinstein's· E::vidence ,r 1004( 2) [01] at p. 1004-24 (Supp. 1982) • 
The federal courts appear to be in accord. See, ~' United 
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States v •. Marcanton;t,:··5~0.E:~·:·2ar<J.,324·,:~1)3Q: (·5th Cir.), cert. 
denied , 4 41 U • S • 9 3 7 ~ ·g 9 S • C t • 2 0 6 3 , 6 0 L • Ed • 2 d 6 6 6 ( 19 7 9 ) • The 

. Idaho Contmittee has·. changed:.~ tlH~·la.nguage of. the rl)le to 
"reasonably practicable, available judicial process" in 
recognition of the potential problem. See generally Epstein, 
~Emerging Problems Under the Federal Rul~s of Evidence, A.B.A. 
Sec. of Litig., 32"4-349 (1983). 

•: ~:: ·:c•.f.: •\ 
.· . .; .. ·;;,~·-;. 
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Article x. 

CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS 

Rule 1001. Definitions. 

For,, purposes of· _this· article:. the· :following definitions 
are applicable: 

(1) Writings and recordi~gs. "Writings" and 
n re.cordings" consiSt<·· of letters-( words, . sounds'· .~r:.;' 
numbers, or their equivalent(. set, down by.'::handwriting; 
typ~writing, printing, photostating, photographing, 
magnetic impuls~, mechanical ot electronic .recording, or 
other form . of·'data compilation. 

( 2 )· Photographs.· ''Photographs" include still· 
photograpbs,-x-ray f±lms~ video~tapes, motion pictures, 
and similar products of procesaes which-produce recorded 
images of objects. 

(3) Original. An "original" of a writing or 
·recording is the.writing or recording itself or any 
couri¢~rpar.t: intended:' to·.::have::<t,he ·same'·effect by a·· person 

-e_xecuting-or issuin_g -it;; · An"original"-of a photograph 
includes the negative or any· print. therefrom. . Tf data 
are stored in a:· compu.ter or: similar. device; any printout 
or other output-readableby sight, shown to reflect the 
data- a:ccl.lr a tely, : is an no-r ig.inal-." 

( 4) ·Duplicate •. · A' nduplicate" is a: counterpart 
produced l:>y'· tne sa:me ·impression: -as the·· original,"' or from 
the same matrix, or by mearis of photography, including 
enlargements and minatures, or by mechanical or 
elec .. tronic re-recording·, or by ·chemical reproduction, or 
by·Ot<therequivalent-techniques which-accurately 
reproduces the originC\1.··. 
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CQMMEN'l' :· .. TO RULE 10 0 1 

Prior Idaho Statutes or.Rules: None. 

Comparable Federal Rule: Identical to F.R.E. 1001 except that 
··Su.bsection (2) adds the. language "and. similar products of 
processes which produce recorded images of·objects." 

Comment·: Rule 1001' provides the definitions that. govern all 
·:·· "bes;t:,::: evidenc~" questions under Article x .. 

Subiection (1) defines "writings" and "recordings" to 
include all.forms of accumulating and preserving data, whether 
tangible and readabl~:by sight ornon-visual means such as with 

. tape. recordings and. computer discs'. The use of .. the· phrase 
.¥~·;,:::'! let:ters, words· ~r ... numbers or their equivalent'' is intended to 

.encompass any future development that uses. symbols as the 
equivalent of words. 

.. The .fule: doef)·. not cover objects or chat.tels that are 
,.. .;;un'in:?cribe~··::t~~,Whe .. ther .. o·}:);jectst::b.e .. ari-ng: in.s.criptiol).s ·are deemed to 

b.e··wri tings · and· .. t:hus:;,.· governed· by,•.the.>.r,ule remains .·unclear. There 
have been no reported feoe:ral court deci9ions under the rules. 
Historically, the court::shave never rigorously applied the best 

.:.;, evidence rule :in inscr i>bed phattel, :cases. · Tt has been a rna t te r 
1.1·· 

committed to the sound. dis.cretion, of the trial c.ourt. See, ~·, 
United States v. Duffy, 454 F.2d.809, 812 (5th Cir. 1972); State 
v. ·Fontana, 589 S. w. 2d 639, · 642 ( Mo>.;.App. 1979). See generally 5 
J. Weinstein & M. Berger, Weinstein's Evidence ,r 1001( 1) [01] 
( supp • 19 a 3 ) • 

. Idaho has no statute or rule defining a "wri~::ting" or 
·"recording."'.,).:Idaho .. Cooe §.,9-411, which codifies the ·.pest 
evidence rule in Idaho, provides no definitions. 

Idaho Code·§ 9-411 expressly makes ·the rule applicable 
when the content of a "writing" is proffered. Although the rule 
has been applied to all types of wri:t;.ings, see G. Bell, Handbook 
of Evidence for the Idaho Lawyer, 210 (2d ed:-1972), no decisions 
have been located where th~ Idaho Court has defined that term. 

The question whether recordings are within the 
definition of. "writings" has not been·<·.addressed by the Idaho 
Supre~e Court. In the .decisions which have involved reeordings, 
the >i'ssue. w~s . .apparently not _raised. See, ~' State v. Sharp, 
104 tdaho 6.~H~;,;,,~'.:6·62.':P.2d .. l)~35 (l,98'3J; .State. v •. · .. ~pencer, 74 Idaho 
173 , .. 258 P.-.2d';~.:.ll.;-~\7:: ( 1953) (bo.tfi'"~'u-pheld admission of recordings 
without refer'r'iri<i 'to best evidence rule). . 
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The· Ida-ho '9\,lpre·rne Coti'it has specificallY. held·_ t,h~t \he 
stamped·· numb~rs on· a motor 'vehicle .~are '!identifiC'~-tion <marks;" 
not "~ritings" under Idaho-Co~e § 9-411 and te~timony Qf the 
numbe-rs twas<'adm-fssfbl~ •. ,: State.- v.~ Davis, 12 I,dahci ·115'·, 238 P .2d 
450 ( 1951 f. . . 

. _ ._··,subsection (2l d~f.iries. ''photdgr~phs". to;·irlc~tud~ .stili.· 
photos, :~:..;.r·Ciy··,f~Tms/-videq_· tapes·,.···motfon· ·pi9~ures -·and si'rriila.r ,·-. 
products :of:;pr6ce·sses··which produce ·tmages··Qf·objects such.:as CT 
scans, infra-red photographs or thermograms. · 

-
____ ... :Idafib/~·;,has- :fi6·,::stafUte··'dr ful€{<i(]effnt:ng'·:·-:•.•pho~69raphs" and 

no decision<has' .:beeq 'found ,;w~·e~e··.·t~e. be~t 'evl~~lice. ru,l~ has 'been 
ap:plie~ 'tq '-phOt()9r:aphs •... The:·'' Ideiho>deq{sions '·--_dea_lin9'_.:~i t_h: .. 
PJ:i?togtaphs·, · x-r·ays · ari(i video . tape_. have geri~tally _. invo~yed' 
questions.· of ·-relevaricy,: ac-c·urady or ·prejuc]~c7·,_ ·_and. :have ·iio.t _ .. , . 
addressed~: the best evidence· rule. See, e ~·g· ~:: f· State 'v ~ Car'te:r, ·. · . 
103 Idaho 917, 655 P.2·d 434 (1981) (photographs); State v. Fenley, 

··:103 !d,aho 199, 646 P~2d 441- (Ct~ App~ I9.82)(photographs); State 
:·v. Pad'illa/ 101 _Idaho 713,_· 620 P.2d ·286 (1980) (photographs and 
x-r·ay); State. v~ Warden, 100 Idaho 21, 592 P.2d 836 (1979) 
(photographY; State v. Rice, 99·Idaho 752, 588 P~2d 951 

·· (-1:979·}·-(x.;.,;rays~) _f H:t~te :~v •. ·Needs,.· 99 :·Idaho 883 ;·;59). -·_p ~ 2d 130 _;_,::':'. · 
'fl9'79')I~f~ta~·6't2ipe r~jJ':·:-s~e ''<;]erier'ally. :G: J-~:B~i~t>, -:::'.Hah~Book 'bf Evi'de·na~g;,::;· . 

. · for··,th~ . !-daho · Law-ter ,--~180~181 (2d ed • '197f)··:. -:.- ·.·- · i.::r\/ -
. ·,~:fP.·~··. .. . .... ·~.· '•, . . ~·· . ' .··~."~\··:. 

-~~\ In--·a c:ivi:1.<acti6n- for ··a vfo·la~fon-·of.. th~~ Idaho 
shopl±%~ting laws_, :J:da,ho Code § 9..:421 expr~ssly p~~mits_.·the use of 
pho_tographs; in lieu of-· the ··items thernse1ve$ ··-tq prove ·t.he 
merchandise taken or converted, provid~d: th~t c~rtain 'inf6r~ation 
is inscribed on th~ photo~raph. The statute is silent, however, 
with respect to_,the best ~~idehce rule. 

- ·subsection' (3) ":de fin~~ ·•"a11 ·or ~ginal,'' · o£. a writing- or 
recordin·g· td"'·be the·· writing of ··r-ecording_ its-el·f, or.·ariy 
counterpart' intended' tc) have the same effect by :a person 
executing or issuing it. 

Ari'"origirtalw iri the te6hnfdal sense_u~ed in'this rule 
may _be quite d iff~t-erit from an "origiri~l" -·~n. lay:- terms. As used 
in 'Rule 1001(3) th$ "9rigi11al" ;s ·-~he --document ·wf1;ose contents are 
to be· .. proved. I1:6 jural significarice·:ina~es it the original. The 
questioQ _is esserytially; one. of relevancy, i.e., . WhG\~ is t~.he 
document being offered.toprove?· Depending·uportthe issue, a 
document_mq.¥ .. Pe ... b()th a.,poi?y ~[ld.anorigiqa+ in.th~_same case. To 
_show an offer; :·th~ .<?~.i~~rh~1. · sig-ried.lettet'''containiri<j th~ o~fer is 
the or igina·.f·•' , To ·:'.sh·d~ . that someone.:- kne·w of. the offer, a· carbon 
copy in his fi1~ would be the original. Conversely, the carbon 
would be a copy when offered to show the_contents of the letter-

Revised 12/31/?4 (.typo.} . q_.' 1 0 0 1 p • ~-- ' 



:,/;·· 

received by·the offeree, and the signed letter a copy to shdw 
what "{a~ i.~ the, fi+e of ,,the. !?ender.. See .generally. 5 J •. Weinstein 
& :M. · Ber.gerr WeinsteirlS· Evidence ,[ .1001(~} [01]. (Supp. 1983J. 

. . The inte~t .of the Pc:trties 'in cr~a.t:ing th~ dqc:ument 111ay 
J)e controlling. It is common practice, particularly .with 
.cont~acts, to have. t~e parties execute more than one copy of the 
·contract and to expressly provide in the document that each· is a 
"dup~icate original ...... ·The .ru.le expr~ssly ·prov~des .t.hat documents 
executed in counterparts may .each cons.titU,te ·the. orJginal if 
intended to ha~e that eff$ct by the.person ~xe~uting or issuing 
it. . . . . 

Pracj;:ical need.: may qontro1 ·Wl}at .can be denominated an 
orig:·~J)al. For exarople,· ,.:the first .. pertp.c3nent .busines.s .. ;.~.I'.e~ords 
rath:.e::r than. the .. }?:r;e~:Lmiriary and t:emporary,:sl;i.ps, tags·': and 
invoiqes are origfnal.s~ 'l?~ey rnl1st, ?()wevrr, have been mac;le ·in 
the. regular .cours·e· ::;o£..:. b\}sines~ ~nd :mU.§t. ~e ~airiy .c6ntemp.oraneous 
with the it~ms entet~d. · · · · 

·.··.·. ·-:: .:. . . .· . 

Rule lOOi(3) furfher defines an ~'originaH.of a 
photograph to include the negativ~ or any print thereof and, with 

·respect· to data,. electronically stored, as\Jn. a computet, any · 
· printout or other output r~adable by .,s,ight~. $pown to. ref:fect the 
data accurately,.·i~. an "o.r;i.gina,l.''· 'l'~is ·~r·e'at!1lerit of p'rints and 

··J?r.intou t·s -. is.- .. ··1na,?.e?:·· .. Pn · .. pr c(qt i qal.~t i··7~·'"al'ld~·!;n~di~~s :Lty·· beqaQ ~e. ··they 
ar.e th~ first tirrde:r9t~n.qab+~>·' o:~·. reac;fab+~ ·:·c'c>4I.Jt;.e._F.part ... ,or ·repro~ 
du6tion of the underlying sour6e •. ·See genet~Ily s·J. W~instein & 
M. Berger, Weinstein's Evide.nce ,, .1901(3) JS~pp •. 1~83). 

No .. Iddl'lo .statute., rule or decision d~fining an 
"original" has b~en found. 

Subsection (4) expands the common law definition of 
"duplicate" beyond the "duplicate original" concept to encompass 
any accurate rept"oduction of the .origil)a~, . includi,.ng ~nlargements 
and miniatures, made by ·:.q,ny met,hod except· wh~re. ·produced. . . 
manually. The purpose of making the reproduc::.tion. is· irt;elevant 
to.the rule. 

Rule 1001 (4) .. treats alike: photocop.ies, re-recordings, 
re:-prints of phoi:,og~~phs.;.andiJHlltiple. printql}i;s. ~s B~9~ a . . . 
computer. The i:,est; .. ·~()r· qe~inipg an9 .es;.t~plis:hing 1~I)litsupqn a 
dup~icate is.whetner ... t.he.prqce,~·s l1~.ea··is fl.des~gned .. t,o ... Jn~u~-~ an 
accur?(te . repr qduct tot) o~ .. tl.l~.; 9.~iginal." . froblE:I,'Q§) qf frC\\19 fl,nd. 
discre~:ion to re:Eq~e· aqmis·s i.9.n a.+ e.. tr:e~ t,ed ,. 4I1ae;. Rule. lQO 3,., .·. 

. . 

!a~hcfla~: c6hta:i.ns nt> statu€$. 6,;-' rdi~ ~ a~::f;i.nfhg 
"dup:licate".and rto appl~6cible case law'nas been>J:ound. 
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Idaho Code §. 9....;417 recognizes that ~~cords of. regularly 
. conduc:ted activ:l ty may be recorded i· copied or reproduced by any 
·process;,·whifh·_c,tcc,t.~rately _reproduces or. forms a· durable medium ·for 
reproduc_irlg· t~e .. qrigina:L,: an9 the repr:oquci;ion ·may ,be ·C1dmitted in 
lieu o:e" the ~F~ginal w.nether the qriginal is. in _exif?tence or not. 
A.lJ. enl~rgemen·t:·· or facs'imile ·of the· reproduction is likew~se 
admissible if the original· reproduction is available~ . Cf. Idaho 
Code § .9-420 (Proof of hospital medical charts or recoras) which 
·permits· use of copies only if the originals are available for 
comparison or their nonavailability is explained by affidavit of 
the custodian of the original ·reco~ds. 

In American Surety Co. of New York v. Blake,·54 Idaho i, 
27 · P~ 2d 972· "'('1933'), ·the· Idaho Court· quoted. two· decisions from 
other jurisdictions to the effect that a "carbon copy~ is rtot a 
copy but .a "duplicate original." The d~cision, however, shodld 
not be read as an adoption of the Federal Rules approach to the 
admissibility of a duplicate. 

Adoption of Rule 1001 would apparently change Idaho law 
,to th~extent that recordings will be treated as writings, that 
photographs will be subject to the rule if proffered sub
stantively, and that the definition of a duplicate will be 
substantially broader than the concept of a duplicalte original. 

Acti~~Re~omme~ded·on Idaho Statutes or Rules:. None required • 

.. ~. •. . 
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Rule i002. ·Requitell\ent· of Or:iginai 

To . prove the (:on tent o·f· a writing, recording, or 
phot()graph, the origi,rial_w.ritirtg, reco_rding, or photograph is 
requited, e~tept as ot~erwise·ptovided in these rules or by 
statute. 

'"'. 
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;P.ripr:· Idaho Statutes .. ; or .Rules: .. Jdaho. Co~le .§§ _9-4Q3, 9-411, 
· ''·:9-417 ,:. apd -9~420. · 

_·comparabt~· ~~·~er~l.: Rule:· ;r~eritiqa~ .to F. :R-., E. 10 Q2 exqept. to. 
conform .the. r:ul~.···to_,$tate. practige ,py .substitution qf the wcrd 
·•·statii.f~~ for: '~Act. oJ .Cong:r~$s •. )'o:.· . . . 

Comment: Rule ·1002 continu~s the."b~st evidence" rula, alih6ugh 
expqnped. ~n .• sqope . to ~xp;z::essly. in<;:l\jd~_ .. re,cord-.ing§._ and · 
photographs ... when offe.r:ep ~n: eyiden.ce ... subst;antive~y·. <: 

... ·.Signi:fic~·ntJy, 9e,ith~i the.-.••tftle:.or: .th~·body •. of __ the _rule 
refer to ·i•pe,$t_·,_evi¢I~Jlc~.·~.:~ .. ~he ... ptu:a9e._fs· om~tt~¢1 t_q stre~.s that, 
excep·t as. to.· matters cov~J:ed. by Rule 1002, there is no general 
rule that proof of a fact will .. be exclud~d unless.its.proponent 
fu~nish~s the best eviden?e av~ilable.to him. See ~enarally.s J. 
We1nste1n & M. Berger~ We1nste1n's Ev1dence ' 1002[ 1] (Supp. 
l9 8 3) • 

It:'. ·r.~ noE· ::Lnt'~rided that fhe' :rhle; be rigldly or 
· · meghaq~·c&lly::.;'.-~PPli'e~ to·. ~~Gl uc]e. Reppnd~~y ,evid~n9E;.~ , The rule is 

.. Jri.tende.q· "to e_hsule. that tr,ie, tJ;Je~ .. · .. .oJ f·Ci,9f:is pre,sented.:.wJth the 
most. a9curate ·:evidence.<p~actic'abie' 'in th.Ose situations' where 
'infg·rmed; legal· j'ud~:m,en:~- ha~. con.c;J.uded,,that .precisi~I1 is .· .•• 
es§~nt:i?l." .. · Id •. at,·.~,r. 100?[02](SJJPP· .1~83) •. In. applylp..g,.the rule 
the .t.rial. cou~ts: should not:. -l.p.se . s t.ght of the .9ari.ge~s aga:i.ns,t ) .. 
which th~: rule. is intende<:] to op~~ate. · 

:Rur~· 1oo·2 con-tinues the traditional view· in ·p_rovia'lng 
· that an origin~l is required when the object is "to pro~e the 
content. of. a·.~~writing." 

~·~~f..:~ . 

. .. -· . . .,. The:,·: rl.lle does. not apply wh~n a wJtne.ss. refr~~:he_s his 
m~mor:.:Y-'.~ftJ:r a dopum~,nt, ·. whe.n an" ex.pert; resorts to mat:er~al. as a 
basis fpr hi.s opinior1, or .. when. a witness, testifies th~t. examined 
bo'o1q; 6~ _r:ecords do ·nqt ~qpt:ain. a, pq.r ticl,ll?-r entry. :In . . .. 
connection.with the latter statelllent:,· which is tak-en from the 
Federal Advisory Committee Notes,~ distinctionmust be made 
between testimony that a particular writing or recordin~ does not 

. contain an entry as opposed .to sticl1 testimony·with:respect to 
voluminous document.s or records •. · Testimony whether. a documel}t 

. such as .. a- contract conta.ins. or: does, n.ot: conta.i.n ,q. giyen,._proyision 
·is sub]ect to the.rule; and·:·J:he,.. cjpcuineJtt I111lst pe_ .. pr.oq1l·9ed~ .. -pnless 
excused by an exce.ptl..on •· In other. instances where doC"ume'nts are 
voluminu.ous:.>~~p,d it ¥{.0pl~:• be_::,UJ1dt11-Y -bu.rden~ome .to show the absence 
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of a certain provision· in all, Rule 1006 should provide an 
exception. 

Sometransactions, such·as,wills, cont~acts and deeds, 
as a matter of substantive law take the form bf a· writing· and any 
attempt to prove their happening necessarily involves the 
co~tents of the writing and brings the best evidence rule into 
play. But if an event does 11ot take the -form of a. writing< and is 
only incidentally put irt writing, the rule~do~s not apply and the 
witness. may testify to the unde·r·lying event. See generally · 5 J. 
Weinstein & M. Berger, Weinstein's Evidence ~ 1002[03] (Supp. 
19·83). 

Rule 1002.recognizes that·there are instances when 
pho-tographs of non--written ot nC>n-doctifuentary materials· Should be 
subject to the applicgti.on of the _pest ~yidence rule b_ecause the 

· c'ont·e.nts of the photogr.aph, ·i.e.,· the photograph itself--will be 
sought to be proved~ "Thfs often'oqcurs where photographs or 
motion pictures are utilized in c~~es:involving sU6h~matters -~s 
infringement of .. copyright, defamation ·and libel, pornography and 
invasion of prtvacy; ~}1 which· the ~ssue is. whether the photograph 
exists or whether it was seen by the witness. A similar . 
situation involves the automatic photograph, as of a bank robber 
or burglar'( where ·,the J?hOt<?g~_aJ?h i~ the. 9nly "eyewitness." 

:i'· 

. Artotl~~t·: 6rimm:8h ''j.tfstance·. w.h:~re the< photograph .Is· usually 
offe.red for indepepq-~nt substaptiy·e value is t.~e u.se of X-rays. 
Since it is th~ corit~rtts of th~ x~taT:which a~~ iri dispute, 
substantial. author it'y· _requires' tha·t.~ the' original x-r a,Ys.· be 
ptoduced. Expert.te~ti~qny which ~xpl~ins:them is i~admissible 
without first producing the x-rays· or accountfng for· them. Since 
the x-rays cannot be understood by laymen wi thotlt expert 
taH~:timony, the court is justified in not admitting one without 
the': other. 

Th~ Federal Advisory Committee Notes p·oint::- out that 
under Rule•703, an expert is .al,low.ed to give an opinion based on 
matters not in evidenc~e,. and. the instant rule does not limit such 
testimony. Similarly·,.·. hospita.i re.cords· which may be· admi t'ted as 
business recor·ds urtde·r--: Rule 803( 6) commonly co_n.tain re.ports 
iQterpreting XLJay$·· }:)~ th~.- ~!-?tff;·· ta~:li<?J!Jgfst wl1_o·.·qu~li~ie~ ·as an 
expert_,. and ;these. reports need' not. be e·xcluded from the-· records 
by the· instant· ruT$>~· · 

; The rule'· is not applicable· in·· all·· instances•. where 
pho~dg·raphs> ..• are' prof:fe·r~<:l·~· _·_rt:-" dde·s·_ not·· apt:)JY._,··:whe:re:'.·a· ·witness 
uses a· photogr.a,ph··tcj . tlt~~·tr:ate· ·or· .·exp-l·~in _his _testimon·y and it 
. i's :pr:offer.ed' only fo'r. s'li'chi_ill\lstrative<purpose •. 

; . ·:· ·. ·, \. . ~ ··.: ., ·: .•. . ' . . . . . ·. . · .• , . . . . . '· · .• ·: .. , . .,. .:.~': ·-.:· ·~··"/. . . <:- ·.. . . . . . '. . < ......... ''','· . : :. 

·.·. Tq,~j·/rule> 'wi:·it>not ·Q~:t:"'' photographs .·of· 'rfonqo;ctunentary 
objects on ~he~theory that ~~e subject of the picture would be 
the best evidence. "Such items of real evidence are not included 
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in ·the definitions of Rule· iOOl ·-so that the· best evidence· rule 
does not apply to them 11 5 J. Weinstein·. & M·;o Berger, Weinstein's 
Evidence f 1001{2) [02] at 15 (Supp. 1983) • 

.... ,· .. 

Idaho::~has·'codified>the~best evidence :rule~ .. in· Idaho Code 
§ 9 ~ 411 • · It > p r ovid e s.: . · · 

9-411. · Secondary evidence of 
· wri t.ings~-when admi.ss ible . .:..-There cari be no 
evidence of)the.content~ of a ·wxiting_other. 
than: the wri.ting itself' except in. the 
fol:lg_~ipg·· oase~ .. ;. . . . .. . . . . . . . . c • • 

: · <.··1.. ·;: When the·: qr ig inal has been lost or 
. g~stro¥~9 ~:··in which cas$. proof of the loss or 
des'truc~Jon··must first~ be made. 

2·~. ·.When fthe· or igi,nal is in the 
po9session ·.of the part.Y: against--whom the 
evidence is offered,· and he fails to prod~ce 
it after reasonable notice. 

J.. When the original is a· record or 
other ~ocument in the custody of a public 
officer. 

4. When_the.origina1 has been record~d, 
and ·a ·ce"t·tLfied- copy of the record is made 
e,vide·nc,e-. b.J-7::.thJs code or other' ?tatutes .• 
· · .. ·: ;5,.~::: _:whe'i1 tne original consists- of 

numerous ac:oounts· or' other docum·ents· whi.ch 
cannot be ex·amined. in court without great los-s· 
of time, and the evidence sought from them is 
only ·.the <j'eneral result of the whole~ 

· 6 •. · Wheri. the original consists df medical 
· charts or· ~records of· hospitals .1 icensed in. 
this· state., and·· the·provisions .. of·section:.· 
9-420;. -Idaho Code;,. have'been' fo1'1owed • · 

·In.:: ~.l:le·'¢ases men·tr-o:n"ed in_:sUbdivisiori·s 3, 
4 ·.and·. 6, a .copy of the ·origitHil, or of· the. 
·re·cord ,. must be produced; in ·those mentioned 
in subdivisions 1· and ·2, ,·ei thet a copy or oral.·· 
ev-idence of·the-contents. 

·~: . 

Idaho Code § ·9--40-3 relates to exception (2) above. It 
· .·provid-es: 

9~403. Notice ,to produce w:riting.;....,..proof 
upon failure to produce-:--W~en not~ce ·not 
necess·~~y. --If· ·the· writfng be in custody ·of 
the· adv·e-rse> party, he·····must first have 
reasonable· ·;notiCe·· to .. prOduce· it. _If he then· 
fa-il·-\tq.dq~· so I the· contehts. ()f .. _the .writing. may 

-~; be,;ki?r-ovea,,,. as···fn·:~~case··oi: ·i-ts·\ loss: .• ~:: ... ~ But';the 
notice· to produce it is. not necessar·y: wnere 
the· wr itihg iS.' :itself·.·a·.· n·ot-i-c·e,. o'r·.;~where:····±'t 
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·' 

has ~een .Wr?ngfully~pbtained or with~eld by 
:.t:h~ adverse party~ · 

Other Idaho statutes of limite6 application also provide 
for the use of secondary evidence of a_non-public writing. See, 
~' ~daho Code··§· :9~410. (instruments affecting realty); § 9-417 
(business records); § 9-420 (hospital medical charts or records). 

As is evidant from the statutes and decisions, the best 
evidence rule in Idaho is limited in application to proof of· the 
cop:tent of writings. The rule has been applied to all types of 
writings. )~ee, ~'.Idaho First Nat' 1 Bank v .• Wells, 100 Idaho 
256, 596 P.2d 429 (1979)(p~omissory.notes); Smith v. Smith, 95 
Idaho 4 7 7 , 511 P • 2 d 2 9 4 ( 19 7 3 ) ( deed s ) ; Tiegs v ~ Pa t:t e r son , 8 1 
Idaho 4 6, 3 36 P. 2d 687 ( 1959) .(ballots); State v .- ,Dickens, 6 8 
Idaho 173, 191 P·. 2d 364 (19 . .48.) (.}:)rand- inspection cert1ficate:) • 
Se·e generally G. Bell,. Handbook·. of Evidence. for the Idaho. Lawyer, 

·· 208-214 (2d ed. 197 2). ~ 

"In sever.al decisio.ns, the Idaho Supreme Court has 
indicated that the best evidence rule is: essentially a rule of 
rea~on designed to assure accuracy. When accuracy can be 
obtained without requiring an o~iginal, the Idaho Court has not 
hesi ~a ted. t,2 allow_. s~co.ndary· proof'r;_:eve~~; in situ-a_tions where the 

,,1.or ig inal·-is::::·,ayailable:'•'!>: G •.. Bell',· Handbook>'· a:e-:. Evidence of the 
·, !qaho Lawyer, :zt0·'.-2'11· ( 2d· ed •. 1972). ,·.See also ·Curiel v •. Mingo, 

100 Idaho 303, 597 P.2d 26 (1979); McCorntc:k and Co. v •. Tolm1e 
Brothers,· 42 !dana· 1, 243 P. 355 (192,6}. 

The Idaho. court has allowed testimony to prove an event 
or other,. fact not._withstanding tbat the event. or fact is 
documented, holding that the mere existenc.e of written records 
do~~t.§ not, under the best evidence rule, ipso facto render 
sp~culative or uncertain an¥ otherwise adequate, .definite, 
spe.cific and competent tes~imOQY• Farm~r v. International 
Harvester"Cq •. , 97 Idaho 742, 553 P.2d 1306 (197:6):. See also, 
~' Evans, ,v. Jensen, 103 Idaho 937, 655·· P. 2d 454 ,:(Ct.App. 
1982)(testimonial evidence of consent by: county to install cattle 
guard on county road was admissible without producing minutes of 
~eeting when peimission.~as given); In re Bstate of Brock, 94 
Idaho 111, .482 P. 2d 86 (19,71) (pr'oof ·at marriage. :by testimony 
allowed notwithstanding public record. of·m~rriage)t Drie~bach v. 
Lynch, 74 Idaho 225, 259 P.2d lQjg (1953)(testimony as to net 
loss in sal~s ·uphe·ld though records~ ·were:. not produced); Kelso v. 
Edward Rutledge Timber. co·~·,,, ',46 .. Idaho 49],,2:69 P.· 94 (1928) (cost 
of par ticu,:J;ar },I_nqeJ;tak,in.gJ ; ,Bt~t~e. v ~H McCltJr.g,,,, SJ)' Idaho 7 6 2, 300 
P •. 898 ( 1931 ):(be,stimony ·a,l·lowed: at· trial::, P,q• .. proye statements made 
by accused. at C?ro~er •:s. _t·nq.~est. · no,tw:iths,:tc)qding existence of 
transc:ript, of inque·f?t) .; •. B.u:t cf •:<S:tate .. v .•... i Secjam:,. .62 Idaho 26 ,. 34, 

·107. P. 2d0' ~06§ ::(194Q·)·( "the 0}1:-ly'<.COmp.~tent ·e,\li.id~nce of the [justice 
court] proceeding·s: had is the re.c_ord. required·by. law to be made. 
• • • .where there is· written evidence of, a fact. in issue, the 
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writing, whet·her require.(:f by· law or. not,· is '~'s a ·general rule the 
best eviden9-~· The · recor~:l· therefor.-is -the best. evidence of 
judgmen-ts· ·a·h.~_-.qOUt\~· p~~c~e'd·.~·ng-s- ge·n~_r{illy. 11

) ., . . . . 

. _ I:n _.two: qth.E:;r decl's.{qns · ,·the,_~--~ou:t;;t .. :has ·ind-ic at:'ea ·_·that a 
party is required to prest:n~t. -~he b~st evidenc~·- .. which is.<within 
his power to produce and·th~t- s~c6n~ary evidence {s nev~r 
admis~ible unless it is made-manifest that the primary evidence 
-is unavailable. Roddy v. State, 65 Idaho 137, 139 P.2d 1005 
(1943); Idaho Merc~ntile Co. v. Kalanquin, 8 Idaho 101, 66 P. 933 
(1901~. These decisions appear to state a rule of preference and 
have not be:en relied upon in later -cases. 

The Id_aho Court has r.ecognized.a distinction in the 
application of the rule between· testimony as to ~he ~ontents of a 
writing, ·which is subject to the rule, ·see, ~, Russ- Ballard 
and Family Achievement Institute v. Lava Hot Springs Resort, -
Inc.·, 97 Idaho 572, 548 :P· 2d 72 · (1976.) and testimony as to the 
existence of a writing which is not subject to the rule. See, 
e.g~1!', Fish v. Fleishman, 87 Idaho 126, 391 P.2d 344_ (1964); Union 
Central Life Insurance C-o. v. Nielson, 62 Idaho 483, 114 P.2d 252 
(1941). Testimony has also been allowed as to the giving of a 
notice.. See __ Rabb v. North American Accident· Insd":tance Co., 28 

.·Idaho· 32~_, )l,5A R_ •. -.493 .(191-6). : However a w.itness.:;way not testify 
· thatt-.the -.:do•cuineht does- hot contain c.ertain · provis~ions. See Penn · 
Mut·tt~al Life Insu·rance Co. v. Ireton, 57 Idaho 46 6~~ · 65 P. 2dl032 
( 19:~7:) • 

Evidence clearly not admissible was held properly 
admitted where no specific objection was stated and the only 
objection made was that it was irrelevant, immaterial and 
incomp~tent~ ·smith v. Smith, 95 Idaho 477, 481, 511 P.2d 294 
(1973)("When a part.y fails to object to secondary·:'e-~tidence of a 
document, such secondary evidence. is ·deemed ~ompet~rit."). 

Th,@ Idaho Commi tt~e ·determined , that adopti-on of Rule 
1002 would ~dt significantly· change Idaho law with respect to_ 
writings, but would expand the scope of the best evidence rule to 
include recordings and photographs when offered substantively. 
The Committee concluded that the inclusion· 'of recordings and 
photographs when offered substantively is desirable. 

Action Recommended on Idaho Statutes or Rules: Repeal Idaho Code 
§§ 9-403, 9-411 and 9-417. 



Rule 1003. .Admi .. ssi}:)Jlity of Dupl_icates 

A dupl fc~te' is admissible to the· same extent as an 
or: ig inal unless (1) ·a·' genuine question ls rais.ed a·s to the 
authenticity or continuing effe~tiveness of the original or 
(2) in the circumstances it would' be unfair to admit the 
duplicate in _lietf of ·the· orig i'nal. 

,•''J:..:. 

.·,~ 

1 
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·prior Ida~o Statutes o~ Rules: Idaho Code §§ 9-417, 9~418, 9-419 
. and 9-420. 

Comparable: Federal ·Rule:· !dent ic al· ·.to F. R. E. ··1 0 0 3 e·.xcept· to· add 
the language "or continuing effectiveness" in subpart (1). 

:;Qomm.ent: .·Rt1l:~ ·.100,3 :.·.s.ta.tes guidelines.·, for admi ttirtg ··a· duplicate 
as if,. it.· .we,r~e··:.an q;ri,ginal •.... ··It-: relaxes .. the·:common .law .insistence 
·:that;· ·.th.e or:.igoi.nal in the ·:.strict :,sense ,,be either· produced:. or · 
·:accoun·t·ed ·for,;.·· in ··recogni tiort of.,the fact that mode:t:·n d.iscovery 
a,nd,. r:.eproduction techno,logy provide the means of -achieving the 

.. ,,objective· of the. best e.v~denqe. rul,e. 

To qualify as a duplicate, the counterpart must be the 
product of a method which insures accuracy and genuineness as 
defined in Rule 1001(4). 

. . : Only when a·substantial question is raised·~s to the 
.• aut:hent·ici ty qf either the o;r.ig ina,l .or ·the. dt.lplicat~, o·r. -i'n other 
circumstances;;:.when it ·wou1od. be·· unfair·" to admit the duplicate in 

·:plaqe,,c>f the or·ig:inal; .should --~he ori,gina)~_ be ·insisted upon •.. The 
.. rule. purposely fails. to. attempt to de.fipe :.circtJ.rnS.tctnce,s wh~ . .re.· it 
would be ·unfair to admit a duplicate·, leaving this issue t·o the 

· broa,d .discref:..iq;n of,th~ court for dec~sion, on a ·case-by-case 
ba~-~9·_ See generally 5 ·J. Weinstein &· M. Berger 1 . W~ins.tein·.',s 
E~id~nce~~ 1003[03.} (Supp~··198l). · 

. Wlien·.tbe opposing party' concedes ffs:: accura,¢y or cfoe.s 
riot object pursuant .to Rule 1003, the duplicate m~st. be ~admLtted 
unle-ss the cour.t has , teason to be,I ieve ·that .·there is ·collusion to 
commit a -fraug on the cqurt. ,Se.e·, 5 J,.,·we1r{stein & M •. Berge.r, 
Weinstein's Evidence ,r 1003[01-]-(Supp ~9,83). . · · 

The language of Idaho Rule·l003 is identical .to that of 
Uniform Rule of Evidence :1003 (1974 ), 13 u. L.A. 358 (SUpp. 19·93), 
-and include$ the ph.rase. "or continuing effectiveness" which is 
not found· in ,·the Federal Rule. Wi'th .res'pect to the purpose of 
that language, the Uniform Commissioner's Comment states: 

It :is· not in.tended that. this rule will 
dispense ~ith requirements for explaining the 

. -r;~asons a, dup~~cat.~< is being:, tender;~d · :i.n> 1 ieu 
.of .. ,an :or,iginal: in ·::any :situation··: whe:re ···the 
absence -.of· t~he,:or·igina.l might .,suggest. that· it.· 
is .no· long:er;:.,.;etfec_tive or:. -h~9 bee_n, :de$tl;.qyed .. · 

··with (ln in.tent 'to<revoke.·.:·;The.c1ist~nct{qri 0 · 
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between admission into evidence and admission 
·to probate of will Is not abrogated by the 
Rule. 

13 U.L.A. at 358 (Supp. 1983). 

Idaho has no comparable statute or rule providing for 
the broad use of duplicates without accqu._nting.for the or~ginal. 

Idaho has adopted the Uniform Photographic Copies of 
Business Records as Ev.idence Act. Idaho Code§§ 9-417, 9-418 and 
9~419. Section 9-417.provi.des that copies of business recprds 
are as admissibl.e ·irt evi."dence as ·the .or.ig.inals when 'it is 
established that ·the .copies wer.,e made in the regula'r course of 
business and ·that ·the -reproduction process accurately· reproduced 

··the original-s,· reg';ardless of 'whe'ther·oF·ri~ot·the o:r:ig·inal:s are in 
existence. An enlargement···or facsimile of' the reproduction is 
similarly admissible, but only if the briginal is available for 
inspection. 

The Idaho Supreme Court has upheld the admission of a 
photocopy of a ledger sheet, citing Idaho Code §( 9-411, 9-414 
and 9~417. Crir~el v~~ingo, 100'Idah6 303, 597 P.2d 26 (1979). 
However,_. COpies· which :were prod.uceo ··not irt. the: ordinary c;ourse of 
busin-ess but-: for :tr iaf·'qO not:.qualify_· under Id:aho Code § 9-417 
and are gove~ried ·by § 9.;;;411. ·Schoot···District No. ·91, Bonneville 
County v. · Tayso.m, 94 :raaho. 599, 495 P.2d 5 (1972) .u • 

Carbon copies have_been the subjeCt of' two relatively 
early decisions. In Stockmen's Nat. Bank V• Ftr·st Nat. Bank, 38 
Idaho 395, 221 P. 150 (1923); the· Court held it was <error to 
admit a carbon copy of-~ letter where·it was not shown by whom it 
was written or what became of the original. However, in Ameri.can 
Surety Co. v. Blake, 54 Idaho 1, 27 P.2d.972 (1933), th~ Co~rt 
treated a· carbOn copy of· a letter as a·nduplicate original," 
.upholding admissibility as not violative of· Idaho· Code §§ 9-403 
and 9-411. 

Idaho Code§ 9-420 permits the use.ih·evid~nce of 
·certified copies· -of medica). records ·of hos};)i tals licensed in 
Idaho, but ortly if the original~is availabl~ for inspection and 
provided tl').e h~~pltal h~s :fil'ed a resolution with···the court 
designating the·• employee·· 'aUt}iorized· to· make' the certification. 
No applicable· decisions ~av~ be!e!l found •. Compliance with Rule 
100~ will _alsO.· ~atisfy ·~:~·ese .'~best ',,evidetice'·' requirements • 

. /• ~.-.:·;··>' 

<Excludiri<J ~ ths: 'Use- o,f;:. a; dtipli'dafe :•::as anJ':···orJg·inal in the 
absence of a::,·sati:sfacto~y s11owing' for the· ·i!labilit¥: to produce 
the or ig·inal:· .whei)·'· there'·"iS:a. genuine que~tion:· of the _continuing 
effectiv~ri~~$·:S..·:~f·< .. t.he'::ori:'g:frta':t· i_s<'cdris-j}s'terit With··: Idaho. law. see . 
Hull v,. Cattin;·,~·6I· Idan·O:. 578'1 -10s··p.:2d'<·l.96'. (1940) (unsigned carbon 
copy of a W1ll is not a duplicat~ origirial). 
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Adoption of·· RUle 1003 would ,expand Idaho ·law with 
·"'~r.espec_t: to· .. the·· adl1l·issibility ·of duplicate wrttings·, photographs 
. and· recordings·, and would provide general guidelines for the use 
of driplicates where none now exist. 

Action Recommended on Idaho Statutes and Rules: Repeal Idaho 
; Code §S 9~417, 9-418 and 9-419 • 

... t. . \. 
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Rule 1004. Admissibility of Other Evidence of.Contents 

The.origina~ is.no~ r~quir~d, ahd.other evidehce of the 
contents of a wr i·ting, recording,. o.r photograph is admissible 
if: 

(1} Originals lost or destroyed. All 
originals are lost or have been destroyed, unless 
the proponent lost or destroyed them in bad faith~ 
or 

(2} Original not obtainable. No original can 
be obtained by any reasonably practicable, 

:~. available judicial process or procedure~ or 

(3} Original in pos~ession of opponent\ At a 
ti~e when an original. was under the control of the 
party against whoin offered, he waa put on.notice, 
by the pleadings o~ otherwise, that the contents 
would be a subject of proof at the hearing7 and he 
does not produce the original at the hearing~ or 

(4} Collateral matters. The writing, 
recording, or photograph is not closely related to 
a controlling issue. 
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.. ,Prior IdahQ Statutes. ot Rul~s: Id~h6 Code. s§ .. 9-403, 9~411'(1) 
· ·and ( ~) .• 

Comparable Federal Rule: Identical to F.R~E. 1004, except for 
. the ~dd.ltioll· ()~ '·'r-easonab~y ,Pr~qticable" in subs<?ction ( 2) • 

. ,.Coiiirn~nt: t, :. :Rule 1.004 · qOntl.riues th~ c()mmon . __ .law rule . excu,sJng . 
pr-oq~ction. of;"'i;q~'-<Orig~.nai .. -tn ~peGi~ied· cir:cumstari~es •. · ·Th~ 

. production,:;;<:>+ recordings and photo~-lrctphs as; .,well aE? writings is 
covered by the .rule~ · · · ·· · · ·. · 

If p~qduction of the or~giqctl. is excl,lseo ~s · proyided. in 
th~. ruJe, secori4ar~ ~viqence.pf ~h~ content~ is ~d~i~~ible •. Rule 
1004 recognizes no degrees·of se~hridary evi~ence. One~ the · 
conditions of Rule 1004 are met, ariy kind of secondary_evidence 

.. ranging from photographs and handwritten copies to oral tesfimony 
'of a witness ~ay be proffered. Except for public records, the 
Federal Advisory Committee concluded. that any attempt to 
formulat~. a h_.iera.z::ct1y .of pr~ferenc$s would involve unwarranted 
complexttie~</!t Se\~. Federal.,Advsory.·.Commi ttee Notes to Rule 1004. 

·. . , T}:}e .. oE'ecleral. Rules. rec·oQp':i.2:e ._ tl}e. need for ut~ost accutacy 
wit:h_-.r=:~s:peci; ·to .pqplic J:ecords by r_equiring a ,cert~fied·-ce>PY and 

·. a.l~owfng·::·other .. · s~pOndary .. evidence· .. oJ. the qontents .··only ___ if •. a .. _.·qopy 
"canno·t,be obtai.ned by the e~ercise of reasonable diligence .... 
See·:Rule 1005. 

·. Even though the proauc·ttori of .th~; original ls excused, 
it .i? still necessary to authenticate tb.e. absen1:: dopument •.. See 
ArticJe. IX.. Befo~e. proof of .. c;onte11ts .ca11 be adrnitt:ed--, th~ court 
should be s~t;:+sfied ~hat a r~a~ql)able.; juror cou~d- finq (Ru~e. 
90l(a)) the existence and due execl1t.i<)n of t;:he or;i~ina~ in_.tl1e 
same manner as if the 6riginal wer~'pr6duced. Rules of relevancy 
(Article IV) ~4st also be satisfi~d. · The· pre1 iminary questions 
as to a~th.ef1ti9i ty and lctcl< of an original are to_. be resp~veq by 
the c::ot.trt. ·see R~Jt:~ 104, 90l(a) c;tf1q_l09~~--see gener.alJ.y S:J. 
Weinstein & M.- Berger, Weinstein's Evidence ,r 1004(1) [03] (Supp. 
1983). 

Subsection (1): "originals lost or dest~oyed," follows 
the long recognized practice of allowing secondary evidence when 
the or igin~l~ .· qr~ fQf)t or, have. 9ee~ destroy~g:,, u11:J,ess the 
proponent lost: or. destroyed :_thenL,: ih bad, faith:·· .... 
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The rule impose~ no express requirement that the 
proponent show'that a ~earch was made as was usually req~ired at 
common.law. Weinste~~-fougge~ts ttat some evidence of a search 
w6uld be requir~d in ~ny event to~establish that the original was 
not lost or destroyed by the proponent in bad faith. See 5·J. 
Weinstein & M. -Bet"ge·r, Weinstein's Evidence_,, 1004(1) [02] (Supp. 
1983). 

Consistent=with the business ~ecbrds exception, the rule 
rejects the idea that any intentional destruction by the 
pro,,J;_Qflent bar~ the admissibili~y. of sec9nqary evidence. Tl:te 
pro·:t;>()nent ha~· the burden· of show1119 · th~ abs~nce of "bad fa1th" 
whetf''~·.:the .o.r~ginal is ·unavailable.··· See 9(:1neral~y 5 J ... ·weinstein & 

M. Berger, Weinstein's Evidence··,, 1004(1). (~upp. 198'3). 

T~e deg~ee of evidence required to. s}low. a ·sufficient 
search or an absence of bad faith will depend· upon the . . 
circumstances. Factors d6~sidered" by ~he ~ourts. h~ve included 
whether there is suspicion of fraud, the importance of the -
instrument, and the age·of the instrument. See· generally 5 J. 
Weinstein & M. Berger, Weinstein's Evidence ,,. 1004(1) [04] (Supp. 
1983). . . 

:;r · Idapo Cod~ § 9~411(~): .permits secghda.~y eyidence' of the 
contents 6·fJ:~·.writing ••>[w]heh the original''has.\been lost· or 
destroyedl .in wh1¢K(case PtOQf of. the loss qr d~$truction must 
first be made.'' , --seconqar:Y. evidence in -th~, form' of. eit;her is 
allowed. See also,~, Idaho First National· Bank v··~ Wells, 100 
Idaho 256, 596 P.2d: 4~-9 _(19'(~)(h~~d the··a9mi$¢iqQ·'of a photocopy 
of the original promissory· note was permissible when the· par:ty 
offering the copy made an adequate showing of loss and inability 
to .!?reduce the original); Smith v. Smith 9 5 Idaho 477, 511 P. 2d 
294'!~1{,:1-973)0; In re Stone's •. Estate, 78 Idaho 6·~2, 308 P~2d 597 
(19:5:,7-) (it was erro~eous to· a(lmit copy of 'insurance application in 
abs~·ryce of. any evidence disclosing any e~fort to· 1o9~te and 
pro:dhce the 9,rigJnalL· s.~e ·generally G. ·Belt, dHandbook of 
Evidence fot'':'the· 'Idaho Lawy~r~ 21) (2d ed~ ·l972) • 

. . · .. · Th~ Idaho Sup'reme Co\lrt has, peld thaj:> se9.opdqry evidence 
is admissible wi thou.~ prcio~ of a. sea~.ch wt1en. the evid~nce shows 
th,~t the orig~nals ticive .. been d$StJ;oye'd·~ Knowles· v. Ka'siska,. 46 
Idaho 379, 2'68 P. 1 (-1928). · · · · 

Adoption of Rule 1004(1) would not result in a 
signific~nt _cl:l?I19e .. Jn .. _~qah? :t~w ~t~h. resp~ct:.. to .wr~tings • 

.' ·:· .. ':-:.': ,;·. ;:·. _,. : : - ;.·. • • • •• : • •• • • : • :: ••• ,; ~'. :··.- • • • ,. : • • • • • •• • ••• • •. •• >: .··.: ·.:. • • 

. · sub~~cti6H\··r2 .. l:;_-·;noti.Ginat'·n6'b 6.btalnable',.'' Js. in_ accord 
with. prevailing ptacticein·excusing·production of the original 
if it cannoe;.iit,~'be obtained· by.~,;:,any· r·e~sonably practicable,-
available ju~icial proees~·oi;piocedure." It is based on the 
same rationale as ~hat whi6h justifies secondary evidence when 
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the ori~}nal:is 16st or ~~s~~oy~d, i~e~_, the n~ed ~or ~el~v~nt 
evidence~ · ·· · · · · ·· · 

.It is intended that the rule be applied with discretion 
and ·corilmqn> sense~:_,· Se~, e.g., Rule 102.1 The relative expense and 
de.lay required to effect ·:the JUdicial· prOcess ·st{ould' be 

,, sonsidered· in deteririihfri9" whe.the'C' the!:.'eviderice .. c.ari be . optc3ined by 
ariy "re~~o~abl~_~r~ctica~la! ~v~i~able jd~~dia~ ~r6c~~~~-" . ~ee 
generally 5 J • ·wei~steifi: ·& M~- Berger, :weins·teiri' s. Evidence· -,r-··-
1 0 0 4 ( 2 ) [ 0 1] _( s u pp ~ 19 8 3 ) • . . . . ' . . . . . . . . 

Wheth~f; judicial process· is ... available1i. \'/il! al~·o ·. qlepend 
. upon,_·: the ~cope ~h.q .extent of disC:overx :al~:9~-~-~'/· ~h~t:her the ... 
"subpoena powers·· can· ·be"utilized; .arid··,whether':".the>·ffiqt}~r:i.al·· sought 
is privileged.. · · · · ··. ' · · 

• .. • : ~ . oe:. 

Ida-ho has ho comparable statute or rule. Idaho Code 
§§ 9-403 and 9-411(2) permit-secoridary evidence~~ a writing when 
the original is in possession of•'"'thta" party again"st whom the 
evidence is offered· and he fails to produce·. it after reasonable 
notic~~ but they do not apply when the original is in the 
posse~~ion of a nonparty. · 

No Idaho case l~w. recogn1z1ng this part~cul~r exception 
has .. be~n. fo.~n9 • · <The .. ·Idaho. C~:urt pas ·indicated __ .t~ats~production. of 
the · orig ~na1 i would · not ··.be excti~e.~ except ~s . provide~:/ in Idaho . . . 
Code, s.:::· 9..:.41i~· .· se·e Russ B.ailatd .&" Fafnily. Achievement ·._Inst. v. ,. 
Lava)lot Springs Resort, Inc., ·97 ·Idaho 572, 548 P. 2d 72 (1976). 

;. ... ~.. . .. 

:;t:' <. Adoptioh of Rule· 1004 ( 2) would add. a new exception to 
the best evid~nce iule in Idaho. 

Subsection (u3'): · ''o·rig'inal ·:tn ·possession of ."opponent," 
continues the ~orrnnOn ·law view thal: :secondaJ;y ··ev-id~ric~· is 
admissible when the ·original ~s ( 1) ·in ·-the posses·st6h or control 
of the opponent, ( 2) when demand or notice:· £0r produetion has 
been made, and ( 3) . the opponent fails or refuses·· to· pr.oduce the 
original in court. · 

The purpose of the rule is to excuse P~Qdliction of the 
original; not to compel it, although the proponent may resort to 
discovery procedures or subpoena powers to co~pe~_production. 

The su'fficiency ·of the pr'Qof· of the prelimi.nary 
conditions1 is to b~ d~~errnined by the court unde~ Ru~~ ~008. 

The rule impose~ no requirement that the.· not~ce·· be in 
wt:itfrig or in. any :particular form. tt petmi~s, but does not 
r~quire that rtoti9e be giyen in· ·t~e pleadirtgs •. ·· Or~l notice is 

.·.·deernE=d .. adequat;,e.,· · .. but·,;:i.sriot.·~ the ·9e.st·. practi¢e·. f:o'C .. ObVi()US · 
reasons. Notice is deemed to be tl.mely.wheriever the:oRponent is 
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fairly and trul,y able to obtain c:iOcl produce the original. ·See 
4~rieraliy 5 J~ ~~insteiri & M~ berg~ri Weinstein's Evidence 
,, 1004(3) [01] (Supp. 1983)' • 

. It· should be noted that the rule provides no exception 
to the requirement.·that notice be given •. Prior law recognized 
that notice was l.liJnec~s.s·ary in some circ;::umstances such as where 
the opporie._nt fraucfulei'ltly ·sl.lppressed th~. original or denied its 
existence. In the absence ·of an excus~ of notice, better 
practice dictates that notice'be giv~n iri every case. 

The rule also fails to recognize an excuse from the 
not;.,~.pe ·requir~m~nt wl)er1 i:he opponent is. a criminal accused. 
U~q~Ot~ prior ,::'+a~(~. notice was oftE:n excused .on the the.ory that 
pr.q~_:uction· By the accused would be tantamount to . .,;;,; 
seff-incrimination. The alternative available to the accused 
requires him to ll\ai_ntain silenc~ which is noi;. subject. to comment. 

Idaho ,Cpde §§ 9-403 ~hd ;9...:4ii('2·) provide a similar 
_exception to the best evidence.rule as: it applies to writings. 

'~.' I 

' . 
9-403. N6tice to produce writiqg--Proof 

upon failure to produce~-When notice not 
necessary.--!£ the writii'lg be in~the custody 
of l·J:h.~ · ~dverse· party, he fi.ltJSt. _first have· 
r_eg;f3bJ'la_ble no~~ce to prodl1<te_,.. it., :; If _ll.~· .... then 
fail·tq.:,(jp,.,.e;o., tpe contents .of /the ~y:iting may 
be .pr.ov~2f'.ils. in c=:·ase· of··_· its· ross~·. aut the · · 
h6tice to ~reduce it is hot nedessary ~here 
.the writing is itself a notiqe, or where it 
has been wrongfully o~tained or withheld by 
the adverse party. 

9~411. Secondary evidence of 
wr i tings·-.~When admissible. --There can be no 
evidence of the conterits of writing other than 
~he writirig itself, except· in the followtng 
cases: 

1. When the briginal is in the 
possession of th~ party against whom the 
evi,oenc:e l~ offered, ~nd he fails to _pr-oduc-e 
it aft~r ieason~ble notice. ·· 

InAmei:ican.Surety Co·~ v.·Blake, s.fidaho.·l,-27 P.2d 972 
(1933) the Court h~lq that. a copy of a ].etter i~ aqmissible 
witggut no tic~.·- ~9.Pr.qgl:lce whe.re tJ:?.e. pa~t¥ again~t Wh9m. i~ .is 
offered denies rec~iving the lett~r •. Similarly, in F~irbanks v. 
Fa i r:.banks, 59 : Ida99 . J.,. 8.9 .P.2d: 17 ( l93 8), t,}1e . Court held the 
failure-.--.. ~o-c;le.~na.n,a·>p·r-oduction. of t;heor.igtri~~- is not. .9roqno$_. for 
~ejecting a, COPY, 'flh~r-~> th~ op:ponent: admits·. receiving the 
or igin?l• . _.s~e ,,gener~l,,ly. G •... ~-~~J.,._Handbook .. · o:e Evid~nce fo·~. the 
Idapq ··L9wYeJ;, 2+3 ( ~q .. eel~ .19.72 ).. · 
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Adoption of Rule 1003 ( 4 )· would not effect a significant· 
·changeuin -pr,e.sent, Idaho law with respect .. to. wri.tings • 

. . . su·p$ect:i.on- (.4 )-: . ":~olia.te;ral,,_matters ,:"> pr-9~~d~s an 
;except~()n wnen.the writin,g, -r~cor(iing ... :or. photog.raph ".is not. 
closely re-lated to Ci controlling ·issue.::'' 

,\ · ... · 

. Weinst'e in -po i·n..ts out .:.t.h~ t the . exception was· :comrnon'ly 
.·found in American jurisdictions. It involves· those s.it.uations 
where it is i~practical to forbid references to writings by a 
witness while: .. testifying except upon· condition that the original 
:~be p{oduced iri court. An example cited is the 'Situation where 
the witness recalls a date because he remembers see.idg a report of the event in a newspaper that day. The applicatioh of the 
rule is left to judicial discretion. See 5 J. Weinstein & M. 
Berger, Weinstein's Evidence ,r 1004 ( 4) [01] (Supp. 1983). 

Idaho has no comparable statute or rule and no 
applicable case law has been found. 

Adoption of Rule 1004(4) would add a new exception to 
the Idaho law. 

Actiori'::_·Redo~mel'ld~d on Idaho Statutes or Rules:~ Repeal Idaho Code 
§ § 9...i.4·:o 3 and 9-411 • 

. ~·:.: 
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Rule 1005. ,Public Records 

Th~ contents of ~n official record, or of a dori~ment 
authorized to be recorded or filed and actually recorded or 
filed, including data compilations in any· form, if otherwise 
admissible, may be pro.v~ed by copy, certified as correct in 
accordance: with Ru1·e 902 or testified to be correct· by a 
witness who has compared it ·.with· the: original. If a copy 
which complies with the foregoing cannot be obtained by the 
exercis·e of reasonable diligence, then other evidence of the 
contents may be given. 

' ~:-··· '· ', . 
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COMM!NT TO RULE 10Q5 

P~r ior ·:tcl'aho Statutes or :Rules: ·Idaho Code··§§ 9~410, 9-411 { 3) 
·and (-4). 

Ideriti6al to F.R.E. 1005~ 

Comment: RuTe.IdOS provides ·a_limited ex¢epti6n to the_ best 
evidence rule by permitting the admission··of ··.a copy of two kinds 
of public records: {1) official records· a_nd (2 )"'documen~s which 
have been either recor'de~d· or filed. ·_ A copy must meet· the s~me 
critetia f6r admissibili~~ as:t6e originai; the rule is not ~n 
exception to the hearsay rule. 

An: admissible-copy may be proved in two ways: first by 
befng certified in· accordance with. Rule 902 ( 4) or second by 
having its faithful reproduction attested to by a wi~ness who has 
compared the copy to the original. The rule seems to create a 
preference for. certified or compe1red. copies, which is a dep~_rture 

; ·from" the g·eq_eral p·attern. of reje·c .. ting the concept qf degree~t of 
secondary e·vidence. Th-~re is rio preference between certified 
copies ·arid co'mi;?ar.ed copi-es'. · · · · 

Tqere is SOJile disagre.ement amqng .. the commentators 
Wh'ether . Other·. evfdenc'e of· the C()nte.nts of a' doc~_erft. ffi(ly be. 
admi tt~d in the ·absence ·of a showing: th_af the Original and the 
pr:efert;.ed ·copy are unavailable.· Weinste-in advoca.te .. s that other 

·evidence of the ·contents of· the ddc-umen·t may be give.n only if the 
original and ij preferred copy "cannot be obtained by the exercise 
of reasonable diligence." _ 5 J. We:instein & M.: Be~ger, 
Wein·stein' s Evidence ~r iQOS [.06] at···,TaQl-12 (S~pp~ ·1983.). --~1-:!t 
cf~ ·s-~-- satt:z;burg _and K; Redden~: Federal Rules of- Evide.nce Manual, 
745 · (3d ed~· ·1982 )·'(asserts that, when netther· _a certifie~ no~. 
compa_red copy can be obtain~d by the ex'e.rcise. of ~;'easonable. 
diligerice,"·theri ariy other· probative evidence is admissible since 
the"other evidence" clause at the end of the rule "signifies 
that no heitarchy of pr~f~rences is ~reated, an approach ~hat is 
consistent with Rule 1004 but is a change from fhe co~mon law"}. 

In Amoco Productiqn Co. v. United States, 619 F.2d 1383, 
1190~1391 {lOth Cir. 1980), the pivotal issue was whether a 1942 
·deed con~ained a r~~~rvatfon ot.mineral right~. The original was 
lost; however, it had be.en man.uall.Y recorded- .... a .copy.type.d .by 
county :·personnel-~in the'· r_ecorder' s Office.· The. recorded version 
·which ~he court admitted con_taihed no reservation .. ·Tl)e trial 
court' exc:rucil'ed defenoa"rttEi' 'pro~fe.r: of :ev.id~nc_e ()f. their rolit1ne 
pr'actice in' 1942'- i:o inC:iude such" clauses arid ·a photocopy of a 
conformed_file copy maintained by them. The trial court relied 
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upon Weinstein's analysis in so ruling, reasoning that, because a 
certified (R:ule 1005). copyi,:>·WCiS ay~i.la..l:>le, all "other evidence" 
was barred. The Tenth Ctrcu±t rev:e-rsed, reasoning that the 
original· document was at issue, not the 'recorded version and that 
Rule 1005 applies only to the record~d version. If the original 
document is returned. to the parties after it.is,recorded, it is 
not a public record~ as contemplated by Rule 1065. ~d. at 1390. 

The rule does not prohibit the admission of the original 
if available, notwithstanding thatit ll\aY:h~ve_been ~ecorded, 
e.g., a deed that has been recorded and returried to the grantee. 
So ··also may a duplicate of the ot iginal document be admitted. 
Th~ ~@ifllY exc:e:ptio.q w.ould. be i:f: proof of the document agtually 

. ·.· recq;~;;¢led or ori· file. were r.equired on . an . iss.ue, .e.g., whether 
· the~~§t:.was constru<;:tive notice ()f a.: fact resu}.ting from the 

cpnt:..e:rlt of the doc"urn.~nt. actu"ally r.e.corded. See. generally 5 J. 
, .. Weinstein & M. ~~rg~r, Weinst.e.in~:.9. ~v:l9ence. _,f ... 100!) L.Oll . (§ypp. 
'1983). . . . . 

The sufficiency of e.vidence of ·~"reasonable diligence" 
will vary with each case and this determination lies within the 
discretion. of the .court. 

Idaho Code.·§ 9-411 (3 ). provides that secondary evidence 
is admisf?ible).,,<''Jw])Jen the. or ig.inal :is, .. a .. re.cord ~Or .o~her document 

. in the custocl:¥:' of, Gt .. \ pul:)l.ic pfg._,icer:. n,~:.i:;,pubse.dtion. ,·9.-4'11 (.4) 
· perm'its; secondarY:·: e:'ti:idence ... [wlhen t.h·e. orig:~n~l .. ha.s·.t>een 
recorded, and a certified copy of th~ recoid i~ m~d~ eviderice by 
this code qr othe,.F st.atytes." Section 9~411 furt~e.r provides 
that "a copy of .the. or iglnal o.r of. the record, ·must be produced." 
As a consequence, 6ral te~timony of the content~ of these. 

··documents is not admissible. See Ralston v. Plowman, 1 Idaho 59 5 
(1875). See also McDowell v. Gea"k6n~·73Idaho 430, 2.52 P.2d 1056 
(1953). . 

I.R.C.P. 44(a) provides for the ag~i.ssion of a certified 
copy of an qffic ial . record or· ent:ry .there in~·· . Whether the 

· do·cument is from. a domestic public. off'ice:r or a for$ign public 
officer affects orilY.the type of,.certifica.tion required. 
Although Ideiho.Code § 9-411(4)' qoes.not refer tp the Idaho Rules 
of Civ.il Prpcedur~., i,t would :seem t:.hat the· .. e.x._cept!on .. would still 
·be applicable sine~ .the. rules J:l.aye the .force. of law wi tb respect 
to evidence·~dmissible in the cou~ts. · · ·.·.. .· . ·.. . . . ' 

Idahg~ode.~itle 9, chapte~ 3 cq~tain• ~any applicable 
.statutes .. with .. reS{:)~qt··• tq.·p\.lbliq,,:wrt.tip .. gs• •. ' .. $.~C~i()Il .. 9~301. cg~a,nts 
~y~ry c.i..ti?en ·tl:le .... t;.J.9ht·.~o •... i,nsp,~·Pir··al'ld .copy .ap.y.puq:J.~.P .. ~ritipg 
~ ~~ ep_t- .. as; .· proy ~<l~d.- py .·.· st..~t ut~ •... · ...• :·s~ c t.,£p n . 9,~-39 2, . p r;:,c)y'id ~: s • t h a,;t·~ c every 
J?.~:pl ~c o.~fi.t:e.r ... havi.rig .. qq~'tody.·J~.~,· a~·p,ub.iic. \tl.r i tJng_ is;, :.~oq.nd to 
9~·ve th.~. ·c i t1~en .a. c.e:.r·ti ~.:led •. PP};)Y of, · i~, '';c3.l1Cf·. suqJL P<:>.E.Y ts 
a.>c~.r~tissib,ie·. as.~~v.iCI~.ripe. in· ·.li .. ke ... c~ses ..• a.:.n(i ::.w.;.t:h: like·.•.e,f~.,.~cb. as.·.··.the. 

·c),r ig inal~" ... se:•e ·:alSo .. 'IdahQ. Coq.e .. ·§ 9~~04, (Prqo1;· o.f: Stai:..ute.s .~Gt); 
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§ 9--307 (Certified copies ·of foreign law::; and \Yriting~) ; .. S: 9-312 
(Authentication of j'udicial ·record); § 9~313 ' ( Authenlication of 

··judicial. PE!:99:+c1·of foreign ·.coul1t.ry); :.§-9-314 .{Cornpared copy of 
. foreign r~cpr~) ;. § 9~J1S·'(Pt·oof of other ·official .c1ocuments.); 
···s. ·9·-321. (:Pub:l:~-~ :·.r;'ecoia _of ··privat.e wri"tin<JJ;_ s .. 9~3_2.3: (Tt~ans:_cript 
of 9o,cJ<et. o-f·j<pstipe,~ :P+ g.nqJ:h.er. state}; § 9;-325 (Cer.tif~ed. .copies 

;.of wri.tings);··_s.9:J26_(C~rttticate of Pl1·r,cpC1~e or l.ocat,l(?h.of 
lqnqs); .§§. :9--.328 throuflh. 9~3;3J, ·. ((::ertifi:ecl. co.pies of reco.rd~. of 
·state auditor ::and stat·e ·treasurer' and- cppies- of t.:'e.cords of ··county 
officials· are made admissible the same as orig1nats) • 

. Id~ho Cod~§ 9-410-provides that certified~copies of 
instruments conveying or affecting real property which· have been 

· · rec'Orded may be read in evidence with like effect as the 
original~· on proof. by affidavit that the original is~rtbt in bhe 
possession or unde~ the control o~ the party producing the 
c~rtified copy. see also Oatman v. Hampton, 43 Idaho· 675, 256 P. 
529 (1927)~held provisions of Idaho Code~- 9~410 are mandatory 
and it is erroneous to admit copy of deed without compliance with 
its requirements). 

The major distinction between Rule 1005 and I.R.C.P. 
44(a) appears to be the type o£ secondary evidence that is 
admissible. Rule 1005 would expand Idaho law to allow the use of 
"compa;~ed copies'' wh~re ·none now exists and would allow testimony 

. or· otit-~:r' ·evid~nce of the contents of public . records after the 
proponent has· shOwn an ·inability to obtain a certified copy 
throug;p reasonable diligence. 

:~[( 

· Action Recommended on Idaho Statutes or Rules: Repeal Idaho Code 
·;§§ 9-410 and 9-411. 
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Rule 1006. Summa.r fe·s·' 

• .. The contents of yoluminous writings, re.cordings; or· 
·photoqraphs which cannijt con~~niently be examin~~ in coutt 
may be presented in the form of a chart, summary, or 
calculati9n. The originals, or ~uplieates~ ~hall be ~ade 
available for 'e:Xainination or: copying·, or both, by other 
parties at a reasonable time and place. The court may order 
that they be produced in court. 
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COMMENT TO RULE 1006 

Compara6le F~d~±al ·Rule:. I~ent~cal ~o f.R.E, 1006. 

Comment:. Ru~e 1Q06. c.on~inu~t; ._the. commqn law rqle aJ_lowing the 
use. in evidenGe of. surmTI,ar ies of vq~qmfnpu9 w~:itJng~ >:a..nd e~pands 
the· rule to inc·lt.lde recordings anCi 'phoFo,graph~;. .. T~e .r41e permits 
the pr~sentation of these materials ~in the form of a cihart, 
summary, or c:alqu~Gition" when they-"cannot·cqnveniently be 
pres~pted in cqur t·. ir · · ., · · · · · 

. . 

Tbe: rul~ dqes >·not require that. the: ~uml!laries .be pJ;epared 
or presented )::>y an .. expe:t:".t, a]. though .pr.qctical co.nsidera~ions may 
dic:tq.J:e the neqes9";i:ty of having a. t~chnician, such. as. an 
accountant, analyze· voluminous mat;erial and prepare. the exhibit. 
The accuracy of the summaries is to be considered arid decided by 
the jury. See Rule 1008{c). However, before subm~tting them to 
the jury, the court should rule whether there is-sufficient 
factual basis ~or admitting them and whethex:pos~ibl~ confu~ion 
or~prejudice.~o~tweigh~ their usefulneS$. ·:See Rul~$~401-403}. See 
generaliy 5. "J. weinstein & t-i. B"erger., Weinstein Is: Evidence ,L 
1006 [01] (Supp. 1983). · · 

. . 

, ._ .. Be{ore tl}e phart, su~mary, ~or cal_.<:!JJ...ation rnaY be ... 
admi tteq 1 the f>rOpQqeQi; fnUSt .. lay a. prope_r. fot.inq9:tiO{l_· +or tl}~. 
admts~_~on ()f· th~·· ()riginal or .. dupl icate ,materials ,qn. which; the 

··exhib~t:.is·.ba~.~-q;:·abse:nt a st,ipul~tio.n to the admissibil:i.ty;gf 
the f(lat~ri:als pr exhibit. wi·thout: th~. founoati9n: the. pumm~ries 
q.re -~i)admissibie~ :. Upon admission·, the. st.lmma£y··~ {s·.· subs.tail~ive 
evidence of the· contents .. Of the underlying ma1:erti~1S··· a.·pd :-:may. be 
relied upon as evidence-in-chief. ~ee 5 J.,Weinstein &~M~ 
Berger, weinstein's. Evidence 1r 1006 [02], [q·3] (Supp. 1983) .. 

' . ' . 

Rule 1006['equires, asa condition for the admission of 
summar ie9, that the. Qr ig.inals or duplicate? of the underlying 
materials be made available for examination.or.copyillg orboth by 
all p~rties at a reasonable tim~ or place and gives the cburt 
authority to order that they be produced in court. _Implicit in· 
th~ rule is -the requirem~nt that the opponent hav~ a , reasonable 
time. t;o examine, copy and pJ;epare ~halienges to the ma~erials or 
exhibits. This production requirement exists indep~ndent a·f any 
discovery requirements under the Rules of Civil and Criminal 
Proc~dure. See Fed:."' R. Ciy. P. 34 .and,..·Fed. R. ,Crim •. P. 16. 

·Rule 1006 does not ·prohibit the use of summar:i.es when 
permitted under other rules. Rule 1004 ~ermits the use of 
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summaries as other evidence of the contents of una~ailable 
original~ under lill\it~d c~rcumst~n.ces. See also Rule 1005 with 
respect to ptiblib tecords~- Wh~i~ the sum~a~y-is prin~~d by a 
computer and r~flects data in th~ computer, the printout may be 
the original itself. See Rulel001(3)._ See generally 5 J. 
Weinstein & M. Berger i Weinstefn' s Evid~n6e- 1f -1006 [051 · (Supp. 
1983). . . 

Testimonial sum~aries- have been permi~ted in the federal 
courts under· Rule ~006.- _ See, ~, ~ichols v. Upj ohn Co., 610 
F.2d 293 (5th_Cir. 1980).-

A distiriction mGst b~ r~bognized: between the use of 
summaries as evidence .under Rule 1006 and the use of summaries, 
charts or other aids as pedagogical devices to summarize or 
organize docurtterlts·:·,which; have themselves·',beert admitted in 
evidence. The 1att~r a~·e. hot ev~dence'. :±hey·_ are:·· more in· the 
na_ ~ure <?f. argu~ent. __ See··cgenera1l~- 5 J. Weinstein & M. Berger', 
We~nste~n' s Ev~denc~ ,,_ 10 6 [07] ( upp. :1983). · . 

Idaho Code § 9-411(5)-permits the use of summaries as 
evidence "[w] hen the or ig:inal consi'sts of numerous accounts or 
other documents which <c~(lhot be e~attlined ·in. court without· great 
loss of __ time!-. and the ~v'io~·nce .. sought. fro.in th~m _is· only the 
general·. re-sult of .j:he: who!~.,, . - . 

The statute is silent as to whether oral.summaries are 
admissible.· _ In·_A.sbley_&JRum.elin··v •. -_Btady,.,41 tdeiho· 160, 238 P. 
314 (1925), tl'le offi9~r <)+ a l:n~Qk was p$J:rpi~t~g tp · t~9tify that a 
person didnothave fundson deposit. See alsb Dtiesbach v. 
Lynch, 74 Idaho 2.25, 259' P. 2d:· 1039 ( 1953)( allOwed· test~morty ·of 
net· lo·ss sustained though records w~re not produc~d-· in court); 
Picciano v. Miller, 64 Idaho 759, 137 p. 2d 788' (1943) (held the 
existence of trust records did hot make:report Of audit of 
recoLds inadmissible). · 

Where some of the records were not available and others 
could not be identified, the Idaho Court has held that the 
nl.}merous transaction exception was- not app:J.icab:Le. Stolz V• 
scott, 28 Idaho. _4li,· i54 .. P. 9.82 (1916.). · · · · 

· The Idaho sup'reme Court has: appliE!<.i ·t.he exception to 
permit admission'' of ·a s'implifled vet'sion •ot of'fi'cial highway maps 
wo:i.cl;l .:W~J:~ :~-l~ea(jy: i·n evi.de11ce. . Dawson v. Olson, . 97 Id.aho· 27 41 
5.4'3 l? ii 2'0 . 4 9_9 ' ( ~ ~·?:?') ·- ~- .. . ·. . ' < .. 

. · The Idaho Committee: cohcluded 'tha~t-- ~dbption of Rule 1006 
would not significantly change Idaho law with respect to 
wr i ti h<;J _s:,. · · · -
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Action ·Recommended on Idaho Statutes or Rules: Repeal Idaho Code 
§ 9...;.411. 
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•'. ., .', . 

Rule 1007. Testimony or Writ ten :Ad.rnission of Part'y· 

Contents of writings, recordings, or photogr~phs may be 
proved by the testimony or depositi6n of the party against 
whom offered or by his written admission, without accounting 
for the nonproduction of tbe original. 

. . 
. , 

. . '~ ·~- · .. 
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_COMMEN'l\:-TO RULE>l007 .· 

Id~ho Statutes or Rules:· None • 

... . colnpiirable Federal Ru.le: · Identical ·to F.R.E~ 1007. 

·Comment:· ~ule 1007 con-tinues . the common law p['actice of 
pei:mi·t; ti.I19. ··9-~part;y :to .. _pro.ve .. t:Qe (Zont~:nt:s;. of: .. a ,wr.ittng::wi thou t 
. aq~9u~ting ;{fo,r ;~he .. ?r_i~Jq?l, ·by .:.intJ:oducing _as_:-~yigepqe· __ .·· ·. 
adrrti§_sions _by. an adver9e party .of. th~·-,.originai'.s c.oriterits ~
tl6w~yer, b,eca,.u9e there· is a. ~qbstant:iC11 risk of .. inaccuracy by 
I1lisq~oting the advers~ party or .q.ypting_ l).im out of cqntext and 
~e¢~ri~e t~e~~~ce~tion· requires n6~ac6qun~ing ~or the~ qrigin~l in 
cor.i.~raventiq~ of -the .:-rule giv.ing. preference .to. originals;. Rule 
1~07 does~nbt autho~ize the use of oral, extrajudicial admissions 
for· this purpo~·e. · 

Although oral~ extrajudicial admissions may not·be u~ed 
to prove· contents of :instruments. under. Rule ·1007 ,;·they may. 
nevertheless be used as secondary evidence to prove the content 
of wr i tipg,s 1. t:;:~~o'~d.i!lgs, or.,_,phqtograph,s •:pur.suan t, '/to Rule 1004 or 
~ule 100~ in piace of absent originals where ~he~n6nproduction of 
the originals is accounted for. 

· .. T.estim9nial ~dmis~ions may inc~ude. tpq~e .mad~_; i.n .. 
d~position, hea~i~~ or tti~I. The rule db~s riot ~~strict· the 
application of the rule to testimony. given in the same case nor 
does it define the type of· proceeding in which acceptable 
titestimony" must be given. The commentators advocate that the· 
term "testimony" should be given its broadest construction to 
include that· given in any type of proceeding; including grand 
jury testimgny, regardless of whether it is -~iven in the sam~ 
case. See~~enerally 5 J. Weinstein & M. Berger, Weinstein's 
Evidence ,r 1007 [01] and [02] (Supp. 1983). 

Written admissions may include an adverse party's 
admission& made in response to written interrogatories· {Fed. R. 
Civ. P. 33) and requests for admissions (Fed. R. Civ. P. 36), as 
well as any other document signed by the adverse party. 

Admissions made by an agent of the adverse party have 
been used to prove contents. See 5 J. Weinstein & M. Berger, 
Weinstein's Evidence ,r 1007 [O~{Supp. 1983). 

Idaho has no comparable statute or rule and no Idaho 
decision ad<d··ressing this particular exception has been located. 
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. 
While it 'do~s '·not· appear that the Idaho Court has 

addressed ihe issu& of admissions in the best evidence context, 
it would seem that the rational~ for allowing admissions as an 
exception to the hearsay rule would be applicable. In Clarke v. 
Blackfoot Water Works, Ltd., 39 Idaho 304/ 314., 228 P. 326 
(1924), the Court expresses the rationale-for the admissibility. 
of admissions of a party opponent: "it is highly improbable that 
a party will admit or state anything against himeelf, or: against 
his own intere~t, unless it is true." 

...... In Smith v. Smith, 95 Idaho 477, 511 P.2d 294 (1973), 
t6~-Idaho S~~re~e Court held~that otherwise inadm~~~ible· 
se~ondary ~vid~nce of cbn~~nt is 6ompetent when the

0

adverse party 
fails to object specifically to admissibility. An'objection that 
evidence was "irrelevant, immaterial and incompetent" was·aeemed 
insufficient.· It would''s·eem that· an admission··,;af''Cbntehtin the 

.forin of testirilohy·_or· in .wr:i.ting. would. be an_ ev~·nstror'lg~r'basis 
for admitting·. secondary evidence of. content~ But cf·~ Russ 
Ballard & . Family Achievement. Inst. v •. Lava Hot Spr 1ngs--re6ort, 
Inc., 97 Idaho 572,_548 P.2d 72 (1976)(that portion of adverse 
party's deposition describing an all~ged written agreement did 
not fall within any of the exceptionsprovided for in Idaho Code 
§ 9-411 and was properly·exdluded·by the trial court). 

Adoption ·of ··RUle 1007 would add a new exception to the 
best evidence rule in' Idaho. 

Action Recommended on Idaho Statutes or Rules: None required. 
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Rule 1008. Func~ttons·.·of•2 Qour.t.·.~nd Jury 

When the admissibility of other· evidence of contents of 
writings, rec~rdings, or photographs under·these rules 
depends upq;n. the f\ll.fillm~nt of. Ci. ;:copd i tioll ;9f. ~9-ct , .. tpe· 
question whether ·the condi tiort ha.s been:· ·fulfilled is· 
ordinarily for the ·court to determine in accordance with the 
provisions .. _of.· Rul~; 104 .• _ Howeye~·r. when_ .. :?n·-~i8~~.e· i.9 ~a:i.~~-P.·._._· 
whether ('a) the asserted writing ever existed; or (bl whether 
another writing, recording, or photograph produced at the 
tr: i.~l is the o.rJginal, or .. (c) wt1eth~r· otper evi.dence o*- · .· 

. cdn,t~ent:s.,: corr·ed(ly refle.c~s .. the.' C.qnt:~l'ltS·,. t.he -iSpUe.: is foi:''' 
'•the,:·.·:tp_~er. 'of. fact' .to· 'determ~ihe :as' .tn. the:· :case of::other issues 
of. fact· •. 

•.. ··' .. ~ r.:: ·.... ,.,.-

:. . 

\ 
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:·.:; .. 

·. COMMENT; ·TO RULE 1.008' 

· .. ·. 

Prior Idaho Statutes ot. Rules: 'ldah'o Code § 9--102. · 

Comparable Federal Rule: Identical to F.R.E .. 1008. 

Comment: Rule 1008 is ·a. .specialized statement of: the general 
div.:;.;:~tion of·· d,_uties between the:, judge and jury articulated in Rule 
·104''tp·J. Unde.:t "RUle 104'{b) ·;questfons relating to comt5.etehce of 
pro~~-~ered evidence are retained by the court, while· a·ecisions as 
to· ·relevance~ cond i tion"ed on fact are entrusted to the trier of 
fact. 

Under Rules 104· and 1008 the judge must decide all 
general questions of competence of proffered secondary evidence, 
e:g., questions as to qualifications of witnesses, constitutional 
challenges, privileges, or admissibility of evidence such as 
hearsay, and whether conditions of fact necessary for the 
admission of hearsay have been established. 

· Ufld~·r Rule· 1008: the 'judge IJJltst decide whether 
preliminary question~ of.fact necessary ~o admit secondary 
evidence of contents under one of the fo\,lr exceptions provided in 
Rules 1004, 1005,·. 1006, 1007 have been fulfilled, ~.g., whether 
the original is lost, or is unobtainable, or whether there was a 
diligent search. · 

Other questions, however, having to do with the 
proq~~,t.ive force (relevance) of the evidence are the 
·res§5risibility of the trier of fact. Rule 1008 states three 
issues that are expressly reserved to the trier: (a) whether the 
original ever existed, or (b) whether an instrument is the 
original, or (c) wh~ther the secondary evidence correctly 
reflects the contents of the original. The list is not all 
inclusive but, rather is merely illustrative of those issues 
.w~ich will arise frequently in the· context of· writings, 
recordings, or photographs. See gen~rally 5 J. Weinstein·& M. 
Berger, Weinsteints Evidence ~1008 [01] (Supp. 1983). 

Illustrative of the application of the rule is the 
situation· where the plaintiff offers seco·ndary evidence of the 
contents of an· alleged, ... contract, after first introducing evidence 
of loss of the origirtal, and .defendant counters with evidence 
that no such contract was e~er execut~d. Should the court d~cid~ 
that ri9 .such 6on~ract was ever ~xecrited and exclude the se6ondary 
evidence,. ,the,· issue is. removed fr:om the jury. and plaintiff would 
then be denied a trial by jury on the issue~whether the cbntract 
was evei entered into~ The latter portion of the rule is 
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designed to ensure treatment of these situations as raising jury 
ques·tions. See Federal· Advisory Committee's Note to Ru1e 1008 ~ 
See generally 5 J. Weinstein &. M. Berger, Weinstein's Evidence 
,I 1 0 0 8 [ 0 1- [ 0 5 ] ( s u pp • 1 9 8 3 ) • . 

The phrase in Rule 1008: "· •. th~ issue is for the 
trier of fact to determine as in the case of other iss~es of 
fact," should be construed as referring to the special procedure 
established ~nder Rule 104(b), ~ather .than the treatment accorded 
to ultimate issues of fact. Thus, secondary evidence of contents 
may be admitted.only after a showing of the conditioning fact 
sufficient to support a finding by the jury on that question. 
The decision is riot one for the~·uncontrolled discretion of the 

. jury, but, i.9.t"(subject>.to . the control .exercised. generally by the 
judge as' to "what issues may be submitted to the jury through 
appropriate instructions. See.S J. Weinstein & M. Ber~er, 
Weinstein's Evidence ,I 1008[01] at 7 (Supp. 1983). 

Idaho has no comparable statute or rule governing 
judge/jury functions in the best evidence context. However, 
Idaho Code § 9-102, the general judge/jury statute, applies. It 
provfdes in part that all questions of law arising upon the 
trial, including the admissibility of testimony and the facts 
preliminary to such admission, are t6 be decided by the court. 

. .. 1\lthoqgh. there is. no statuto.ry. provision preserving 
issu~s tor'· the: jury· as in :Rule 1008, ·it appears that the Idaho 
Supre1me Court has adopted the approach to prei iminary questions 
ado p eJe d. in Rules 1 0 4 ( b ) and 1 00 8 • See Am e r i can Surety Co • v . 
B1ak~i!?~ 54 Idaho 1·, 27 P. 2d 972 (1933T{admitted carbon copy of · 
1ette;r where adverse party asserted it had never been: received, 
holding that receipt of le~ter was a jury question). 

Action Recommended on Idaho Statutes or Rules: None:required. 
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INTRODUCTORY COMMENT ·To ARTICLE _XI 

MISCELLANEOUS RULES 

Like the rules found in.Article I, t~e thtee.rules in 
Article XI provide crit~ria for -~sin~ the rules s~t ·forth in 
Articles II-X, whicb govern admissibility and exclus~6n of 
evidence. · - - · 

___ Rule 1101 prov;ides for the .ef fect:~ve da t:e 9~: the rules 
and a rnechanis~. for_ ?tll1e-ndr,rtents. __ .Rule _._1102.j;>rqvid~s .. that ~he 
Rules of EvJdenc~. contr_ol over conflicting evident~ar_y statutes 
and rules. __ . Rt1l~- llQ~ P~()Yiqe.s an., e~qape _valve tn tl1~ eyent that 
the application of the rules or an anienqment ther:etq, in a case 
or proceeding pending on tne effective· date, would pr~jtidice the 
substantive rights of a party. ' -

Idaho Article XI is similar to Federal Rule 1102. As 
noted in the Introductory Comment to Articl~ I, matters relating 
~o the title of the rules~(F.R.E. 1103) and the courts and 
proceedings to which the rules ~pply (F.R.E. 1101) have been 
dealt with in Idaho Rule 101, rather than at the end of the rules 
as was the choice of the Federal Advisory Committee 

Revised 12/31/84 Intra_. XI -



Article XI. 

MISCELLANEOUS RULES 

Rule 1101. Adoption and Amendm~nts. 

(a} Adoption. These rules shall take effect on .. the 
date stated in the or~er of adoption. 

,:·~~:£. ( b} ·Amendments. These rules. may :be amended or repealed 
,;by order ·of the Supreme· Court effective .. on the date stated in 
the ordet. Any such order shall be published before the 

-•:e .. ~fective date ~s ordered by the Supreme Court, e~9ept in 
. c'ases declared to 'qe. an emergency, in which case the order 
may be declared effective'·irnmediately. . 



Prior Idaho· Statutes: :or·· Rules: · None.··.· 

·comparable F~deral Rule: In part, similar in purpdse to F.R.E. 
1101 and 1102. 

Comment: Rule 1101 provides for the effective date of these 
·rules and a mechanism for amending these rules. 

SuBsection (a) provide~ for the effective dat~ of these 
rules by reference to the order of the Su~reme Court adopting the 
same. 

Subsection (b) sets forth the procedure for amending or 
repealing these rules as well as a requirement that orders 
amending or repealing these rules be published before the 
effective date of such amendment or repeal. One exception to th~ 
prior publishing requirement is recognized where an:::-emergency is 

·declared. Wher~ such an emergency exists, the amen4ment or 
repeal is effective immediately. Otherwise, the effective date 
of any amendment or rep~al is as stated in the order. 

The language of subsection (b) is taken verbatim from 
I.R.C.P. l(b). 

Action Recommended on Idaho Statutes or Rules: None. 
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: .. ·· ·' . .. 

Rule 1102. Effebt:O'n Evfd~ntia.ty· Statutes and Rules 

-
Statutory provisions and rules governing th~ 

admissibility of evtdence, to tb$.: .ext~nt/ th.ey are evidentiary 
and to the extent that .they are in corifiict' wlth a}?pticable 
rules of Idaho Rules of Evidence, are of no force or effect. 
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COMMENT TO-RULE 1102 

Prior Idaho Statutes or · .. Rl.ll~s: ·.None. 

Comparable Federal Rule: None. 

Comment: Rule 1102 provides that the Idaho Rules of Evidence.are 
controlling over conflicting evidentiary statutes and rules. 

It is intended to eliminate the type of confusion that 
existed following the adoption of the Idaho Rules of Civil 
Procedure during the period of time prior to the repeal of 
conflicting procedural statutes, as illustrated by Lawrence 
Warehouse Co. v. Rtidio Lumber Co., 89 Idaho 389, 405 P.2d 634 
(19~5). The language of the rule is patterned after that 
decision. 

The authority of the Idaho Supreme Court in matters of 
procedure and evidence is discussed in the commentary to Rule 
1·01. 

The Supr~me Court's inherent authtirity to make rules 
~overning procedure and, by rule, tb make inapplicable procedural 
statutes which conflict.~ith present court systems i~ deemed to 
have been established in State v. Griffith, 97 Idaho 52, 58, 539 
P.2d 604 (1975)("The ieg{slature ne~d not repeal statutes made 
unnecessary by, or found in conflict with, court reorganization 
and integration. It is well settled in this state, as part of 
the rul~-making power poss~ssed by this Court, that the c6urt may 
by rule, ••• make inapplicable procedural statutes which 
conflict wit~ our present court ~ystems."). 

Action Recommended on· Idaho Statutes or Rules·: None required. 
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Rule 1103. ·Applicati-on 

The trial court shall apply these rules and any 
amendment~ to these rules to actions, cases and proceedings 
pending on the· effective date uriless ·it finds that such 
application would prejudice the substantive rights of any 
party. 
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COMMENT TO RULE 1103 

Prior Idaho Statutes or Rules: None. 

Comparable Federal Rule: None. 

Comment: Rule 1103 is intended to make clear that these rules 
and any amendments to these rules are to be applied iri all civil 
and criminal actions, cases and proceedings, including those that 
are pending on the effective date of adoption of these rules and 
any amendments thereto. 

It is well established that rules of evidence are 
matters of procedure and not substantive law and can be made 
applicable to periding proceedings. See Introductory Comment to 
Article v. See also State v •. Powers-;-96 Idaho 833, 537 P.2d 1369 
(1975), cert:-de'i1Ted, 423 u.s. 1089, 96 s.ct. 881, 47 L.Ed.2d 99 
(1976)~ State v. Gr1ffith, 97 Idaho 52, 539 P.2d 604 (1975). 

In reco~nition of the possibility that these rules or 
any amendments thereto, which becom~ effective during the middle 
of a tria·l co.ul'd ·affect the· outcome of the trial to.· the prejudice 
of a party, th~ Idaho Committee; borrowing from the language of 
Section 1 of Pub. L. 93-595 enacting the Federal Rules of 
Evidence, I.C.R. 59, and I.M.C.R. 18, determined that the trial 
court~shoul~ have the po~er to not apply a new evidentiary rule 
if it finds that application would prejudice the substantive 
rights of any party. 

In some instances th~ trial court ~ill be able to 
minimize and perhaps remove any prejudicial effect by continuing 
a matter. The Committee considered adding a provision that would 
require a couit to grant-a continuance if necessary to avoid 
prejudice ·to.,.·~.\~t party, but rejected that approach. The Committee 
concluded tha~ it would probably no~ be feasible to continue a 
jury trial already in progress when a rule becomes effective and 
the ends of justice may be better served by applying former 
evidentiary principles to avoid the prejudicial effect of 
applying the new rule. The court must determine whether a new 
evidentiary rule should apply to further proceedings on a 
case-by-case basis if a question of prejudice is raised by a 
patty. 

Action Recommended on Idaho Statutes or Rules:· None required. 

Revis~d 12/31/84 c 1103 
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THIS INDEX·. IS NOT PART OF TH:E·' O¥FI.CIA:L .REPORT OF 
. THE IDAHO . STATE· ·BAR·-·. EV'IDENC·E' COMM·ITT.EE ~· · . ,THIS 
IND¥!ft .... J;,$_ ... ~.-,C9:f:?~:·,Q1f.·. ?;~~--.•. tNP.~~.:··fO.R: .•. 'I'~;E,.''f.J.t-l~.EO~ 
RUL~S· _OF.•EVIDENCE · ('1974}·., ·13· U~L~A· •.. ·Z~il6:75~- . 
. (SUPP,. 1984 ). • . . . ...... . 

.. <'· ··: .. ;.:...:;· 

THE •. ·~Q"M~~R+.~.~:- .. 9~\.:::~ft~: .. ±-.o~~g·::·~Rr.J;.~~-•::R.~.:.·_.Evlq~~-g:E _;rs 
IDENTICAL TO THAT OF THE UNIFORM RULES.>. WITH· THE 
FOLLOWING EXCEPTIONS·: 

uniform· Rules. 101, 1101 & .. l+Q2· (~Scqp,~}: ~pplicability 
& Ti t1e) are combined in I .•R.E. 101• · 

uniform Rules dO 'n6f:. indlude: .·· .·...... . .·.·.··. 
·I. R.E. 412 - Rape cases; Rel-evance .o£ ·victim's 

Past Behavior. · 
413- Proceedings.of Medical Malpractice 

Screening Panels. 
513 - Lawy~r. M,ay Exerc:i?e .. Claim of Privilege. 
514 - Parent-Child; Guardian or_L~gal Custodian-

Ward;·Pr.ivilege. , ·· · 
515 - Accotintaz:t.-Cli~nt ·J?:rivileg·e. 
516 - Schgol.J;:9u!l~eloi:~Cli'~~~,·J?rivilege. 
517.,. ~-- Licel1sed·-doiu1selor.~cii~nt. ,.·Privilege. 
518 - · L~c·~nsed''·S9cial Workez:-Gli~nt Privilege. 
519 ·- Hdspi1:.af'~-"·rn:~ll9.sPi.-t;.al·'.staff Commit.tee 

·and- M.eciipal socie_ty._·;:J?r.ivi).ege. 
520 - Medical Malpractice Screening. Panel 

· Priv±leg·e - .··.··•·:. · 

Idaho Rule-1101 covers:Adoptiori- & A.tnerid.m~nts. 

Idah9:·.Rule :1102 ._covers:· .$!:ffe¢"f:. Ofi'·EvidehtiaFY Statutes and Rules. -· . . .. · 

Idaho Rtile'.l103 .covers: -'_Application.·· 

Generally, Rule 101 et seq. 
Absence, 

Declarant nbsent from henring· and proponent of hi~· stntement unable. to 
procure nttendnnce by proct'l'~, etc., "unnvallnhillty ag witness" as 
including, hearsay exception, Rule 804. · 

Entry in record o! ._regnlnrly. conducted activity, hearsay exception, 
Rule 80.~. 

Public rerord or entry, h<'H~ny eXC('ption, Rule &)3. 
Accidents, absence or. proof' ot, admis~ibility o! evt<.lence or other crimes, 

wrongs or acts, Hule 404. 
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INDEX 
References are to sectlona of Acta 

EVIDENCE, RULES OF~ntinuoo 
Accredited Christian Science PriictlUoher, ''clergyman" as meaning, religlouR· 

privilege, Rule 500. 
Accused,· 

·charaCter evidence, Rule 404... . 
OlreetionRtO Jury to t.ind Jlre~nro~d ftlCt ngninst,Rule ao:l 
Husl>nn.(}::'f,9:ife p~i,~ilege, RuleJS04, , . . . · .. _.· . .···. 
iuveni.It! nc;ljudication. of .wit,ne~~ other thnn, evidence Qf, iml>enchment of 

. ·witness, Rule 60n. '' . . 
Presumptions against, Rule 3oa. 
Self-Incrimination, privilege of- not walve<l when examined respecting 

matters rel~tln~e only :to credibility, Rul.e 608. 
Testbnony of on. ·preliminary· matter; cross-examination as to other issues, 

· ·Rule 104. · · 

Actions and proceedings, 
Aj>plicabUlty of ·rules, Rule 1101. 
Hea~ay, generally, post. 

· In~trtlctions to-Jurj·, generally, post. 
Judgments and decrees, generally, post. 

·Jury·, generally, post. 
!\li~cellnneous proCeedings, inapplicability, RulellOl. 
Partie~. general~y, P?st. ... · . · ._, 
Plea of. JCl,tilty,· g~nerally, post. 
Presumptions, genernlly, post. 
Privilege~, generally, poRt. 
Rules as go\;ernin~, Rule 101. 

AdjudicatiYe fnctR, jndicinlriotice of, Rnle 201. 

Administration, fairness in,· purpose and construction of rules, Rule 102. 
Admissibility of. evidenCE', 

:,, .. ,see, also,_Rele,·nnt e\:ideilct>·,,generAll)', J>O.~t •• : 
. Aultu!ntic~,t.ti()n ~nd.i~lentiticntion, ·~"tenerully, post2:; 

Chnrnc~~·r ~vid~il~e •. ',;cnernny, post. . ' . · .· , . 
Coniproml~e 'an(i_ offe~· to cofnprom b;~; _ Rn 1~ 408. 

· Cortfe~ion~; henrin~ oni 'Cori,luctin~ out.of pr('R4?nce of jury, Rule 104. 
Co~trol; ~rib&eq\lel1t remedlalmea~tl.res topr~,ye, Rule 407 •. 

· Gtlilty, offerx~o plead Qr withdrnwnplen pf, }ln.le 410. · 
Hearsay, genera1Jy; J)O~t. · . · 
Liability insuranc~;· ls.~ne of ·negligence or wrongful action, Rule 411. 
Limited admiastb1lity, Rule' ~05~. ..· .. .. . ... 
Medical alid similar expenses, Pllyment of, proof of Uablllty for injury, 

Rule 409. · 
Motion to strike, rultngi;; on, Rule lO."l 
Nolo conteiide~e. plea· of or .. offer to plea, Rule 410. 
()pinions nnd expert testimony, generally, post. 
Owllership, $u~n~nt reJnedJnl menRure~.to prove, Rule 407. 
Pendency· of'aplleat~ evidelice·of'eonviction• of crime~ impeAchment of wit-

neRFI, Rule ·aoo; · 
Precautionary .. measure~. fea~ibillty of, subsequent remedial measures to 

prove, R\lle :4()7: "" ... · . · . . . . ... . . . . .. . · 
Prellminnry: que!4tionR coriCE>rnin~. C0\1rt clet~rminntion. Rtlh~. 1~" 

··Prior inconsistent ~tf\tement of,witne~~ extrinl-lic,e,·idence, of,. Rule 613: 
Question~ of fact·· preliminary to,. hinpplicabillty•: of· r.ttles,.-: Rule ... llOh 
Questions. of ¢~~ern lly, · R t\l~ 104. 
Rellgiou~ bellefR ;u opinion~. Rnle 610. ··. .:: . ._ < '\ •. 

Remainder of or relnted writinl't~ or .recorded> $t,nte~ents,,.Jlu.l~ JQ6,,: · 
Rulings on, objection, Rule 103 .... :-;):;,:":<,:. _;.,"~i::{:;A·'"'.·,.:·,· ;<··'·):t:.):·::··· 
Subsequent or med'inl measures of, Rule 407; ·· · .. · · · · · .· · .... ··.· 
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. . ... ,. . . . ..• -~-~.!•r!n~~~ -~r~. t~ _--~~!l~'nl If_ .~eta 
EVIDE?iCE," RULES OF:....,;,.continued . 
AdmiS8Jons, .. :··.. :·'·;< ••:--. . ·:::- : :·•' . · ...... 

Of char~,- admissibility, Rule 410. . .. ··.··· . ··'·. . . . , 
Party opp()nents, hearsay, ·extrinsic ·eYldence· ()f .P~iQr i~co,nsist~~t. st,.te

ment· ot •itn~~' Jl~plf~~~t •. Utv_ ?(,,pr.ov~~io·n,~ ~~thi·g;' ~qi~··'613~ · 
Adop~~~:!:i~~- _.r::::~n~.::._~;,,.P.po_t;~~i~~-!:8,_: .~;-te:)~::···~f.. __ .Pr.~f~::.;~r!--'-~-~~---1~.:· ._ .. 

Reputation concerning, heal'Say exeepti~·n,_Rtile ~t ..• •· . >: 
S.~.t~~~nt o~ .. d~I~.rnnt. con~r~iJig,_> h-~~r8ai. exceptfQ,n'i )tul~ ~~· _ .. _ .. 

Adve~.:P:~tH~~!t~.; '·.-:- .·.:· .·•· , _.;·_.-,::;, .. ·:::: ·····: ... :\.,··.,.: .. ;,·. ·<.· ·· .. ·.·• :··:; ;,:··. :. _ .• ;.·;.· '-"' 
Ext'ffnsic evidence ot··prior incomdsteilt sta'tement ot wttne~ •. opportu·nity 

.. to interrogate res~ting, Rul~t6~.?:··' ..... ·.··· .......... ,_·• ... ;··.>.:o.• .... . 
Writing .. or. object· used.· to. ~fi~s.b .·me~p,ry, ~r(gbts :.~8pecti-~g~·. Rul.~ 6.1~; · · 

~~r:;~:~~:-.. ,_ .. ~:th~---~-~ ;~~~ .. ~;;t~7~:~.~q·~1ll~·,_ ~~- .• · .. ·_.·,. ~.:· .. : ~~~:·· .:\<·::.''.· ... 
J:)()Cument:s ot un;Jer or not under . seal, self:authentlcatlon, l,tu!~ -~· 

~~~·z;~#}~;;os7P?.:::'·:·.~~P~-~-- ~~~--~-~r. ,-~;~~ .~e~~>' .~xceptt(>'n~ ·~¥~!H~1on, 
. Lawjoer-client privilege; exceptloil, Rule· 002. 
· R~r~S.Jlp;J.repon:~ •. hear~aye~~t>tlon1 :ij,ule .. 803. 

Agents.· · J?i~iilc'iJ>#.J · ~~<(:aie#~~ -~_n·e*~fi~.· 1>9st .. ·.:· ... ··· ... · . , ·.· . . . . . . . .. _ .... _. . ... 
Alcohol addiction, . physici'an ·.·and. psychotiit~tapf~t~p~tieilt pdvUege,. R.'UI~ · 5()3. 
AnCestry, recordS·· of religious organizations, hearsay el:eepd9n; Rule, BQa~· 
Ancient documents; . . .. . . . .. _.·· . · . . .. ·.. . .. 

Authell.tication and ldentlficatlon, conformity with requirements:, Rule 001. 
Statements in, hearsay exception, Rule 803. · 

Annulmenti conviction subj~t of, im~achment of witness· by evidence of con:: 
vtction of crime, effect, Rule 609. · 

Appeal and':;re.view, • . _:·· ':. •.: . ' :r·\,. _ .. :, . . . . . ·. . '. ·. . . : ·• ·;';_ 
. . Adu#ssi)>lllty_ of' "evid~rice. ,'i>e'ndency 'of)nppe:at,'· impeachment· 9fiwitness:; 

. by evidence of corn·ictloir·of ¢Time; Rule 609: _ --. . _ .. · . ··. :· '" 
.Avalla~Ulty to appe~late: court ()f .•withheld. J)Ortlozi' of writing or ·object: . 

... , .. ': .... :; u'sed to •retre·sh' meriioey•;: R.'ule 6i:t 
Pendency ot ap~al, · . ' :. ·· · · .· · · . · 

·-'·As n'oF''renderlng•evtdence of co·nvtcdon·. of•·inadmtssiblefiJll~acllment 
~y- evidence_ of conviction of crime, Rule 609;•' ·· ·· · 

·· · .. Judgment ·'of"' ·previous ... c<>nvicdon,: ·' adm1S8ib111ty; · -·. hearaay exception; 
Rule 803. . . . :. :- · 

Appean!hce or·t)·ffi~·r.disttrict'tve·;characterl~tfcs:·aUtbendcati6ft aridJ~~~dtlca~ 
tion,-<N)nf~rJ:Dity \Vl~h r-equ~r~mentil, )l~le 90~. ·._··.-... . • .· _.. . . _, ···· .· · · 

Art, leam~~· .tre~hses, skt~merit~. ~~; .bea~~y: ~~~ptloil;: Rple.: BOS· 
Assaciations or other organizations~ clai~ ot·lawyer~Uep.t privlleg~~ Rule 1$02.
Atta~i~~-(,!r~ibillt;v Qf "~t~es~s. ?~e<llbl~ty ot wttl1es~. p6st~ ' 
Attorney§;. ancl .. (.!Ot]n~lors, .'· .. • . : ,<····· . , .. . • .. : .. •. . . . 

C9ID.Iii~~t·uP9n c!~.tii1 9t.lirt"ft~~~.-R~Ie .. ~l~~ ·. · .. ·. . .. · .. 
ctintid~ntiai' eommunicadons, • defined, iawyer:.Client. privilege; Rule . 502. 
Doeument att~~ed .. b)'.Iawyet,, e)C~pt~o:q, prt,:Uege, Rule 002. 
Exceptions, Iawy~r;;clieJ1fprivne~;. Rule 502···· ·• . · · · . 
·Joint clients, exception~:. privilege~:' Rule i5()2;··:· ·,;:; -····. . 
Lawyei~<defined~~-la~yerif!ll~nt pri y:ileg~i:nt)te,5Q2. "-·<·"··· ... 
Lawyer-client privilege, ·RuJe·:5Q2i''' · • · · .. . . . . 
Officer or employee· of party not a natu.ral person designated as its rep-

. resen.ta~iv,e by Jt~; ~.t,tor.ney, . e;xclusion. of, prov:tsions rOY~rnlng e~
Cluston of witnesses as .not authorizing, Rule 6~5,. . _·.· . . . 

Presence, proceedings, testimony o.n re_levant issue, id¢nttt;v· of i.Iltormer~ 
· exception, Rule 509. 

Presumption, person authorized to claim lawyer-client privilege, Rule 002. 
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INDEX 
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EVIDENCE~. RUL~S OF-Continued 
Att'omeys and counsclors~ntimJ,ed , ..... . 

Prior. statements of· witnesses~ ··~uest to .sh9~ Ot: AiSciO$! to. oppo.slng 
counsel, Rule 613. .·. · · ·· · · · 

Representative of client, defined, lawyer-client privilege, Rule 502. 
Who may c~ailll:la~yef~lient privilege, Rule' 502~ 

AutheiiHcati?# a~i;tft\ell~ificf1.don, · . ··.. . y . . . . . 

Ackn,ow-ledged,_.docuni~nts~· selt-authentic~tion,_Rule 9()2. 
Ancieiit aociuri~Iits:· ·contormiH' ~ith ~~:i'utre.ments, ·Rule 001. 
·Appearance~ sub8t~nee, .. etc., or . other. gistin~tive. characteristics, contorni-

ity ~itp requlre.ments, Rule OOL · ... · ·· .•..... ··. · . • 
Commereial paper· 'and related documents, $elf~autheiltlcatton, Rule 902. 
Co!pparis_on· by Jrler< or expert w•tness, conformitY with requi~mellts, 
· · · · Rule 901: · · · ' · · · · · · · . · · · 
Conformity witl1 l'eQuirements, RUle 9()1. 
Contents~ conformity with requirementS, Rule 901. 
Data eompilatton, conformity with requlrernEmts; Rule 901.' 
Distiniirrl~ ·:Ci_~llct~ris_t.f~ .an~ the like! conformity with requireme~ts; 

Dolilestfc· pubWr 'docuri:u~ilts··. under or riot "under seal, extrinsic evidence 
of authenticity as condition precedent to admissibility riot required, 
Rule·~; . . . .· ..•. ·.·. ·. . ~. . ·: . 

Extrinsic evidence of authenticity as CO!ldit~on· prece~ent to admissibility 
.. · .. not ~\lired res~ting certain documents; etc., Rule 902~ 

~~:Ir~~r::~~~~f:;~;,te 901. · ·· · · 
Inform~r. id~ntity of, privilege, Rule 509. 
MethOds provided by: statute or . rule, conformity. with requirements, 

Rule 001. 
Nonexpert opinion·· on' handwriting, ·conformity·. with . requirements, Rule 

901. 
Notary public, documents ·accompanied by certificate of acknowledgment 
· . ~~;~ii.-.;·.:. executed by, isel~-~uthent~cation, •. R1.de 9()2. j · 
Official publicat~on~ •. self~authellti~ation,· .~ule 9()2'. . 
Periodicals~. self,~ au thenticatioll; ·Rule 002; : , ·. , · : · ·, ·'·:. · . / 
Presumptions· created by law, ~nu~n.eness ·.or aut)le!lticity of, signature, 

document or other matter, Rule·9o2. . . . . ..... · .... · .. ··• •. . 
Prin~ xpat,erial· P,~tporting to.; be newspapers or peri~ic~. selt-au~l:lenti-

cation: Rule 902{ · · · · 
Process or sy.stem used to. produce result, etc.,. conformity with require-

ments, Rule 901. · 
Proof .. of identification, admissibility of other crime~;,, w~ongs or acts, 

· Rule 404. · .. · .· -
Public records and. ~ports, conformity· with ·requirements, Rule_ 9Qt. 
Requirement of~· Rule 901. ·· · 
Rules or statutes,. methods provided by;· Rule 901 .. 
Self-authentication, Rule 002. ·.... . ..... 

. . Su~scribing wttness,testimo'ny of unneeessarj, Rule 003 .... ·., .· .. · 
· Telephone. conversations, conformity wi~h r~quirements, Rule 901. 
Testim.oliY of . ~itness with knowledge, conformity. with· requirements, 

· Rule 90~~: ... ··.· .. · · .. · .... · ...•. . ., ... , .. 
Trade inscriptions· and the like, ·~elf~auth~~~ic~Uori, Rtile 90'2. 
Voice identification,. conformity. with requir:e~ents;·Rule,~i 4,,t .· .. · 

Bail, .. release·. on;· .. proceed hip : respecting;Y iiiapplic'a_bUity.,:, ~f} ruleS;\ :Rule;: 1101~.: 
Baptismal certificates;· hearsay exception, RulE{803/: . ..; .. , ' . - . 
Bias tir pteJ u:dice; 

Compromise and:· off~rs to c61Iipromise chlims,. adniissibility of evidence io 
. prove, Rule~;·. · · · · 
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. Referencea;are' to.aectlont::of.Actt 

EVIDENCE, RULES OF~onthnied: 
Ria~ or pr('jndi~Contiim<'d . . .. -,. . .. 

Exclnsio11 of rele,·ant evidenc<' <()n. ~:rounds of;. ;unfair;Pt:eJpd~~.,.Rule 403 . 
. :Extraneous.··prejndicinl A.n·formntion·Jntprope"rly•) b~~-ught: t()•J':lry's atten-

tion, testimony of juror respecting,·.Rllle 13()6~·':· ,,;., ,_ · · 
Insurance against ·liability, evidence of, admiS$ibi~ity.i;to;,p~pvei Rule 411. 

Bibles~: family/ statefuerifif In con<:,errihig personal dr 'famtly:. history': hearsay 
exception, Rule 803. 

. ;:. ' ~ . 
Birth, _ _, ....... ·· . _ ..... ,. .. . · .. ' .. · ,., ,•,.;: :·.·, 

. ;a.~?rti~ of, he~rsay,exeeptlq~. Rule~-;.,._· ·. •·· ... · .. :.·_ .. _ •... _ . . . 
.. Statement of declarant· ~iu~ernirig;~ hetfraa·y ·exception, ::Rtil~(,.804; 

...... BQOks. ~nd papers. 9ffi:cial \>oQk~,.se.lf·a~!hepti~atlon{:JtpJe 902·· 
Bou~dn-~ie~. rep~tta.tio~ con~~~in~ or: 'Jud~~~t ~~;:tq,::h~-~~ay~e~~ptlon, Rule 

803.. . . 
:·.._-:···· 

Breach of dtitf by laW}'er or. cm!riti· ·lawyer:-elient··privilege; exception~.: Rule 
1502. .. .. ,:?· .·· ' 

Burden ot proof; none~istenee o~ p~~rilea fact, Rult{S()l: ·· . 
c ."··J 

Business, . . . , .. ·, ):_:, . , ., ... ,:~ . 
~tineQ, h~arsay. exception~- R'ule 803~ .·· .. 
Records of' reguiarly conducted business activity, bearsay':exeeptlon, 

Rule 803. · 
CanaJ ·Zone, dOcuments of· urider or not- under seal; self'-autbentication, Rule 

- 902. 
Certificates and certifications, 

See, also, specific index lines. under this hea~Ing . 
. ·Foreign. 1)1]blic ,d.O,CUD1ents, . sigttab]re .· and official pOsition. of executing or 

f· attestii1g. perso~~ etc.;:· Rule ·002.>:\ '" . · . • .- ·: · •.. · · · 
M·arringe, bapti~mal,: etc., hearsay exceptiori;·I~ule· 803:' 

Ce-rtified copies; rnihlic ~rds;':~lf~authehti~&.tion, Rule 002~· ' 
clia.racter evJc1Ehice,. · 

Generiilty;: Ruie 404: 
.·,:A.ceU:Bed~:·R\lle 404~··'.-+:.:. · 

' '·~ . . 

Hearsay exception, reputation as to character, Rule 803.< 
· ~ Meth~s of.provhl~ c,Qaracre.r, Rule 40,{). . -. .. . .· ·.· .· . · 

Not admissible to pro,·e ronduct, exceptions, Ruie 404. . . .. 
Other crimes, wrongs,. or acts, evide:r:t.~. q~ •. .ad~~-~-~ibll~,ty, Rult!.,.1Q4. 

· ~epubitioll or opinion ~yiden~. Rul~ ~· 60l5· .. · .. . · 
· f:Jpectfic ·instances· of .. c6nduct/ meth&ii{ot·' proving: character; _ Rul~{405. 

Victims of crime, Rule 404. ' · · 1 
· 

Witnesses~ Rules 607.to 609( 
Charge, character or--Jrait · ~t character as essential eleme11t ·or. proof. of spe-

cific instances of~conduct. Rule 405~:. · ·.~ 
Charts{· hearsay· exception'; statem~nt ot facts: concerning persanal' or family 

history contained in,.Rule 803. -
Citation of 'rules, Rule 1102. 
'Civu actions' o-r: ·pr<>ceedings~~-'<Actioris and proceedingS; generally, ::ante. 

· · 'piat~~:~it~~gh~ ~iiJ1~ .. d~fl.~·; cilerit:S, : i#~~er'~~~i~.~~~~: pri r.i~~g~, .:.exception; _ 

Claims, 
Ohfl.raC!er o.r tr&.it o.f cbarfl.cter as e~sential element of, proof C?f specific in· 

· ~ •.. :,st£tn~es, ~i ~p~u.ct~ }tule 40§~ .. · · _ ,. . , . , ; ... 
QompromisP an.d offe~ to compromise, adinlssibllity, Rule 40R 
Condition an · el~m:ient ·of, physician and" psychotherapist-patient privilege, 

Rule 503. · . . 
Statement ot recent:pe~J)tton,.:·bears·ay .. •exception;'<-Rule-•·804.;. ·· 
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:.' : :,>Referen~n-.a·r.i to .uctlona . of Acta 

EVIDENCE, RULES OF~ntinued; 
Clergymen,· 

>r>ettned,-reltgiotis privilege, Rule f)()t$, 
Marria'ge~· baptl~al•·and· siinilar certificates, statements ··respecting,. hear-

. . . say exception, Rule. 603~ 
.· .. PrtvUere~. ·.Ru1e· OOcSi.,·,re::.· . 

. Ol_erk, inte).rming .~urt appohi~·experts of duties, fi,ling copy with, Rule 706. 
Client, defined, lawyer-client privilege, Rule 1502. · 

.. COmment upon or inference from claim· of privilege, Rule 512. 
Commercial paper; self-authenti~atlon, ·Rule 902. 
ComD1C)~wealth,. dc;>c:t1DleDtB of.1Jnder· or no~ under seal, self·B.~tf)entication, Rule 902. .·.· .... ·.·. ·. . . .·.. .·. . .. · . 
Communitles(·reputattoll' ·&>ncerning bound·aries or general history, hearsay 

-· ':'··. exception,· Rule 803~ . .: · :.. . · · · '· · . . . 
Compelltng disclosure, privilege, Rule 511. 

· Co~~nsatlon and wa~~s, experts appointed by .court, Rule 706." 
Compet~ncy of witnesses. Witnesses, post. 
CoD1Pil~ttlon pubJl,~~~ .•. -~d0.qse.d··· f1:nc;t reli.ed_;, .. on._.by: .. pu)>lic .. or persons in par

ticular occupations, he~rsar ~xception, Rule 803. 
Compromise and offers to comproinise, admissibilfty, }tule 408. 

Q<>nditi~n 8,D el~~t!~t_ of •. ~Jf1Jm ... or. defe~se, pliysiclan· and psychotherapist-pa· 
tient privilege, Rule 1503. · 

Contessic;>ns, J:learings pil. admissibiUty conducting ;;out ot presence of jury, 
Rule 104. · 

Confidential communication, defined, 
Husband-wit~,. ~rivU~ge, Rule_· ®4. 

_ ... · ,:~awyer~li~~~~:P.,tvllege,.~,ltule,~: . . . . . . 
·. );;,Pbyslcian,~and psychotherapt~t~J)at.ient privil~'ge, 'Rule .503 • 

. .. :··i{·Religtous Pti~il~ge. R~le •. 505~. . .- . ... · · !f·- ·. · · ·· · 
Conser~ators.;~l~i.n:i.''~f .!.s.\\·~e~~~-~.ent pr,ivne~e, R11le ·502_. 
Conspiracy, statements which are not. hearsay, sta~em,el)t: ))Y ,CO·collBJ>Jrator of 

· party durhig course ol and in furtheran~ of, ~ule $0~. · · 
ConstitutiOn of state,· authentication and identification,• methods provided by, 

Rule 901'/ , · 
Constitution of U~ite~:l States, governmental prlv1lege recagnized under, 

Rule roe~ .. 
· donstructtotl o:fruies, Ru.l~ i02.' . . . . . . ·. . 
Coqsul ge1:1eral~ foreign pQI)llc , d~~ments, final certifi~tion, genuineness of 

signature, etC~, Rule 902. .. . . .• . . . "' . · .. 
Contempt, proCeedingS 1D which court may act summarily, hiapplicabillty. of 

· rules, R 9le.1191. 
· eoz1tellt&. See specific index lines under this beading. 
cOntinuance criKQinal cases, testimony on· relevant issue, id,entity of informer, 

prlvUege• exeeption, Rule 509. · · 

Control; . . . . . ' . . 
.... ·. InscriptlQJ:lS,:· signs;:' tags:; Qr,: la~ls·. purpo!'ting~.; to.:r }lavei:; .~n ... affixed ;in · -~· 

··: .. cotir~. <>.f- bl)si~e.ss .an(! .indica~in~ •.. _8elt.-li,uthenticatio?,.Rule.• •. 902~. 
ln~uranceagaihsi'iiabtlity~;admi8sibiiit)•>for.purpo~··9t:·pr0,ytng;··Rule 41l. · 
Subsequent remedial measures (o.prove, admissibility; Rule 407. 

Convl~~~~~· . . . , . . .· . . . ; . ;o: . , . , . · ... ·. . • _· .·. . ... ·. .· . 
· :Judgment of Previous :convtctioll, ~v19eqee ot. hear~'-Y e,~ception, Rule 803. 

Q(, •.. ~~·IJ,l~· i~~fi~~.~~Il;t of .~itn~~.: .~Y j!viq_ellce. qf, Rul~' 609. 
C()rporattPil~;. -st]~~r;;. iru~t~ ~r siniuar ~Pr~~~tililv~ ot; . claim. of lawyer-

. ·.. ··client prtviiep~ :Rule ro2; .... ·. ·· ·· p , • • • : , ••• . - • • ••• • • • 
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·INDEX,,<.· 
· References are to a~ti~~. of Acts 

EVIDENCE, RULES OF~Jnthiu.ed ... 
. :";'( . · .. 

Courts, . .. . . . .· 
Appli~".bility of ,rul~~. to Pf~<Jin~ Jn, Hul~ 1101,. · 
CnliinA'''nnd 'iliterr6gntior1 ~t witneR~~~. Htii€:dh4. ·· . 
Discretion of court~ genet:l;lll)?, j)ost. · · · ·· · · · · · · 
Expert~~Jlppoin~nwnt of, Rule: 700; ... 
Iri' ~n·niPrll; ,\·rlti'n~ot or \lbJect' \t~d to· refreRh. fut-iriory, ex~in~(iqh of, 

Rnle 612 . 
. • Ju;~~~~;npq. ~n~t~-~~f g.~n~mll~·· j)o~~·., .:·. . . .. · .. · ., · •· .· · ., • · _ -: . 
MOde~· 8ild.-Qrd¢r ()f)nt.~rrQg~Ung· \vitii¢s~s ... and .Pre~n,t!ng .e\•Jde~ce_, con· 

trol ot; Rtile 61L ,. · 
Ord~rs. of C?ttrt, gencrn.lly, po1'1t. 
OWri .-illotiOri',.: , _-: ., ... _. ..... 

. :L·Appointment of exJ>E>rts, Rule '706 . 
. Excln~ion of witnesses so thnt other witnesses·'. ci,ru,iot'.· be ~eard·~ . 

Ru1e·:;61ttr ·:-· (··.·. ··· ·: :···· 
Hele,·nnt evidence adml~siule except ns ot1_1erwl~ 'provi!ied by other. rules· 

npplfenble hi, R11le 402.·. 
Hnles n~ ,roverning proceedli1gs in, Rule 101. 
Trade ~ecrets, pri\'ilege, disclosure, protective measures by, Rule 007. 
Writill.~.~-· r~or~ir1~,().1" pJH)t()~t~Jli:l~. content~ of, · 

J!,tinction~ rel'ii~tinJr, U'ti.li> .100R . : ' .. 
V()lUJ:IIinon~ writin~. etc., production in, Rule 1006. 

('redibiilty · ot ~u:ne~ses, · · · · · · 
Attacking or supporting, 

Ry e\·tdenc~ in forin of opinion br rl'putation, Rule 608. 
Credlbllity of declarant; hearsay statements, Rule 806. 

CrosR~xnminntton,.,/!\cop~.··. of. limited .. to ni'ntters aff~Ung, Rule 61l. 
lllli>inqhment. b)~ P\'i!l<>.DC'E'· or' coin~lctfon of crime.•Rnie 609. . .. ·· . ,,~., . 

. PreiiiJ1i~ll:rY: qnesti9ll.s~ rnle :c()ncerning-;.·as, l)Ot Jiiniting .. right. of. pa,rty Jc:t 
.. ' 'i'ritrod\lce ev.idence respecting, ftnie 104. , :.': ,, . >: · . ,.:/-~~·;;~~ :,, , . :- . 

Religioi.rs beliPfR or opinionR, ndmis~ihility to impnil~ oi-'enhan~. R'i1te'6ict 
Relf-incriminntion: prh·ilegp ngnln:-;t not · wniveq when accused ()r,.o~h~r 
· , '!it~e~R exn~inE'U,l'('Rfl:CC~ing mnt.ters:r~ln,ti.ng ()nlY.~()· Rul~,~s~·· 
Specific' lristlihees 'of 'coridti.ct"t'o aituck or 'su-pport Rule ·oos:··~:. · , .... · . · '. 
Who mny impen~h. Rule 6Q7. 

Crimes an~ c~.i~iQ~fpr~~~i~, .. · .. · .- . . .. .. .• 
AdmlS.~lon 'ot'chnr~;'e, ndmls8ibility~ Rt1ie 4iO. 
Charnc;t~r e\'ide11~,_ oU1~r ~tlmg~. evi<Jeq~ Qf, ~d~i~~tbUfty; :Rule- .~. 
cont~~~hffi: 'or.· fttil~~Di~nt• otf~ffid·:· a~ninsr~fi&fi$M,·' itearsn:Y. ~tcepttdn; :'ex2 

ci'usif?n~ _.Rt1le· 80-i. . ,. , .. · .. <.' .. _ ·. . .... __ ._ ... , . ~ 
ConYiction, impeachment of witne~s by evtdefice·c)r, Rule 609. 
Detention hen ring,: ln~rmlicubllity of rules, Rule 1101. 
Factual f_lriding8_- offch~d ·by' g(wernment' in crhnfnal ··cases; hearsay ·ex-

. ;:;': ceptionfexclusion;· Rule 803.· . . . 
Furtherance of erime, lnwyer-cllent privilege; exception~ Rule 502~ 
Husband~w'ife prh;llege, Rnle- rot 
Identity of InformE-r; prh·llege, Rule 500: 
Inv_estigntion~,·.-coh~t_n1ction; comprolJii~e.fnn<:I ot!e~ .• tQ ~mpromise clalmR, ; . 

admis~ibility tO prove ~ffort reRpectfng, ~UJ~ ~.:. - . 
Jndiclalfioti('{)·; ·instrnctions:to jury,,,Rule·20L.'--.,~ 
.lnry, generally; J>OSt. 
Juvenile adjudirat19n, person other than accused,· admissiblllty, impeach· 

ment of witness; Rule 609. 
Plea.of guilty, generallY~. post._ .· 
Plen of nolo contendere, generally, post. 
Preliminary examination, inapplicability 'ot ~ules, Rule 1101 .. 
Presim:iptions,. R4le 303. · 
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Refererices &'re>·'to' sections of Acts 

EVIDENCE, ·RULES. OF -ContinUed 
Crime~ nod <'l'iminnl procedm~Continucd 

Prof.lect.ition, compromi~e and ()f~<'f11. to compromise clai~s. admissibility 
to prove effort to ob~trnct,'Rtile 4M. 

Summons, i~smmce, innpplicability of rule~. ~ul~ 1101. 
Testimony on relevant. issue, .. identity of· informer,· privilege; exception, 

Rt11e' 509; ·. · · · · ··. · ··. · · · 
Victim, character of, homicid~ case, Uule 404. 
Wrltln~ or. object u:o~ed to refre~h. memory; fathtre to produce or dellver, 

· ~frikiri~ of· testimony or d.eclaratton of mistrial,. Rule 612. 
Cross-examination, . 

Accused testifyin~t on preliminary matter, examination as to other issues 
.. ,Jn case, Rule 104. 

Court, wit~PSSe8·<!alled by, Uttle 6H. , . . 
Disclosure of fncts or <l'ata undet•lyiu,: expert opinion, Rule 705. 
gxperts nppointedby court • .Rule 706. 
Hearsay statements, examination of declarants by party against whom 

admitted; RUle 806. 
Leading questions, Rule 611. 
Relevant. specific instances Ot conduct, methods of pr.<?.ving character of 

person, Rule 405. 
Scope of, mode and orcler of interrogation and presentation of eyldence, 

Rule 611. · 

Writing or object used to rcfr<>~h memory, witness ilsing~ Rule. 612. 
Crypts, engravings on,. statement~ COJl.('ernirig,,·h~nrsay. e~ception, itulc aoa. 
Culpable conduct, sub~quent remcdiul Iiienslires~: nd,missibility to prove, 

Rule ·407. • .~ 

Cumulativ~·:.evide.Qce; ixclusion of rele,~.ani -~vlde'~ce· on· .. gr();rinds ·of ri~dless 
preseJ1tation of,· ~ule 403. 

Data, 
Compil~dtm,. · 

Aut.heriti.cation a·nd •lden~lficritt.on, c~nf().rmtty with requirem.~n~. 
Rule 001. ·.. . . . 

Regularly conducted activity,. hearsay exception,. Rule. 8()3. 
"Writing~" Bl}d "recordings•· as Including, con~cnts o.f writings, etc., 

Rule 1001. · · · 

Processing,. (fata stored h~ computer, ·etc., prilltout or. oijtput readable by 
. sight iu1d' shown to reflect datn' accurately, "originlll" as including, 

contents of 'Yritings, etc,., Rule 1~1. · · 
Death, . . ... . .. 

Declarant unable to. be present or teRtify at hearing be<lf.l~l~e of, "una,vail
. ability as witness" as including, hea.r:say .exception, Rule 804. 

Records of~ henrsny exception, Itnle 803: · · · · 
Statement under belief of impending denth; hearsay ~x~ption .. Rule 804. 

Death penalty, . 
Impeachment. of credibility of:iwitness;. by;· e''idence iof>'coriviction • ofd!rime. 

punishable by. dcnth,·Rulc 600~:> .,., ·. 
Judgment of previou~ ·conviction'•of.<. crime:'punishablc.·· by· den th;:~ hearsay 

exception, Hnle 803. · · · · 

Decrees.'' '.Judgments nndd~rees; g(.'nernlll~.·post 
Defenses, 

Character or trait of charactc.r. a~ ess~ntial elelllent 'of, r_ro~f of specific 
. . . i~~tances of conduct, Utlle, 405~ , · ·· · < ·· : .. • • · .: • • · .•.. · ·•. · 

Condition nn element of, physician· iu1d psychotlierapist~p~tient privilege, 
Rule 503. · · · · 
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EVIDENCE, ·RUL~S,Of~q!i!lu~ 
Definitions, . . . . , . 

~~usf~ess? 11e2;1~ty e:'{ceptio?~·-Rtile:803. 
:;;'; ·clergyrrirui~ i'eUgiotis. pri vile~·. R tile 505; 
Cll~nt, .lawyer~c.Uent privflege, Rule 002. 
· contldeiitiai· · ·c·ommuntcritlorii· · 

Hu~band-wife prh·ilege,. Rnle 50!. 
Lawy~r~cllent privilege, RtH~ 002> · · · 
rh·yslci'an -·~nd · ·psychotherapist~patie'rit' prlvile~~ Rule 503~ 
Religious privilege, Rule 505·. · 

Declara11~. ~e~rsay,· Rule 801~ 
Hearsay/Rriie 8ov•·· · · ·_ · 
Ll).wl~~.Iawyel"-client privil'e~?Ruie 502· , . . ·. . 
or~tghiai of'wriffi1~;~feeo:r(lhig 'or )>potog'ra:pb; content~,_ Rule }001. 
Patient, physician i61d ::psych'otherapist-padent·prrviiege~"' Rtiie 503. • 
Photographs, contents of, Rule 1001. · 
Physician; privile~. l{l}Ie 503~ •. · 
Psychotherapist, ptlvllege;;, Rule· 5()3· 
Recordings; contents of, Rule toot· 
Rele,·allt ev·iden~. Rule 401 ~ 

' Repr~s~'nt'Uti~e 'of client; iawye·r~cl1Pi1t privilege; Rule 502.'. 
Representative ot the lawyer, lawyer-client privilege, Ritle 502. 
Statements, hearsay, Rule 801. 
Statements which are not hearsay, Rule 801. . . 
Unn\·aiJabillty lis a \\-itne9s, hearsay exceptiQns~ Rule 804. 
Writings, contents of, Rule 1001. 

Delay, 
Compromise and off~rs· to compromise Claims, admission of e:videnre 

. -., ne,:nth·ing· <'Onterition. ot undue ,·delny; RulEf 40R. 
Elimlnatfon. of unjustifiabie delay; I:nlrp()se aild <'6nstruction of rul<'s, 
'' : Rule 102. · 

Exclusion of relevant evidence on. g·rounds of ulldtie delay'· or \\;aste·of 
time, RulP 403. 

Depositions, .... · .. ·. .. > .. 

Court appointed experts, Rule 706~ . . . . . 
Writing. or object, l1.Bed. to .. refresh. memory, right of adverse party· to pro· 

ductip11 at,:. R,l}Ie ~12.,_ , , ' . ·. . . •· . . . .. . . 
Writings, reeordings ot photographs, proof of contents by, Uule 1007; 

Design, henrsny exceptions, llitatement1-: respectin~. R\lle 803. 
Destruction,: originals 'of. re·cords; writhigs or photographs;· admissibilitt; other 

evidence of contents, Rule 1004. · · 

Directories tlsed arid ·'feue'd' on' by public or pers~ns' i~ particular occup.ations, 
hearsay excep~ion, Rule 803. · 

Disct6~Ure~; ·' ' . 
Erroneously compelled, pri,~ileg~s. Ru~e 511. . 
Facts or· ·data und~rlyJng expert opinfdn, .:Rule 705. 
lfatters or produCtion of object .or '\vriting~ prev~n.ting ano.ther person .. 

. .. ·· ····.·. .. from, no privilegl:' re~pecting, ·Hul~ '501.. . · 
:.·To' j\u~y. court SPJXlintinen(of expert \Vitnesses;'Rule 706:\•.: 
~rade secrets;' pri ''ilege;' ~ule:507 ., 

Discretion of court, . · , · · ·. · · 
DisclQsn·r~ to.jury o! fa(·t court appointment of e_xpert witnesses, Rule 706.' · 
Judicialnoti~' of adjudicuti,·e fa<:ts. Rule 201. · 
Scope of cros~-examination, Rule 611 . 

. ··writing. or object used to .refresh memory, production of, Rule 612; 

Dishonesty, impeachment· o! witness by e\'ldence of conviction o! cdme in
volving, Rule 609. 
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EVIDENCE, RULES OF-Co11ti.nuf!d 
l)ismlssnl of ·action, effect Of SllS~~ill~~~ ·• claim Of l:()Vernmer:ttal privilege, 

Rule 508. · , · . . · - . · · . 
Districts, documents of under or not. under seal, sel(-authenticatlon, itule 902. 
Divorce, .·_ -.-. _.. · · · · · · · 

Records of, hearsay exception, Rule 8os. 
Statement of declarant con_cernlng, hearsay exeeption, Rule 804. 

Documents, · · · · 
Ancient documents, generaUy, ante. . . _ 
Attested by lawyer, exception, lawyer-client privilege~ Rule 002. 
Authentication and identification, generally, ante. _ _ _ • . 

Drug· addiction, physician and_ ,psychQtherapist-patlent pri vUege, _Rule 5()3. 
Duplicates. See specific ~iulex lines: ·und~r this heac}ing; · ·· · · 
Effect ot, · · · · 

Erroneous ruling, Rule 103. _ .... 
_Sustaining claim of governme~tal privilege, Rule. 5()8. 

Emotion, hearsay exception,._ stnteiJlent I!~J)ecitpg, Ru~e S03· 
Empioyees, trade secrets, privilege, Rule 007:... . . . . 
Engravings, rings, urns,. crypts or tombstones, stlltements concerning, hear

say exception, Rule 803. _ ... 
Error; · · · 

Effect of erroneous rulings, Rule.l03 • 
. Plain. error . affecting substantial rights, notice of, Rule '103. 

Examination, · · 
Cross-examination, generall)., ante. 
Yolnminow~ writing~. ~ordin~ts._ or photographs, original!' or duplicates, 

···· . availability for, Rule 10® .•... _,·. _ . · · · 
.... Witpess~concern.lng. prior statement,:;R\lle 613. · · 

EX;eeptions, ' _' ;;,;,,,, · ·- · · · · · · 
Hearsay,. R.ules 803,-: 804. . . _ . 
H\isband·wife privilege, Rule 004. · 
Identity of informer, prh•ilege, Rule 509. 
Physician . and psychotherapist-patient prlvjlege, Rule 503. 
Political vote; privilege, Rule 50Ek · 

Excitement, hearsay exceptions, excit~d utteran~s. ·Rule .803. 
Exclusion of evidence ... Admissibility of evidence, generally, ante. 
Exhibits, . ·. _- _ · .. __ . · _ _ · 

Learned treatises, hearsay exception, receipt as, Rule 803. 
Recorded recollection,. receipt aR, hearsay, exception,. Rule 803,. 

Expenses and expenditures, 
Elimination_·. ot unJustifiable expense, purpose. and .construction ot rules, 

Rule 102. · . .. · 
; Medical and similar expenses, payment· of,· admissibllity to prove ·uabllity ._ .. , .. 

. . : for injury, Rule 409. 
Expert testimony. Opinio~s and expert t~stlmony, generally, post. 
Extra~tion, proceedings, _iilappllcabiUty of _rul~s, Rule 1101. 
Fa'm.lly history or records .. • Hears·ay, post.t. · . . . 
Fed~ral law,· effe_ct,y:of . P.f¢$U~pU.Qn: jn~: civjl a,ctiQD·!i-5 a11d · pr~eeding~ de~er· 

mined·Jn accordance with, Ruh~ 302:·· .. ·. -. ·-·· .. ,. . . 
Fetal deaths.: records. of .-hearsay-, .exception,: Rule· 803?::!: .: .. . 
Fl~dlngs, expert appoln_te? by ·~purt ·_to advise party· of, Rule 706. 
Foreign· dipiomatfc·· and• COili:!Uiar officers,· ~rtification;· genuin~ness·ofsfgna-

. ture and official po_sitior1 of ex~utii1g or attestihg person, etc;, fo'reign 
public· dpcu~nents, Rule 902. _ ·. _·_ .. ___ .. ·· .. ···- · · · · 

. Foreign docrimentS~ certl.ft'cation; ·gelftiineiie8s_.of signature· and· offleiafpbsi· 
. _· tloii:. of· executing or. at,tes.t,lng; person,. etc., Rule f}02~ · , :,. · · · 

Foreign. ser,·ice,'. eerttficatlon, . sfg~atu~s •. etc., foreign pubUc. documents, au· 
tbority of consular agents{ vice ~nsul, etc., Rule 902, · _ ... . _ · 

Fraud, furtherance of, .. lawyer.;ellent prfvllege, exception, Bille 502. 
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EVIDENCE; ·RULES·· ... OP~Continued-· 
Genealogies~ hearsay exception, statement of !act ; concer.nin~, .~rsonal or 

family history contained in;·. Rule· 803/·. ·· ·· · 
General rule of. prt vi lege, 

Husband•wife,-· :Rui~ :~:$04. ··. · .. 
Lawyer-client, Rule 502. 
Physician .. aDd·· J)8cfiolherapist"patient; Rul~ 503;' ·. 
Polftic.al vote, Rule 506. 
ReUgto.us pdv.Uege, Rule 505. 

Gover~ent;/ ; ~ . · ·. ', · .. ; -. . 
Factual findings otfe~ by in criminal cases;· hearsay. exception, ·exclu· 

sfon,. Rule 803. 
Informer'· as witness !or, exception, · .. privilege, identity··'· of".i'nformer, 

Rule 509. · 
Investigative reports prepared by or• .. for;: hear~ny exception, ·exeluslon~

Rule 803. 
Privileges, Rule 508. . . 

Grand jury, proceedhigs: before; inapplicability= of rules,.: Rule llOL 
Guardiansi ·claim of·lawyer~client privilege,. Rule 502. 
Guilty. Plea of guilty, generally, post. 
Habit, relevant e\"idence, Rule 400. -

.Handwriting. Writing. generally, poRt. . 
·•:Harassment, witnesses,. control of mode and order of. interrogation and pre

sentation of evidence to protect from, Rule 611. 
Health~ hearsay e:xceptiolls, statements respecting, Rule 803 • 
. .Hearings, 

Jwlig~.al ~oti~ .of. :~~udlcative filets, opportunity to be heard as to pro-
. pri~ty of taking, Rule 201~ . 

Writi11gt:or,cb,Je~rt1~d t(), r~!,resl1 mem()p·, e11Utlement of adverse party to 
production at, Rule 612. · . . . . . . . 

;:'Hearsa.Y •...• : , .. 
· '· Absence ot, 
·1,·:_? ... · Declarant from hearing and proponent of his. sta.tement .unable ,to . 

procure attendan'ce by process, etc;, "una:Valla'biii'ty as witn,ess;' 
as including, exceptipn~ Rule ~· . . .·. . <, .· . . : 

Entry in records of regularly condu~ted activity, exception, Rule 803. 
Public record or entry, exception, R:uie' Bo3. · · · · 

Admission by party-opponent not hearsay, Rule 801. 
Adoption, 

··Reputittioli' concerning, :e:Xceptioll, ·Rule 803·: . 
Statement .ot declarant concern~ng, ,ex~ptio!l •. Rule~. 

Agent' or· senahtsi statements hy not he'arsay, Ruie 801. 
AncestrY; :. ~1i)tds Qf religious organizations, exception, . Rule 800. 
Attacking; arid':supporting crediblllty of· declarant, Rule 806: 
Availabillty· of' declarant. immaterial~ Rule• 803. 
Baptismal certificates, exception, Rule 803. 
Births,: ~·\. ·~: · 

. Recc>rds·'of;exception, .Rule 803> , , 
,:Statementof:declarantcon~erning/exception/-Rule·s04~.; .. · 

Bodily, health', statement· respeeting,- excepdoh'l Rule·•8()3.;::';,: "· ·· 
Boundaries, reputatiQn concer:ning or judgment. as to, exception; Rule 803~ 
Business, · · · 

Defined. exceptions, Rule 803. 
~egvlarly conducted activity~ r~rds of;· exception, Rule 803; · 

Certificates, marriage, baptismal, etc., exception, Rule 803. 
Claim · ot declarant, statement tending ·. to · render invalid, exception, 

Rule 804~. . .. 
Commercial publications, exception, Rule Boa .. 
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HearSay-Continued .. , .. · · . ···.-:·::·,.·--:··,· · · 

Confession or statement offered against accused' in criniilial cases, exch.t.;. 
' sion, exception, aule 804. . 

Criminal liaQ111ty, statement tending to expose declarant to and ~ffered . 
to exculpate accused, admissiblllty, exception, Rule· 804. · . 

Cross-examt'nation ·by party. against whom statement of, declarant adlllit:
ted~ Rule 806. 

Crypts, statements concerning engravings on, exception, Rule 803. 
Death, 

Records of, exception, Rule 803. · 
Sta~ment under belief of impending death, exception, Rule 804. 

Declarant, defined, Rule 801; · 
Declarant .unavailable, exceptions, Rule 804. 
Defined~ Rule 801 .. 
Definitions, Rules 801, 803, 804. 
Design• stateii1ents respecting, exception, Rule 803. 
Divorce, 

. Records of, exception, Rule 803. 
S~tement· of· declarant concernlng•·exceptio"Q;·Rule.804··· · 

Engravings, rings, urns, crypts or· tombstones, statements concerning,. ex~;o; 
ception, Rule 803. · 

Entimera~lon of exceptions, Rules 803, 804. 
Exceptions, enumeration of, Rules 803, 804. 
Excited· utteranCe, statement relating to, exception, Rule 803,. 
Existing mental, emotional, or physical condition, statement respectln~, 

exception, Rule 803. · · · · 
Factual. findings, 

.Offered by government hi , criminal cases, ex<;eptioJl, eJ:cltlsion, 
· Rule 803· ·. .. . .. . . . · i . . . . · 

Resulting:;,from.spechd investigation ot particular complaint, case or 
·incident. exception, exclusion, Rule· 8Q3. · .. · 

Family bible, statements of personal or faiilily history in, exception;· 
Rule· 803. · · :-·-:-<t-~ · 

Family bbtocy d,r·~rds~ 
· Exceptio.n, Rule· sos: · · . . 
Repu~tion concerning, exception~ ]tuie SOs; 
Statement of, exception, Rule 804. 

Fetal deaths, records of, exception, aule 803. 
Former testimony, exception, Rule 804. · 
Genealogies, statement of per:sonlil or family history contained in, excep. 

tion, Rule 803.,. , 
General history, -rePutation · c6J:tcerniX,lg or judgment as · .. to, exceptioJ1~·. 

Rule -803. · · · ·· .. 
Government, investigative .. reports by, excepdon, exclusfon, ··Rule 803 . 
. Hatred,. ridicule or disg·race, statement tending to make declarant object 

of, exception, Rule 804. .. . . . · ···. . . • · 
Impending· death,· s~tement under belief :ot,': 'exceptioti, .·Rule ·804 . 
. Inability of declarant·· to ·be· present orir.te,tify<at>;hearing·, ~ause·,of .· 

death or e~l.sttng. phy"ical::.or:· men~l-Ulness. or., infirinity, !'una vail--. 
... ablllty ·as: WitJ1ess1:!.~ ~!:1 111c1u~in~;; exception~- ·Rule:: 804;~.::5:.; .. 

Intent, 8~te¢ents. respecting; exception, Rule ~·; . 
Interest, ·statement against, exception, Rule 804. · 
Judgments or decrees, . . 

As· to personal; fatnily ·.or . general hlstorj or boll.ndaHes; excep~.iC).~. 
RQI~~soa .. ,_.-, ... .. ·--.:··-~.-- .... --~ .. -,··:: 

Previous ci>Jivictton, exeeption; RUle:sos>· 
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EVIDENCE, ~ULES OF_;;;_Continued · 
Henrsny-ContinuNl ...•. · .· ·• ... o; •• ... · ·. · \· : .. •: 

Lack of mt'mory of .~uhJ£'ct mattt'r of hi~ stntemcn·t. deClarant testifying' 
·to, "nnavnilnbilitr as witne-~l'\ .. a~ including, exception, R:itle ~· : 

Learned treatise~; <>xception, Rule 80~. . . · . . . .· . · ·" · · · 
L<>githnn<·y, l'-:tntemt>ut of <lt>i.:lnrnnt eoncerning, exception, Rule .~4:' 
:\Ititkt't< rE'})ort:-- or ()IIOtation:--, 't',XCt'Jltion, Rule 80:{. . '.·.·. 
Marriage, 

Records of, exception, Rule 803: :· 
St~ltelner~t. of declarnnt com:erning. e~ceptlon, Ruie .. S0-4. 

)fntter8 iiot'exchtd<'d· by rttle;'· • · >.··:· .· ...... · ... · 
Avnilnbl~ity o~·declnrant imrnateriaJ,.•.Rule.BOO.· ... 
D!?clarari:t tina,;'nilable:nR witne~~. Rnle 8~ .. · 

M<'dicn) <}ialri)()SiR or. trentrnent, ·~tatt>itient:-·for purposes of, exception, 
· · tt1ile'\so~. · 

. Memorandum; rec~llectiotik e~~ptlhil; R\lle 803. 
:\IotiYe,.E'tntement~ reRJ)CC,ting, exception, Rule'80~~ 
Xot. admisFiilile exN'pt ns provided hy law or ~ules;.· Rt;le 802: • 

Pail1, sta~.~~ent!:l re:--J)E'<'tin,:r, <'X<•eptton, lhtle 80~. 
PcrsonaT liisthrS;. · F~ri1ily historY or r('cofd~; gene'rally,: ante,· this sub~ 

.,. l,leaqi_n·g. 
PoliCE' and law eiitorrt>mcrit pNsonn~l. ffi,·e~tignti\·e' reports hy; bcadmy 

exC<'ptio.n; ex<·ln~iou, Rule 80~. . !., ' 

Present ~enf'e impre~~ion, gtntem<'nt deRcriblng, exception, Rule 803. 
P1·evions coiiviction, judgment o!, exception, Rule 803; 
Pri~n· stntement h~· witJie~~ hot hear~ay, Rule. 801. 
Pl'neurement or wron~tloing of proponent o! his statement, declnrtmt not 

·t('vnilnhlt>, n~ "~ipw~~ if hi~ .E>xerni>t'iot1, re'f\ti-;al; etc., ls"chtc to, ex-
.<•ceptio~. ihtlc 804. · · · ,;· · ·· ,-, · · .· · · · · · · · 

Pror)crt~·, record of.or ~tatcmcnt~ i;f·docnln~nts ~ttectlug an interest in; 
·excl'ption; il.ule·803. • .. · .. · · 

Pttbllc rc('ord~; rind reports, exceptions,. Rule 803. • .. · · 
Hecent perCeption, st~tetfit>nt of; exception, Rule 804. 
Hecor<led recollection,' exceptioll, Rul.e 803. 
Hl'fll~ing to tE'l'it\!y concerning stlbj(>C( matt~r. of hiR stfiteirtent · de~pfte· 

co\lrt order to. do, declarant persistipg' in, ''\m~v,allabillty. as wit~ 
• ·.. ~e~~" n" including, exceptions, Rule 8~. · ... _.· .... · ·. , · .. · ·. · 

He~ltlnrly' cc(>-ndt'icted'·~ctiYity, ree.ords· of, . e~rept~on, . Rule ..• 8()3, 
Helation~hip by blood or marriagE:-, . . . . 

He<·ords of religion~ organizations, ex~eption, R.ule ~;3. 
~ta.'tE!liieilt of-.{IeC'ltuant <.'oncerning,exception,.;R,ule 80.·t,. 

Hcli~~pm; orgnnizntionl', records of, exception, Hule 803. 
Reptitation; · . . 

As to character. exception, Rule 803. 
Concernilig1 . . . . 

· Bonndari('~ or general history; eX'c,eption, Rtile 80~ . 
. Persor~al· or fnmih· history, ~X~J)tion·; Rule 803.' 

Concerning: orJ ju(lgment:~ ns to fnrnily,, history; or.,re(·oru~. exc:eption, 
Rule 803.· ·. · .: · · · · ·· · · · ··. 

Ri.ngs, l'-:tatemeiits · <:'oncerning in~ript~ons on, ex~eptiori, Rule. 803. 
Hule, generally, Rule 802. 
Rulink o.! (•outt, declarant exempte-d hy on ground of privilegP from te~ •. 

tifying concernin;i subject mntter of- his statement,. "unavailability 
as witnes.s'' as including, exception, ll,ule 804. 
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Hcnr~n~:~~-{'ontimJc~ 

Stntl,rri~rit!'l, · ·· 
A~ahtHt interest. ex<'e-ptiou, Rule 804. 
Defii1~d; Hule 801. 
::'\ot specificnll~· covered in e-m1merated. exception~. exception of, 

Rules 803, 804. 
He<'ent pcrC'eption. exeeption. Httle 804. · 
Which nre nofhear~ny, RulE.' $01~ . , .. ,. 

Tomh~tonN~. l'ltntement~ concernin,:r inscription on, execption; Rule 803. 
Fnnvnilahility ns a witnes~(defined, Rhle 804~ · · 
t'"ru:-:, )o;tat~ments concerning .. C'.ngra,·in!rl'l on; e:xc~ption, Rule 80!l .. 
Vitnl stritlstics, record~ of, exceptimt, Uule ~:l. 
Willr-;, stntentent of mE.'mory or belief reln.ting to execution, re':~atton, 

identification Qr terms of, ex~lusion, Rule 803. 
Within henrl'la~·. exclu~iou, Hule 8()5. · · 

Historr. Hearl'lny, ge-nerally, ante.. . 
Homi<·ide, victim, chnructer of al'l penreful or- n,:rgresl'live, admis~ibility, Rule 

. 404. ··... .. .. . :· .···... . . ' ... :. · ... · . ···•·· ·.·· -
Ho~pitnlization, proceedings for, physician and p8ychot.he'rapist-pntient prh·i-

l<'ge, Rule 503. · · 
Hol'\lit;lll-l, expen~e~. paymt>nt of, admis!o;ibilit~· to prove liability for injuries, 

Rule 409. 
Hostile .witnej;ses, leading question~. interro~ntion by, Rule 611. 
Hw.;hnnu~wife priviiege, R'ttle 504. ·· ·.· . . 
Irtentit~· nnd i<lE.'ntifiC'ation. Authentirntion and identification, g~nerally, ante. 
Illegitimacy. Legitimacy and illegitimacy, generally, post. 
Impeachment of wititesse~. 

Convicticm of cl'i.ni~. e\;ideuce of, Rult> 609 . 
. lun.'nile ndju.dicntion~. :t>\·idenc-t:··· of; admil'l~ibility; Rule 609. 
Pnrt~· .(!allh1g ,~·nnes~. }lule 607. ..- . ··~ 
PE>rsmi~: whorrt''may impeach, .. Hnle 60i. 
Hnh~~qnent. remedial m('n~ure~. admh:~ibility for pnrpol'le of, Rnle 407. 

Imli<:tment and inforiuation, in(]lliry .into yalidity of, testimony o( Juror. in 
connection with; re~triction and• excep~ion,. Rule .60H. · · 

Inference~. · 
Opiri ions and. expert testimony,. generally, post. 
PreRumptions, .·generally, post.·' 

Informl?r, identity Of~ privilege, Rule 509~ 
Informing court appointedt>xpert ofdntie~, Rule 706. 
Innocence, conviction ·of crifne snhject of. pardon, annulment or other eq~iva

lent proceun~~ ha~ec.l on finding~ of, impeachment by eYiden~e of con
Yiction of crilne, effE><·t of, Rule 609. 

Tn:.:pection, writiug or object used to ref.resh memory, right of nd,·erse party, 
Rule 612. 

Instructions to jury, 
Inference from claim of privilege, Rule 512. 
J.udicial notice, Rnle: 201. 
Limited admi!;~il>ility of eyidence; Rule 105; 
Prest~mr)tions, criminal c·nses;-. Itnle ,:3()3. · 

Insnlrir po~s<'s~ion!-'. atld·deiWndenci;s:.o.ttr; S .. documents, of~) ~1nd~r .. or. not 
under ~iteul; seolf-a nthenti<'~tion~ Hulei9o2, , .. · ·,:- · . • ·.', 

Jn~nruru·('; liabiUty., e\'i.denre, pE'r:-;on in:.:.ur(>d _ a~tninst, adr:nissibility on issue 
-of ne~tligenct' or wrongful a-ction, Rule 411. · · ·· 

Iut<'nt, proof of, adJ)ti~~ibility of othE-r C'rimes:, wrongs or acts.· Rt1le :4<>4: 
Intere~t. iitntemeut nJrilinl'lt; hear~ay exception. Rule 80~.. . •.. _ .. · _ . · 
Internal pattern!'\, authentication jiud identification, .. conformity: with. require· 

ments, Rule 901. · 
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INDEX 
. . . A;fer~nces are: to ··~·~tl~ns· of Acts 

EVIDENCE. RULES OF~Contiriued·· 
Interpre>tf'r~. Htlbje<;t, tortJlr~. relntin~ to qualification a~ E'XJ)('rt;· RulE> 604-, 
IntE>rroJrRtiOJ1, . ·, ·.·.· · , . · . . · . · . · •• ·· .· · ·. · · 

s(:'{', ~iso, stle<-ific index line~ t1nder this hendin~. 
By court o! , ... ttnesses,. Bule 614. :. ' 

Inve.stigat~qns~ .. , .. ,; . : ..• .. ·, •..••. ·.·. · .. ·.··... . . .• . . . . ..... ·. ... . . . . . . ... . 
Factnn(find.i~Ks resp}Jing troln, !;pe~iaf ipvestigati()l1.9t <'0rriphth1t, CR!'\C', 

or Incident. hE>n b.: a~.; 'e!(.ceptio.n, ·ex<·l \t~_io~; ~tile ~03; .·. <.. . . 
I<'or~l~n.ppblie. d()r..n~tE>ll[l-1,. nuthe,pticit'··.a:nd.iwcilhiry 'ot, __ .Hit'i~·902. 
Reirorts by poiice': iin(l iaw·enforC(iJi1~Iit .pe.rsiinn~l. henr~ny• exception; ex· 

..•. . .. <·lu~ton,, R,tiJ.{~' ~: .· · · · •': · ·. > ' · · · · ' · 
Statement .. of ~ent [>ereeption, · ti·earsay· 'excel>H<ni·, Ruie 804. 

. ' ... ~.. ' . . ., 
Issue~; .. · .. · •• . , . 

contusion of, exclusio'iiot rele~~ht ~via~rice'on· '~rodlids of, R'ule::-4o3:' 
·Fact ·in issue·, · · · · .. : · · '· · · ··. 

Expe.rts, t£Astilnony by, Ru_l~. 1~·~ ... , ... ~. 
ppt~ion teJStJmoJ1~: by lay "~itrie~~eR·, IHtie ·701: 

Xegli~r~n~.or:wrongflil, actiOn; U~'billtv OinsuranC<>; 1\<irrihsil)lilty 'f(i prove. 
· Rul~ 41{ · . · ,,. · · · · ·· ·· · · · ·· · ·· .·. · · ··, ·· 

ReleYant, · .t.es~imouy. (!Il, id.enJity. of inforr:ner;' ilrirfleg~,' ex¥ption, Rnl<> 509. . ;, . ' .· . . 
UltimatC' i~~ue. opinion on, Rnle 704 . 

.Joint client~. exC(:'ption, lnw~·E>r-rlient privilege, Rule 502~ 
Jud~e~ nnd. ju!'tice'~. · · 

Comment upon claim of privilege, Rule 512. 
Competency as witness, Rule 605 . 

.Judgments and decr~s •.. ·.·· . . ..·· .. 
P.~r..~onal .. family, of general ·.history~ · or boupdaries, Judgment as proof 

.. ,,:'{' 1 of. hearsay exC(:'ption, Rt]Ie 8()?• · ·• 
Pre\·iou,~ copvk~ion, E'YidE'nce ,''or,' hearsa~; '·exception, RulE' 803. 

Judicial notice;.,. .·.·. . .. · . . . 
AdjudicatiYe facts, Rule 201. 
Lenrnt'<l tr~ati:-:es,, statPiu_ent~ Jn; henrsny e~cC'ptiqn, Rltle S0:3~· 

.Iudidal review. Appenl nnd review, generally, nnte. · , · 

Jury; 
Calling an<l· interrogation of witnesses by court, objection to made when 

:jury not pre~ent, .R\lle 614. , . ...... · 
Claiming priYilege without knowledgC' ot, Rule 512. 
Compnrhmn lW \\'ittl,$peciiileJ1~. n_utheJ1Ucation and identification, con· 

·fortuity with requtrer!l~nt~, *uie· 001. · 
Competel}cy.ot_Jtlror n.s witrie~s, ·~lll~· 6o6. 
Di~clo~ure t6. ·court nP()ointrrtent of-' expert ,\·ttnesi:;e~;' Rule· 706/ 
~';\:tran~·ous ptejlldicialin!ormation improperly brought to jury's· .atten-

.,;,;.-"}'.. 'U?l1• t~stiin?x1y'of· Jur~r resj)ectin~. Rule 606. . · .• : 
. Hearhlg of, r·ulings ori e\·iderice, Rule 103. 

Inquiry into \"alidity of indictment or yerdict, testimon:r of juror, re· 
stricti on and exe<>ptlon•;' R11le'606:' · 

Instructions to.jnrr. generally, ante. 
:\lisle>adi'n~ of,· exclu~ion. of. relevant eYidcnce oli ~rounds ~f. R}lle 403. . 
Ontsidp' infhJ~u<"<'::-'imprb'~rly:.>·,b'toughtii' to-·tx>ar:. Q.n. juror •. : t.~~t,f~ony._ .of· 

·juror. r(.)~P<'<·ting. Hnle 600; , . . . · ·. 
Que:;:tlon of ~nilt or E'Xi~tpncc .of presumE>d fact. suhmis~iou to, Hule 30~. 
Rubmis~ion to jury. prC'~umptiorl iu cr.iminal ca~e!', Rule ~0~. · 
Writin~l'l. · recording:-: or photographs, adniissihility of Hidence of con· 

tent~,;, f~tnctionR respecting, Rule lOOR. 
Just ic£>s. J ud~E>~ mid .j ustiCt:?'s, g~n~rail~·;, anfP. 
Juvenile n<ljudication.s, IIift>eachrnent of witries.~ by evidence of. admissibility, 

Rule 609. · · .· · · ·' · . 
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. INDEX .. : •... :;'\.· . 

. · fleferenc~.~. ~~~. t'»:· aectlo_na ~f _Acta 
EVIDENCE,- RULES OF ~Cpntinued 
Knowltldge, 

· Lack of pei"Sonnl kriowiedgc, testin1ony of witnes~. Rule 602. 
Proof of, admissib.Uity of evidence of other crilllCS; wrongs or acts, 

. ~~~; . . . . . 

Recorded recollection, htla rsay exception,. Rule 803. 
Scientific, technit?~l or specialized, testiD}ony by experts, Rule 702. 
Test'tinonyof wltries~ :'Yith, ~uthenticatlon and identification, 'conformity 

with l'eqtlb;ements, ]lule 901~. . . . 
Labels. p1,1rporting· ._to be. -~fflx.ed ·._ln. (!OU r~e ·_of . bltsl ness · __ and indicating·· owner

ship, controi or origin~ self-identification; Rule 902. 
Law enfor~me11t. pefcsqnn~l, lnYestig~tiv~ reports,· hearsay exception, exclu-

sion; Rule 803 .. · · · · 
La\vyers, . Attorl}ey~ andcounselors,·generally, ante. 
Leading questions; witnesses, Ruie 611. . 
LegitimacY and illegitimacy, 

Records of, hearsay ~xception, ,.Rule 802. · 
St~~el.Ilent;qf... p~cht,~ll,nt t'OilcE>nli~~· hear.say. ex:erti?ri. Rule 8Q4. 

Li!-ltS used arid "reiiect' ori b)·· 'J)ubiic or''j>erson~. in' p'articulur occupations, hear-
say. ex~ption, .Rule .803. . _ . 

Loss, ori~inal Of rec'ords, \'\~ritlngs Or photographs, admissibility, 'other eYi· 
dence of contents, Rule 1004. 

:\Iagn?.ine~. Periodic~~-~. generally, post. 
:\lngnetic impulse, ''w.dtings'' ·and. "recordings" as inCluding; contents of 

writings, etc~.· Rule 1001 .. 
:\lnndatory judicial notice,. Rule 201: 
~larital prh·ilege, Rule 504. 
~lnrk_et •. reports or quotations; hearsay ex;ct>ption, Rule 803. : 
Marriage; ·· · · · · · · · . · · · · 

Reco.r,~s.o_f,.;bear~ar.;: ~;~ptlon, Rule 803. .:· ·:: ._ ·.· .·-. . ___ . 
Star.~:>men('ot .. deCia'rnnt concerning, :hearsay exc~pticin, Rrile 804. 

Mechnnital or elE>ctronic recording, "writing~" and "recordingR~·- as includ,ing, 
(·ontent~of writirlg~. etc .. Rule 10<>'1. •. · · _ . . 

:\fedical and slmilar· expen!'es, pa)•rilEmt of, admissibility to pro\'e ·liability for 
injury, Rule 409. · 

:\ledicnl and surgical care and assistance, hearsay ·exceptions, state.ments 
· concerning medical diagnosis or treatment,. Rule 803. 

:\Iedlcine, learn~d treatises, st~tements in, hearsay exception, Rule 803. 
:\temoranduiJ:l, .·· . 

Absence of entry-in, hearsa1 exception, ltl1le8q3. 
Hecollection, henr$8Y exceptioll~ ~ule 803. · · 
Reg\llarly con~ucted, activity, hearsay exC"eption, Rule 803. 

Memory; ·.·. . . . .· 
Declarant testifying to la.ck or. concerning SUbJE>Ct mattPr of. his statPment, 

"unaYailability as Wi~iie~~·· as lnclt1uing,. hears~y exception, 
Rule SO.t . · · . 

Writing. or object u_sed to r_efresh,: Rul~ 912.;:; .. 
:\I ental ~onf}ition, _ · · · _ _ _·. · :.:: ·. .•_ .. . . · . 

· Exnmh1ntiou, pby~icinn and ps,\:chothll_rapist-pntient pri\'i~P~e; Rule 503. 
,. Hearsa~~ exceJ)tion~;-statement~,respect.inlit:Rltle;.80~;.·: __ .· i · 

:\Ientally j11, c:J~clarant u~abl~ to be P!esent: ·or testify ~t hearing because of 
mentat_ilipe1o'~ O,r': -lnfit~illty; ''UUU\'Bilnbilit~· US witne~!O'' U!:! including, 

. he(lrsay ex~-eption, :Rule804. ___ •... __ . .. •. . _ . 
~lethod of provh~g h~bit or .roQ,Une pr_acti~~ ~llJ~ ~~; 
:\Ilnist~r. "clergyman" as mean{Jjg~ r~ligipt1sJ>ti\;U~ge, Illii,e ®?~ · 
:\tisce1Jane,ous p,ro(.eedings, l,Ilamilrcal)il!t~: of· fl:lles,_ Rule·. i 10L 
~fiscellaileous ruies~ .ge.neraily; i{ule iiob~t seq{:- . · .... 
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INDEX 
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, .· References- are. to aectlonl of Acts 
EVIDENCE, RULES· OF.::_conHrt:ued;' 
Mistake, absence of• proof o.f, admissibilit)~, bt evidence· of . ottiet:··. crime~. 

wrongs or acts, Rule 46-1 .. 
Mistrial, .··• ;' . ·- .. : < < ··:' ., . ·. . .. .. . .. . . • .· : .... ·.· ... 

Declaration or; . ef(eet of sustainin~ Claill1'•· of governmental .. privilege,. 
Rule 50R . . · ··. . . · · .. · .. · .· ... · · 

Writing::9r .()bject · u,ae4 to refJ:'eSh ~~mory, criminal. case~,. ~aUu,re to p~o-
·duce or'del'i ver as' ground· fori Rule· 612. · · , . . ·: >, < : . : ...... ·' 

Motion pictures, "photographs" as including, contents of photographs, ~tc~: · 
~~~L· . . ... 

Motions, ., ...... _. .~c ........ , .. .: . ·::. :· .. : .... ..... ,.. . ... . . .. ~=-·. . .. '... . . .-.. .: 
Court's own motion. Courts, &.llte; > .· ...• · . . · · · •· . · >•: 

Entry,)~now.·.cause. orQ,er, ~ppointmerit ·of· :expert -witn~sses;, ,R~le 1~. 
Motive, . ,·,· .,.· , : ·.· . · ._; .. ··· · · 

Hear$ay ex~iJt.ions: .statement~ ~pedlng;-.·Rule803. ·.: ·.·. . ._ :; ·•·'· 
Proof' of, admisslbiiity 'of' :other crimes; wrongs or acts, Rule, 4()4 .. 

Nations,-: reputatlgu~ C.()n~r~ing b()t1ndarles or. general history~ importan~ to 
. . nation Jn "'bidi 19(!ate(J, _hearsarexception/Rule 80~. ·:.· .·_... . 

Negligence, subsequent 'remedial measures;· admissibility to prove, Rule 407;. 
Negotlrltions, compromise, clahris, ,.rohduct or statements made; ad~lssibillty, 

Rule 408;·. · · · 
., Newspapers~ Peri9(licals, ~nerally; J)ost. 

Notary public, documents acrompilnied by certificate of. acknowledgment exe
cuted by, 8elt-authentication, Rule 902. 

Notice. Judicial notice, g~nerally, ante~ 
Oaths and affirmations, · 

Interpreters, I_l~lle 604. 
Witnes~es~ Rule· 603~ 

Objectiops;~ . ~- .· . ·. ·. · 
Caliihg. and· interrogation of witnesSeS bY .·CO\}rt, Rule. 614. 
Competency of Judge as ·witness,. necessity ·or· ¢aidng, Rule ·605:·· 
Juror, testimony by, Rule 606. 
R uUn~· ~n fidmisslbili ty of evlqence, Rule .•. 1 03. 
Writing·. or' object. :USed· t9 ~f~sb m~mory, preservlitloii of' portion with-

held over objections and· a~~iifibiHty on· appeal;· Rule 612, 
Objects used to refresh memory, Rule 612, . · 
Offenses. Crimes and criminal procedu+e, generally, ·ante. · · 

Offers; ... ·.·.·.·· ... _.. _ ... · . .... . ... . . _.· .•. 
Campr~~Jse and offers·to···compromise,. admissibility, Ru~e 4()R 
Ofproof,'ruliiigs on e,·idence~ Rulel03,. . . . 
Plea of guilty or of nolo contendere, admisslbifity, Rule· 410. 

OfficerS a,p:d ~J:ilployees . of go\'ernmenb . See Public. ottl~~ and employees, 
gerie;ratb', I>osh · 

Official i;}formatioii9 privilege,. Rule 508~ 
Offlcial•,!>:Ubl~(!at.lon~, .· ~l~~aut~~nU~at.Ion,· Rule 902. 
Opinions and expert testimony, ·· ·· · ·· · 

., Generally, Rule. 702, 
Basis of _gplnio_n t~stimo!lr· by ~xperts, R:ule 103. · 

Eyidence :as. to . ~rs()nal .. knowledge of witness subjec~ ·to: provtslo~~ · • 
. respecting;, Rule·. 602. . · . .. . . . 

Calling by party. of experts of own. selection, Rule 700. 
Comparison by trier or expert witnef-ls, authentication. a,nd identification, 

conformity with requirements, Rule 90~. 
Compensation, court appointed experts, Rule 706. 
Court appointed. experts, Rule 706. . . 
Disclosure of facts or data: underlying 'expert opinion, Rule 705. 
Fiiidings,_e:xpe~ .,wi~n~ss._appoi,J:lteq_ by .. court to advlse_party of, Rule 7~. 
Interpreters, subject to tules relating to qualification as expert, Rule 604. 
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-INDEX 
~eferencea a~e -~~ a~tlona ~f Acts 

EVIDENCE,- RULES OF--Continued . 
Opinions Rnd expert tefltimoriy~ontinued 

Lay witnesses, Rule 701. 
Nonexpert opintoh:·on· handwriting,; authentication and id_enUflcation, con-

formity with requirements, Rule 001. · · 
Ultimate issue, opinion c:m, Rule 704. 

Opportunity to claim privilege, claim of privilege not. defeated by disclosure 
made withoUt, Rille 511. · · · · · ·- ·· 

Orders of court, 
Exc~usion of witnesses, Rule 615. 
Physical or mental condition of patient, examination, exception, physician 

and psychotherapist-patient priYilege, Rule 503. 
Voluminous writings, recordings or photographs; prodUction of~ Rule 1006. 
Writing or object used to- refresh memory,, excising matte~s not related 

t() sub jed;· matter· of- testimony, and. delivery of. r~mali:ider to party 
· erttttied to; Rule 612~, . \ · __ --__ -_· 

Origin, inscriptions, signs,-- tags:' or:laQels p_urparti_ng to h~tvet>een· affixed in 
. course ··of business and indicating,_ sel~~~nttiendcation:··Ruie ~. 

Originals; ·See ·specific index lines: under this heading.-·. 
Ownership, - · 

Inscriptions, ~i~~rns, tags or _labels purporting to have ~n affixed in 
courSe of business and indicating, self-aut}lentication, Rule 902. 

InsurAnce against liabillty, admissibility for purpose of proving, Rule 411. 
Subsequent remedial measures to prove, Rule407, -

Pain, hearsay exceptions, statements respecting, Rule 803. 
Pamphlets, . __ 

Lenr~ed treatises, statements in. hearsay exception, Rule,-80:3· _ 
-Official pamphlets, self~~uthentication 1 Rule 902. · 1 

Pardon, impeachm~nt;-~f-~it~e~s by eYidence of cOnviction subject of,· effe.Ct ()f, 
Rule 609. · · · .· 

P~rtles, . . . .. . . · - , 
Admission of party-opponents_, hearsay~ ext'rin~;ic evidence of ·prior incon-

sistent statement< of· witness, applicability of prOYislons~ Rule 613. 
AdYerse parties, generally, ante; · 
Credibility of witnesses, attac~hlg, Rule 607. · 
Cross~xamlnation, generally, ante.· 
Impeachment of own witness, ~ule 607. 
Judiclalnotice, opportunity. to be beard as to propriety of ta}(ing, Rule .201. 
Natural person, exclusion Qf, provisions respecting exclusion of witnesses 

as not authorizing, -Rule 615. · · 
Officer or 'employee of party not a- natural person designR~ed as its rep

resentath·e by its attorney, exclusion of, provisions ~overntng exclu-
sion of vdtnesses· as not authorizing, Rule 615~ · 

Opinions ·Bnd expert testimony, generally, ante: . 
Presence. at proceedin~~rs, testimony on relevant issue, identity of lntormer; 

privilege, exception, Rule poo;: . . _._ _ _. 
Presence essential. to presentation ;pf, caus_e,, ._ e,:\:clusiop of,. pro•;lsion _ re· 

· sl>ecting- exclusion: of __ , ~·itne~~s Rs_- not aufhorizlng; .::Rule< 615.
'Vi'itings;._ ~ordings or- plu;>to~rnphs1 proof·:9f,' ~C?n~en~s ;of;_by<tes_timony , 

or written admiss;ion·ot, Rule i007. · ·· ·· · · · · · ·· · 

Patient, deti~ed~ ·prh~ilege, Rule 503~, _ - · _ •- _ _ _ _ _ , .... _._ . 
Payment of medical and similar _expenses, admissibility to prove llabllity- for 

injury; Rule 409. · ·-· · · · · 

Penaltie~.: ~a:t~ -penalt)". ge11erag1, ant~~ 
Periodip~ls, .: ': _ ._ ·: · · _-- .-_- · -- . . , '. __ _ _ _ · -- -· ____ - _ _ _ • 

Co.mmercial.publiCiltlgns, ·use a11d rel_i~nce.~-~- by:,public.-Or'persoils• in- pa~" 
ticular oecupations, hearsay ¢x¥ption., Rule 803, · · · 
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IN~~X. 
References· are to lectloi1s of ActS 

EVIDENCE, RULES: OF~Cdti'Hhu~d 
Periodici\l:.:-"--'Co.ntirm~"l .. ,._, . . ·· · 

. Hf~tory,_ -mediCine, l'c·h~DC'<'. or nrt. stnt<-m<-ut~ iu, hNfr~nY E'xN>pt'ion . 
. · R1He M~. . .. . 

Ot!idal puhllcationl", ~<'lf-nntht-ntkntit'lti, H1il<- fl(l2: 
Perjqry. imp<'R('hinent of witnr~~ h~· e\'i<iE'tl('(S of (•()Jl\'ktion of rrirnr in,·olviuJ,! 

. 'tnl~e ~tat(.-til~ht~; Rnl!'' nmt·. . . 
Personal hi~tory. HearHny, ~E>nern llr;. antP. 
P~:>r:-:onnl injnr!e>~. mrdiC'nl nutl ~imilat e~p('nse>s, pnymel1t (Jf, nclriti~~ihility t<l 

prove liability for. Rule -!00. 
Personal representative of decenseu ,CliPt~,t. claim ot la\\;)~~~~di~n( -~)rlvi~<'ge, 

· Rule 602. 
Photo~rf\phs, contents of.~.,. . ..... 

Collateral matters, other E'\'ide>ncE' of enutE>nt~~ Rule 1()(.».' 
Definition~. Rule 1001. 
Duplicn t~?~. 

Copie~ of, admi~~ihility, Hule 1003. 
·netiu('(t, Hnle 1001. 

Fmwtion~ of-court aml Jtiry; RulE' 100~; 
· Lo~s or de~trn<"tion of ori1.dnnll", other E'Yidenre> of rontent~. Hulp-1004 .. 
Oppon<'nt, oi'i~itml in nos:-:t>sl'ion of. other Hitlenc-e of contE'nt:o;, Rull:' lOO·t 
Original,.·· 

De-fined, HniE' 1001. 
Not ohtainnblE:', oth('r evidencE' of content){, Rnlt• 100·t 

Other evidence of~ ndmisF<ihility, Rule 1004. 
Photo~rnph~. defil1<'d, Rule 1001. 
Proof of,. requirement of ori~iual; exceptitlll. Hnh• 100:!. 
Sumrparie.~ of.volmninou~ photo~:raph~. Hul!' 1006. · 

.·Te~.t~i:I}'lp.ny or clPPP~.i_tiq!t ox·":ritH;Il n~tnif'sion o(purt~·., proof h:r. Hul<' too~;:: 
Vol.t1m:i~rou~ phofoirat:ifi~. l'lllllitint.-ie~ of, H11lf.• 1006. . . 't'' 

Photostat:-;, "wrltin~:.;·• nn<l "r!'cording~" a~· inrludin~. <·outt>uts of writiu¢k!. 
etc., Hule 1001. 

Physical condition, 
Declarnnt unnhlE' to he pre)-:ent or te~tify at hearin~ lx'cnu~c· of. exi.~tin~ 

ph~·sicnl infirmity, ''.nna\·aUability ns witnesl'~· a:-; including, hear
sa~· ex('{>ption, Rule ~. 

Examination, phyl"ieinn nn<l psychotherapi~t-patif'nt privill:'g(•, Rule {"1()~. 
Henrsny ex('eptions, ~tatements rE':o:t>{>ctin~. H.ule 803. 

Ph~·sician, defined, ptivile~te, Rule 503. 
Ph~·sicinn-patient privil<'g(\ Hnle 503. 
Plans, 

Heiirsa~- exeeptions, ~turemt>nts re!-:pecting, Hnle 80~. 
Pro:9f. ,of, ad~issibllity of r\'ideuce of otlwr crimes; wrong;., or net~. 

· Rule 404. 

Plea of guilty, 
JudgmE'nt of conviction entered after. evidence of. · hear~ay excepti()ns, 

Rule 803. 
·: Offer· to ple1td g-uilt;\·; admii-;.;.;ihilit;\·; .civil or eriluinal nctious, Hule ·HO .. 

Withdrawn, admil"~ihility; .civil 'or <·rimiuul:H<:tion::;.- Uule ·HU. 

Plen of nolo eontendere, 
Adluissibilit~·. H\tlE:' 410 .. 
Of_fer of, admi~sibility, Rule 410. 

Pleas, . 
Guilty. Plea of (;!nnts, genf>rally, ante. . 
Nolo eontenden•. Plea of nolo rontendt-rE.', ~<'nE-rally; ant!•: 

Police, investi~ath-e reports. hearsn~; excepti01i, exclusion, Rule &Ia. 
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References are. to tectlona of.· ~eta . 
EVIDENCE, RULES OF-C~IiHnued .. 
Political ~uhdivi~o~ion~;. . 

Document~ of undet· OJ' not mule!' ~('al, !-1elf·anthentlration,. Hule 902. 
Identity of informet·, pri\'ilt~~<,>. Rule 509. 

Pollticnl vote, prh:llege, Hule GOO. 
PortrAit~. fninily1. hiscr·iptions on,· Rtnte111euts couct•rning, hcn~~uy ·exception, 

·Rule 803. 
Prejudice. Hias or prejudice, generally, ante. 
Preliminary. qUestions,· · · · 

. General!)·; Rule 104. . . . 
Of fact, 'inapplicnbility of rule!-~, Uule 1101. 

Presentation. See spe<:ific index lines under thi~ heading. 
Preservation, wrtting or ohj<>ct used to refresh memory, portion withheld, 

Rule 612. 
Presumptions, 

Generally, <·lvil nction~ and proct'edlng~, Rule a01. 
Applicability of federnl luw in civil cast'~, Uule 302. 
Criminnl cnse~. Rule ~o:t 
I<~orei,in public dc)cinuentl", treatmcr1t as ftn.thentic, Rule 902. 
Inco·u~i~tent:, Rul~ ·301. 
Per~ous. authorized to clnim lawyer-client privile~(\ Hnle 502. 
Signnture~. documents or other mntterR, fitenuineuess . or authenticity, 
. creation b~· federal or stute law, Hnle 902. 

Priest, "clPrgymnn" as meaniu~;· religious priYilP.ge,. Hule 505. 
Principnl nnd BA"ent, 

Hearsny, ~tAtements by afitcnts which nrc not, Rule A01. 
Liability, in~urauce ngainst, a<lmir:~sibllity to prove a~ency, Rule 411. 
Trade 8e(·rNs, JH'h·ileg(', Rule. 507. 

Priqtilig, "'\·ritings" uud "rPctmlings''; .. mdnchidiug, (iontents of wri.tings; et<.·., 
Rule 1001. ·· · · ·· ·· · ·· · · " ·7' · .· · · · · 

Privileges,· 
G~nerally, Rule 501. 

· Clniming without kno\\•lt•dge of jury, Hnle ij12. 
Comment upon or inferenct' from claim of, Rule 512. 
Disclosure of mntters~ rt-fnsnl, 110 privileJre rt'l"J>E!(•tinJr, Iht1e Ml. 
~xistence of, preliminary questions co11cerning, court determination, 

Rule 104. 
General rule of privile~e. generally, ante. 
Go\'ernmental, Hnle 008. 
Hnsbnnd~wife, Itnle f.I04. 
Identity of informer, Hule 509. 
Inapplicnbility of rules, exreption, Rule 1101. 
Lawyer-epe~t. Uule. 50'~. 
llntter di~<·losed ·nnder compulsion or without opportunity to claim pri\'i- ~ 

· lege, Rule 511. · 
Official information, Rule ii08. 
Physician,pntient, Rule. OO:l. 
Politicnl ,·ote, Hule 50ft 
l're\·entiilJt· nncither from·ll(.int:· witne8s, no privilet:t· ref;petti ng, Rule· 501·. 
Psychotherapist'-} HI tient;· H ulc' fi03i:v• . . . . · 
RecognizNl as only n~ prodded ·fot-;·Rnle 501. 
Refusul to he witll(>l"S; no privilegt- respecting, Hule 501. 

·Religious, Hule il()5. · ·. . . . .. · . . . · . . . 
Ruling of cou·rr on ~r(}nnd or £.>xe-mptinA' declarant from testifying. con• 

. ceruing subj~C't matter of his ~tntelll~nt.:!'lmavailnhllity ofwitiie~s" 
a:-~ including; hearl"n~· exceJltiou, Uule 804... ·· •·· •·•· .. ·· .. · ...•.... · · .. ··' ·. · 

Selt.-incriminnUou; .au:(!tised, iu>i wniYe<l when.e~an1fi1ed resJiectirig J:Jiatters 
relating only to credilJilit):; Rttle 608·. ·'.. . . . . . . 
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EVIDENCE, RULES OF...:_continueci 
Prf,•ilejrf.'l-1-Contiutted 

Stnte secrets; Rule 508. 
Testimony on relevant issue, identity of. informer, exception,, .. Rule 509. 
Trade secrets, Rule 507. 
Wat\•er by voluntary disclosun-, Rule 510. 

Probation, grantin·g or re,·oking, inapplicability of. rules, Hule 1101. 
Proceedings. Actions and ·ph>ceedings; generally,·ante. · · · · 
ProreRs( used to produce result, etc.,· authentication ·and identification, con-

formity with requirements, Rule 901. · · · 
Production of, 

EvJdence or documents, ' 
.«'' Voluminous· writings, recordings '·or, photographs, . court order, 

Rule 1006. . 
.,Vriting or object used· to ·refresh m~mory,"Rul~-: s12 .. 

Objects. or writing; :refusal~ no privilege respecting, Rule· 501. 
Proof. See si)Edfic index lines tinder this heading. 
Property, records 6t or statement::~ in documents affecting an interest in, 

hearsay exception, Rule 803. 
Psychother~pist; defined, privilege, Rule 503. 
Psychotherapist-patient prh·ilege, Rule 503. · · 
Public agency. Agencies, generally, ante. 
Public documents. Documents, generally, ante. 
Public office, 

Investigative reports prepared by or for, hearsay, exception, exclusion, 
Rule 803. 

Records and repor:ts, hearsay exception, Rule 803. 
Public:.9fficers and employees; · 

· D~cuments under o.r not under seal, self-authentication, Rule 902 .. 
Lawyer-client privilege, excepti()n, Rule 502. 
Marriflg;e_, qaptismal and similar <-ertiflcateH, statement in by person 'per-

forming cereinon)·~· hea.rsay exception, Hnle 803. 

Public ._oftichlls. Pu~lfe'ptficers·_and. employee~. generally, ante. 
Public reeords. :Ueco.rds and recording; gene.rally, post:· . 
Publicatio.ns. Periodicals, generally, ante. 
Punishment. Sentence and punishment, generally, post. 
Purpose ot rules; Rule 102, 
Rabbi, "clergyman" as. nteaning, ~ligiotis privilege, Rule 501'l. 
Reasonable doubt, proof. ~~~~d.- exi-s.te~~e ot' pres~~ed fact establishing guilt 

or comprising element. of offense, etc., Rule 303. 

Records· and re~ording, .·.. . . . , 
Absence of public record or entry, henrsay e-xception; Rule SO.:t 
Authentication and identification, conformity with re<)uirements, Rule 901. 
Certified copies, ~If-authentication, Rule 902. 
Contents of, · · 

Collateral matters; other eridence of contents, Rule 1004. 
Definitions, Rule 1001. 
Duplicates, · · 

Copies of, {ldmlssibility, Rul~ 1003.· .. 
Defined, Rule 1001.-

Functions 'of court and jury, Rule 1008. 
LOss or destruction of originals, other evidence of contents, Rule 1004. 
Official records, proof of, Rule 1005. 
Opponent, original in possession · of, other eYidence of contents, 

Rule 1004. 
Original, 

Defined; Rule tOOL 
Xot obtainable, other evidence of contents, Rule 1004. 
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EVIDENCE, RULES OF -Continued 
Ht><·or<l~ nn<l l'l'<'ordin~-Continn{'ll 

('ontl•nt~ of-f'ontinn('(] 
Othe:r e~idetire of, admis~ibility. Rule 1004. 
"Photographing'! as including, Rule 1001 .. 
Proof of,. N>quirement of ori~inal. excyption, Rule 1002. 
Recordin~s. defined, Rule 1001. 
Summaries of volumlnotts recording~,. Rule<lOOO. 
Testimony or deposition or written admission of party, proof by, 

Rule 1007. 
Voluminous recordings, summaries of, Rule 1006 . 

. Family hi~tory or recordt( Hearsay, generally, ante. 
Otter·· at proof and :ruling on, Rul~ 103. 
Recollection, hearsay exception, Rule 803. 
Re_gulnrly cond\tt'ted businesR acth·ity, hearAay eoxceptlon, Rule 803. 
Religious organizations, hearsay ex<.'eptions, Rule RO;\ .. 
Statements recorded, remainder or ]iurt. of, intro(lnction •. Rule 106. 
Snmmarie!'l of 'content!' of YolnminOU!" recording~. Rule 1006. 
Vital stati~tics, henrsuy exc<'ption, Rule 80:l. 

Rehnbilitation, certificate of, conYiction suhject of, impeachment of witne~s 
by e\'idence of eonviction of crime~ effect, Rule 6Q9, 

Relative!'; blood or marriage, relntion~hip by, 
Hecord!' of religious organizatfons, hear~ny ex<>eption. Rnle 80:l. 
Stntemen~ of dE-Clarant concl'rnin~. b('nr~ny exception, Rule 804. 

RelNl~l' on haii or otti·ern•i~e. innpplicnhility of rnle~. Rule 1101. 
ReleYant evidence, . 

·a f::ee, nli-:(l;· Admi~!'ibility of E'Yiden('(>, gen<>rnlls, nnte.. 
CharnrtE>r eYide;nee. generall~~; n~te. · .t. · · 
Defined.- Rd-te 4lll. . 
Exceptions as to admissibility; Rule 402. 
Exclusion on f;rrounds. ·of prejudice, confu~ion; .wa~te of time or need

les~ pn•l"enta~iot' of cuJuulutive e\'idt•nce, Rule.403. 
Fulfillment of condition of (act,. relevancy of eYidence d€-pendent upon, 

admi!'~lon, Rul<' 104. · 
Generall~· adri1i~~ible, Rule 402. 
Habit of person, Rule 406. 
Irrelevant evideu~ inndmissihle, Rule 402. . .. 
~Ietnod.of prosing h~bit or routine prnctic:'E', Rul(' 400. 
Sub~equent reml'dlal nu:insnre~. Rul{40i. 
Testimony on, privile~re, identity .of int6rritPr, exception, Rule 509. 

Religious belief~ or opinions, credibility of witness, n<lmisslhility to impair or 
enhance, ~nle 610. · · · 

Religious organizations, 
Certain functionary of, "clerf;rym.an" as meaning, religious privilege, 

Rule 505·. 
Re~ords of. hearsay e?=ceptioi1. Rule 803. 

Rl'medinl measu~es, occurrence after event• Rule 40i: . 
Reports; .. 

Authentication ~nd identificRtion, conformity \\'ith requtr.emr.nts, R11le 901. 
Investig·atiY~. · . · . , . 

Police. un<l lnw enforcement J)('r~nnel> henr~ny exceptio.n, exclu~ion, 
Rule 80.'3. · 

PrepB,re& by or for goYelTiment,. public off..ire or n~enc~;! hfarsR~~ ex· 
· ception, exclusion, Rule 8o3: · · · · · 

Public report:-:,. henr~ny ~x{-eptiim:-:, Rule 803.. . .. · 
He,:ularly comlnrted nctiYit~· .. lH .. 'tlrf.lay exception;, Rule 803: 

Reputation> Hearsay, ante. · · 
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,., :·EVIDENCE, RULES .OF-c6riflflti~d· 
Request. . · . . "'"''·'< ... ,. · ··• •··· ···•··• .. . : ... 

Judicial notice, •opportunitY•· to IX> ... · heard·· as Jo . proprietY ,:.Qt. taking; 
Rule 201. 

Limited 'adrnissiblllty Of evidenre,.Rnle 105.· ·.. . .· . . . , .. , 
· Prior statements ot witnesses. showing or df~clo~in~ tq ()Pii~sil)g ~\lnsel, 
· :··.·-~:.. ·:~·Rule· 613~. . . . , . . . . ... . . . . · . · · ··· ··. ·'· · .. : ...... ~ 

Review. Ap~al·and review, gen~rally, ·aJ:~Je.·.•·:. . . ,:::.. ,·.. . . 
:Rhigs;:.·'engra\~ln~S,:, 'sta teme'nt~ .con~rnlng;~ he.a rsa y. e~~p~l()n, R ulP. 8()3,. 
Routine practlee of organlzntl'ons;·.releyant evtdeQce,. Rule:406· . 

· Rullngs on e:vldence, generally •. Rule 1()3, ... · . . :'>''·:'· ·:·., . , •.. , .. •. ·:.· .. 
Science,. learrie<:l treatises, .statementR in, hearsay exception, Rule. 803 •.. 
Scope ot·rnle8,-Rul¢ lOt>;· · . . ·• ,·.··· . . · ·., ._. :> ··:- · • .· ·.. .. . · 
· Judicial notice of adjudtca.th·e factsr.J:'ule respe~ttngt.Rl1J~:2Ql. 

~P.resumptions,··tn·crlmlnalcases;•Rule Soo.· . .. . ·· · · · . 
Sealing• and preservation of testimony :on: relevant .Jssue,.,ex~ptioJ.l, privilege, 

· identity~of Informer, Rule 509. · 
Seals;·. domestic· public drlctifuents under> or not under,: extrinsic·· evidence of 

auth~nticity as condltlorf precedent to admissibility not required, 
Rule-''902:,;·}.·.·::.: •.. , -'·.· ...• , .. ·. ·· · .... · .:.>,:. ·.·.·. ·:···<: 

SeD.rchesjind·.~izures·,:.·~~~rants.:is~~uance,· inappll.cabHlty of'orules;:Rule.·llOl. 
See~et~ rif -~tat~'- an(f ·othe~ official·. irifo.rtiiation; go~~errimei}'t-~1 . privileges, 

Rule 508. · 

Self-incriminntfon>not -wah·ed by accused or other' witness when' examined 
respecting matters relating only to credibility, Rule. 6Qs; 

Sensation, hearsay exception; statement respeeting, Rule 803. . ... ~ . 

SentE'nce ari·d punishin~ht, 
Death perialt~\ generally, ante. . . ; ' 
Itn:P,e~chment of .~r~dlblllt;y. of wttne~s . hy conviction of crime· puniRQable 

· -.:'': :··tiy·'imprisonrii'E'nt•excee(llng·oiie ~·ear.rRnlE.' 609: · . , · · .,:_.~\'~:' 
Judgment of previ()U~ conYiction of (!rime punishable· by imprisonment in 
·. ·: . · · · exre.ss<·ot•otie· ·year,; e\'iderice· of;' hearsay exception;. Rule 803. . _ 
fr~dings; inapplicabllity, Rule 1101. · · 

· "ShO·rt\.titi:~.:ot· .~rril~:s;:··.Rti~e.~.·i,1Q2~·: ~-. · 
~ ,. : .· ·, .. .... . ."',· .· ·": •' ... -~ ' :• ~ •· ~·· . 

Signatu~~;y ... ;.:·. . .. . .. · .. · .. · ... .· .. ·. . . .. . :: . . ... ·• , .... , .. 
Commercial. paper and related doctJptent&, self~att,the.ntica.tfon,,Jll.)le 902. 
I)Qrnestic·,publl,c. d~Qment~ under or not under seal, selt~auth~n~icat,ion, 

Rule 002. ·· · · · 
Sign~ .• pUroQtti.ng ::tQ, ~: atfi.x~d,I,n. C\Wr~ .ot ,buslness_.. and )ndic~J,ti n~ .9.\\"pershlp, 

control or origin, seu:~.~u,tlientication,: :Rule 9()2., . . . . . 

Specim~n~.·· comp~I"i$Qn::. by trier orex~rt wit~es.s, au.then,ticati()ll.ap~J«lt!ntffi-
. cation, conformity with requirements, Rule,9()1. · ·, - ' ., 

State .. agencle.e~•. documents .of under or not ... under E;ea};. ~lf~authenticaUon; 
--Rule 002. · · · :- · · · 

State officers and employ~s . .- Public. otfice,r~ a11d employees, g~ner~lly, BJ,ltE'. 
Statements, , 

Extrinsic evidence of prior inconsiste.nt statement of , witness, admissi-
, biJ~ty,• Rule .. 6.131 . . .. ··· . • ...... ·• ,· . .• . . . . .. · • 

Guilty, •'o.tfe.r ... : t() :·plead. ~,~r .. withdrawn·,plea ·. of,-,_statemell.tS;·· rel~_ting. to, ad~.~·--
.- · .. mis~ibility,:;R ule 4.10~ · · · · · · · · · 

Hea.rsay, ~nte. · . . . . . . .·. . . . 
1\o:{:ade tn. compro,mi~ of cJalm negotiations,. adniissibllfty,. Rule 408. 
Nolo ronteil'dere;··j)Iea. of or offer to plea, statements relating to·; admissi-

billty, Rule .. 410~ . .. . .· .· .· .... ·. . . . · . · · 
·Prior staFem.ents or· ~·Itnesses~ . exa·mh:uition.· concerning,. Rule 613; 
Recorded~ reinah'ider or part of, introduction,. Rule 106. 
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EVIDENCE;: RUI.~ES OF._Continue.d 
States, . 

Documents of under or not i.mder seal, self-authentication, Rule 902. 
Idehtity'of informer, prh·lle~. Rule 5()9. 
Presumptions creat('d .by law,. signatures, documents· or other matters, 

. genuhie~ess or authenticity, Rule 902·. .• . . . .. 
Reputation cO~~rnlng boundaries or ~eneral hiRtory important to state 

in whlch·loeated, heaM~ay exception, Rule· 803 .. ' .. 
Suprem~ court, states, generally, p6st; 

Statute's, . _; , · _ 
Authentication ond identlficotlon, methods provided by, Rule 001. 
Governmental privilege,· Rule 508. ' 
Writing, reeord, or photograph, contents of, requirement of· original ex

cept'aspr()videdbY; ,aule 1002. 
Striking testimony, 

Criminal: cases; writing or .object l,lsed to re,re~h memory, faUure to ~r<r 
. d~t~.o.t delly~r' as grouildfor, Rule 612. . . .· _.,·. ... · .. • 

Effect Of stistaiiling claim of .governmental privile~~ter Rnle 508~ 
Subscribing.·:woitness; tcstimoor of tinneceHsnry to. authenticAte a writing. un

. le$S r~qutred by laws Of jurisdiction governing validity Of Writing, Rule 003. ···< ·· · ·. ·. · · · · .·. .·· ·.·. · ·. . · · ··•··· · 

Snbsequentrellledial measures, admissibility, Rule 407. 
SubstanCe or- other. dlstincth·e characte-ristics, ··authentication and identifica

tion~ conforrility with requirements, Rule oor.· 
Successor, trustee ·or similar representatiYe of eorporation. association or 

other organization, claim of lawyer-client prh·ilege, }tule 502. • 
Summaries, voluminous writings, recordings or,. photographs, . conte~tS of, 

. . . , ·.\RJ.lle .. l()96 ... · .. •. ... -. , . . .. · .. ··. . . . ... ·. ;: . . ·•· ··· .. ·.. . . . .. 
Supporting credibH~ty, of witness.e.s·~ .•. '"Credil).ility ot*·itpesses~ generally, ante. 
Supr,eme cou,rt,_ st.ate~:>. :, •. < . , : · .· .. , • · ~· .•. · ... · • . .. • . . ,~ 

Auth~nti~adon·, ~nq identification; methods. provided by .. rules ·prescribed 
by, Rule 901: · · . :. . .. ,. :· i'> :'- .... .,_,. . . ,_ .. · .. ,·.;·~:· · 

Writing, recording, or photograph, contents. of rf!{:Jnirenient of original 
except as otherwise proYided by rules adopted by, Rule 1002. · ... 

System used to produce result, etc., a,uthentication and identification; eon-
..... formity,'wtth requirem·ents, Rule· 901. _· . . . · 

Tabulations used and reli~ on by public or persons In particular occopations, 
hearsay exception, Rule 803. 

Tag ·purporting to be. affl~ed ·tn· ·rourse of _business and indicating ownership, 
control or origin, selt:tdentification,· Rule 902; · 

Telephone. conversations, auth.entication aiid- .identification,· conformity· with 
requirements, Rule· 901, 

Territbries, 'd()Cumerits of· under or not under seal, self-authentication, 
Rule 902: 

Testtui.ony. See ~itic index lines under this beading. 
Tiii1e, 

· · J'udfctafnotice,.taklri.g of, Ru'te 20L . . .. 
. limit, lmPe~chrnent by. e,·~dence o~ con,;iction·~ b~ crime; Rule 609; 
·Needle~si COilSUinptiO~·,Of,;court·. control Ofipl()deand< _order of:fnterrogat· 

· tn~ wltnessesin presenting c,;idenc~ to a·vold, ·Rule 611. 
·wast~ of, ~X.clusion of relevant evidence on grounds of. Rul,e 40:t. 

Tom'bsto#es,, · .. ~ngraYing8 ,on, statements &meerning, .·. he·ars~'y :~xception, 
· - Bute-: so:t · · 

Trade 111~~~ipJlo.Ps .. purP.?rtingt<?,l>e· .. afflx~4.·ln.cours.~ ·~(5~u.:'ii.IJess and, .Jndicat· 
ing o"~Iiersl:lip, col}t.rol: ·or, 9r;igtn. ·se~f~lct~nttticatlop, Rule 902: 

Trade secrets, priYilege~ Role 507: .. r:, .· 
Treatises, learned. statements in, hearsay exception, Rule 803. 
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EVIDENCE, RULES OF-Continu~g 
Trial, 

Jury, generally, antE;>.· 
Writfng or ohjE;><'t u~rl to rE>frPsh mrmor~·. n<l~·er,s~ J>arty E;>ntitle4 ~p p~o-. 

du<'tion nt, Rule 612. 
Trier of !net~ .Jury, ~en<'rnlly, nntE;>. . .. · .. ·. , 
Trust Terri torr of Pacific Island~. docum<'nt~ of under or not, lmder S.el_tl, sE;>If;: ·: 

nnthentfcntion, Rule 90'~. · · ·.·. · · 
Typewriting, "writings''. and ·~rE>cor<;J.ings'' ... a.~. lnCiu4tng,· conten~!:i o.t ~riting~. 

etc., -Rule 1001. 
United .States,·,~, -·· . .. . .· ,:.·, . \ . 

Docnments .. ot imder·or ·not under seal, self-authentication, .,Rul~·9Q2; 
IdenJ}tY'9Nn[or_m,~r;:~Pr:,i!U.ege,;~~~e.5()Q• _ . . . .. .· . _ · ·- · ,. · 
Pre~hmption created hy law, signatures, documents ·or. other ma.tte,rs, ~E"n-

uineness or authenticity, R~1le-~~ . _ _. . ·: .. · · _ · 
rrus, hearsay exeeption, statement con-eerritng inscripti-ons on, Rule' 863~ -
Verdict; inQUiry.·int_oy~lidity of, t~s~imony.otjurorin.conneetion \Yith, 

. ·- restrf~tion an4;exceJ>tto.n, -Rul~, 606 .. --• ... _··.· _ -
Victims of crime, character evidence, l{ule- 404. _ 
Video tnpes, -''photo~raphR" as including, contents · of photographs, ~tC'., 

- Rule lOOL< 
Vitnl statistics, r(>cord~ of. hen r~n.r E;>xception, Rule 80:l; 
Voice i<lentificntion, nuthenticntion and identification, contormi.ty. with re

quirements, Hule 901.· 

Voluntary disclosure, 
Identity of informer, exceptlong, Ritle 509: 
·wilh•f'rofpritilege by-, Rule 510~ 

w~ivet,:P.r~-,~~lege, h~·:;,~oh1ntary di~clo~'ttre; Rule 510. · 
Warrant'~., arre~t. i~:.;unn~;' pro<'N>din~~ for, innpplicahility, 'I~nle'·llOl. 
Weight of e\'idE>nce, preJiminnry qne~tion~. rule con~erning aF: not· limiting 

. right of pn~ty _to intro<lnce e,·iderice rE-specting, Rule 1()-F 
Who may claim--priviiPg~. 

Husband-wife, Rule 5Qt _ _ 
Identity of lnfot"gwr. _Rt~ie '5(>9. 
Lawyer-client, Rule 502.' · · _ . .. . . . .. · .. 
Ppysl~i;&n an<:I ps..rc~Joth~rapts.t-patlent,_ Ruie.503. 
R'eligfous prh·it'~ge,' ihile 505. · · · · 

Will~. stntement ot memory .or beli(\f rt-lnting to executiou, revo<?ation,- identi-
tiCilti'On- .. or tei-n1s ot:: ·· fie·arSliY.J _ e .. XCl"ii'SlOii·~···. ~~-~-Ie _ '$03-~ - ... --. .. -- 7 ~-. ,._-

Witnesse~.. __ , .. ·.· .. ·.·· ... ······ .· .. , .. · . .. · 
Bins or preJudice, genernlly ,· aine. 
Ca.lllng_an<} i_n~.~r.rpgationo~_hy <:ourt, Rule 614. 
Char~cter evidence,· Ruies 404, r,Or to- 009~ 
Competency, · · 

General rt_~le, Rule 601 . 
.Judge, nui~- oo~c ·· · 
Jurors, Rul~.aos. 

Credibility of witne~~~. ~eneraliy, antt• .. · 
Cross-ex~mJil~tion~· ~~<'r~lly:; .. jlrite.:,<:.-.. - - : 
Ex.arninatioli'; prior ~t.atements of,-- Ritle 61::h '
Exclusion of, Rul<' 615. 
Extrin,!i';iC e\·iuE>nl'E' of prior in<'on:-:i:->t{'nt stntemE:-nt or,· Hule- 61~. 

Harasl:'meut or undue embarra:.:=--mE:'nt. control J.~- (·out·t of mo(]p niHl or<h.•r 
ot interrogntin~ witnes!o:es and presenting eviden<.·E:- to protE;>ct from, 
Rule 611. 

Hostile witnes~E'S, interrogation by leading questions, Hule 611. 
Impeachment of witnes~e~. generally, ante. 
Interrogation; mode and order of, control by court, Rule 611. 
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EVIDENCE, RULES OF-Continued 
Witrw~~fls-C'ontinued 

Lack of personal knowledJte, Rule 60'2. 
Lending qu·estions{· Rule 611. 
Oaths and affirmations, Rule 603. 

Inteipreters, Rule 604. 
OpinionEt and 'expert'tl:'stimony, generally, ante. 
Petsonlil knowledge, e,·idence to prow, ·Rule 602. 
Prior st-atements of, examination concerning, Hule 613 . 
. Privileges, generally, ante. 
Qualification, preliminary questions concerning, court determination, 

:Rule 104.-
subscribing witness, testimony of unne<'essary to ·authenticate writing, ex-

ception, Rule 903; · 
'Yorcls and phrases. Definitions, generally, ante. 
Writing, . · 

Containing matter not relat~d to subject matter of teRtimony, excising a·nd 
ordering delivery of remainder to p'ttrb entitled thereto, refreshing 
memory, Uule 612. 

Contents of; 
Collnternl matters. other evidence of contents, Rule lOOt 
Definitions, Rule 1001. 
Duplicates, · 

C()pies of, admissibility of, Rule 1003. 
Defined, Uule 1001. 

· J:o~unctions of court and jury, Rule 1008. 
Loss or destruc·tion of originals, other e\' idence. pt. contents, Rule 1(.)04. 
Opponent, originul in pos~e8~ion .of, other: .evidence. of . contents, 
· ·'·Rule 1()04. · .. · 
Origin·ai•; ., . 

Defined, Ru.le 1001. . . . .... , 
Not obtainuhh:O: other. e\'idencc of contents, Rule 1004. 

Other evidence of, admissibility, Uule 1004. . . . 
Photo~raphing, "writings" as inc:ludipg, Rule 1001. · ·· 
Proo.f of, rennirement of ori~tinal, exception, Rule :l002~ 
Summarie!ol of voluminous writin~~. Rule 1006. · · · 
Testimony or deposition or written· admission of party,. proof by; 

Rule 100i. 
VoluminOP"- writJng~. 'summarle~ of, Rule ·1000. 
Writini:F-, defined, Rule 1001. · 

Examination by court in camern, writing or ohject used to refresh memory; 
Rule 612. 

:-\onexpert opinion Oil hnmlwritin~, nuth(•HtiCiitiOil and ideritificntion, COil~ 
formity with r~quirements, Rule 001. · 

Remninder or pnrt of, introduction, Rule 100. 
Subscribing witness, te~timony of unnecessary to· authenticate, exception, 

Rule 903. 
Summnrie~ of. ron tent:.. .. of Yoluminon~ writi.ugs,, Ru~f.: l{)()(r · 
Used to refre~h u1emor~·. Hnle 612. · ·. · 

X-ray filml'l, :"photo~raph$;": a~ including,. conteritR of pliotogr~phs; etc,·;· 
Rule 1001. 
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