
Memo

To: 

{law clerk}
From: 

Judge Cheri C. Copsey

Date:

{date}
Re: 

Duty of Confidentiality Acknowledgment

The purpose of this memorandum is to explain the duty of confidentiality court personnel owe to the Court.  Please carefully read this memo.  You will be asked to sign the bottom indicating that you have read the memo and understand the duty of confidentiality you owe to the court.

There shall be no disclosure of any information obtained through your position or discussion of any pending cases with people who are not members of the court staff bound by confidentiality.  The Idaho Code of Judicial Conduct makes it clear the judge has a duty to see that all court staff maintain the integrity of the judicial system by not inappropriately disclosing information obtained by reason of employment with the Court.   Any disclosure of such information is a violation of confidentiality. 

“Judicial employees, whether they be law clerks, secretaries, [court reporters] or courtroom deputy clerks, enjoy access to a judge’s innermost thoughts; they consequently bear a duty of loyalty and confidentiality.”  United States v. Kraus, 137 F.3d 447, 456 (7th 1998)(internal citation omitted).  Due to this access, “coming from an employee of the court who occupies a position of enormous trust, any opinion voiced by the clerk [or other member of the court’s staff] was bound to carry far greater weight than the opinion of a mere bystander.”  Id. at fn 9.  

The Code of Judicial Conduct expressly permits judges to consult with “court personnel whose function is to aid the judge in carrying out the judge’s adjudicative responsibilities.”   Canon 3(B)(7).  This requires such court personnel to be bound by the same rules of confidentiality as the judge. If court personnel were not bound by confidentiality it would not be possible for the judge to discuss cases with court personnel.

The Idaho Code of Judicial Conduct, Canon 3(B)(11) requires that “a judge shall not disclose or use, for any purpose unrelated to judicial duties, nonpublic information acquired in a judicial capacity.”  Canon 3(C)(2), provides in part, “a judge shall require staff, court officials and others subject to the judge’s direction and control to observe the standards diligence that apply to the judge.” This clearly places the burden upon the judge to ensure that members of the staff, and all those subject to direction from the judge, also comply with this requirement of keeping nonpublic information confidential.  Nonpublic information, 

denotes information that, by law or rule, is not available to the public.  Nonpublic information may include but is not limited to:  information that is sealed by statute, court order, or court administrative rule, impounded or communicated in camera; and information offered in grand jury proceedings, presentencing reports, dependency cases or psychiatric reports.   

Because a Judge’s staff owes the Judge a duty of confidentiality, no member of that staff may disclose information that the Judge herself may not disclose.  Court personnel may not, at any time, disclose information that is not in the public record.  The Code of Judicial Conduct further restricts the Judge and court personnel from making any public comment on a case until the appellate process is completed.

A judge shall not, while a proceeding is pending or impending in any court, make any public comment that might reasonably be expected to affect its outcome or impair its fairness or make any nonpublic comment that might substantially interfere with a fair trial or hearing.  The judge shall require similar abstention on the part of court personnel subject to the judge’s direction and control.

Canon 3(B)(9). 


The court reporter, bailiff, in court clerk, secretary, and law clerk, may not publicly discuss any case until such time as all appeals have been completed.  If any comments are made once the appeal process is completed, comments may only be made to the extent the information commented upon is contained in the public record.  At no time may any information contained in any sealed or nonpublic portions of the file be revealed or commented upon.  


Idaho’s Code of Judicial Conduct, Canons 2 and 3, require a judge to uphold the integrity of the judicial system and avoid even the appearance of impropriety.  In order to maintain the integrity of the system and avoid the appearance of impropriety, the Court must ensure that members of its staff maintain confidentiality.  There is little that could more effectively undermine the integrity of our justice system than members of the court staff personally profiting from or commenting on cases before the Court the staff member serves.


Confidentiality applies both to statements made publicly, such as to the press, and statements made privately to friends, family, or acquaintances.  Instances have arisen where news reporters have called court staff in an attempt to obtain information about high profile cases.  People who are aware of where you work sometimes ask questions that you could easily answer, such as what the Judge is going to do, but any answer would constitute a breach of confidentiality.  It is important to remember once you reveal information to one person, you cannot control how he or she treats the information.  Overall, it is best to avoid even the appearance of impropriety.  Refer any media calls to the Trial Court Administrator’s office.  

If you have a personal relationship with anyone else in the legal community, it is best to let the Judge know about it up front, instead of waiting until a possible conflict arises.  This by no means is to suggest there is a problem with such a relationship, however, problems have arisen in the past when the possibility was not addressed.  Living in a small community like Boise can create more issues with confidentiality because so many people know each other and know what is going on in the courts.  Recognizing this, it is best to think about how you will handle such a situation before the situation arises.  Always err on the side of confidentiality.


Please sign this letter acknowledging that you understand the duty of confidentiality you owe to the Court.  By signing you are expressly agreeing to keep confidential all communications between you, the judge, other court personnel, and communications made to the Court that involve court business.   You also acknowledge that you will have access to sensitive and private information of many different forms and that you will keep that information confidential.  

________________________________________



____________

Signature








Date
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