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TIPS ON PUBLIC RECORDS

1. Read Rule 32!

2. Pay attention to time limits!  Within 3 working days you must:  

(1) disclose the records; 

(2) deny the request; 

(3) refer the matter to your custodian judge (who has 10 days to decide, unless the judge orders a hearing); or 

(4) notify the requesting person that it will take more than 3 working days to decide whether the request should be granted or to locate and retrieve the records, in which case you have 10 working days from the date of the request to respond.  

You need to have a reliable method of tracking requests, including the date when the request was made, the date a response is due, and any action upon the request.

3. If the request cannot be granted easily and immediately, it’s a good idea to get it in writing.

4. If you have any question about a request, don’t hesitate to refer it to your superior or your custodian judge.

5. You should not ask persons the
6.  reason for seeking the records, except in certain limited circumstances.

7. Stay cool, collected and courteous.  



WHAT RECORDS ARE AVAILABLE?

· The judicial department’s declarations of law and public policy and . . . the records of all proceedings open to the public” – listed in more detail in subsection (d)

· Exceptions:

· Records listed in subsection (g) 

· Other records sealed or redacted by order of the court under subsection (i)


THE REQUEST – SUBSECTION (j)(1)
· May be made by “any person”

· Must clearly identify the record so that it can be located without extensive research; continuing requests for documents not yet in existence will not be considered

· Should not ask why the person wants to see the record – I.C. § 9-338

· You may verify the identity of a person seeking otherwise exempt records about himself or herself

· You may ask that the request be put in writing, including the person’s name, mailing address and telephone number


WHO DECIDES WHETHER TO GRANT THE REQUEST?
Custodian of the records – subsection (j)(2)

· For case files: the clerk, or a deputy clerk designated in writing by the clerk

· For records not in case files: the Trial Court Administrator, or a judge designated by the ADJ

Custodian Judge – subsection (j)(3)

· For case files: the presiding judge, or a judge designated by the ADJ

· For records not in case files:  ADJ, or judge designated by the ADJ


THE RESPONSE TO THE REQUEST – SUBSECTION (j)(4)

· Within 3 working days of receipt of the request, you must:

1. Disclose the record

2. Refer the request to the custodian judge

3. Give written notice of denial, or

4. Notify the person making the request it will take longer than 3 working days:  (1) to decide whether to grant the request; or (2) to locate or retrieve the requested records.  You then have up to 10 working days from the request to respond.

· No duty to compile or summarize information contained in records, and no obligation to create new records 

· Costs for copying:  

(1 )
$1.00 per page for paper copies of records in case files.  

(2) 
Otherwise determined by order of the Supreme Court or the  Administrative District Judge in accordance with the provisions of I.C. § 9-338(8)


I.C. 9-338(8)

· Agency may establish a copying fee schedule

· May not exceed the actual cost to the agency of copying the record

· Shall not include any administrative or labor costs resulting from locating and providing a copy of a record, BUT

· May establish a fee to recover labor costs if:
1. The request is for more than 100 pages

2. The request includes records from which non-public information must be deleted, or

3. The actual labor associated with locating and copying documents for a request exceeds 2 person hours

· For providing a duplicate of a computer tape, computer disc, microfilm or similar record, the agency may charge a fee
· May not charge for copies or labor when the requester shows:
1. Inability to pay, or

2. That the public’s interest or the public’s understanding of the operations or activities of government or its records would suffer by the assessment of the fee


HOW DOES A PERSON CHALLENGE A DENIAL?  SUBSECTION (j)(7)
· If denied by the custodian, may file a request for a ruling by the custodian judge

· If denied by the custodian judge, may petition the district court within 180 days after the denial – I.C. § 9-343


RECORDS EXEMPT FROM DISCLOSURE – SUBSECTION (g)

· Restricted by state or federal law

· PSIs

· Search or arrest warrant affidavits, pending return of warrant

· Unreturned search warrants

· Unreturned arrest warrants or summonses – but may be disclosed by law enforcement

· “Wiretap” orders, documents and recordings

· Grand jury records

· Names of prospective jurors and questionnaires 

· CPA and JCA

1. CPA records

2. Juvenile case records – sealed until admit/deny hearing – then decision made by judge

· Mental commitment case records, with exceptions

· Adoption records, with exceptions (non-identifying medical information, or where there is a compelling medical need for disclosure)

· Termination records, with exceptions

· Consent for minor abortion (judicial bypass proceedings)

· Sterilization proceedings

· Document filed or lodge in camera (for the court’s viewing only)

· Domestic abuse (civil protection order) records, except for orders

· Records gathered to assist the court:

1. To determine an individual’s need for counseling

2. To assist in appropriate disposition, including ADR screening report

3. To provide a recommendation regarding custody of children

4. To provide the court with a psychological evaluation of an individual

5. Family law case information sheet

· Judicial work product

· Personnel records, with exceptions

· Applications and testing to be included on a court roster

· Confidential computer programs and related records

· State law library patron records

· Allegations of attorney misconduct received by Idaho State Bar

· Bar applications

· Idaho Judicial Council records

· Bulk distribution of electronic court data


PERSONS WHO MAY BE ABLE TO VIEW RECORDS, EVEN IF EXEMPT – SUBSECTION (c)
· If approved by the custodian judge, state and local official when examining records in the exercise of their official duties

· Parties to an action and their attorneys, unless restricted by order of the court, except for (1) adoption records, (2) termination records, (3) documents filed or lodged in camera, and (4) family law case information sheets
· Disclosure by custodian of statistical information not descriptive of individual persons
· Employees exercising right to access of their own personnel files
· Court personnel working under the supervision of the courts who are acting within the scope of their duties


SEALING, REDACTING AND CLOSING OF RECORDS BY THE COURT – SUBSECTION (i)
· “Sealed files shall be marked “sealed” on the outside of the file.  Sealed or redacted records shall be placed in a manila envelope marked “sealed” with a general description of the records, their filing date and date they were sealed or redacted. “ 
· “When the court issues an order redacting records for purposes of public disclosure, the records in the court file or in the custody of the court shall not be altered in any fashion.  The originals shall be placed in a manila envelope marked “sealed” with a general description of the records, and a redacted copy, so marked, shall be substituted for the originals in the court file.” 
· “When a file has been ordered sealed, or when records within a file have been ordered sealed or redacted, the electronic record shall reflect such action and shall be limited accordingly. “  (Case Sealed By Court Rule or Judicial Order) 
· “An order directing that records be redacted or sealed shall be subject to examination, inspection or copying by the public to the extent that such disclosure does not reveal the information that the court sought to protect in issuing the order. “
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