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WARRANTS:  
Warrants are most often encountered in criminal cases.  However, they may also be issued in civil cases, such as child support enforcement or collection cases against a judgment debtor.  Criminal cases involve a variety of warrants designed to bring people before the court to address criminal charges as well as search warrants.  The procedures for working with warrants, civil or criminal, are similar.  However, there are some differences depending on the type of warrant used.  
It is in the magistrate division that most warrants are first issued.  I.C.R. 4(a).  Though district court judges and even appellate court judges have authority to issue warrants under Idaho Code §§ 19-502 and 19-503, clerks of the magistrate division will have the greatest exposure to warrants and the warrant process.  No warrant may be issued unless the court has made a finding of probable cause, which can be done with sworn affidavits, sworn testimony, or both.  I.C.R. 4 and 41; I.C. § 19-506; I.C. § 19-4403; I.C. § 19-4404.  
Warrants for the arrest of a person can remain active indefinitely until served or quashed by a judge, while warrants to search a person, place or thing must be executed and returned to the issuing judge within 14 days.  I.C. § 19-4412.  Any time a person is arrested pursuant to a warrant, they must be brought before a magistrate within 24 hours (excluding weekends and holidays) and informed of the reason for their arrest and their rights.  I.C.R. 5(b).  When a warrant is served, a Return of Service must be filed with the court by law enforcement.  I.C.R. 4(h)(5).
The officer executing a warrant shall make return thereof to the issuing magistrate or any other magistrate before whom the defendant is brought pursuant to Rule 5.  At the request of the prosecuting attorney any unexecuted warrant shall be returned to the magistrate by whom it was issued and shall be canceled by the magistrate.
TYPES OF WARRANTS:  
A. Arrest Warrant - After a complaint is laid before a magistrate, (which may be in the form of the Idaho Uniform Citation for a misdemeanor), the magistrate may issue a warrant for the arrest of the defendant, only after making a determination that there is probable cause to believe that an offense has been committed and that the defendant committed it.  I.C.R. 4.  The warrant shall be signed by the magistrate and shall set forth the name of the defendant or, if the defendant's name is unknown, any name or description by which the defendant can be identified with reasonable certainty.  It shall identify the offense charged in the complaint. It shall command that the defendant be arrested and brought before the nearest available magistrate. The amount of bail may be fixed by the issuing magistrate and endorsed on the warrant at the time of its issuance.  
CLERK PROCESS: 
· Once a warrant is received by the clerk, enter the warrant information into the CMS on the appropriate ISTARS case – Warrants (on right panel) and indicate that the status as “warrant pending judicial signature”. 
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· Route the warrant to the presiding judge for review and/or signature.  
· Once the warrant is signed – change the status of the bond to outstanding and add additional warrant information into CMS (e.g. amount of warrant and any special terms or conditions associated with the warrant). 
· Route the Original Warrant and copies to the Sheriff or back to Prosecutor (per local practice).  Keep a copy of the original in the file (marked COPY).  Add the applicable ROA code for Warrant Issued.  (Note that the case is automatically sealed)
· When the Arrest warrant is served – the serving agency will prepare a Return of Service on Warrant and file with the clerk’s office.  It is IMPORTANT that you receive a return of service on the warrant – this date will determine when certain hearings must occur and what credit of time will ultimately be given to the defendant for a particular case.   If you don’t receive a return – ask for one.      
           [image: ]

· ODYSSEY CASE MANAGER – how will the process be different?  The Clerk will enter the warrant information within the warrants tab of the appropriate case.  Since the original warrant document will be scanned into the system – there is no need to make any additional copies.  The original warrant, once scanned in can also be sent electronically to the judge’s queue.  The judge can then attach a signature and send back to the clerk for additional processing. 
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· Note the W icon appears indicating there is an outstanding warrant for this individual
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· Once service of this warrant is completed – and the appropriate service, status and event codes are updated and event codes are entered, this W will disappear.
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B. Warrant on Indictment (ICR 9) –   
This type of warrant is issued in conjunction with a Grand Jury.  In a Grand Jury proceeding, if the Grand Jury hands down an indictment of charge(s) the Prosecutor will request the court issue a Warrant of Indictment.  The form of a warrant or summons upon an indictment, and their issuance, execution, service and return shall be made in the same manner and upon the same conditions as a warrant or summons upon a complaint as provided in Rule 4 of these rules.
C. Bench Warrant: 
This type of warrant is typically issued when a criminal defendant who has posted bail fails to appear for a court proceeding.  I.C. § 19-1504.  It is handled in the same manner as an arrest warrant – except Bench Warrant is selected – note - the case is not sealed with the issuance of a Bench Warrant as it is with an Arrest Warrant. 
D. Agent’s Warrant: 
The agents warrant is a warrant issued by a parole or probation officer to arrest a parolee or probationer or person under drug court or mental health court supervision.  When the defendant is arrested, the parole and probation officer is required to notify the court of the arrest at once (I.C. § 20-227).  The defendant is then brought before a Magistrate for initial appearance and the matter is set over to the district court for admit/deny hearing.
E. Material Witness Hold: 
The state may file a Motion with the Court to issue an arrest warrant to secure the availability of a witness in a criminal action.  These warrants are processed as a bench warrant from the party master of an individual that has been added as a participant in an existing felony matter.
F. Search Warrant:  
Search warrants authorize law enforcement officers to search a person, place or thing and seize an item that is contraband or evidence of illegal activity, or a person named in an arrest warrant.  I.C.R. 41. Search Warrants may not be attached to an existing case, nor may there ever be a case created as a result of a search warrant.    
G. Warrant of Attachment: 
In some cases a judge may issue a warrant of attachment to bring a person before the court to answer to a charge of contempt of court for failure to obey a court order – civil or criminal.  I.C. § 7-604.   When issuing a warrant of attachment for contempt regarding the nonpayment of any sum ordered by the court, the court may endorse upon the warrant that upon payment of a specified sum of money, not exceeding the amount owing, the contempt will be purged, the defendant shall be released, and the defendant need not appear in court in the contempt proceeding.
H. Fail to Pay Warrant: 
A fail to pay warrant is a type of warrant of attachment.  With this type of warrant, the judge may authorize the defendant to pay a specified amount of money, in full, (usually the amount he/she failed to pay) and the warrant will be dismissed and he/she need not appear any further.  I.C.R. 46(d).

OTHER ISSUES:  
a. Original signature or electronic copy – After the issuance of a warrant, a copy of that warrant of arrest may be sent by telecommunication process or by facsimile process to any peace officer or other officer serving the warrant. The warrant shall be executed by a peace officer or other officer authorized by law. The warrant may be executed at any place within the jurisdiction of the state of Idaho and shall be executed by the arrest of the defendant.  
b. The officer need not have the warrant in possession at the time of the arrest, but the officer shall show the warrant to the defendant as soon as possible. A telegraphic or other copy of the warrant of arrest may be used by the officer at the time of the arrest or for the purpose of showing the warrant to the defendant after the defendant's arrest. If the officer does not have the warrant in possession at the time of arrest, the officer shall then inform the defendant of the offense charged and of the fact that a warrant has been issued. 
c.  Voluntary Appearance under Warrant of Arrest (IMCR 6.1) If a person voluntarily appears before a magistrate while a warrant for the defendant's arrest is outstanding for a misdemeanor or contempt of court, the magistrate shall have the discretion either, (1) to require the person to appear before an arresting authority for arrest and booking before the person can appear before the magistrate or, (2) to enter an order quashing the warrant and cause a copy of the order to be sent to the agency holding the original warrant and deliver a copy of the order to the defendant.
d. Recalling/Quashing a Warrant :    As in the example above, the judge may, at times, or upon the motion of the state, recall and/or quash a warrant prior to execution and service if the matter has been determined to have been resolved or the warrant issued in error or if the defendant appears prior to the service of the warrant.  
CLERICAL DUTIES; 
· Update the CMS that the warrant has been quashed/recalled in the system and notify law enforcement at once of the status of the warrant.  
ISTARS – 
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ODYSSEY CASE MANAGER
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BAIL/BONDS - What is the difference?  
SETTING OF BAIL AND POSTING OF BONDS
Idaho Criminal Rule 46 discusses the factors that the court may consider in the determination of a bail amount for an individual defendant or whether the defendant can be released on his own recognizance (OR).  The amount of bail for misdemeanor traffic offenses and other criminal offenses is set out in Idaho Misdemeanor Criminal Rule 13 and the Bail Bond Schedule.  Such bail schedules shall not govern when a person charged appears before a judge or magistrate, or the defendant's case is reviewed by a judge or magistrate, in which case such bail schedules are advisory only and bail may be raised, lowered or eliminated at the magistrate's discretion based upon the circumstances of that particular case. Any judge may also designate a bond, with or without additional conditions, and that bond may be posted and a receipt given therefore, indicating thereon the time and place for appearance by the defendant. Bail may be posted in the form of cash deposit, property bond, or a bail bond issued by a surety insurance company qualified by law to do business in the state of Idaho.    The court shall not require that bail be posted only in cash, nor shall the court specify differing amounts for bail depending upon whether it is posted in the form of cash deposit, a property bond, or a bail bond.   
(1) Cash, checks, money orders and cashier’s checks.  A cash deposit shall consist of payment in the form of United States currency, money order, certified check or cashier's check.  Cash deposit may also be made by personal check payable to the clerk of the court where the acceptance of the personal check has been approved by a magistrate judge or district judge, or by credit card or debit card in those counties where procedures for the acceptance of such payment have been approved by the administrative district judge.    
(2) Surety bail bond. By depositing, in lieu of cash, a bond or bond certificate which guarantees payment of the amount of the bail bond in the event the person charged fails to appear when required by the court. A fidelity, surety, guaranty, title or trust company authorized to do business in the state of Idaho and authorized to become and be accepted as sole surety on undertakings and bonds may execute the written undertakings provided for in these rules, which may be accepted by the person receiving the bond without prior approval by a judge unless otherwise ordered by the administrative judge of the judicial district. The surety shall clearly identify on the bond the name and mailing address of the person designated to receive all notices.
(3) Property bail bond. (This method may be used only if a judge approves and accepts the bond.)   By depositing a property bail bond of property owners for the amount of bail, as provided by law.    
(a.) The title owner(s) of the property shall execute and deliver a promissory note payable to the county in the amount of the bail. The promissory note shall require the promissor pay to the county the amount of bail, should the defendant fail to appear as required by the court and all attorney fees and costs over and above the amount of bail should the property be sold to satisfy the bail.  The person pledging the property shall provide the tax assessed value and any other documentation required by the court and must disclose, under oath, all liens and encumbrances.
(b) The court, in its discretion, shall determine if the amount of equity in the property is adequate to cover the amount of bail and any other costs associated with liquidating the property to satisfy the obligation to the court.  For real property to qualify as adequate security it must be located within the State of Idaho and must have an equity value, after deducting the outstanding balance of any existing lien or encumbrance, in an amount not less than the principal amount of the bail set. 
(c) If the court accepts the real property as security the property bond shall be promptly recorded in the county in which the property is situated prior to the release of the defendant.  Evidence of such recording shall be provided to the court. All recording fees and costs shall be paid by the person posting the bond.
(d) The property bond and promissory note shall be on forms approved by the Supreme Court. 

ISTARS SCREEN SHOT of bond screen - select bond type, enter amount – if surety add the surety information  - power number and agent information.   If cash enter the posting party name and address
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ODYSSEY SCREEN SHOT of bond screen:  select cash/surety or property bond, click +, enter the information as to the posting party or surety/power number and agent information.
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Adding Conditions: 
(1) If a defendant is admitted to bail or released upon the defendant's own recognizance, (OR) the court may impose such reasonable terms, conditions and prohibitions as the court finds necessary in the exercise of its discretion. 
(2) Whenever no contact is ordered pursuant to Idaho Code § 18-920, a no contact order shall be issued in accord with the standards set out in Criminal Rule 46.2.  
(3) If one of the conditions of bail or release upon the defendant's own recognizance is an area of restriction monitored by electronic or global positioning system tracking, then the court shall notify the defendant in writing at the time of the setting of bail or release that intentionally leaving the area of restriction, except for the purpose of obtaining emergency medical care, may be prosecuted as the crime of escape and subject the defendant to the penalties set forth in I.C. § 18-2505 or I.C. § 18-2506.
(4) The court may, as a condition of release, require an agreement to comply with other terms and conditions of release.
CLERICAL DUTIES: 
1) Enter the conditions as set forth by the court in the court minute entry and/or within the CMS screen as applicable.  (In ISTARS – you can note the conditions in the court minute entry – in Odyssey – you can select from a drop down list of conditions)
Odyssey screen shot: 
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Forfeiture and enforcement of bail bond.   
If a defendant fails to appear the court may forfeit the bond previously posted by the defendant.  This may be upon the motion of the state or upon the court’s own action.   
After the court enters the order forfeiting bail:  
CLERICAL DUTIES:
1. The clerk MUST enter the time and date of the forfeiture on the minute entry of the court proceeding. 
2. The clerk MUST, within five (5) business days, mail a written notice of forfeiture to the last known address of the person posting. If the bail consists of a surety bond, such notice shall be sent to the surety, or to the agent designated by the surety to receive such notice as reflected in the records of the Department of Insurance, and shall constitute notice to both the surety and the person posting the bond, if they are different persons.  

IMPORTANT:  Failure to issue and serve the Notice of Forfeiture may result in the inability of the court to collect the surety amounts if the defendant is not delivered to the custody of the sheriff within the prescribed time.  Best practice:  Print and Mail the Notice of Forfeiture the same day it is ordered by the court and mail to BOTH the Agent and the Surety.  Be sure to document service of the notice in the CMS
If the defendant does not appear or is not brought before the court within one hundred eighty (180) days after the entry of the order forfeiting bail:
3. The clerk, upon receiving payment of the forfeited bail, shall remit such forfeiture to the county auditor for distribution and apportionment as provided by I. C. § 19-4705.   
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If the bail consists of a surety bond:
4. Generate and send the Notice/Demand to the Surety or designated agent that the payment is due and owing to the court.   Once the check is received from the surety company, process this as a cash bond forfeiture within the CMS.

Setting aside the forfeiture: 
· The court which has forfeited bail, upon a motion filed within one hundred eighty (180) days after an order of forfeiture, may direct that the forfeiture be set aside, in whole or in part, upon such conditions as the court may impose.
· If the court sets aside the forfeiture, in whole or in part, it may reinstate the bail, or the court may exonerate the bail, or the court may recommit the defendant to the custody of the sheriff and set new bail or may release the defendant on his or her own recognizance. The court shall, within five (5) business days, give written notice to the person posting the bail. If the bail consists of a surety bond, such notice shall be sent to the surety, or to the agent designated by the surety to receive such notice as reflected in the records of the Department of Insurance, and shall constitute notice to both the surety and the person posting the bond, if they are different persons.  

Revocation of bail.  
· Upon a verified application alleging that the defendant has willfully violated conditions of the defendant's release on bail, other than failure to appear, the court may issue a warrant directing that the defendant be arrested and brought before the court for hearing, or the court may order the defendant to appear before the court at a time certain.

· Upon a bail revocation hearing, at which the defendant shall appear if the defendant can be found, if the court finds that there has been a willful breach of conditions of bail, and if the defendant is present before the court, it may revoke the bail and remand the bailed person to the custody of the sheriff, and may at any time thereafter reconsider the issue of bail and may set new bail and impose other or additional conditions of release.
Re-admittance to bail. 
After the order of recommitment of a defendant the court may again determine the amount of bail and order that the defendant be admitted to bail in the sum determined and released upon such conditions and prohibitions as the court determines in its discretion.

Exoneration of bail.
· If the defendant appears before the court where the charge is pending, within one hundred eighty (180) days after the order forfeiting bail, upon motion of the person posting bond, if the court has not set aside the forfeiture, the court shall rescind the order of forfeiture and shall exonerate the bond; provided, that in those cases where the defendant was not returned by the person posting bail to the sheriff of the county where the action is pending, the court may condition the exoneration of bail and the setting aside of the forfeiture on payment by the person posting bail of the actual and reasonable costs incurred by state or local authorities arising from the transport of the defendant to the jail facility of the county where the charges are pending.  Such costs shall be determined by the court following filing within fourteen (14) days of the defendant's return, by either the prosecuting attorney or a representative of the state or local law enforcement entity, of documentation of the costs actually incurred.  The request for costs and supporting documentation shall also be served upon the person posting bail, who may file an objection to the request within fourteen (14) days of the filing of the request for costs.  Any amounts ordered under this rule shall be paid directly to the appropriate law enforcement agency or agencies.  (Is this a common or uncommon practice?)

· A defendant appears before the court when the defendant physically appears in the court where the charge is pending, or, while in the custody of the sheriff of the county in which the charge is pending, appears in such court by video or audio, or by other appearance authorized by the court.

· Where a property bond has been posted the order exonerating the bond shall release the lien.

 Increasing or reducing bail.
 (1) The court before which a case is pending may increase or reduce the amount of bail. Upon its own motion, or upon a verified petition for an increase in bail, the court shall order the defendant to appear for a hearing on the application. The court shall also notify the person posting the undertaking of the date and time of the hearing.  If the defendant fails to appear at the hearing after being properly notified of the date and the time of said hearing, the court shall, absent evidence of sufficient excuse for his absence, immediately forfeit the bail and shall issue a warrant for arrest of the defendant.
(2) Upon application of the defendant, and timely notice to the prosecuting attorney and the person posting bail of said application, the court may reduce the existing bail, in its discretion. If the court finds good cause to reduce the bail of the defendant, the court may enter such an order and may continue the defendant on the original bail, with the court record properly reflecting the reduced amount of the bail obligation. The court shall give notice of such reduction to the person posting bail within five (5) business days of the entry of the order reducing bail.
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