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While there are rules of evidence to direct judges in determining who qualifies
as an expert, practical resources are lacking to help judges critically review the
expert testimony of child custody evaluators, determine whether the evaluator’s
testing methods were accurate and reliable, or tease out the biases of individual
clinicians, particularly when domestic violence is involved. This publication is
designed to be a practical tool for judges on how to order, interpret, and act upon
child custody evaluations and includes bench cards and supplementary materials.
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Why a
Tool

with a
Domestic
Violence
Focus?

v

The hand symbol
is used throughout
this tool to bring
readers’ attention
to issue areas
related to safety
Jor victims of
domestic violence
and their children.

Navigating Custody & Visitation Evaluations in
Cases with Domestic Violence: A Judge’s Guide

Not every case will require or need an evaluation. This tool is written primarily to help judges determine
whether ordering an evaluation is appropriate and, if so, to ensure that the evaluations they order are of
high quality and properly attentive to the issues raised by domestic violence. However, a pressing concemn
for many judges is obtaining independent information to facilitate decision making when neither the parties
nor the courts can afford an evaluation or investigation.' This tool can still be helpful, enabling judges to
form partial solutions in specific cases and providing ideas for system change.

Introduction

It is more likely than not, according to current research,” that judges

presiding over contested custody cases will have to grapple with two

related questions:

» whether one parent has been physically violent or otherwise abusive to the other,
and, if so,

* how that violence or abuse should affect the court’s decisions about ongoing custody
and visitation arrangements.

In at least some cases, you may decide to use formal custody evaluations to assist
you in answering those two questions: to frame the issues; gather the relevant
evidence, analyze and synthesize it; and offer it to you in a format that will facilitate
your decision making. The primary function of this tool is to help you determine
whether ordering an evaluation in such a case is appropriate and, if so, how to become
a more critical consumer of the evaluation—not just in cases in which there is a record
of domestic violence, but also in cases in which domestic violence is alleged, or where
the presence of other “red flags” raises a suspicion of domestic violence.

The quality of custody evaluations, therefore, is of critical importance. Yet, not all the
experts on whom courts rely have the training and experience needed to collect the
evidence adequately, evaluate it competently, or make well-supported recommenda-
tions.* This is particularly true when a case involves domestic violence.* Although it
may be your experience that certain custody evaluators with whom you have worked
in the past are good, it remains imperative that you critically examine all custody evalu-
ation reports.

This tool will help you:

¢ determine whether the case is one that requires an evaluation;

¢ determine what the content of the evaluation should be;

* select the right person to conduct the evaluation;

¢ tailor the evaluation to your needs;

o critique it carefully; and

e know, at the end, whether or to what extent you can rely on the evaluator’s report.

1 The functions of “evaluation” and “investigation” are discussed infia, beginning at p. 16.

2 Peter G. Jaffe, Claire V. Crooks & Samantha E. Poisson, Common Misconceptions in Addressing Domestic Violence in
Child Custody Disputes, 54 Juv. & Fam. Crt.]. 57, 58 (2003) (citing several studies that highlight the prevalence of custody
cases with a history of domestic violence); see also, Am. PSYcHOL. Ass'N, VIOLENCE AND THE FAMILY: REPORT OF THE AMERICAN
PSYCHOLOGICAL ASSOCIATION PRESIDENTIAL TAsk FORCE ON VIOLENCE AND THE Famiry 100 (1994) (stating that custody and visita-
tion disputes appear to occur more often in cases in which there is a history of domestic violence).

3 For purposes of this Guide, “evaluation” refers only to the work product of those professionals qualified to evaluate the
data and form an opinion about the parties in a contested custody case based upon their training and experience. Court
practice is sharply divided on the question of asking evaluators or investigators to make recommendations. However,
opinion is unanimous that judges, not evaluators, make the ultimate best-interests determination.

4 See, e.g., TK Logan et al., Child Custody Evaluations and Domestic Violence: Case Comparisons, 17 VIOLENCE AND VICTIMS
719, 735 (Dec. 2002) (the authors state that “...this study suggests that evaluators do not appear to investigate the nature
or extent of domestic violence...and more specifically, do not explore domestic violence as a way of attending to the
child’s safety interests”).



By becoming a more demanding consumer, you will also assist the
evaluators on whom you rely to increase their expertise in this difficult work.

Organization

In the bench cards provided here, as well as in these supplementary
materials, we guide you chronologically through the process, asking
with you:
I. Is this a case that would benefit from an evaluation that includes a domestic
violence focus?
II. What should the scope of the evaluation be, and whom should I ask to conduct it?
[Il. How should the final report itself be evaluated? How should I use it?

The cards and the supplemental text use an identical format, allowing you to refer
easily from one to the other. The text expands upon the information found on
the cards. In order to make full use of this tool, you should read the cards
first or read the supplemental text alongside the cards.

At the end of these materials, you will also find a list of additional resources, many of
them available on the Internet. The remainder of this introduction offers a context for
the tool, by defining domestic violence and highlighting critical aspects of the legal and
ethical framework governing any case in which domestic violence is known to be, or
may be, an issue.

How to Define Domestic Violence®

Domestic violence is complex.® For purposes of this tool, we are defining it as a pat-
tern of assaultive and coercive behaviors that operate at a variety of levels—physical,
psychological, emotional, financial, and/or sexual—that perpetrators use against their
intimate partners.” The pattern of behaviors is neither impulsive nor “out of control,”
but is purposeful and instrumental in order to gain compliance from or control over the
victim.* The presence of domestic violence, as well as any violent or abusive behavior
that does not fit this description, will always be relevant to the question of what cus-
tody or visitation arrangement will serve the best interests of any children shared by
the adult parties.’

5 For purposes of this tool, we use neutral language when referring to the abusive parent and the non-abusive parent.
However, research shows that men abuse women at far higher rates than women abuse men. See BUREAU JUST. STAT,,
U.S. DEP'T JUST., FAMILY VIOLENCE STATISTICS: INCLUDING STATISTICS ON STRANGERS AND ACQUAINTANCES 1 (2005) at
http://www.ojp.usdoj.gov/bjs/pub/pdf/fvs.pdf (last visited Aug. 25, 2005) (finding that females were 84 percent of
spouse abuse victims, 86 percent of victims of abuse by a boyfriend or girlfriend, and 58 percent of family murder vic-
tims). See also PaTriCiA TJADEN & NANCY THOENNES, FULL REPORT OF THE PREVALENCE, INCIDENCE, AND CONSEQUENCES OF VIOLENCE
AGAINST WOMEN iii - 61, iv (November 2000) (finding that women (64 percent) were significantly more likely than men
(16.2 percent) to report being raped, physically assaulted, and/or stalked by a current or former intimate partner and
that women who were raped or physically assaulted by a current or former intimate partner were significantly more like-
ly to sustain injuries than men who were raped or physically assaulted by a current or former intimate partner).

6 See Loretta Frederick, Battered Women's Just. Project, Context Is Everything (2001) at http://www.bwjp.org/documents/
context9%20is%20everything.htm (last visited Dec. 6, 2005) (examining how people use violence in their relationships and
highlighting that “[ijn order to intervene effectively in these cases, it Is important to understand the complex issues of
violence within intimate relationships, including the intent of the offender, the meaning of the act to the victim and the
effect of the violence on the victim; the context within which any given act of violence occurred. Other relevant factors
include the particulars of the incident, and how much violence, coercion, or intimidation accompanied the violent
event.”)

7 This definition is derived from Anne L. Ganley, Understanding Domestic Violence: Preparatory Reading for Trainers in
ANNE L. GANLEY & SUSAN SCHECHTER, DOMESTIC VIOLENCE: A NATIONAL CURRICULULM FOR CHILD PROTECTIVE SERVICES 1-32 (Janet
Carter, et al. Ed., 1996) (pointing out that, unlike stranger-to-stranger violence, domestic violence abusers have ongoing
access to the victim, especially when they share children, and can continue to exercise a great deal of physical and emo-
tional control over the victim’s daily life).

8 Ganley, id. at 5.

9 See, e.g., SusaN L. KeILtz T AL., NAT'L CENT. FOR ST. C18., DOMESTIC VIOLENCE AND CHILD CUSTODY DISPUTES: A RESOURCE
HANDBOOK FOR JupGEs AND CourT MANAGERS 3 (1997) (providing that by identifying domestic violence in cases, courts can
help victims protect themselves through safety planning and referral to support services; ensure victims are not com-
pelled to participate in court proceedings that may place them in further danger; and prevent abusers from manipulating
their victims and the judicial process by crafting specific court orders).



In some cases, there will be a public record of violence or abuse (police reports; 911
calls; criminal, civil, or protection order case information) and private records (from
medical, mental health, substance abuse, shelter, and other service providers); in many
others there will be explicit allegations, including allegations of child sexual abuse,*
and often counter-allegations; in still others there will be indications of disturbance in
the family that may or may not, upon further investigation, be related to violence or
abuse. There also exist many other collateral issues that could obscure the fact that
domestic violence is present in the case. We have called these the “red flag” issues
that should prompt further inquiry into the presence or absence of domestic violence.
See Card I, Side 2, and accompanying supplemental material.

Domestic violence may not be easily detectible in relationships where the violence is
hidden, or where most of the abuse is not physical in nature. Abusive partners can
often appear charming, “in charge,” and sincere in their commitment to their families
even when their behavior, if we knew it, would tell another story; partners who have
suffered abuse may appear to be unreliable witnesses, often seeming to be unappeal-
ing, disorganized or emotionally unstable. The parties are likely to hold radically differ-
ent perceptions of their relationship and of one another; and abusers are often motivat-
ed to deny or minimize their abusive behavior." 1t is particularly important in these
cases to test what the parties say against other available evidence, including patterns
of assaultive and coercive behaviors in past relationships, in relationships with other
family members, or in relationships outside the family. Even if none of the collateral
contacts has ever witnessed the abuse or violence, the absence of witnesses to the
violence or its aftermath does not conclusively prove that it did not take place.
Furthermore, an absence of convictions for domestic violence or violations of restrain-
ing/protection orders does not mean that a parent is not abusive."”

The Legal Context

In cases involving known or suspected domestic violence, as in most contested
custody cases,” the court’s fundamental task is to determine specifically how and to
what extent each child has been affected by what has gone on inside the family; the
quality of the child’s relationship with each parent (both historically and at the present
time); each parent’s capacity to meet the child’'s needs; and how best to assure the
child’s ongoing physical, psychological and emotional well-being.

Even when they are not themselves physically or sexually abused,* when there is
violence at home children are aware of and affected by it, although often parents
would prefer to think, and may say, that they are not. As a significant and growing
body of research attests, exposure to physical violence at home hurts children,
although the extent of that injury differs from child to child,” even within the same
home. We are using the term “exposure” to signal that children are affected not only
when they are present at the violent incident, but also when they hear it, see it, or see

10 See Lundy Bancroft & Jay Silverman, Assessing Abuser’s Risks to Children in PROTECTING CHILDREN FROM DOMESTIC
VIOLENCE: STRATEGIES FOR COMMUNITY INTERVENTION 107 (Peter Jaffe, Linda Baker & Alison Cunningham eds., 2004) (dis-
cussing the substantial overlap between domestic violence and child sexual abuse); and Nancy Thoennes & Patricia G.
Tjaden, The Extent, Nature, and Validity of Sexual Abuse Allegations in Custody/Visitation Disputes, 14 CHILD ABUSE AND
NEeGLECT 151-163 (1990) (underscoring the need to take child sexual abuse allegations seriously).

11 See Am. PsycHoL. Ass'N., supra note 2, at 40 (stating that custody and visitation provide domestic violence abusers
with an opportunity to continue their abuse, and that such abusers are twice as likely to seek sole physical custody of
their children and more likely to dispute custody if there are sons involved).

12 See Etiony Aldarondo & Fernando Mederos, Common Practitioners’ Concerns About Abusive Men, in PROGRAMS FOR MEN
WHO BATTER: INTERVENTION AND PREVENTION STRATEGIES IN A DIVERSE SOCIETY 2-4 (Etiony Aldarondo & Fernando Mederos eds.,
2002) (hereinafter PRoGraMS FOR MEN WHO BATTER) (stating that many physically abusive men are never arrested or
brought to trial even though they have a long history of violence toward a partner).

13 When we use “custody” in this tool, we include both sole or joint physical custody and sole or joint legal custody.

14 But see Red Flag Cases, inffa p.14 (regarding the significant overlap of child maltreatment and domestic violence).
See also Bancroft & Silverman, supra note 10.

15 See PETER G. JAFrE, NANCY K.D. LEMON & SAMANTHA E. PoissoN, CHILD Custopy & DOMESTIC VIOLENCE: A CALL FOR SAFETY AND
AccounTaBILILTY 21-28 (2003); see also, Jeffrey L. Edleson, Problems Associated with Children’s Witnessing of Domestic
Violence (April 1997, revised April 1999) at http://www.vawnet.org/DomesticViolence/Research/VAWnetDocs/AR_wit-
ness.pdf (last visited Dec. 6, 2005).



or feel the aftermath—such as a parent injured or in distress, furniture knocked over,
things broken, blood on the wall or floor. They are affected, too, when they are forced
to live in an atmosphere of threat and fear created by violence. And they are affected
by a parent'’s use of abusive behaviors that stop short of physical violence, whether
those behaviors are directed primarily toward a partner, or characterize the abusive
parent’s relationships with partner and children alike."

This is why judges are now almost universally under a statutory obligation to consid-
er domestic violence as a factor when determining the best interests of children. It is
why many judges are under a statutory obligation to presume that a perpetrator of
domestic violence is not someone who should be given either joint or sole physical or
legal custody of a child or be given unrestricted visitation with the child.” The defini-
tions of “domestic violence” underlying these specific statutory obligations may be
narrower, and more focused on physical violence, than the broader definition we have
proposed. But because domestic violence in the broader sense hurts children, it is
incumbent on judges in custody or visitation decisions based on the best interests of a
child, regardless of particular statutory obligations, to have an accurate picture of the
violence or abuse perpetrated by one parent against the other or against a child, and
to consider its implications for the child after the parents separate. It is also important
to understand that the impact of domestic violence on children may be mitigated by
certain protective factors, such as a supportive relationship with the non-abusive
parent.'®

The Ethical Context: Safety First' w

When you make a determination or approve a parental agreement about custody and
visitation, you are trying to create an environment in which children are more likely to
flourish, both physically and emotionally. The emotional and physical safety of the
children and an abused parent must be a paramount consideration. Children do not
flourish if they are not, or do not perceive themselves to be, safe or if they perceive a
parent to be at risk. Abused parents must be assured of their own safety, to the great-
est extent possible, so that they in turn can provide a safe and secure environment for
their children.

Cases involving domestic violence can create acute risks for an abused parent and
his or her children; and we cannot determine with any certainty, especially at the out-
set, exactly which case, or which circumstances, contain or create those risks.
Contrary to earlier thinking, in many cases, separation increases, rather than reduces,
the risks of harm to an abused parent or to the children.”® Physical, sexual, or emotion-
al abuse or threats of abuse of the children post-separation may be a powerful tool in
the abuser’s continuing control over the other parent. Lethal violence occurs more

16 See, e.g., JAFEE, LEMON, & Poisson, id. at 30-31 (discussing batterers as role models and how they often undermine the
non-abusive parent’s authority); see also LuNDY BANCROFT & Jay G. SILVERMAN, THE BATTERER AS PARENT: ADDRESSING THE
IMpACT OF DOMESTIC VIOLENCE ON FAMILY DyNAMICS (2002).

17 See, e.g., La. Rev. STAT. ANN. § 9:364 (creating a rebuttable presumption against awarding sole or joint custody to a
parent who has a history of perpetrating family violence; identifying factors to overcome presumption; and restricting
visitation to only supervised if such a finding is made) and Tex. Fam. Cope AnN. § 153.004 (creating a rebuttable pre-
sumption that it is not in the best interest of a child for a parent to have unsupervised visitation with the child if credible
evidence is presented of a history or pattern of past or present child neglect or physical or sexual abuse by that parent
directed against the other parent, a spouse, or a child). See also, Nar'L CounciL Juv. & Fam. CT. Juces, MoDeL CODE ON
DomesTic AND FamiLy VIOLENCE §§ 401-403 (1994) [hereinafter MobeL CopE] (creating a rebuttable presumption against sole
or joint physical or legal custody to an abusive parent (401), requiring the safety and well-being of the child and the vic-
tim be a primary consideration for the court (402), and creating a rebuttable presumption that it is in the best interest of
the child to reside with the non-violent parent in a location of that parent’s choice, within or outside the state (403)). For
a list of those states that have enacted a rebuttable presumption against custody or visitation to an abusive parent, con-
tact the Resource Center on Domestic Violence: Child Protection and Custody at (800) 527-3223.

18 See Jarre, LEMON, & Poisson, supra note 15, at 27-28 (providing a table that identifies risk and protective factors in
domestic violence cases and stating that domestic violence should be a fundamental consideration in determining the
best interests of children).

19 When we speak of safety, we are including both physical and emotional safety.

20 Walter S. DeKeseredy, McKenzie Rogness & Martin D. Schwartz, Separation/Divorce Sexual Assault: The Current State
of Social Scientific Knowledge, 9 AGGRESSION & VIOLENT BEnav. 675 (2004), available at
http://www.ncdsv.org/images/Separationdivorcesexualassault.pdf (last visited Dec. 6. 2005).



often during and after separation than when the couple is still together,” and children
often become the targets of or witnesses to this violence.

It may be helpful to think about three contexts in which concerns about
safety can be addressed:

* At the outset of the case, if an existing record or allegations of violence prompt
immediate concern about the safety of one or both of the parties or their children.
This is addressed on Card I.

* During the litigation and evaluation process, which can (a) create its own risks, and
(b) uncover information that triggers immediate concern about the safety of a
party or the children. This is addressed on Cards II and IIA.

* In framing final custody and visitation orders, which must ensure the ongoing safety
of the parties and their children. This is addressed on Card III.

21 See Jacquelyn C. Campbell et al., Risk Factors for Femicide in Abusive Relationships: Results from a Multistate Case
Control Study, 93 Am. . Pus. HEALTH 1089-97 (2003); see also DeKeseredy, Rogness & Schwartz, id. at 676 and JaF,
LEMON, & PoissoN, supra note 15, at 8.



Ordering an Evaluation: When Is Domestic
Violence Expertise Necessary?

What If There Are No Resources for an Evaluation?

As Card I suggests, this tool offers you a checklist of information that will be important
to your decision making in any case in which domestic violence is known, alleged, or
suspected. If you determine that an evaluation is necessary and if neither the parties nor
the court has the resources to provide for one, or if a qualified evaluator for a domestic
violence case is not available, it may still be possible for you to request that information
from the parties’ attorneys, from the parties themselves if they are unrepresented, and
sometimes directly from the source. Child abuse/protection reports, criminal records, and
records of other relevant court activity may fall into the latter category.

The tool may also help you determine which avenues of inquiry are the most crucial, and
how to maximize the productivity of an inquiry, so that if you have resources for a limited
evaluation, you can allocate those resources effectively. Even this limited evaluation,
assuming it is informed by the appropriate domestic violence expertise, can add critical
information, supplementing that which is available from the parents and enabling you to
make a more appropriate decision with limited resources.

If you order a limited inquiry, it will be important to ensure that the evaluator’s conclu-
sions or recommendations do not presume more knowledge than the limited inquiry has in
fact produced. For example, children might be “well behaved” in the presence of the abu-
sive parent and “act out” in the presence of the non-abusive parent for a number of rea-
sons not readily apparent to or understood by the evaluator. The opposite could also be
true if the children feel safe with a third party present. Therefore, it is critical that evalua-
tors understand the context within which their inquiry takes place and for you to frame the
inquiry carefully and to use your authority to make relevant collateral resources available
to the evaluator. This may be especially crucial in cases where the parties are unrepre-
sented and have a limited capacity to address effectively any negative conclusions drawn
by the evaluator. Exercising critical judgment in your reading of an evaluator’s report is a
topic addressed extensively on Card IIl and the accompanying supplemental material.

Is There a Need for an Emergency/Interim Assessment?

If a case seems dangerous from the outset, and if the situation has not already been sta-
bilized, you may need to take immediate action.

In framing temporary orders, you may want to draw on an interim safety assessment
performed by a qualified expert—in other words, an interim evaluation with a limited
and specific focus on safety. The expert asked to conduct this type of evaluation must
be someone with specific expertise and experience in domestic violence and risk
assessment.”

Research into domestic violence homicides underscores the fact that our ability to meas-
ure risk is still quite imperfect. This in itself suggests that caution is advisable. However,
the research does provide some valuable guidance, and suggests the following areas of
inquiry as most important for an emergency/interim safety assessment:

o the abusive partner’s employment status, paying particular attention to voluntary
unemployment or underemployment as well as involuntary unemployment
(unemployment is the most significant socio-demographic risk factor);

 whether the abusive partner has access to firearms, has made previous threats with a
weapon, or has previously threatened to kill;

E 22 The local domestic violence program or the domestic violence unit for the police department or prosecutor’s office may be
. a good resource.



» whether the abusive partner has threatened or attempted suicide;

 whether the abusive partner has a history of alcohol/drug abuse;

» the level of control exercised by the abusive partner: the more controlling a partner has
been in the relationship, the greater the risk created by a separation;

 whether there is a child in the home who is not the abusive partner’s biological child;

* whether the abusive parent is excessively jealous of the non-abusive parent, including
being jealous of any new relationships of the non-abusive parent; and/or

 whether there have been incidents of violence or threatening behavior since the
separation.”

Once Safety Is Assessed and If Resources Are Available,
Should I Order an Evaluation?

The Clearest Cases

There will be cases in which the evidence is clear, and no further evaluation is necessary
to determine that a child’s best interests will be served by granting custody to the non-abu-
sive parent. That determination may be driven by a statutory presumption against granting
custody or visitation to the abusive parent under such circumstances, or by the court’s own
judgment after a broader examination of any violence or abusive behavior.

There will be many cases in which a parent who has perpetrated acts of violence or
abuse against the child or other parent nonetheless seeks visitation. The potential for
harm, and the need for extreme caution in these circumstances, suggests that if the court
is inclined to consider such a request, it may be necessary to determine (a) the motivation
for the request; (b) the impact ongoing contact will have on the children or on their rela-
tionship with the abused parent; and (c) whether visitation should occur and, if so, how it
might be structured to assure the safety of the children and abused parent, sometimes lim-
iting access to strictly supervised visitation.

There will be still other cases involving a limited record of domestic violence in which
one of the parties will contest the legitimacy of that record or its relevance to custody and
visitation determinations. And there will be cases involving allegations, and perhaps
counter-allegations, of domestic violence in which there are no public records to serve as
substantiation.” These cases may benefit from a careful investigation, or evaluation under
limited circumstances, conducted within specific parameters established by you. In order
to understand fully the impact of a party’s assaultive and coercive behavior on the other
party or the children, it may be important that an investigation or evaluation carefully
examine the existence of such behavior in the allegedly abusive party’s prior or current
relationships.”

A History of Physical Violence

Concerns are frequently raised that neither the laws governing the issuance of civil
restraining/protection orders, nor the laws governing criminal domestic assault cases,
sufficiently distinguish between the primary perpetrator of violence in an abusive relation-
ship, and a partner who may be using violence defensively.

In the civil restraining/protection order and criminal contexts, the focus is on specific
acts or threats of violence, stalking, or sexual assault. The family court system has both
the luxury and the obligation to look more broadly at the dynamics within the family, and
to ask whether one partner is abusing the other as a means of coercive control and what
the implications of that abuse are for each member of the family. In cases with this profile,
a careful examination may reveal that although both parents have a record of violence,

23 For a more complete discussion on risk factors, see Campbell et al., supra note 21, and Jacquelyn C. Campbell, Danger
Assessment (2004) at http://www.dangerassessment.org (last visited Dec. 6, 2005).

24 For information on why there may be no documentation of the abuse, see Sarah M. Buel, Fifty Obstacles to Leaving a.k.a.
Why Abuse Victims Stay, 28 CoL. Bar J. 19 (October 1999).

25 However, exploring the context of other relationships may not be possible because of lack of funding, or the evidence
derived from such evaluation or investigation may be irrelevant and inadmissible.



only one of the parents poses any ongoing risk to the children or the other parent, or that
the parent with a record of violence is actually the victimized partner, not the abuser.

The Red Flag Cases
Perhaps the most difficult and important case is the “red flag” case (see Card I, Side 2).
This is the case in which no record or allegation of domestic violence surfaces when the
parties first come to court, and yet the children may have been exposed to domestic
violence and/or abused themselves, and may be at risk in the future unless further inquiry
is made to inform your best-interests analysis properly.

B Substance abuse, while it does not cause or excuse domestic violence, often co-occurs
with it, and can certainly precipitate particular incidents. Substance abuse on the part
of an abused partner may or may not be a form of self-medication.

B Mental illness can produce violence, but it can also be the product of exposure to
violence or abuse.

B Child abuse, according to current research, may occur in 30 percent to 60 percent of
households (depending on the study) in which the mother is also being abused.” In
cases in which mothers are assaulted by the father, daughters are 6.51 times more at
risk of sexual abuse than daughters in homes without domestic violence.”

B Post-traumatic stress disorder symptoms (which include those listed on Card I: sleep
disturbances, bedwetting, excessive separation anxiety, hyperactivity, withdrawal,
aggression or other behavioral problems; depression or anxiety; or regressive behaviors)
are important, and it should be determined whether those symptoms result from the
abuse of the children or from their exposure to parental violence.

B A lop-sided agreement in an uncontested case, particularly when both parties, or the
party who seems to be giving most away, are unrepresented, raises the concern that the
“losing” party may not be able to assert his or her own interests and that the agreement
may not be in the best interests of the children, perhaps because of patterns of violent
or coercive and controlling behavior by the abusive parent.

B Estrangement® of children is alleged in many custody disputes; however, when
determining the credibility of such allegations, it is important to keep in mind that
children who appear estranged from a parent may have legitimate and substantial
reasons for being angry, distrustful, or fearful.” How to understand issues of
estrangement and protection in cases involving domestic violence is treated more fully
in the supplementary materials to Card III (p. 24). Perpetrators of domestic violence
often accuse their partners of turning the children against them, or may turn the
children against their partners, while denying their own behavior—highlighting the
importance of determining whether domestic violence is present in cases in which that
accusation is made.

B Each parent’s capacity to meet the children’s emotional needs is impacted by the
presence of domestic violence. In examining a parent’s capacity to meet the children’s
needs, it is important to recognize and understand the impact of an abusive parent’s
assaultive and coercive behaviors on the children and the vulnerable parent; as well

26 See, Nat'l Clearinghouse on Child Abuse & Neglect Info., In Harm's Way: Domestic Violence and Child Maltreatment 1(1999).
See also JeFFREY L. EDLESON & SUSAN SCHECHTER, NAT'L COUNCIL Juv. & FAM. CT. JUDGES, EFFECTIVE INTERVENTION IN DOMESTIC VIOLENCE
& CHILD MALTREATMENT CASES: GUIDELINES FOR PoLicy AND PRACTICE 9 (1999) (citing NAT'L Res. COUNCIL, UNDERSTANDING CHILD ABUSE
AND NEGLECT (1993)).

27 Barbara J. Hart, Children of Domestic Violence: Risks and remedies, at http://www.mincava.umn.edu/doc-
uments/hart/hart.html (last visited July 15, 2005) (citing Lee H. Bowker, Michelle Arbitell & J. Richard McFerron, On the
Relationship Between Wife Beating and Child Abuse in FEMINIST PERSPECTIVES ON WIFE ABUSE (Kersti Yllo and Michele
Bograd Eds., 1988).

28 We refer to cases in which the children may express fear of, be concerned about, have distaste for, or be angry at one of
their parents as being estranged from that parent. We do not use the labels of “parental alienation”, “alienation”, or “parental
alienation syndrome” to describe this behavior because to do so would give credibility to a “theory” that has been discredited
by the scientific community. See Am. PsycHoL. Ass'N, supra note 2, at 40; see also Carol S. Bruch, Parental Alienation Syndrome
and Alienated Children - getting it wrong in child custody cases, 14 CHILD & FAM. L. Q. 381 (2002) and Kathleen Coulborn
Faller, The Parental Alienation Syndrome: What Is It and What Data Support It?, 3 CHILD MALTREATMENT 100 (May 1998). For a
more complete discussion on “alienation”, “parental alienation” or “parental alienation syndrome”, see infra p. 24-25
(Determine Whether to Admit the Report into Evidence).

29 See Leslie M. Drozd & Nancy W. Olesen, It is Abuse, Alienation, and/or Estrangement? A Decision Tree, 1 J. CHILD CUSTODY 65-
106 (Nov. 2004).



as understand that a vulnerable parent is often able to meet the children’s needs more
effectively once safe from further violence or abuse.

Relocation Cases
One party may request permission to relocate with the children, and the other may resist
that relocation, for a number of reasons, more or less persuasive. In at least some cases,
the request to move is motivated by self-protection or a desire to protect the children. If
there is a hint that the case may involve domestic violence, or the case is one in which a
clear motivation for the relocation appears to be missing, it is essential to explore the pos-
sibility that safety concerns may be an underlying reason for the request.”

30 In the MobEL Cobk, supra note 17, the NCJFCJ recognized that abused parents may flee or seek to leave their abuser in
order to protect themselves and their children when it set forth two provisions addressing relocation: § 402 (2) prohibits a
judge from using a parent’s absence or relocation based upon an act of domestic or family violence by the other parent as a
factor that weighs against the parent in determining custody or visitation, and § 403 creates a rebuttable presumption that it
is in the best interest of the child to reside with the non-abusive parent. See also Janet M. Bowermaster, Relocation Custody
Disputes Involving Domestic Violence, 46 U. Kan. L. Rev. 433 (1998) (addressing the question of “why doesn't she just leave”
and highlighting how the abusive parent often uses relocation to continue the pattern of coercion and control).



What Do I Need to Know, from Whom,
and How Do I Ask?

If you decide to order a custody evaluation, everyone affected by that order—the
parties to the case, their children, the expert who is to conduct the inquiry, and you as the
ultimate recipient of the expert’s report—is best served when you articulate clearly what
you need to know, when there is a match between the scope of the inquiry and the
qualifications of the person assigned to conduct it, and when the process to be followed is
well defined and managed by you.

Frame the Inquiry

Investigation, Evaluation, Recommendation

For purposes of this publication, we sweep under the general rubric of “custody
evaluation” many different kinds of information gathering. In some cases, you may
need only information gathering and a report on what was found. Any of a variety of lay
witnesses can perform that function, and we refer to that process in this document as
investigation. In other cases, you may need the witness not only to collect and provide
information, but also to offer expert opinion testimony about it. We refer to that process as
evaluation.

We ask custody evaluators to investigate, process the information they collect, interpret it
and draw conclusions from it, which requires that they be qualified as experts if their con-
clusions and opinions are to be admissible. And we often ask evaluators for recommenda-
tions, while appreciating that making custody and visitation determinations is a judicial
function, and not one that can be delegated. The guidelines on the cards accompanying
these materials offer assistance in negotiating this treacherous terrain.

All custody evaluators investigate. The core function of investigators is to gather and
interpret information and report their findings to the court. Professionals with varying
backgrounds—child protection workers, law enforcement officers, probation officers,
domestic violence advocates—may make good investigators. However, different skill sets
will be useful in different investigatory contexts. A lawyer’s familiarity with the legal
process and with fact-finding may ease his or her access to police, court or child
abuse/protection records, and the task of compiling and reporting on the information con-
tained in them. Both lawyers and mental health professionals are likely to be competent in
interviewing adults and older children, and synthesizing and reporting what is said.
Obtaining information from younger children, and understanding the limits of its reliability,
is a task that a mental health clinician with expertise in child development and up-to-date
training on appropriate interviewing techniques will be better qualified to perform than
someone without that expertise—even though the task is investigatory, it requires special-
ized skills.

The line between “investigation” and “evaluation” (in its technical sense) is
clearest when the evaluative task requires specific mental health expertise. Suppose
a child, or a parent talking about a child, reports that the child is suffering from night-
mares, has had trouble concentrating on school work (reflected in poor grades), complains
of frequent stomach pain, and has been in trouble for aggressive behavior on the play-
ground. Any competent investigator could collect and report that information, but only a
mental health professional would be qualified to conclude from that information that the
child is, or might be, suffering from post-traumatic stress disorder. A diagnosis of a party’s
or a child’'s mental health status, in other words, requires particular expertise.

By the same token, it would be appropriate for either an investigator or an evaluator to
report that a party or a child was slumped in the chair, did not make eye contact, jumped



when the door closed, spoke so softly as to be barely audible, or was argumentative during
the interview. Those are “lay” opinions within the competence of any responsible profes-
sional. It would, however, be inappropriate for someone without mental health expertise
to say that a party appeared clinically depressed, or to be suffering from borderline person-
ality disorder. Those opinions are conclusions that must be reserved for experts. What
investigative and evaluative reports have in common, however, is that they should both be
factually based and should include a showing of sufficient time spent with all parties as
well as a thorough research of supplemental information from public and private records
or third-party interviews. The facts provide you, as the judge, with a basis for weighing the
merit of each parent’s contentions and, in the case of a qualified expert, determining
whether that expert’s opinion is sufficiently grounded factually.

Some custody evaluators may use evaluations as a means to facilitate resolution of a
case, and may not undertake a thorough fact-finding process. However, as the ultimate
fact-finder, you are entitled to and need all relevant information. That information should
be unfiltered and straightforward. The evaluator should demonstrate how any violence or
other abusive behavior was considered in arriving at conclusions or opinions and in mak-
ing any proposed recommendations. Minimizing domestic violence undermines the validi-
ty of the report.

Recommendations to the Court

Many judges and courts feel that even asking a custody evaluator to offer recommenda-
tions at the conclusion of his or her report is an inappropriate delegation of judicial author-
ity. Others fear that it will encourage too heavy a reliance on the evaluator, and will
discourage judges from their own careful assessment of the child’s best interests. Some
require evaluators to offer recommendations, and feel that a report’s utility is significantly
reduced if it does not include them. Given the sharp division of opinion on this issue, we
offer suggestions for how a judge can review and work with an evaluator’s recommenda-
tions, without inappropriately ceding decision-making authority.”

Choose the Expert

Family courts use a variety of mechanisms to identify the pool of experts available for
appointment as custody evaluators and to select an evaluator in each case. Your practice
will, therefore, be dependent on the mechanisms available to you; you will have more or
less flexibility depending on how those mechanisms are structured. Within those con-
straints, as well as the constraints imposed by limited resources, your goal remains finding
a person who has the qualifications best suited to the particular inquiry. In some cases, for
example, you might need a specific cultural expertise or expertise in a specialty such as
substance abuse. Familiarity with a certain custody evaluator should not substitute for a
careful assessment of his or her qualifications to evaluate the present case. Even other-
wise good custody evaluators who lack the expertise to recognize domestic violence and
appropriately factor it into their evaluations can make serious mistakes in how they report
on such cases. It is, therefore, important to choose an evaluator who has training and
experience in the issues related to domestic violence, including the dangers associated
with separation.”

First and Foremost, Training and Experience in Domestic Violence

Domestic violence is its own specialty. Qualification as an expert in the mental health
field or as a family law attorney does not necessarily include competence in assessing the
presence of domestic violence, its impact on those directly and indirectly affected by it, or
its implications for the parenting of each party. And even though some jurisdi