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COME NOW, Respondents, The District Court of the Seventh Judicial District
and the Honorable Jon J, Shindurling, Judge of the District Court (“state™), by and
through their attorney, L. LaMont Anderson, Deputy Attorney General and Chief, Capital

Litigation Unit, and do hereby respond to Petitioner’s (“Leavitt™) “Verified Petition for A

RESPONSE TO PETITIONER'S VERIFIED PETITION FOR A PREEMPTORY WRIT
OF MANDAMUS - 1




Preemptory Writ of Mandamus Directing Court to Vacate the Issnance of the Death

Warrant and Conduct New Hearing” (“Petition™) by objecting to the same.

BACKGROUND

In 1984, Danectte Elg was “brutally attacked in her bed,” suffering “up to fifteen
separate slash and stab wounds, some of which proved fatal. Her body had been further

brutalized by the slashing removal of her sexual organs.” State v. Leavitt (Leavitt 1), 116

Idaho 285, 287, 775 P.2d 599 (1989). A jury found Leavitt guilty of first-degree murder.

State v. Leavitt (Leavitt II1), 141 Idaho 895, 896, 120 P.3d 283 (2005). In 1986, Leavitt

filed a petition for post-conviction relief, which was denied by the district court after an
evidentiary hearing. Id. at 897. In a consolidated appeal, this Court affirmed Leavitt’s
conviction for first-degree murder and the denial of post-conviction relief, but reversed
his death sentence because the trial court failed to “detail any adequate consideration of
the ‘mitigating factors’ considered, and whether or not the ‘mitigating circumstances’
outweigh the gravity of any ‘aggravating circumstance’ so as to make unjust the
imposition of the death penalty.” Leavitt I, 116 Idaho at 607. The state’s Petition for

Certiorari was denied October 16, 1989, Idaho v. Leavitt, 493 U.S, 923 (1989).

Upon remand the district court held another sentencing hearing. State v. Leavitt

(Leavitt IT), 121 Idaho 4, 4, 822 P.2d 523 (1993). Following the hearing, the court found
a single statutory aggravating factor — L.C. § 19-2515(g)(5) — weighed the collective

mitigation against the statutory aggravator, and again sentenced Leavitt to death. Id.'

"Idaho Code § 19-2515(g)(5), which has been recodified to 1.C, § 19-2515(9)(e), reads as
follows, “The murder was especially heinous, atrocious or cruel, manifesting exceptional
depravity.”
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The Register of Actions indicates the Judgment was filed April 6, 1990. (R., p.1.Y On
January 23, 1992, this Court affirmed Leavitt’s death sentence. Leavitt I, 121 Idaho 4,
822 P.2d 523, A Death Warrant was issued February 5, 1992 (Appendix C), which was
stayed by the Honorable Sandra Day O’Connor (Appendix D). Leavitt’s Petition for

Certiorari was denied on November 9, 1992, Leavitt v. Idaho, 506 U.S, 972 (1992), and

the stay was automatically lifted. The state did not seek another death warrant until May
17,2012, (R., pp.12-15.)

Leavitt filed a Petition for Writ of Habeas Corpus in federal district court. Leayvift
v. Arave, 646 F.3d 605, 607 (9“‘ Cir. 2011). The district court granted habeas relief based

upon an alleged improper jury instruction given at Leavitt’s trial, Leavitt v. Arave, 383

F.3d 809, 816-26 (9™ Cir. 2004), but denied relief on his remaining habeas claims. Both
parties appealed to the Ninth Circuit Court of Appeals, which reversed the district court’s
decision regarding the jury instruction, but affirmed the dismissal of the remaining claims
with the exception of Leavitt’s ineffective assistance of counsel claims stemming from
his resentencing, which were remanded for the district court to “consider,” id. at 826-841.
On remand, the district court concluded Leaviit’s resentencing attorney was ineffective

by “failing to investigate Leavitt’s mental health before the second sentencing hearing.’

Leavitt, 646 F.3d at 608. The court issued a conditional writ stating, in part, “the Writ

* Leavift has also challenged issuance of the Death Warrant in an appeal pending before
this Court, which the state has asserted this Court is without jurisdiction to hear because
the Death Warrant is not an appealable order. State v. Leavitt, Idaho Supreme Court
Docket #39941. The state has filed a Motion to Take Judicial Notice of the underlying
Clerk’s Record from that appeal because Leavitt has filed the instant Petition “to protect
Petitioner’s review of the issuance of the Death Warrant in the event this Court agrees
with the State’s Response Brief and does not treat the Notice of Appeal as an
Extraordinary Writ as the cases relied upon by the State did.” (Petition, p.3.) Therefore,
references to the record are from that Clerk’s Record.

RESPONSE TO PETITIONER'S VERIFIED PETITION FOR A PREEMPTORY WRIT
OF MANDAMUS - 3




shall issue and the State of Idaho shall be enjoined from carrying out a death sentence
against Petitioner unless it initiates a new sentencing proceeding within 120 days of the
date of this Judgment.” (R., p.23.) The state appealed, and on May 17, 2011, the Ninth
Circuit reversed, Leavitt, 646 F.3d at 616. Leavitt’s Petition for Certiorari was denied

May 14, 2012. Leavitt v. Arave, --- U.S, ---, 2012 WL 509134 (2012). The Ninth

Circuit’s Mandate was issued May 16, 2012, (R., p.17.)3

Apparently anticipating the issuance of a new death warrant as a result of the
Supreme Court’s denial of his Petition for Certiorari, on May 15, 2012, Leavitt filed a
Notice of Demand for Opportunity to be Heard in his underlying criminal case,
conceding no stay of execution was in place and that the previous judgment of death had
not been executed, but contending legal reasons exist against the execution of judgment
because his “case has been subject to the Orders of the United States District Court for
the District of Idaho, issued pursuant to the federal habeas corpus action” and the warrant
should not issue because he had “filed an additional petition for relief in the federal
habeas case referenced above.” (R., pp.6-7.) On May 17, 2012, at 10:50 a.m., based
upon I.C. § 19-2515(5), which was amended in 2012 (Appendix A), and Leavitt’s failure
to assert a stay of execution was in place or dispute the existence of a death sentence,
Judge Shindurling denied Leavitt’s motion, explaining, “Further action by this Court is
ministerial only and ‘[njo hearing shall be required for setting a new execution date and
the court shall inquire only into the fact of an existing death sentence and the absence of a

valid stay of execution.”” (R., p.10) (quoting 1.C. § 19-2715(5).) On May 17, 2012, at

* Although not part of the underlying record, while Leavitt’s Petition for Certiorari was
pending, he filed a Motion for Relief from Judgment Pursuant to Fed. R. Civ. P. 60(b) in
his federal habeas case, which remains pending before the federal district court on May
11,2012,
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approximately 11:28 a.m., a new Death Warrant was file stamped, which had been signed
by Judge Shindurling, setting Leavitt’s execution for June 12, 2012. (R., pp.12-15.)

On May 18, 2012, Leavitt filed a Motion to Reconsider contending his execution
is “barred by the permanent injunction of the federal court, which is not ‘a temporary
postponement of an execution’ and that Judge Shindurling should have proceeded
pursuant to 1.C. § 19-2715(4). (R., pp.17-18.) Leavitt’s conclusion that there is a
“permanent injunction of the federal court” is based upon the federal district court’s
September 28, 2007 Judgment granting Leavitt resentencing habeas relief. (Id.) Judge
Shindurling denied Leavitt’s motion on May 21, 2012. (R., pp.28-30.)

Leavitt filed his Notice of Appeal on May 21, 2012, contending he is appealing
“from the issuance of the death warrant entered by the Honorable Jon Shindurling,
District Judge of the Seventh Judicial District in and for the State of Idaho, on May 17,
2012 (R., pp.24-27.) Briefing has been completed and oral argument has been
scheduled for June 4, 2012.

Although not pait of the underlying record, on May 23, 2012, Leavitt filed a
Motion to Quash Death Warrant, which was heard by Judge Shindurling on May 30,
2012, and denied.

Leavitt filed the instant motion on May 29, 2012, *“to protect Petitioner’s review
of the issuance of the Death Warrant in the event this Court agrees with the State’s
Response Brief and does not treat the Notice of Appeal as an Extraordinary Writ.”
(Petition, p.3.)

ARGUMENT

A, Introduction
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Because of the disjointed nature of Leavitt’s Petition, it is difficult to ascertain the
exact nature of his allegations, While he contends he has filed the instant Petition “to
protect [his] review of the issuance of the Death Warrant in the event this Coutt agrees
with the State’s Response Brief and does not treat the Notice of Appeal as an
Extraordinary Writ” (Petition, p.3), Leavitt has failed to articulate any basis for issuance
of the writ or even make the arguments from his opening brief in his appeal. Rather,
Leavitt merely contends, without citation to any authority, “the Respondent Judge has a
legal duty to permit Petitioner’s counsel an opportunity to be heard regarding the
issuance of a death warrant,” the absence of which allegedly “denied Petitioner his rights
to due process of law and access to the courts.” (Petition, p.4.) Leavitt further contends
Judge Shindurling “erred in permitting the Idaho Attorney General to apply for the
warrant, in failing to apply the proper section of 1.C. § 19-2715, in failing to determine
under I.C.R. 38(a) whether further review was pending, and in failing to make a
confemporaneous verbatim transcript of the session.” (I1d.)

Without addressing the “merits” of Leavitt’s Petition, this Court should deny his
request for relief because he has failed to comply with the rules associated with filing a
special writ. Even if this Court concludes he has complied with the relevant procedural
rules, Leavitt’s request for relief should still be denied because he is raising the same due
process claim from his appeal regarding issuance of the Death Warrant, which, as
detailed in the state’s answering brief in that appeal, is not a proper basis for any kind of
relief, In other words, Leavitt has failed to establish the district court had any duty to
hold a hearing or afford him additional due process, let alone “a elear legal duty to

perform,” which is required for issuance of a special writ.
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B. General Standards Of Law Regarding A Writ Of Mandamus

“Idaho Code § 7-302 authorizes courts to issue writs of mandate against those that

have a duty resulting from an office, trust, or station. A party seeking a writ of mandate

must establish ‘a clear legal right to the relief sought.”” Total Success Investments, LLC

v. Ada County Highway Dist. 148 Idaho 688, 691, 227 P.3d 942 (2010) (quoting Brady

v. City of Homedale, 130 Idaho 569, 571, 944 P.2d 704 (1997)). “‘A writ of mandamus

will lie if the officer against whom the writ is brought has a clear legal duty to perform
and if the desired act sought to be compelled is ministerial or executive in nature, and

does not require the exercise of discretion.’” Almgren v. Idaho Dept. of Lands, 136

Idaho 180, 183, 30 P.3d 958 (2001) (emphasis added) (quoting Cowles Pub. Co. v.

Magistrate Coutt, 118 Idaho 753, 760 P.2d 640 (1990)). “Additionally, the writ will not
issue where the petitioner has a ‘plain, speedy and adequate remedy in the ordinary

course of law,’” 1d. (quoting I.C. § 7-303).

C. Leaviit Has Failed To Comply With The Procedural Requirements For Issuance
Of An Extraordinary Writ

Idaho Appellate Rule 5(b) governs the content of a special writ, and states in
relevant part, “Special writs shall issue only upon petitions verified by the party
beneficially interested therein and upon briefs in support thereof filed with the Clerk of
the Supreme Court....” While Leavitt’s Petition is verified by his attorney, David Nevin,
it has not been verified by Leavitt. Rule 5(b) expressly requires that the Petition be
verified “by the party beneficially interested therein,” Because Nevin is not the “party
beneficially interested therein,” Leavitt has failed to comply with the dictates of LAR.

5(b) requiring that this Court deny any requested relief.
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Moreover, Rule 5(b) requires the filing of “briefs in support thereof.” Leavitt has
not filed a supporting brief, but has filed a single Petition captioned, “Verified Petition
for A Preemptory Writ of Mandamus Directing Court to Vacate the Issuance of the Death
Warrant and Conduct New Hearing.” Recently, this Court denied a Petition for Writ of
Mandamus because “Petitioners failed to file a brief showing a clear right to the relief
sought under statute or constitution of the State of Idaho.” (Appendix B (In re Petition

for Writ of Mandamus, Lawrence Denney, Idaho Supreme Court docket #39570-2012).)

The only pleadings in that case were the Petition for Writ of Mandamus and a
Supplement to Petition for Writ of Mandamus; Request for Writ of Prohibition. (Id.)
Likewise, Leavitt has not filed the required “briefs in support.”

Because Leavitt has failed to comply with the requisite procedural rules
associated with filing a request for an extraordinary writ, this Court should deny his
instant “Verified Petition for A Preemptory Writ of Mandamus Directing Court to Vacate
the Issuance of the Death Warrant and Conduct New Hearing.”

D, Leaviit Has Failed To Establish The District Court Had “A Clear Legal Duty To
Perform” By Holding A Hearing Prior To Issuance Of The Death Warrant

Even if this Court addresses the “merits” of Leaviit’s Petition, his claims fail
because he is “asking the Court to expand the [district court’s] duties.” Gibbons v.
Cenarrusa, 140 Idaho 316, 318, 92 P.3d 1063 (2002). As explained below, the only duty
the district court had regarding issuance of the Death Warrant was to determine whether
there is an existing sentence of death and the absence of a valid stay of execution.

Presumably Leavitt has failed to provide any authority for his constitutional

arguments, particularly the holding of a hearing before issuance of a death warrant,
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because none exist. Similarly, in Marek v. State, 14 So.3d 985, 998 (Fla. 2009), a death-

sentenced inmate contended the manner in which the death warrant was issued violated
his constitutional rights. After recognizing the defendant had “not provided any authority
holding that he must be provided notice before a death warrant is signed or that the
Governor may not sign the death warrant of an individual whose death sentence is final
and who has had the benefit of a clemency proceeding,” the court reviewed Ohio Adult

Parole Authority v. Woodland, 523 U.S 272 (1998), and concluded “some minimal

procedural due process requirements should apply to clemency proceedings. But none of
the opinions in that case required any specific procedures or criferia to guide the
executive’s signing of warranis for death-sentenced inmates.”

The federal district court agreed, concluding, “under Federal law, Florida has not
created a protected interest in life or liberty with respect to clemency proceedings; and,
assuming such proceedings can be analogized to the ex parfe contacts and consideration
that proceeded the Governor’s issuance of the death warrant, Petitioner cannot maintain a

due process claim arising from the process of which he complains.” Marek v, McNeil,

2009 WL 2488296, *3 (S.D, Fla. 2009) (footnotes omitted). Expressly addressing the
Governor’s signing of the death warrant, the court explained:

In Woodard, the Supreme Court recognized that a capital defendant has a
“residual life interest” after his sentencing, but that he “cannot use his
interest in not being executed in accord with his sentence to challenge the
clemency determination by requiring [certain] procedural protections....”
523 U.S. 272, 281, 118 S.Ct. 1244, 140 L.Ed.2d 387 (emphasis added).
The Supreme Court also recognized in Woodard that where a governor is
afforded broad discretion by the state, then “fujnder any analysis, the
governor’s executive discretion need not be fettered by the types of
procedural protections sought by respondent.” Id at 282 (emphasis
added).
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Id. at *4. After considering these general constitutional principles and the absence of any
other authority, the court concluded that the Florida Supreme Court’s decision rejecting
Marek’s claims was not unreasonable. Id.; see also Valle v. State, 70 So.3d 530, 552
(Fla. 2011) (rejecting a similar claim asking the court to second-guess the Governor’s
decision in deciding when to sign a death warrant).

Similarly, in State v. McKenzie, 894 P.2d 289, 36 (Mont. 1995) (citing cases), the
Montana Supreme Court noted, “Courts have long recognized that setting an execution
date is a ministerial and not a judicial act.” Because resetting of the execution date was
merely a “ministerial function, i.e., carrying out the March 3, 1995 judgment which
sentenced McKenzie to death,” the court concluded his “substantial rights were not
implicated by this proceeding.” See also State v. Robb, 723 N.E.2d 1019, 87 (Ohio
2000) {“signing the death warrant was a ministerial act”).

Likewise, Idaho has not created a protected interest in life or liberty with respect
to issuance of a death warrant. Rather, it is a ministerial proceeding where only two
requirements must be met — “the fact of an existing death sentence and the absence of a
valid stay of execution.” I.C. § 19-2715(5). “No hearing shall be required for setling a
new execution date.” 1.C. 19-2715(5). Because Leavitt has failed to establish he was
entitled to greater constitutional protections, particularly the holding of a hearing prior to
issuance of the Death Warrant or other due process protections, not only does his claim
fail, but he has failed to establish the district court had “a clear legal duty” to provide him

a hearing or additional due process associated with issuing the Death Warrant.
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E. Leavitt Has Failed To Establish The District Court Had “A Clear Legal Duty To
Perform” Any Of The Four Specific Alleged Errors In His Petition,

1, Introduction

Leavitt contends the district court “erred” by (1) “permitting the Idaho Attorney
General to apply for the warrant,” (2) “failing to apply the proper section of I.C. § 19-
2715, (3) “failing to determine under I.C.R 38(a) whether further review was pending,”
and (4) failing to make a contemporaneous verbatim transcript of the session.” (Petition,
p.4.) Whether these claims are reviewed under the guise of due process or some other

provision, each fails for the reasons detailed below.

2. The Idaho Attorney General’s Office

Leavitt contends the district court erred by permitting the Idaho Attorney
General’s Office to apply for the Death Warrant. (Petition, p.4.) Although not
articulated in his Petition, Leavitt’s argument has been premised upon statutes that
govern the duties of prosecuting attorneys, including 1.C. §§ 31-2227 and 31-2604.

(State v. Leavitt, Idaho Supreme Court Docket #39941, Petitioner’s Opening Brief, pp.9-

12.) Not only has Leavitt failed to provide any authority for the proposition that the
actions of the Attorney General are void, but he misinterprets the changes that were made
to I.C. § 19-2715 by the Legislature in 2012,

Prior to L.C § 19-2715 being amended, sub-section (3) read, “If for any reason a
judgment of death has not been executed, and it remains in force, the court in which the
conviction was had, on the application of the prosecuting attorney, must order the
defendant to be brought before it, or if he is at large a warrant for his apprehension may

be issued.” (Emphasis added). In amending [.C. § 19-2715, the Legislature no longer
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required the “application of the prosecuting attorney.” Rather, “the state shall apply for
a warrant from the district court in which the conviction was had.” 1.C. § 19-2715(2)
(emphasis added). Obviously, if application of a death warrant was still allowed only by
the prosecutor, the Legislature would not have changed the language of the statute to “the
state,” but simply left the word “prosecutor” resulting in the relevant portion of the
statute stating, “the prosecutor shall apply for a warrant.” As explained in Woodvine v,

Triangle Dairy, Inc., 106 Idaho 716, 721, 682 P.2d 1263 (1984), “When the legislature

changes the language of a statute, it is presumed that they intended to change the
application or meaning of that statute.”

The obvious reason for this legislative change is that county prosecutors have no
authority to appear on behalf of the State of Idaho in federal habeas cases. Rather,
because the defendant in habeas cases is generally the warden where the petitioner is
imprisoned, see Rule 2(a), Rules Governing Section 2254 Cases, that responsibility lies
with the Attorney General. The Legislature recognized the Attorney General’s Office
handles all of the appellate work in criminal cases, both before this Court and the federal
courts, and that it was more efficient to have the Attorney General obtain a death warrant
and to answer first-hand the two relevant questions under 1.C, § 19-2715(5). Ultimately,
Leavitt has failed to provide any other viable explanation for the 2012 legislative change.

Based upon the changes to 1.C. § 19-2715, there was no error associated with a
deputy attorney general making application for the Death Warrant, and the district court
had no “clear legal duty” to prevent a deputy attorney general from requesting a new

death warrant.
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3. The “Appropriate” Subsection Of I.C. §19-2715

Leavitt contends the district court erred by not applying the proper section of L.C.
§ 19-2715. (Petition, p.4.) Not only does Leavitt fail to articulate which section of I.C. §
19-2715 should have been applied, but he fails to explain how it was error for the district
court to apply the section that was utilized. Admittedly, in prior pleadings Leavitt has
contended the district court erred by not applying I.C. § 19-2715(4) and, because the
court allegedly utilized the wrong sub-section, abused its discretion, and he was
prejudiced because (1) “the court never made any inquiry into the facts surrounding the
status of the case,” (2) “made no verbatim record of the matter,” and (3) “refused to allow
counsel for Mr, Leavitt to appear or raise any objections to the issuance of the warrant.”

(State v. Leavitt, Idaho Supreme Court Docket #39941, Petitioner’s Opening Brief, pp.6-

9.) Leavitt’s arguments are without merit, and if he is contending the district court
“abused its discretion,” a writ of mandamus is inappropriate because “[w]rits of mandate
will not be issued to compel the performance of a discretionary act.” Total Success
Investments, 148 Idaho at 691 (internal quotations and citation omitted).

Leavitt’s attempt to parse I.C. § 19-2715 is unavailing. Because the statute must
be read in context and as a whole, it is quoted verbatim as follows:

(1) Hercafter, no further stays of execution shall be granted to
persons sentenced to death except that a stay of execution shall be granted
during an appeal taken pursuant to section 19-2719, Idaho Code, during
the automatic review of judgments imposing the punishment of death
provided by section 19-2827, Idaho Code, by order of a federal court or as
part of a commutation proceeding pursuant to section 20-240, Idaho Code.

(2) Upon remittitur or mandate after a sentence of death has been
affirmed, the state shall apply for a warrant from the district coutt in which
the conviction was had, authorizing execution of the judgment of death,
Upon such application, the district court shall set a new execution date not
more than thirty (30) days thereafter.
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(3) If a stay of execution is granted pursuant to subsection (1) of
this section and as a result, no execution takes place on the date set by the
district court, upon termination of the stay, the state shall apply for another
warrant and upon such application, the district court shall set a new
execution date not more than thirty (30) days thereafter.

(4) If for any reason, other than those set forth in subsection (1) of

this section, a judgment of death has not been executed, and it remains in

force, the state shall apply for another warrant. Upon such application, the

district court may inquire into the facts, and if no legal reason exists

against the execution of the judgment, must make an order that the warden

execute the judgment at a special specified time. The warden must execute

the judgment accordingly.

(5) Action of the district court under this section is ministerial

only. No hearing shall be required for setting a new execution date and the

court shall inquire only into the fact of an existing death sentence and the

absence of a valid stay of execution.

(6) For purposes of this section, the phrase “stay of execution”

shall refer to a temporary postponement of an execution as a result of a

court order or an order of the governor postponing the exccution while a

petition for commutation is pending.

Leavitt is simply wrong by contending issuance of the Death Warrant was
governed by 1.C. § 19-2715(4). Three subsections govern issuance of a death warrant.
Idaho Code § 19-2715(2) requires the state to apply for a warrant “[ujpon remittitur or
mandate after a sentence of death has been affirmed.” In other words, subsection (2)
applies after the consolidated appeal has been completed under L.C. § 19-2719(6).
Subsection (3) governs those situations when “a stay of execution is granted pursuant to
subsection (1) of this section,” no execution takes place because of the stay, and the stay
is subsequently lifted, which then requires the state to apply for another warrant,
Subsection (4) is the “catch-all” provision that requires the state to apply for a warrant

“for any other reason, other than those set forth in subsection (1).” “Any other reason”

could include any number of unexpected events that would prevent an inmate’s execution
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even though a valid death warrant has been issued, including unavailability of the
requisite drugs, unavailability of a vital member of the execution team, power outage,
prison riot, or any other unforeseen events that prevent the execution to proceed.

Leavitt’s case is governed by subsection (3) because a death warrant was issued
on February 5, 1992 (Appendix C), and stayed by Justice O’Connor on February 19,
1992 (Appendix D). When Leavitt’s Petition for Certiorari was denied on November 9,

1992, Leavitt v. Idaho, 506 U.S. 972 (1992), the stay imposed by Justice O’Connor was

automatically lifted and the state should have applied for another death warrant, Merely
because the state failed to make that application does not mean the death warrant issued
on May 17, 2012, was governed by subsection (4).

However, even if Leavitt’s case is governed by some other section, he has failed
to cstablish any kind of error requiring issuance of a writ because he conceded, pursuant
to subsection (5), that there is an existing death sentence and there is no current valid stay
of execution. (R., p.6.) While the district court “may inquire into the facts” under L.C. §
19-2715(4), those facts undoubtedly involve the “reason” the “judgment of death [had]
not been executed.” However, irrespective of the reason, because there was an existing
death sentence and the absence of a valid stay of execution, whatever the “reason,” not
only was no further inquiry mandated, but the court was still required to sign the Death
Warrant,

Finally, Leavitt’s two remaining arguments are subsumed in his other arguments.
As detailed below, a verbatim record was not required and, because Leavitt conceded the
only two inquiries required for issuance of a warrant, there was no basis for counsel to

appear and raise challenges — even if such a right exists, which the state denies.
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4, Idaho Criminal Ruie 38(a)

Idaho Criminal Rule 38(a) states, “A sentence of death shall be stayed pending
any appeal or review.” Based upon I.C.R. 38(a) and his pending motion in federal court
under Fed. R, Civ, P, 60(b), Leavitt has contended, “this Court should vacate the death

warrant and enter its own stay of execution under Rule 38(a).” (State v. Leavitt, Idaho

Supreme Court Docket #39941, Petitioner’s Opening Brief, p.14.)

Presumably, Leavitt’s motive in making this argument is that if his attorneys
would have been provided the opportunity to be heard by the district court prior to
issuance of the Death Warrant, they would have contended his Rule 60(b) motion in
federal court warranted a stay under ILC.R, 38(a). However, L.C.R. 38(a) has no
application to cases pending in federal court, but is a state rule that permits a sentence of
death to be stayed when the case is being appealed in state court pursuant to LC. 19-
2719(6). Moreover, I.C.R. 38(a) does not mandate that a death warrant or execution be
stayed, only that the sentence of death be stayed.

Additionally, I.C.R. 38(a) is limited by I.C. § 19-2708, which states, “No judge,
court or officer, can suspend the execution of a judgment of death, except as provided in
sections 19-2715 and 19-2719.” Idaho Code § 19-2715(1) states, “Hereafter, no further
stays of execution shall be granted to persons sentenced to death except that a stay of
execution shall be granted during an appeal taken pursvant to section 19-2719, Idaho
Code, during the automatic review of judgments imposing the punishment of death
provided by section 19-2827, Idaho Code, by order of a federal court or as part of a

commutation proceeding pursuant to section 20-240, Idaho Code.”
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Leavitt has contended there is a conflict between L.C.R. 38(a) and L.C. § 19-2708,
and that I,C.R. 38(a) controls because “the rules of the courts of Idaho control over the
statutes enacted by the Legislature when those rules concern procedural matters.” (State
v. Leavitt, Idaho Supreme Court Docket #39941, Petitioner’s Opening Bricef, p.14.)
However, as explained above, there is no conflict between 1.C.R 38(a) and 1.C. § 19-
2708. Moreover, even if such a conflict exists, “[blecause of the unique nature of the
death penalty, as provided in chapter 27, title 19, Idaho Code, as well as the stringent
constitutional protections afforded to a person sentenced to death,” 1.C. § 19-2708, which
limits suspension of the execution of a judgment of death except as provided in I.C. §§
19-2715 and 19-2719, “is a substantive rule.” State v. Beam, 121 Idaho 862, 864, 828
P.2d 891 (1992). Otherwise, there would never be an execution in Idaho because death-
sentenced inmates and/or third parties completely unaffiliated with the underlying case
could repeatedly file new challenges to the conviction and death sentence for “review”
and “appeal,” which, under Leavitt’s interpretation of I.C.R. 38(a), would result in an
automatic stay and thwart the very purpose for passage of 1.C. § 19-2719. This is not an
exaggerated hypothesis. When Paul Ezra Rhoades was executed on November 18, 2011,
a mete five hours before the 8:00 a.m. scheduled execution, attorney Terry S. Ratliff filed
a Motion to Stay Execution, (Appendix E.) As explained in the state’s Response to
Motion to Stay Execution, not only was Ratliff’s motion frivolous, but he had no standing
to even file the motion. (Appendix F.) Nevertheless, under Leavitt’s reading of I.C.R.
38(a), the exccution would have been stayed and the state would have been required to

obtain another death warrant.
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In State v. Beam, 115 Idaho 208, 213, 766 P.2d 678 (1988), the Idaho Supreme
Court discussed the purpose and policy behind the passage of I.C. § 19-2719:

The underlying legislative purpose behind the statute stated the need to
expeditiously conclude criminal proceedings and recognized the use of
dilatory tactics by those sentenced to death to “thwart their sentences.”
The statute’s purpose is to “avoid such abuses of legal process by
requiring that all collateral claims for relief . . . be consolidated in one
proceeding. . . .7 We hold that the legislature’s determination that it was
necessary to reduce the interminable delay in capital cases is a rational
basis for the imposition of the 42-day time limit set for I.C. § 19-2719.
The legislature has identified the problem and attempted to remedy it with
a statutory scheme that is rationally related to the legitimate legislative
purpose of expediting constitutionally imposed sentences.

Because I.C.R. 38(a) does not require a stay of the death warrant under the facts

of Leavitt’s case, his claim fails.

5. Verbatim Transcript

Based upon due process and L.C. § 1-1103, Leavitt has contended, “A verbatim
transcript is required by this court to exercise its constitutional duty to review cases on

appeal.” (State v. Leavitt, Idaho Supreme Court Docket #39941, Petitioner’s Opening

Brief, p.16.) Because application of a death warrant is a ministerial task, a verbatim
transcript was neither mandated nor warranted.

Idaho Code § 1-1103 states the reporter “shall correctly report all oral proceedings
had in said court and the testimony taken in all cases tried before said court.” In State v.
Lovelace, 140 Idaho 53, 65, 90 P.3d 278 (2003), the defendant contended the court
reporter’s failure to record telephone conferences and pre-trial conferences between
counsel and the cowrt violated the statute. Rejecting the defendant’s argument, this Court
explained, “It is basic to appellate practice that error will not be presumed, but must be

affirmatively shown by an appellant. Furthermore, error in the abstract does not
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necessarily rise to the level of constitutional dimension unless and until a defendant
properly presents a specific prejudice from such error.” 1d. (citations omitted).

Likewise, even if the chamber conference to obtain the Death Warrant should
have been recorded, an allegation the state vehemently denies, Leavitt has failed to
establish any prejudice, particularly in light of the fact that he conceded the only two
questions that are relevant to obtaining a death warrant — “the fact of an existing death
sentence and the absence of a valid stay of execution.” L.C. § 19-2715(5).

Whether viewed individually or collectively, Leavitt has failed to establish the
district court had “a clear legal duty” to require only the prosecutor to apply for the Death
Warrant, apply LC. § 19-2715(4), apply LC.R. 38(a), or make a contemporaneous
verbatim transcript when the application for the warrant was made. Leavitt has had all
the due process to which he is entitled over the past twenty-eight years; he is not entitled

to more stemming from issuance of the Death Warrant,

CONCLUSION

The state respectfully requests that Leavitt’s “Verified Petition for A Preemptory
Writ of Mandamus Directing Court to Vacate the Issuance of the Death Watrant and
Conduct New Hearing” be denied.

DATED this 31 day of May, 2012.

G
ABINNIP
L. LaMONT ANDERSON

Deputy Attorney General and
Chief, Capital Litigation Unit
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I HEREBY CERTIFY that on or about the 31 day of May, 2012, I caused to be
serviced a true and correct copy of the foregoing document by the method indicated
below, postage prepaid where applicable, and addressed to the following:

David Nevin U.S. Mail
Nevin, Benjamin, McKay & Barilett Hand Delivery
P.O. Box 2772 Overnight Mail
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Law Office of Andrew Parnes Hand Delivery
P.O. Box 5988 Overnight Mail
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-first Legislature Second Regular Session - 2012

IN THE SENATE
SENATE BILL NO. 1266
BY JUDICIARY AND RULES COMMITTEE

AN ACT
RELATING TO EXECUTION; AMENDING SECTION 19-2715, IDAHO CODE, TO ESTABLISH
ADDITIONAL PROVISIONS RELATING TO A STAY OF EXECUTION, TO REVISE PROVI-
SIONS AND TO ESTABLISH ADDITIONAL PROVISIONS RELATING TO CERTAIN WAR-
RANTS, TO ESTABLISH ADDITIONAL PROVISIONS RELATING TO RESETTING EXECU~-
TION DATES AND TO DEFINE A PHRASE; DECLARING AN EMERGENCY AND PROVIDING

RETROACTIVE APPLICATION.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 19-2715, Idaho Code, be, and the same is hereby
amended to read as follows:

19-2715. MINISTERIAL ACTIONS RELATING TO STAYS OF EXECUTION, RESET-
TING EXECUTION DATES, AND ORDER FOR EXECUTION OF JUDGMENT OF DEATH. (1) Here-
after, no further stays of execution shall be granted to persons sentenced to
death except that a stay of execution shall be granted during an appeal taken
pursuant to section 19-2719, Idaho Code, and during the automatic review
of judgments imposing the punishment of death provided by section 18-2827,
Idaho Code, by order of a federal court or as part of a commutation proceedlng
pursuant Lo section 20-240, Idaho Code,

{2) Upon remittitur or mandate after a sentence of death has been af-
firmed, the state shall apply for a warrant from the district court in which
the conviction was had, authorizing execution of the judgment of death. Upon
such application, the district court shall set a new execution date not more
than thirty (30} days thereafter.

{3) 1f a stay of execution is granted pursuant to subsectlon (1) of this
section and as a result, no execution takes place on the date set by the dis-
trict court, upon termination of the stay, the state shall apply for ancther
warrant and upon such application, the district court shall set a new execu-
tion date not more than thirty (30) days thereafter.

(4) If for any reason, other than those set forth in subsection (1} of
this section, a judgment of death has not been executed, and it remains in
force, the state shall apply for another warrant. Upon such application,

the dlstrlct court a:n—w%&eh—ehe—eem&e%—zeﬁ—was%&ad—wkehe—app%%a%&eﬁ—e{—%he

-feﬁdaﬂ%—bei—ﬁg—bfe@gkﬁbe%efe—aae—eeﬁft—ehe—eeﬂ%mas—e z 1nqu1re into the

facts, and if no legal reason exists against the execution .cf the judgment,
must make an order that the warden execute the judgment at a special speci~
fied time. The warden must execute the judgment accordingly.

{45) Action of the district court under this section is ministerial
only., No hearing shall be reguired for setting a new execution date and the
court shall inquire cnly into the fact of an existing death sentence and the
absence of a valid stay of execution.
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{(6) For purposes of this section, the phrase "stay of execution” shall
refar to a temporary postponement of an execution as a result of a court or—
der or an order of the governor postponing the execution while a petition for
commutation is pending. :

SECTION 2. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval, and retroactively to January 1, 2012,




STATEMENT OF PURPOSE
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This amendment seeks to clarify the process of obfaining a death warrant, including specifying
a time during which the warrant must be obtained, sets forth a process for obtaining successive
warrants if necessary, and clarifies responsibilities if an execution does not proceed. Some language
was changed to reflect federal practices.

FISCAL NOTE

There is no fiscal impact.

Contact:

Name: Brent Reinke, Director
Office: Department of Correction
Phone: (208) 658-2139

Statement of Purpose / Fiscal Note - S1266
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RS 20873

MINUTES |
SENATE JUDICIARY & RULES COMMITTEE

Wednesday, January 25, 2012
1:30 PM.
Room WW54

Chairman Darrington, Vice Chairman Vick, Senators Davis, Lodge, Malloy
(McKague) Mortimer, Nuxoil, Bock, and LeFavour

The sign-in sheet, testimonies, and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

Chairman Darrington called the meeting to order at 1:32 and asked the Secretary
to call the roll.

Relating to the State Victim Notification Fund. Mike Kane, representing the
Idaho Sheriff's Association, said they were proposing a way of obtaining sustainable
funding for the victim and witness notification system, known as VINE. The concept
is to add a $10 one-time fee at time of conviction for a misdemeanor or felony. Htis
projected that this will raise enough money to maintain the program. Any excess
fees generated will be turned over to the Victim Restitution Fund. Chairman
Darrington stated that several years ago a constitutional amendment was passed
providing for victim notification. Mr. Kane said that was correct and this assists the
state and the local entities in fulfilling the constitutional function of keeping victims
notified of the status of the offenders. Chairman Darrington remarked that Mr.

- Kane seemed to be pleased with the vendor and satisfied with the operation of the
program throughout the state and the fear was that it would be interrupted with the
absence of funding which would make us out of compliance. Mr. Kane said that
was correct. Vice Chairman Vick asked if they had approached JFAC for funding
as an alternative. Mr. Kane said they had sent an email to JFAC and given the
financial crisis at the time, they thought this was the best avenue.

Senator Bock moved seconded by Senator Nuxoll to print RS 20972. The
motion was carried by voice vote,

Relating to the Control of Veneral Diseases. Mike Kane explained the purpose
of this bill is to modernize the law regarding STD testing in correctional facilities by
adding appropriate STDs and eliminating another, and by reducing the need to test
for STDs in certain cases. Right now everyone in the state that is incarcerated must
be tested for venereal diseases. You will note that we have eliminated testing for
those with drug related charges in Section (4). That would mean that every juvenile
arrested with a small bag of marijuana or drug paraphernalia must be tested for
VD at a significant expense on the state and local correctional entities. There are
lots of other ways to test for venereal diseases including those who might share
bodily fluids. The second part is adding the most prevalent venereal disease in the
state which is chlamydia and also hepatitis C and eliminating chancroid, which is a
tropical disease.

Senator Malloy asked why "drug related" charges would be stricken from the
language since the sharing of needles is a very common way for the exchange of
bodily fluids, possibly causing STDs. Mr. Kane said that was right, however, if a
young person gets arrested for having marijuana or drug paraphernalia that would
have nothing to do with the exchange of bodily fluids. It's a significant burden on
the state and for that reason it shouid be eliminated from this section,




MOTION

RS 21014

Senator Nuxoll moved, seconded by Senator LeFavour to print RS 20973. The
motion carried by voice vote.

Relating to Execution. Brent Reinke, Director of Idaho Department of Correction
(IDOC), explained that Idaho recently carried out its first execution in 17 years.
During preparations to carry out this order, a few issues were discovered in Idaho's
death penalty statutes that needed to be addressed. As a resuit, the Department
and the Attorney General's office present a package of three statute changes.
Director Reinke gave an overview of the key procedural issues. Deputy Attorney
General Lamont Anderson will address two of these proposed amendments.
Director Reinke requested that Mark Kubinski, the lead Deputy Attorney General
for the Department of Correction, be allowed to speak to RS 21014,

Mark Kubinski explained that in 2009, there was an amendment to the Idaho

- Code to remove the firing squad as an alternative means of execution. In addition,

language relating to an exemption from the practice of medicine and pharmacy was
also removed, As a result of the execution last November and that experience,

the Department is seeking to amend 18-2716 to reinsert those provisions and

to provide a statutory immunity for the individuals participating in executions,
Subsection (2) clarifies that carrying out an execution is not the practice of medicine
and that the director and those acting under his authority are exempt from any
legal departments governing the practice of medicine. Subsection (3) allows for
any entity authorized to possess controlled substances may distribute to the
director and also provides those entities with immunity from liability as a result

of the condemned person's death. Subsection {4) authorizes the director of the
department to contain, possess, and store confrolled substances for purposes of
carrying out an execution and exempts the director from any legal requirements
governing pharmacy and controlled substances. He stated that also any individuais
participating in the execution are immune from civil or criminal fiability as a result of
the death and would prevent a wrongful death action being brought against them,
Lastly, the proposed amendment contains an emergency clause.

Senator Davis asked if the language that was inserted was the same language
as before or something different. Mr. Kubinski said it was not identical, but it
was substantially similar with respect to the practice of medicine and pharmacy.

" The immunity for providing chemicals to the department was not in the previous

version of the statute. Senator Davis suggested that Subsection (2) was pretty
broad about who could administer the drugs to the inmate. Mr. Kubinski said
that was not the intent of the statute and the corresponding administrative rules
and the department's standard operating procedure was more detailed in how
the execution was carried out. Senator Davis said he recognized that it said all
persons authorized by the director to participate in the execution, but he thought

- there shouid be language that tied it to some administrative process for the director

in qualifying those persons to participate in the execution. Mr. Kubinski replied
that the language in Subsection (2) was in previous law prior to 2009.

Senator Mortimer said he had some of those same concerns that Senator Davis
pointed out and thought it needed further clarification. Senator Bock asked to bring
back the Director for a question. He asked if there were limitations elsewhere in
statute as to who you might appoint to participate in the process. Director Reinke
replied there were not. He said although this is broad, it is outlined in the standard
of operating procedure and is exiremely detfailed. Senator Bock commented that
there was no other authority in any other statute or rule that specifically limits who
can be appointed. Since statute takes precedence over any rules or procedures,
you might have more authority than you want. Director Reinke stated that there
was much scrutiny over each step and every word by many attorneys during this
past execution. Senator LeFavour said she hated to think of someone being
required to take another's life. She said that in worst case scenarios and for

SENATE JUDICIARY & RULES COMMITTEE
Wednesday, January 25, 2012—Minutes—Page 2




MOTION

RS 21011

MOTION

RS 21016

MOTION

DOCKET NO.

11-1101-1101

future directors, perhaps a tightening of the verbiage would be helpful. Director
Reinke stated that participation was unguestionably voluntary. There was no one
that served or worked in the facility or on any facet of that execution that did not
voluntarily attend. He further stated that if the language needed to be tightened,

it would be done.

Senator Bock moved, seconded by Senator LeFavour, to have RS 21014
returned to the sponsor. The motion carried by voice vote.

Relating to Execution. Lamont Anderson, Assistant Attorney General, explained
this amendment is to clarify that upon execution, the death warrant is to be returned
to the district court, making this procedure consistent with Idaho Code 18-2715.

Senator Davis moved, seconded by Vice Chairman Vick, to print RS 21011, The
motion carried by voice vote.

Relating to Execution. Lamont Anderson explained this amendment seeks to
clarify the process of obtaining a death warrant, including specifying a time durlng
which the warrant must be obtained, sets forth a process for obtaining successive
warrants if necessary, and clarifies respon5|b|ht|es if an execution does not proceed.
Some language was changed to reflect federal practices. Senator Davis asked
about the "communication proceeding” pursuant to section 20-240, idaho Code, Mr.
Anderson said that was a typo and should have read "commutation proceeding.”

Senator Mortimer moved, seconded by Senator Lodge, to print RS 21016 with
correction of the word, commutation. The motion carried by voice vote.

Rules Review of Idaho State Police (Pending Rules) with Vice Chairman Vick,
presiding.

Rules of the Idaho Peace Officer Standards & Training Council. William L.
Flink, POST Division Administrator, explained the rule defines the terms "direction"
and "supervision" as it relates to reserve officers. Under "direction,” it allows an
employing agency to utilize a Level ll reserve officer to work under the immediate
presence and direction of a full-time peace officer of the same agency. The second
definition, "supervision," allows a Level | reserve officer to work by himself, but
there must be a full-time peace officer of the agency working at the same time.
Section 071 establishes that the Basic Misdemeanor Probation Academy may
operate as a closed campus if POST has dorm space available and clarifies that

a student must attend all basic academy classes to successfully complete the
course, Mr. Fiink said Sections 095 and 174 establishes criteria for obtaining
credit toward higher certifications for officers who formerly served as miilitary law
enforcement officers. The requirement that communication specialists meet the
minimum employment standards for age and traffic record is removed as well as
references to the Advanced Dispatch Academy which is no longer offered. The rule
removes confusing language in reference to canine team training and certification
requirements. The list of explosive substances used for detection canine team
cerlification is updated.

Senator Malloy asked with the difference of supervision for Level | and Level |l
officers, would they not be acting independent of one another. Mr, Fiink said they

were acting as a team, and since they only had 25 hours of training, POST Council -

believed they needed supervision,

Vice Chairman Vick told Mr. Flink that he had a letter from Oliver Chase that
raised a question that this rule classifies all military law enforcement experience
as the same and was not fair,
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ADJOURNMENT

Mr. Flink said it was a long standing process in POST history and the POST
Council felt this was proper in evaluating training. The training may have been as
a security guard and not in line with performing law enforcement functions. Vice
Chairman Vick asked if the practice had always been to give three months of law
enforcement experience credit for each year of military service. Mr. Flink said that
was the practice, but it was not in rule.

Senator Davis suggested that POST may be undervaluing the service and
experience of the military. He wondered what standards could be adopted that
would take advantage of the disparity of applicants. It appears to be a problem.
Mr. Flink said that was what Council wrestled with and they were looking for

consistency.

Oliver Chase came to the podium, representing himself, and reiterated the
concerns that were identified in his letter. He said his concern is the discrimination
against veterans. Senator Davis asked how would he write the rule. Mr. Chase
said he would evaluate everyone based on their experience. Senator Davis asked
if he was troubled by the disparity in the classification and what they were deing in
reviewing or setting a standard for military police service. Mr. Chase said that was
right. Senator Mortimer asked if it was true that some other officer coming in for
POST certification with previous experience is being reviewed on a personal basis
and qualifications before he is glven a certification. Mr. Flink said that was correct.
Senator Mortimer said then that is not the case with our military personnel. Mr.
Flink said that was correct.

Senator Mortimer moved, seconded by Senator Malloy, to adopt Docket No.
11-1101-1101 with the exception of Subsection 085, 02 and 174, 02,

Senator Lodge asked Chairman Darrington what the procedure was if those two

sections were excluded. Chairman Darrington said it would be necessary for the
Committes to draft a resolution formally rejecting that section of the rule and that

resolution would have to pass this Committee and the floor of the Senats, the

"House Committee and the fioor of the House.

Senator LeFavour made a substitute motion, seconded by Senator Lodge, to
adopt Docket No. 11-1101-1101 with the exception of Subsection 095, 02, ¢ and

174, 02, c. The motion failed.

Chairman Darrington moved, seconded by Senator Daws to adopt Docket No.
11-1101-1101.

Senator Mortimer made a substitute motion, seconded by Senator Malloy to adopt
Docket No. 11-1101-1101 with the exception of Subsections 095, 02, c. and d. and
174, 02, c. and d. Senator Bock requested a roll call vote. The motion carried 5 to
4 with Vice Chairman Vick, Senators Malloy, Mortimer, Nuxoll, and LeFavour voting
aye, and Chairman Darrington, Senators Davis, Lodge and Bock voting nay.

Rules of the Idaho Peace Officer Standards & Training Council. William L,
Flink explained that there were some technical errors in Sections 91 and 92 and
POST Council would like to rewrite after subsequent review and return it at a future

meeting.
There being no further business, Chairman Darrmgton adjourned the meeting
at 2.50 p.m,

Senator Darrington

Chairman

Leigh Hinds
Secretary
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Chairman Darrington called the meeting to order at 1:33 p.m. and asked the
secretary to call the roll. '

Relating to Execution. Brent Reinke, Director of ldaho Department of Correction
(IDOC), introduced Mark Kubinski, Lead Deputy Attorney General of the Idaho
Department of Correction. Mark Kubinski explained that this RS was reformatted
from the previous RS due to the concerns of the committee members. 1t is basically
the same as RS 21014, but clarifies some of the confusion and by making the
language more direct. It proposes to create a new section, 19-2716A and fo leave
19-2716 in tact. Subsection (1) clarifies that carrying out an execution is not the
practice of medicine and the director and individuals acting under his authority

are exempt from any legal requirements regarding the practice of medicine.
Subsection (2) of the statute allows for any entity that is authorized to possess
controlled substances to be able to distribute those to the director and department
for purposes of carrying out an execution. Subsection (3) authorizes the director to
obtain, possess and store controlled substances for purposes of carrying out an
execution. This section also clarifies that employees participating in an execution
are entitled to immunity from liability or wrongful death. Lastly, he said there was an
emergency provision attached to this section. -

Senator Davis asked why the emergency provision was retroactive to Jahuary 1,
2012. Mr. Kubinski said it was probably unnecessary, but was a holdover from
the previous RS.

Senator Mortimer moved, seconded by Senator Nuxoll to print RS 21014C1. The
motion carried by voice vote. ‘

Relating to Execution. Brent Reinke introduced Lamont Anderson, Deputy
Attorney General of the Criminal Law Division, to present the bill. Mr. Anderson
explained the purpose of the proposed legislation was to clarify that upon execution,
the death warrant is to be returned to the district court, making this part of the
procedure consistent with |daho Code § 19-2715.

Leoc Morales, Public Education and Communications Coordinator for the American
Civil Liberties Union of Idaho, stated that they were in support of both $1265 and
51266 legislation.

Senator Nuxoll moved, seconded by Senator Malloy, to send S 12865 to the Floor
with a do pass recommendation, The motion carried by voice vote.




S 1266

MOTION

S 1215

MOTION

APPOINTMENT

Relating to Execution. Mr. Anderson explained this legislation clarifies the
process of obtaining a death warrant, including specifying a time during which
the warrant must be obtained, and sets forth a process for obtaining successive
warrants if necessary. it also c!arfﬂes responssbihtles if an execution does not

proceed.

Senator Davis moved, seconded by Senator Lodge, to send S 1266 fo the Floor
with a do pass recommendation. The motion carried by voice vote, with Senator

Bock and Senator LeFavour voting no.

Relating to Escape or Rescue of Prisoners. Brent Reinke introduced Tim
Higgins, Deputy Warden, who has a background of investigation and a great
knowledge of contraband and the challenges it causes IDOC behind the fence. Mr.
Higgins explained this legislation seeks to make it harder for inmates to continue
their criminal behavior while incarcerated. Cell phones are becoming the most
sought after contraband inside the prisons today. Prisoners simuggle cell phones to
participate in drug trafficking, targeting hits on civilians in ldaho communities. He
gave an example of a recently confiscated cell phone from a gang member inside
one of their facilities; it was used 33,000 times in a period of six ménths which
included 11,000 telephone calls, 22,000 text message all of which bypassed the
security system as he continued to conduct gang business while incarcerated. The
proposed bill makes it a felony to possess, introduce cell phones, or any other
telecommunication into their prison system. Lastly, he stated that the proposed
Section 18-2510, Idaho Code, would enhance safety and security in correctlonai
facilities statewide,

Senator Davis noted that the effective date of the bill appeared to be July 1st
instead of at the signature of the Governor and he wondered if that was correct.
With the problem as significant as it was, Senator Davis thought they would rather
have it effective sooner than later. Director Reinke said they were not thinking of
having an emergency clause in the legislation, but perhaps they should pursue that,
Senator Davis asked if the Director would find it valuable o be effective with the
Governor's signature. Director Reinke replied that he would.

Senator Vick asked how long age was tobacco banned, Mr. Higgins replied it
was about ten years, Senator Vick said that he had information from someone that
having tobacco as contraband was a positive thing compared to marijuana or some
other illegal drug. Mr. Higgins said more tobacco was smuggled in than marijuana,
One advantage they saw was that cigarette smoke would mask the smell of
marijuana, but now if they smell cigarette smoke they know it is inappropriate and
can target that very quickly. He said they were trying to stop the major flow of
tobacco products from coming in. He stated that it would be a felony for the person
introducing the contraband or for the one in possession,

Senator Davis moved, seconded by Senator Lodge, to send § '!215 to the 14th
Order for Amendment to add the emergency clause. The motion carried by voice
vote,

Gubernatorial Appointment. Sara B. Thomas of Meridian, idaho was appointed
to the State Appellate Public Defender (SAPD) to serve a term commencing
January 12, 2012 and expiring August 1, 2014. Ms. Thomas has heen working for
the State Appellate Public Defender since 1999, In 2002, she became Chief of the
Appellate Unit where she was second in command. She participated in various
committees including the ldaho Supreme Court's Appellate Rules Committee and
the Criminal Rules Commitiee. She also participated in the I[daho Criminal Justice
Commission's Sex Offender Registration Subcommittee. She stated that the way
she sees the position is to represent people in their appeals to the Idaho Supreme
Court and considers the position to, literally, be one of law enforcement, Ms.
Thomas said the Constitution has procedural statutes that protects people's rights.
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Senator Darrington asked Ms. Thomas if she saw her role as getting a person
off or protecting their rights. Ms. Thomas said the role of SAPD was protecting
someone's rights. She added that the job of SAPD was to make sure that the
Court or prosecutor did their job properly. Chairman Darrington said at the time
SAPD was created it was to help the counties financially and also to give uniform
defense counsel throughout the state on appeals. Ms. Thomas stated that those
goals had been met. After a few questions from the committee to Ms.” Thomas,
Chairman Darrington said the committee would act on the confirmation at the top
of the order on Wednesday's meeting. :

PRESENTATION Idaho Criminal Justice Commission Overview and Update. Brent Reinke,

» Director of Idaho Department of Correction, explained that the Commission was
established in 2005 with 25 members and three major branches of gevernment,
county, city and citizen representatives, They meet ten times a year and it truly is
an opportunity to break the process down from an educational standpoint and
they have had great success in developing relationships with all three branches
of government and with citizen representatives as well. He stated that there were
several subcommittees within the Commission and their focus this year has been:
the (1) Research Alliance chaired by Gary Raney, (2) Children of Incarcerated
Parents; sponsored by the Department of Health & Welfare, Ross Edmunds, from
the Division of Behavioral Heaith, (3) Public Defense, headed by Dan Chadwick,
(4) Misdemeanor Probation Project, chaired by Gary Hahn, (6) Gang Strategies
headed by Jim Tibbs, (6) Sex Offender Management Board, chaired by Shane
Evans, and the Grant Review Council which is an entirely new function of the
Commission. Slide presentation is attached. )

Chief Jim Tibbs, said they would continue to look at the Gang Enforcement Act,
which was created last session, to make sure that it provides the necessary safety
and that it was constitutional, He felt it would be a too! box for communities to
use, not just enfoercement.

MINUTES Senator Bock moved, seconded by Senator Davis, {o approve the minutes of
MOTION - January 30, 2012 as written. The motion carried by voice vote,

ADJOURNMENT There being no further business, Chairman Darrington adjourned the meeting
at 2:33 p.m.

-Senator Darrington ' Leigh Hinds
Chairman ‘ Secretary
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE

DATE:

TiME:

PLACE:
.MEMBERS:

ABSENT/
- EXCUSED:

GUESTS:

MOTION:

H 631:

UNANIMOUS
CONSENT
REQUEST:

RS 21304:

Wednesday, February 15, 2012
1:30 PM.

Room EW42

Chairman Wills, Vice Chairman Luker, Representative(s) Smith(24), Nielsen,
Shirley, Hart, Bolz, Ellsworth, Bateman, McMillan, Perry, Sims, Burgoyne, Jaquet,

Killen
Rep. Ellsworth

Randy Colson, Idaho Towing and Recovery Professionals; Woody Richards,
Attorney/Lobbyist; Lamont Anderson, Attorney General's Office; Lt. Col. Ralph
Powell & Sharon Lamm, POST, ldaho State Police (ISP)

Chairman Wills called the meeting fo order at 1:33 p.m.

Rep. Bolz made a motion to approve the minutes from the February 7, 2012
meeting. Motion was carried by voice vote.

Chairman Wills recognized Drew Nelson, House Page, for her service during the
first half of this session.

Dawn Peck, Manager of the Bureau of Criminal Investigation, ISP, presented H
531, She said that after further review by the agency, the language in the bill

" contained errors and fell short of the statutory goal and ISP would like fo pull the

bill and introduce a replacement RS.

Rep. Killen requested unanimous consent to pull H '531. There being no objection,
consent was granted.

Dawn Peck, ISP, presented RS 21304, She explained that RS 21304 will replace H
531 because the language in H 531 was confusing and inadequate to accomplish
the ISP’s goal for the bill. The only change is to § 49-202 (2)(q), to the word
“transfer," clarifying that this is a one time fee for vehicle title transfer that will be
used to support the ldaho Public Safety and Security Information System (more
commonly known as "ILETS". This proposed legislation proposes to establish a
fee on the issuance or transfer of each vehicle title which will provide a stable
funding source to support and maintain ILETS. ILETS primary mission is to provide
a dedicated, securs, reliable, high-speed communications system that enables the
public safety and criminal justice communities to fulfill their missions of protecting
and serving ldaho citizens, The ILETS Board has recognized that the current
funding structure is inadequate to sustain daily operations and infrastructure need
and monies earned from this fee would go into an ILETS dedicated fund to be used

for ILETS maintenance and usage costs.
in response to committee questions, Ms. Peck stated that total annual funds earned

from this fee collection would be about $4 million. Yearly cost to keep the system
running is about $2.7 million/year. She clarified that there would be an excess, but

" the Board is trying to build the fund to be able to pay for a replacement part iffwhen

it is needed and to make sure that they do not have to ask for increased funding for
ILETS in the near future for this purpose. Committee members requested a list of

all the fees involved with this.




MOTION:

VOTE ON THE
MOTION:

H 403:

Ms. Peck stated that a fee is assessed when any title transfer is made, even if the
vehicle was a gift. Also, on page 6, line 41, "all access fess collected under the
provision of this chapter," she said that these fees are outlined in IDAPA 480. The
access and system usage fees were raised in 2007 to an amount counties felt they
could absorb. The Board feels this is not enough to maintain the system, and
currently ISP is covering 48% of the costs, where they should be covering 25%.

Amy Smith, a Vehicle Services Manager for the Idaho Dept. of Transportation
(IDT), explained the breakdown of the title fee. The committee expressed concern
about the fees listed on the first two pages of the RS and questioned where the
fees, other than to ILETS, were going to be distributed. Ms. Peck stated that
the Idaho Code section that has been changed is the IDT title section, it is not

for the ILETS system.

Rep. Sims invoked Rule 38 stating a possible conflict of interest as she is an
automobile dealer, but will be voting on RS 21304.

Rep. Smith made a motion to introduce RS 21304,

Ms. Peck stated that she will advise the Department of Transportation (DOT)
Advisory Board about the substance of the bill. In regards to the "other vehicles"
listed on page 2, Ms. Smith said that this could be a boat or trailer, technically not a
motorized vehicle. In regards to the language she stated that this is just left over
language, as all these "other" vehicles would be included here, so the "other" is

likely unnecessary.
Motion was carried by voice vote.

Lt. Col. Ralph Powell, ISP, presented H 403. He explained the purpose of this bill
is to create a requirement for tow truck drivers who contract with the ISP to have
criminal background checks through both the FBI and Idaho criminal databases.
There is a public expectation that the tow truck driver has gone through some kind
of background check, and ISP would like to send a tow truck driver that does not
have a criminal record that includes any of the disqualifying crimes. The intent is
to make this process safer for those who are having their cars towed, under the
direction of the ISP.

In response to committee questions, Lt. Col. Powell stated that ISP is interested in
crimes committed against persons and serious property crimes when examining
someone's background. For example: battery, burglary, rape, etc. He explained
ISP Is adding the federal review to the state check that is already being used. He

-emphasized that it is a more comprehensive check because it is nationwide, not
just for the state of Idaho. In regards to the doubling of the fees to tow truck drivers,

he said the addition is the cost of using the FBI fingerprint-based check.

Lt. Col. Powell explained the payment for the background check would not apply
to every employee of the tow-truck company, but would apply only to the owner
and all drivers that will be responding {o the scene. Lt. Col. Powell deferred to
Dawn Peck, ISP, for a question about the fee increase, which was authorized to
$25.00 for the fingerprint based check (increased from $10.00). She stated that the
fingerprint based check is important because it is a positive identification. Total fees
would be about $41 for each responding tow-truck driver.

i regards to the ability of the state to use the substance of the FBI background

checks, Lt. Col. Powell said that the authority to conduct a state background
check is governed by FBI rules and there must be a statute that authorizes ISP's
use of the FBI database. He deferred to Ms. Peck, and she said Title 87, Chapter
30 governs authority to do state background checks,
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MOTION:

SUBSTITUTE
MOTION:

AMENDED
SUBSTITUTE
MOTION:

Randy Colson, President of the ldaho Towing Recovery Professionals, stated
his concern is with the timing of the fees required. He said he would like the
fee application to happen at the time of hire. He also said there is no standard
of measure to apply this to and there needs to be a requirement in writing.

He emphas:zed that they are seeking a measured guideline so that tow truck
companies are able to comply.

In response to commitiee questions, Mr. Colson stated that the AAA background
checks do not have access to the FBI database. He said that he would be satisfied
with at least one check through the FBl based system, though it is not possible to
transfer federal information, and AAA can verify that the check was completed. In
regards to the City of Boise evaluation, the check is annual, meaning that any
crimes for the next 12-month period would be undiscovered. He emphasized that
he, as a business owner, is paying attention to the quality of his employees.

When asked if the City of Boise would be willing to accept the background check
from ISP and not require an additional check, Lt. Col. Powell said the ISP check is
completed once at the time of hire, however, Boise City requires annual checks
and he does not know what they might be willing fo accept in the future. In regards
to timing of the background check, there isn't a particular time in mind and this bill
stems from a particular incident in Oregon, where a tow truck driver used by the
ISP that had various convictions in Oregon, which were not detected in the Idaho
database search,

In regards to committee concerns over whether this is an ongoing problem, Lt.
Col. Powell stated the national background check provides a comprehensive
criminal check and ISP has no current intention of changing the policy to include
itemized specifics as far as "disqualifing crimes" go. Also, the ISP procedure on
tow truck operators does not spell out the specific qualifications and ISP conducts
a case-by-case analysis when they conduct a background check. The committee
expressed a concern that there are no qualifications codified somewhere. Lt. Col,
Powell stated that if the applicant is denied approval, they have the opportunity to
meet with ISP to redress their concerns. He added that tow-truck drivers do not
have to be on the rotation list used by ISP.

When questioned, Mr. Colson stated that he was not Jnvolved in drafting this biil.
In regards to suggested changes to the bill, he would like the background check to
be conducted at the time of application to the ISP tow truck pooi, and he would like
to see clarification on timing and definitions of disqualifying crimes.

Rep. Killen made a motion to send H 403 to the floor with a DO PASS
recommendation. In favor of the motion, Rep. Luker made a request to add
various standards to this, but overall he supports the bill due to public safety
concerns. Rep. Perry stated in opposition to the motion, she is likely not to
support the bill because of the fear that certain drivers will be excluded, the high
cost, lack of standards, and lack of strict time frames for check requirements.

Rep. Bateman made a substitute motion to hold H 403 in committee. In support of
the motion he stated that Idaho is a small state and these fees and other issues
are of great concern to Idaha's citizens.

Rep. Hart made an amended substitute motion to hold H 403 in committee for a
time certain, no longer than one week, for parties to get together and come up with
better ianguage. .
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ROLL CALL
VOTE ON THE
AMENDED
SUBSTITUTE
MOTION:

H 532:

MOTION:

VOTE ON THE
MOTION:

S 1265:

MOTION:

Chairman Wills requested a roll call vote on the amended substitute motion to hold
H 403 in committee for a time certain. Motion passed by a vote of 8 AYE, 6§ NAY
and 1 absent/excused. Voting in favor of the motion: Vice Chairman Luker,
Reps. Smith(24), Nielsen, Shirley, Hart, Bolz, McMillan, and Perry. Voting in
opposition to the motion: Chairman Wills, Reps. Bateman, Sims(Ingram),
Burgoyne, Jaquet, and Killen. Rep. Ellsworth was absent/excused.

H 403 will come before the committee on Thursday, February 23, 2012,

Sharon Lamm, POST/ISP, presented H 532. She stated this will amend Idaho
Code to allow POST counsel to collect and spend fees earned from POST dormitory
usage. The fees are structured to recoup costs associated with use of training
equipment from non-law enforcefent institutions. POST academy rooms are
available to non-POST entities. POST charges $10.00/night/room which benefits

‘ POST and saves lodging costs for those who are using the room.

Ms. Lamm next provided responses to committee concerns from the RS hearing.
She said that in regards to concern about exemptions from the bed tax, ali charges
for room occupancy that are exempt from sales tax, are exempt from the room
tax. Over 99% of POST customers receive the tax exemption and the remaining
customers are from out-of-state. In 2011, POST collected $32,000 in dormitory
fees. She emphasized that law enforcement agencies throughout the state
benefit from the use of the facility for the training they are required to complete

in order to retain their certifications. In FY2011 POST collected $80,000 from
POST-associated users and without this charge in place, POST would have to bill
these agencies about $20,000 annually for their usage,

Rep. Shirley made a motion to send H 632 to the floor with a DO PASS
recommendation.

In regards to an audit on the taxes being taken out, Ms. Lamm stated POST has
been audited in the past. The committee was concerned that a law enforcement
agency has been doing something they are not yet authorized to do, she said that
this is one of the areas that needed to be addressed.

Motion was carried by voice vote. Rep. Shirley will sponsor the bill on the floor.

Brent Reinke, Director of the ldaho Dept. of Corrections (IDC), presented S 1265.
He handed out copies of IDC's standard operating procedures. He explained the
lessons learned from the November 18, 2011 execution which was the first in many
years. S 1265 addresses pre- and post- execution procedure The purpose of the
bill is to cfarlfy that after the execution the death warrant is to return to the district
court, which is consistent with the statute,

7Rep. Nielsen made a motion to send S 1265 to the floor with a DO PASS

recommendation. Motion was carried by voice vote. Rep. Nielsen will sponsor
the bill on the floor.
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S 1266:

MOTION:

ADJOURN;

Lamont Anderson, Atiorney General and Chief of the Capital Litigation Unit,
presented S 1266. He said this bill addresses "how" and "when” a warrant of
execution is obtained. It clarifies that the state of Idaho, the Idaho Supreme Court,
and Federal Courts can impose a stay of execution, Section 2 addresses procedure
for obtaining the death warrant, which occurs after unitary review by the Idaho
Supreme Court. Remittitur is executed by the Idaho Supreme Court, but the word
"prosecutor” has been changed to the "state." He explained that after a death
warrant is obtained, death sentence inmates are reviewed by federal courts. If a
stay is obtained, then a mandate is issued by the 9th Circuit Court of Appeals. After
this, it is possible to get a second death warrant. There alst may be a situation
where the Dept. of Corrections has not been able to complete an execution by the
time allotted by the court. In this case, the bill allows the department to obtain
another warrant from the district judge with an explanation of why the execution
has not been completed. This prevents a death sentence inmate from skirting the
death sentence because of a timing issue,

In response to committee questions, Mr. Anderson said § 4, line 35, changed from
"must" to "may" because the death sentenced inmate is not actually brought into
court. In the case that the district court wants to inquire why that warrant was not
carried out, this change removes the requirement that the inmate has to be present
during this inquiry. [n regards to whether a judge would want to make an inquiry,
he clarified that the judge must make an inquiry and stated it would be hard to
imagine a situation where the district judge would not want to sign an additional
death warrant. In regards to the timing of the issuance of the death warrant, he said
constitutional speedy trial requirements would govern this, Regarding line 37, the
"special specified time," Mr, Anderson stated that this is prior language from the
statute and means the warden shall execute the death warrant as specified by

the district judge.

Rep. Perry made a motion to send S8 1266 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Nielsen will sponsor the
bill on the floor.

There being no further Business to come before the committee, the mesting was
adjourned at 3:23 p.m.

Representative Wills Stephanie Nemore
Chair

Secretary
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In the Supreme Court of the State of Idaho

IN THE MATTER OF THE PETITION FOR )
WRIT OF MANDAMUS, )
.......................... . )
LAWRENCE DENNEY, Speaker of the Idaho ) ORDER DISMISSING PETITION AND
House of Representatives, and NORM ) SUPPLEMENT TO PETITION FOR
SEMANKQO, Chairman of the Idaho Republican ) WRIT OF MANDAMUS AND
Party, ) PROHIBITION
‘ )
Petitioner, ) Supreme Court Docket No. 39570-2012
) .
v, ) Ref. No. NONE—Qrder of this Court
)
BEN YSURSA, Secretary of State of the State of )
Idaho, )
)
Respondent, )

On January 24, 2012, counsel for Petitioners Lawerence Denney, Speaker of the Idaho House of
Representatives, and Norm Semanko, Chairman of the Idaho Republican Party, filed a PETITION FOR
WRIT OF MANDAMUS. On January 25, 2012, counsel for Petitioners Lawerence Denney, Speaker
of the 1daho House of Representatives, and Norm Semanko, Chairman of the Idaho Republican Party,
filed a SUPPLEMENT TO PETITION FOR WRIT OF MANDAMUS; REQUEST FOR WRIT OF
PROHIBITION, '

The party seeking a Writ of Mandate must establish a clear right to the relief sought. A party
requesting a Writ of Prohibition must show an act outside of jurisdiction. Pursuant to Idaho Appellate
Rule 5(b), counse! for Petitioners failed to file a brief showing a clear right to the relief sought under
statute or constitution of the State of Idaho; therefore, good cause appearing,

IT HEREBY IS ORDERED that the PETITION FOR WRIT OF MANDAMUS, and
REQUEST FOR WRIT OF PROHIBITION be, and hereby are, DISMISSED.

DATED this égvday of January, 2012,

By Order of the Supreme Court
Ko ——

Roger S. gurdick, Chief Justice
Stepheu\w. K('znyon, Clerk of tie Courts

ORDER DISMISSING PETITION AND SUPPLEMENT TO PETITION FOR WRIT OF MANDAMUS

ATTEST:
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STATE OF IDAHO,

v,

RICHARD A. LEAVITT

- L
( HECE{&:64 /4%4 T,

FEB-61992 - - oo :
OFFICE OF THE ATTORNEY GENERY, : - ny

2 OFB -5 yn3z

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL Diémgr&g—é;;¥%€
STATE OF IDAHO, IN AND FOR THE COUNTY d#’ggﬁgﬁﬁ§¢

Case No. 4110

Plaintiff,

(Idaho Supreme Court.

Docket Nos. 18533)

DEATH WARRANT

L, L e L W )

Defendant.

T0: Mr. A, J. Arave

Warden

Idaho State Penitentiary

Statehouse Mail

Boise, Idaho 83707

Defendant Richard A. Leavitt (defendant) was found guilty by a
twelve-person jury of the crimes of Murder in the First Degree. on

January 6, 1986, the court entered its judgment of conviction based upon

the jury’s verdict. Pursuant to statute, the court imposed the death

penalty as punishment for the crime of Murder in the First Degree.

Defendant having been found guilty of Murder in the First Degree should

be punished by the infliction of death in accordance with Idaho Code

§ 19-2716.

All post conviction proceedings have been concluded. Defendant

filed post-conviction proceedings and on April 30, 1987, this court, H.

Reynold George, D.J., denied defendant’s Petition for Post-Conviction

Relief..

This matter was appealed in all respects in Cases No. 16987 and
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16305 in the Supreme Court of the State of Idaho. The Supreme Court
consolidated the appeals as Case No. 16305, and on June 3, 1987, issued
its decision on May 30, 1989 and affirmed the conviction and reversed
and remanded on the death penalty imposition. On remand, the District
Court, H. Reynold George, D.J., conducted a second sentencing hearing
and on February 16, 1990, again imposed the death penalty pursuant to
I.C. §1s-2716. In due course, the matter was again appealed to the-
Idaho Supreme Court (Case No. 18533), Bingham County Case No. 4110. The
Supreme Court issued on Novemger 27, 1991, (filed in Bingham County on
December 4, 1991) its decision affirming the trial court and the
imposition of the death penalty. Meanwhile, the  appellate filed a
Motion for Rehearing on December 17, 1991, and the =aid petition was
denied on January 23, 1992. On January 23, 1992, the Supreme Court
issued its Remittitur to the District Court (the Remittitur was filed on
February 4, 1992) and the Supreme Court ordered that the District Court
comply with the directive of the opinion of the Supreme Court by the
issuance of a Death Warrant pursuant to Chapter 27 of Title 19, Idaho
Code.

THEREFORE, YOU ARE HEREBY ORDERED, pursuant to Idaho Code § 19-2716
and the prior Judgment and Order of this Court, that on February 28,
1992, as soon after midnight as possible, (that is, not on Thursday,
February 27, 1992, but as soon after 12:00 o’clock midnight as possible
on Friday, February 28, 1992) you shall cause the defendant Richard A,
Leavitt to suffer the punishment of death in the manner prescribed by
Idaho Code § 19-2716 unless the execution of this warrant be stayed

according to law, and thereafter you shall make your Return pursuant to
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Idaho Code § 19-2718.

S0 ORDERED this 5th day of February, 1992.

JAMES C. HERNDON
District Judge

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

I HEREBY CERTIFY that a full,

true and correct copy of the

foregoing instrument DEATH WARRANT was mailed this Sth day of February

1982, by 1st class mail with prepaid postage to:

A. J. Arave

Warden

Idaho State Penitentiary
Statehouse Mail

Boise, Idaho 83707

Thomas E. Moss, Esq.
Prosecuting Attorney
Cindy L. Campbell, Esqg.
Prosecuting Attorney for
Bingham County

501 N. Maple

Blackfoot, Idaho 83221
(hand-delivered)

Richard Vernon
Director of Corrections
1075 Park Boulevard
Boise, Idaho 83712

STATE OF IDAHO } -
£8,

County of Bingham

I certify the fercoding fo be a bue and corcect copy o&-
tha orizmel en file tnd of recovd in the Qffice of ha
Clerk &34, Exalffing Feoocder of Binghem Counfy, ldaha,
Da‘cai_.z‘ 2= ‘072“

40l EOp) 8

L b b ot 33 ..
ek e BT e e ————
4

Cierk ond Ex-oiitcn Roecorder

DEATH WARRANT

Mr. Frederick C. Lyon
Idaho Supreme Court
of Appeals

451 W. State Street
Boise, Idaho 83720

David N. Parmenter, Esqg.
Public Defender for the
County of Binhgham
Blackfecot, Idaho 83221
(hand-delivered)

Larry Echohawk, Esq.
Attorney General
Statehouse Mail
Boise, Idaho 83720

JEAN ESPLIN, Clerk

sy:_ A Komlbes

Deputy Clerk
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Supreme Court of the WUnited States RECEIVED

FEB 2 5 1397

No. A-597 - OFFICE OF THE ATTOREY GEAERAL
RICHARD A. LEAVITT,

Petitioner

IDAHO

ORDER

UPON CONSIDERATION of the application of counsel for the

petitioner,

IT I8 ORDERED that the execution and enforcement of the
sentence of deaéh imposed upon the petitioner and scheduled for
February 28, 1992 is hereby stayed pending the timely filing and
disposition by this Court of a petition'for a writ of certiorari.
Should the petition for a writ of certiorari be denied, this stay
is to terminate automatically. In the event the petition for a
writ of certiorari is granted, this stay is to continue pending the

issuance of the mandate of this court.

/s/ 8Sandra D. O'Connor

Associate Justice of the Supreme
Court of the United States

Dated this 19th
day of February, 1992.
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RATLITF LAW OFFICES, CHTD.
296 South 2" Fast

Mouatain Home, D 83647
Telephone: 208.587.6900

Facsimile; 208-587-6940

ISB: 3598

INTHE DISTRICT -COURT OF THE STATE OF IDAHO, COUNTY OF ADA
N AND FOR TOURTH JUDICIAL DISTRICT

STATE OF IDAHO )
) ‘Case Number: UNKNOWN

Vs. ) MOTIONTOG STAY FXECUTION
)

PAUL BZRA RHODES )
bi

COMES NOW, COUNSEL herein, fam-i petitions the Warden of the idaﬁo Department off
Corrections, and this Cowt, fo Stay the Execution of the Defendant herein in as much as the
cuwent counse] for the Defondant is not Certified by the Idaho Supreme Court to represent him
as a Cenfified Death Penalty Counsel, and in as ﬁluch -as said Counsel is not Certified by the
Idato Supreme Court to :xepreseut him -or any other defendant in Death Penalty Cases, to allow
the execution of the Defendant is contrary fo the Sixth and Fourteenth Amendment of the Uﬁtcﬂ
Siates Constitution, and -such similar provisions of the Constitution of the State of Idaho, as it
would be the legitimization .of .a'fDefendant to be represented by un-qualified counsel,' thus
ineffective assistance of counsel, ;;ursuant do ihs Sixth Amendment to the United States
Constitution, "The .qualifications of Counsel in Death Penalty Cases is subject to the rules of the
Idaho Supteme Count, and the Idaho Statutery provisions with regard to Death Penalty casesisa

substantive mule that overrides any federal provision as 1o the appointment of counsel.




P11Vl UJUE  Ratiiff Law Bffices, Chtd, (FAX)2085876340 P.002/007

Based on the Idaho Capital Defeng;e Counse] Roster that is .attached hereto -and
incorporated herein, Ms. Teresa Hampton is mot C:arﬁﬁeci by the Idaho Supreme Cournt 1o
vepresent the Defondant in 4 Capital Case. As such, fo allow the execution of the Defendant to
proceed would by contrary io the dictates of the ABA Guidelines in the representation of Death
Penalty cases, and contrary to -the'mﬂes and-dictatesm-)f the Idaho Supreme Court. This is contrary
o Aaticle I, Section 13 .of the Counstitution -of Idahe, -and is a violation of the Fourteenth and
Sixth Amendment of the (U8, Constitution, the Due Process Clause, and the Sixth Amendment to
the same :said Constitution,

Am immediate stay of exccution is demanded, :and a hearing on the merits is also

- requested,

Dated this Jg_ tlay of November, 2011.

(PR
LOOHIS ¢ A7 ~ 7965
NANMPTOK & Q987 5387 "
SYPRLMES T TIT 2355 TERRYG. RATLIF

WNERkdsie . 28777 5727 ATTORNEY ATLAW




Capital Defonce Counset Roster

ofiG

(FAX)2085876540 P.003/007
itp:/fwwwiscidaho.goviappens] bite

111872011 03:06 Ratliff Law Offlces, Chtd,

Idaho Capifal Defense Counsel Roster

Capiial Deafense Counsel Application + Informatlon Sheet

AFFRELATHE COUNSEE,

"B Grealneks - 89322172 Pagid J, Smethers 356-1245
. Aftoroey i Rasew Enifer & Gatewuad

P& Box F696 K000 % Roayvevelt

RToswaw TP SI84S Balse, I F5ITS

FAR: A2 3538 A 356-R263

Hrymaik grestaw@turbonet.com Bz davidif@smetherslaw.com

Eeo [N Crilfiesd - I3E-0GI¢

Gt B Offfges

AER W, Jeflevaom

Fraise, TE* SXTWT

AR FTEIEID

Eeromits Jorfifrdi@ o thifefnet

EHAB FRIAL COUNSEE AND APPHAL/POST CONVICTION COLINSITY,

Vingfuim Bom - 463- (08K

Shamuon Revmere —ZH-217E2

Boudi Ty, Chter, I647 Lake Harbos Fane

PO, Box BTIS Rofire YO 83105

Ninpps, BB BIGEF TFAX: (208 3342985
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LAWRENCE G, WASDEN
Attorney General

State of Idaho

Statehouse, Room 210
Boise, Idaho 83720

(208) 334-2400

PAUL R. PANTHER
Chief, Criminal Law Division

L. LAMONT ANDERSON
Chief, Capital Litigation Unit
JESSICA M. LORELLO
Deputy Attorney General
P.O. Box 83720

Boise, Idaho 83720-0010
(208) 332-3544

Telephone: (208) 334-4539
Facsimile: (208) 854-8074

E-mail: Jamont.anderson@ag.idaho,gov

Attorneys for the State of Idaho

IN THE DISTRICT COURT OF THE STATE OF IDAHO, COUNTY OF ADA

IN AND FOR THE FOURTH JUDICIAL DISTRICT

STATE OF IDAHO,
Vs,

PAUL EZRA RHOADES

COMES NOW, L. LaMont Anderson, Deputy Attorney General, Chief, Capital
Litigation Unit and hereby responds to counsel Terry S. Ratliff’s Motion to Stay
Execution, which appears to have been faxed to the Honorable Michael Wetherell, the

Administrative Judge for the District Court of the State of Idaho, County of Ada in and

RESPONSE TO MOTION
TO STAY EXECUTION

for the Fourth Judicial District, on November 18, 2011, at approximately 3:00 a.m.
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Ratliff's motion appears to be a request {o stay the execution of Paul Ezra
Rhoades, which is scheduled to commence on November 18, 2011, at 8:00 am,
Rhoades’ scheduled execution is based upon two death watrants issued by the Honorable

Jon Shindurling on October 19, 2011, in State v. Rhoades, Bingham County Case #4283,

and State v. Rhoades, Bonneville County Case #C-87-04-547.

Ratliff’s motion fails on several bases, First, Ratliff has failed to establish this
Cowrt has jurisdiction to intervene in an execution that stems from criminal cases in
Bingham and Bonneville Counties, Second, Railiff has failed to establish or otherwise
explain how he has standing to intervene in an exccution that stems from criminal cases

in Bingham and Bonneville County. See Whitmore v. Arkansas, 495 U.S, 149, 154-160

(1990). Third, 1.C. § 19-2708 expressly states, “No judge, court or officer, can suspend
the execution of a judgment of death, except as provided in section 19-2715 and 19-2719,
Idaho Code.” Fourth, the state is assuming Ratliff’s claim is based upon LC.R. 44.3,
which applies only to trials, appeals and post-conviction cases in Idaho where the death
penalty may be or has been imposed upon the defendant; it has no application to other
state court proceedings, including a defendant’s execution. Fifih, Ratliff's motion is
based in part upon ABA Guidelines. However, as explained in Cullen v, Pinholster, ---
U.S. ---, 131 S.Ct. 1388, 1406 (2011) (quotes and citations omitted), “Beyond the general
requirement of reasonableness, specific guidelines are not appropriate. No particular sef
of detailed rules for counsel’s conduct can satisfactorily take account of the variety of
circumstances faced by defense counsel or the range of legitimate decisions,” Referring
to the ABA Guidelines for the Appointment and Performance of Counsel in Death

Penalty Cases (2003), the Idaho Supreme Court has declined the “invitation to adopt
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these guidelines.” State v, Porter, 130 Idaho 772, 782, 948 P.3d 127 (Idaho), Sixth,
Ratliff has failed to establish that Rhoades has a Sixth Amendment right to counsel

during execution. As reiterated in Lewis v. Casey, SI8 U.S. 343, 377 (1996), in

Pennsylvania v, Finley, 481 U.S, 551, 555 (1987), the Supreme Court “rejected a claim

that the Constitution requires the States to provide counsel in state postconviclion

proceedings. And we found Ross and Finley controlling in Muray v, Giarratano, 492

U.S. 1 (1989), where we held that defendants sentenced to death, like all other
defendants, have no right to statc-appointed counsel in state collateral proceedings.”
Clearly, an execution is a collateral proceeding in which a death-sentenced inmate is not
entitled to counsel, let alone effective assistance of counsel or counsel that is “death
quatified” under LC.R. 44.2. Finally, not only has Ratliff failed to mect the standards for
a stay, particularly under the circumstances ol Rhoades® case at the cleventh hour, he has

failed to cven articulate those standards. See Winter v. Natural Res. Def, Council, 555

U.S. 7, 20 (2008) (Rhoades “must establish that he is likely to suecced on the merits, that
he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance
of equities tips in his favor, and that an injunction is in the public interest.”) .

Based upon Ratlif”s motion and the argument above, he has failed to establish
any basis for this Court to enter a slay. Therefore, the state requests that Ratliit’s motion
be denied in its entirety.

DATED this 18" day of November 2011

)

I. LaMONT ANDERSON
Deputy Attorney General
Chief, Capital Litigation Unit
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this 18" day of November, 2011, served a true
and correct copy of the attached VERIFIED PETITION FOR PEREMPTORY WRIT OF
PROHIBITION by faxing a copy to:

THE HONORABLE MICHAEL WETHERELL
FOURTH JUDICIAL DISTRICT JUDGE
(208) 287-7529

TERRY RATLIFF
(208) 587-6940

S )

L.LaMONT ANDERSON
Deputy Attorney General
Chief, Capital Litigation Unit
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