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STATE OF IDATIO,

IN TIIE SET'ENru ruDICIAL DISTRICT OF THE

STATE OF IDAHO, COUNTY OF EINGHAM

) CaseNo. CRl985-4110 AI{D

v.

RICHARD A" LEAVITT,

)
Plnintitr-RoSpondeirt, )

c\f2008-85?

)
) MOTToNTO QUASH
) DEATEWARnAT{t
)
)
)
)

Defendant-Petitions.

The DefcndsntRicbard A" I-cdviu, &roughhis afiomeys, movsstre Corfi forits fr€r
quashiag that certain death warant, filcd lvlay 17,zIlz,and dircsting tlat Mr. Lcavitt be

executed on Junc 12,20t2.

This motion is nudc because

t. Punuant to Idaho Criminal Rule 3E (a), an "sppeal orrevierrf ofMr. Leavitt's

convictim and sentence ir '@ding.' In particrilu, therp is prescntty pcnding in Mr. L€avitt's
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ftdchl habeas corpus litigation, I motion for rclief pursuant to Fed. R Cdm. P. 60(b), which

argnes thrt undc( a re6nt Ulited Stans Supone Court crec, Mutinez v. Ryan,_U.S., . 132

S. Ct l3O9 (lvlmch n,z}lzr,tlre Disfrict Court emed indisnissing Chim 9 of tvIr. Lcsvitt's

Petidon fot Wdt of l{abeas Cor?us on grcunde ofproeedrnal defrult Sbe Motioa for Relief tim

Jdgnrei* Pursun b fod. R" Civ. P. 6qb), Application forfinther Stsy of Exeution, and

Suypoding Mcmcandurrr, DockctNo. 3lE, filed May ll,Z}lZ,in Lemttt v, Arme, United

Strtcs District Courtfortlre Distictofldaho CawNo. CV-93-002+S-BLW. LC.R. 3E(a)

providcs ia nT rndatory and uncquivooal tcnos trat "[a] seotcnso uf dcath sllalil}r.staycd pcnding

any appel or r€yievy." (Emphasis addd).

2. Upon information and belief,

&) ths attonoey r+tO rcpruoted the Stile fu obtainingtho death wurrant war Dcputy

Attorncy Gffid Lsnoat Andenon

b.) Itdr. Anderson is neithcr tlrc Binghfln Cormty ProsecutiDg Attorney not oDt sf hit

de,prties.

c.) It/t. Audqson obtainpd tbe wanant alone, th$ is, wi$out the Jrrcsencc'of ttto Bingbam

County Proeccuting Attornc,y, or any of his d4utic.

d) h&. Audorson prescntod ihs warrant to thc Hon. Ion l. ShinOruting; Disuist lu{ge of

the Seve'dh Judicial Distrid in aDd forthc Corurty of BinghErs, on the monring of May l7,z0.lz

at ludge Shindffliqg's ohrnberr in ldaho Falls, Idaho. Judgc Shindutliqg sigrcd th warrrrt at

ttd tins. Mr. Andonon tltt"tnrtmrp"*d the sigDcd rrrr&nt to fu BinghBm County

Clq}'e offce in Bl$kfoot" Idaho, fu filing end conformdion The warrut was filcd at I l:28

am on.Ulcy t7,2O12.

2 . MOTION TO QUASH DEATTT VARRANT
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c) Ttlc moeting btwcstt Mr. Anderson and Judge Shindurling q/as notvef,batim

rcsord€d.

f.) Neithu Mr. Iravitt nor hfu cowucl w€fie p€rmittod to be pescnrt at the me€ting

bctwccn Mr. Anderson and Jrdgp $hindurling despite cormsel baving liled a speoific request to

bc allowedto do so.

g.) Mr,Andensonhas not rypcued as counsel of rccord intbeprescnt casc, uftother

pnrsnant to arypointnent as a "qlccial prosecutor," or a "special assistant attomey-gme,lal t'

pursuant to I.C. $ lt;2503(a) aod/or O), by direction ofthe Attorney Gensral purnr8nt to I.C. g

67 -L40lQ} or otbawise.

As a result, Mr. Anderson was not a pr,operly appcaring represeotative of thc Plaintifr, the

Statc of ldatro, ard actod without atrhority in responding to the Corut's inquiry, if ann 'into the

fact of an adsting death sentence and the absence of a valid Stay ofexecutiotr " I.C. $ 19-

2715(5),and the deaft T** was thcrefore issucd withoutprcper aulhority

3. As stated in IvIr. Leavitt's Motion to Reconsider Order Deirying Demand for

qpporhrnity to Bc Hcard Regarding tssuance of Dcatb Wanant, flled lfay !E,Z0lZ,prior to thc

issumao of the Ninth Cirqdt's mandrc on IWay t8 orecution ofMr. Lcavitt was bantd by the

psmanetrt injrurctioa of tho ftderrl.cotg nAich is not 'b temporary postpomnctr of an

orecutionn" LC. $ 19-25 t5(6), As a rpsulL ttrc Cowt slrould banc analyzed thc Stnte's roquost for

adeathwrramunder[C, $.19.271'5@,rderwhichths Court''tnayinquirs iotothe facts ... .',

Instead, the Court incorrectly concluded that aprevious dcathwarrant was not occeut€d brcause

of tlrc peodency of a stay of executioq and the case was therefore governod by I.C. $ 19-2715(3).

Accudingly, the Cowt misuadentood the correct basis for the exercise of its disccefion, and as a

J o MOTIONTO QUASHDEAfiI WARRAT{T
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resulttbe doath wamant $hould bequashod.

4. As notd above inparagraph2(e) ud (f), upon information and bclief, tbe rneeting

betrreen Mr- Andemon and Judge Shindtuling was not vcrbatimremrded. Furthermore, neithcr

Mr. L€avifi nor his cotmsel urcre pesent at this mecting, nor otbelvise provided an opporAuity

to bebcard on the que*ion whcthcr the death warrant $hould isstr€, despite having filed a spcqilio

roqu€st to be allowed to do so. As a rpsult, the issuancc of the dcath watrar$ uras iil derogation of

Mr. t"€8vitt's riglrts to due Focess of law, tbe asgistance of counscl, a fairtrial and eeoteocing

heariqg, aod to be free froo cnrel and unusrrat punishnront, as guarant€cd loy the FifUL Sixth a'd

BighthAneNdn'ats to the Unitad Statcs Constitution and Article l, g 13 ofthe ld1bo

Constitlion

AndrewPames
Attorney for Defomdant-Petition€r
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J. Scott Andrew
BfuUbam County Prosocuting Attorney
501 Nofih Mrplc #302
Blackfoog ID 83221-1700
Facsimile: 208-7E5-5 1 99

5 . MOTION TlO QUASIIDEATH WARRA}.IT

CERTIFICATB OF SERWCE

I HEREBY CERTIFY thd on tho 23d day of rday, 2012, I served the.foregoing
docter€nt on all iilsestcd parties as follows:

FIF 5

U.S.lv[ail
Iland dclivery

X Facsimile


