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IN THE SEVENTILJUDICIAL DISTRICT OF THE

STATE OF IDAHO, COUNTY OF BINGHAM

STATE OF IDAHO,
Plaintift-Respondent,

A

RICHARD A LIEAVITT,

Defendant-Petitioner.

)
)
)
)
)
)
)
)
)
)

Case No, CR1985-4110 AND
CV2008-857

AFFIDAVIT IN SUPPORT OF
MOTION TO RECONSIDER
ORDIER DENYING DEMAND YOR
OPPORTUNITY TO BE HEARD
REGARDING ISSUANCE OF
DEATH WARRANT

David Z. Nevin, being first duly swoin, deposes and says that;

1. T'am an attomey, duly licensed to practice law in the State of Idaho. T am one of the

attorneys ol record for the Defendant Richard A. Leavitt. [ make the staternents contained in this

affidavit based on my own petsonal obscrvations.

2. My co-counscl Andrew Parnes and [ have reviewed the record of this case in [daho

state and federal courts and find that, through and including the time when this Court issued the

death warranﬁ today, May 17, 2012, that there was no “stay of execution,” as that phrasc is used
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in LC. § 19-2715(6), in place in this case. Instead, it is my uderstanding that Mr, Leavitl “has
not been exelculcd,” id, L.C. § 19-2715(4) because of the Judgment of the United States Districl
Court for the District of Idaho, dated September 28, 2007, A true and accurate copy of this
Judgment is attached as Exhibif A to this A flidavit.

3. This Judgment is not a “stay of exceution” because it is not “a temporary
postponement of an execution,” but rather by ifs terus a permanent injunction against carrying
out a death sénicnce against Mr. Leavitt unless a new sentencing proceeding is inslituted.

4. As aresult, when the state applicd for a new death warrant today, the Court should
have procceded under 1.C. § 19-2715(0). under which it “may inquire into the facts.”
Accordingly,. the Court misunderstood the basis for the excreise of its discretion, and as a result
the present mjotion to reconsider should be granted.

This énds my Affidavit.

DATED this 17™ day of May, 2012,

David 7. Nevin

',.nsunaa"'

SUBSCRIBED AND SWORN TQ before me this 17" day of May, 20},3 R e, |
S gy,
& .’“’ o O |
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‘E 5 L s E

Notary Public for Idaho % £

My commission expires: 11-8-8 %, 7 upV® o &

"oﬂ if;’:' 'eq.uo 9 s

“r, ATE OF ¥ 1”

(M
ey

2 . AFTIDAVIT IN SUPPORT OF MOTION FOR RECONSIDERATION




May 17 2012 458PM Nevin BenjaminMcKay8Bart 208 345 B274

page 7

CERTIFICATE OF SERVICE

THEREBY CERTIFY thaton the 17" day of May, 2012, 1 served the forcgoing

document on all interested parties as follows:

L. LaMont Andersou

Deputy Attorney General
Chief, Capital Litigation Unit
Statehouse Mail, Room 10
PO Box 83720

Boise 1D $3720-0010
Facsimile: 208-854-8074

J. Scoll Andrew

Bingham Counly Prosecuting Attormey
501 North Maple, #302

Blackfoot, 1D 83221-1700

Facsimile: 208-785-5199

— - -~
_ . Federal Exprg ’57

UL Mnail

Hand Delivery

ﬁﬁz__ Facsimile
__ Federal Express

__U.S. Mail
~_Hand delivery

_ Facsimile

g

D‘um—17 Nevin
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Case 1:93-cv-00024-BLW Document 297 Filed 09/28/07 Page 1 of 1

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RICHARD A. LEAVITT )
Petitioner, } Case No. CV-93-24-5-BL.W
v, ; CAPITAL CASE
AT ARAV}: ; JUDGMENT
Respondent, %

Based upon the Court’s Iindings of Fact and Conclusions of Law filed
herewitl%, IT IS HEREBY ORDERED AND ADJUDGED that the Petition for Writ
of Habeas Corpus shall be conditionally GRANTED in part. The Writ shall issue
and the State of Idaho shall be enjoined from carrying out a death sentcnce against
Petitionér unless it initiates a new sentencing proceeding within 120 days of the
date of this Judgment.

DATED: September 28, 2007

@ V};’""V‘— lb/wvvw\fw

1101@)]6 B. Lynn Winmill
Chief' U. S, District Judge

JUDGMENT - 1

EXHIBIT _A_




