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In the Supreme Court of the State of Idaho

IN RE: AMENDMENTS TO RULES 1.0, 1.1

THE IDAHO RULES OF PROFESSIONAL

CONDUCT (L.R.P.C)) ORDER

N N N e’

The Board of Commissioners of the Idaho State Bar having presented proposed changes
to the Idaho Rules of Professional Conduct (I.R.P.C.), and the Idaho Supreme Court having
reviewed and approved the recommendations; |

NOW, THEREFORE, IT IS HEREBY ORDERED, that the Idaho Rules of Professional
Conduct (I.R.P.C.), as they appear in the Idaho State Bar Desk Book and on the Idaho State Bar

website be, and they are hereby, amended as follows:
1. That Rule 1.0 be, and the same is hereby, amended as follows:

RULE 1.0: TERMINOLOGY

(a) "Belief" or "believes" denotes that the person involved actually supposed the fact in question
to be true. A person's belief may be inferred from circumstances.

(b) "Confirmed in writing," when used in reference to the informed consent of a person, denotes
informed consent that is given in writing by the person or a writing that a lawyer promptly
transmits to the person confirming an oral informed consent. See paragraph (e) for the definition
of "informed consent." If it is not feasible to obtain or transmit the writing at the time the person
gives informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(c) "Firm" or "law firm" denotes a lawyer or lawyers in a law partnership, professional
corporation, sole proprietorship or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal department of a corporation or other
organization.




(d) "Fraud" or "fraudulent" denotes conduct that is fraudulent under the substantive or
procedural law of the applicable jurisdiction and has a purpose to deceive.

(e) "Informed consent" denotes the agreement by a person to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of conduct.

(f) "Knowingly," "known," or "knows" denotes actual knowledge of the fact in question. A
person's knowledge may be inferred from circumstances.

(g) "Partner" denotes a member of a partnership, a shareholder in a law firm organized as a
professional corporation, or a member of an association authorized to practice law.

(h) "Reasonable" or "reasonably" when used in relation to conduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawyer.

(i) "Reasonable belief" or "reasonably believes" when used in reference to a lawyer denotes
that the lawyer believes the matter in question and that the circumstances are such that the belief
is reasonable.

() "Reasonably should know" when used in reference to a lawyer denotes that a lawyer of
reasonable prudence and competence would ascertain the matter in question.

(k) "Screened" denotes the isolation of a lawyer from any participation in a matter through the
timely imposition of procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is obligated to protect under these
Rules or other law.

(I) "Substantial" when used in reference to degree or extent denotes a material matter of clear
and weighty importance.

(m) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding or a legislative
body, administrative agency or other body acting in an adjudicative capacity. A legislative body.
administrative agency or other body acts in an adjudicative capacity when a neutral official. after
the presentation of evidence or legal argument by a party or parties, will render a binding legal
judgment directly affecting a party's interests in a particular matter.

(n) "Writing" or "written" denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography, audio or
video recording, and ema# electronic communications. A "signed" writing includes an
electronic sound, symbol or process attached to or logically associated with a writing and
executed or adopted by a person with the intent to sign the writing.



Commentary

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter.
If a lawyer has obtained a client's informed consent, the lawyer may act in reliance on that
consent so long as it is confirmed in writing within a reasonable time thereafter.

Firm

2] Whether two or more lawyers constitute a firm within paragraph (c) can depend on the
specific facts. For example, two practitioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as constituting a firm. However, if they
present themselves to the public in a way that suggests that they are a firm or conduct themselves
as a firm, they should be regarded as a firm for purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they are a firm, as is
the fact that they have mutual access to information concerning the clients they serve.
Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is
involved. A group of lawyers could be regarded as a firm for purposes of the Rule that the same
lawyer should not represent opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is attributed to another.

[3] With respect to the law department of an organization, including the government, there is
ordinarily no question that the members of the department constitute a firm within the meaning
of the Rules of Professional Conduct. There can be uncertainty, however, as to the identity of
the client. For example, it may not be clear whether the law department of a corporation
represents a subsidiary or an affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar question can arise concerning an
unincorporated association and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or
different components of it may constitute a firm or firms for purposes of these Rules.

Fraud

[5] When used in these Rules, the terms "fraud" or "fraudulent" refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive. This does not include merely negligent misrepresentation or negligent
failure to apprise another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances, a
prospective client) before accepting or continuing representation or pursuing a course of conduct.
See, e.g., Rules 1.2(¢c), 1.6(a) and 1.7(b). The communication necessary to obtain such consent
will vary according to the Rule involved and the circumstances giving rise to the need to obtain




informed consent. The lawyer must make reasonable efforts to ensure that the client or other
person possesses information reasonably adequate to make an informed decision. Ordinarily,
this will require communication that includes a disclosure of the facts and circumstances giving
rise to the situation, any explanation reasonably necessary to inform the client or other person of
the material advantages and disadvantages of the proposed course of conduct and a discussion of
the client's or other person's options and alternatives. In some circumstances it may be
appropriate for a lawyer to advise a client or other person to seek the advice of other counsel. A
lawyer need not inform a client or other person of facts or implications already known to the
client or other person; nevertheless, a lawyer who does not personally inform the client or other
person assumes the risk that the client or other person is inadequately informed and the consent
is invalid. In determining whether the information and explanation provided are reasonably
adequate, relevant factors include whether the client or other person is experienced in legal
matters generally and in making decisions of the type involved, and whether the client or other
person is independently represented by other counsel in giving the consent. Normally, such
persons need less information and explanation than others, and generally a client or other person
who is independently represented by other counsel in giving the consent should be assumed to
have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the client or
other person. In general, a lawyer may not assume consent from a client's or other person's
silence. Consent may be inferred, however, from the conduct of a client or other person who has
reasonably adequate information about the matter. A number of Rules require that a person's
consent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of "writing" and
"confirmed in writing," see paragraphs (n) and (b). Other Rules require that a client's consent be
obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For a definition of
"signed," see paragraph (n).

Screened .
*[8] This definition applies to situations where screening of a personally disqualified lawyer is
permitted to remove imputation of a conflict of interest under Rules 1.10, 1.11, 1.12 or 1.18.
*(Section [8] amended 5-4-10.)

[91  The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the
matter should be informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional screening measures that
are appropriate for the particular matter will depend on the circumstances. To implement,
reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate
for the firm to undertake such procedures as a written undertaking by the screened lawyer to
avoid any communication with other firm personnel and any contact with any firm files or other
materials information, including information in electronic form, relating to the matter, written

notice and instructions to all other firm personnel forbidding any communication with the
screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or




other materials information, including information in electronic form, relating to the matter, and
periodic reminders of the screen to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as practical after
a lawyer or law firm knows or reasonably should know that there is a need for screening.

2. That Rule 1.1 be, and the same is hereby, amended as follows:

RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

Commentary
Legal Knowledge and Skill

[1]  In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practitioner. Expertise
in a particular field of law may be required in some circumstances.

2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.

[3] In an emergency lawyer may give advice or assistance in a matter in which the lawyer
does not have the skill ordinarily required where referral to or consultation or association with
another lawyer would be impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary in the circumstances, for ill-considered action under
emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel
for an unrepresented person. See also Rule 6.2

Thoroughness and Preparation




[5]  Competent handling of a particular matter includes inquiry into and analysis of the
factual and legal elements of the problem, and use of methods and procedures meeting the
standards of competent practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsible. See Rule 1.2(c).

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer’s own firm to
provide or assist in the provision of legal services to a client, the lawyer should ordinarily obtain
informed consent from the client and must reasonably believe that the other lawyers’ services
will contribute to the competent and ethical representation of the client. See also Rules 1.2
(allocation of authority), 1.4 (communication with client). 1.5(e) (fee sharing). 1.6
(confidentiality), and 5.5(a) (unauthorized practice of law). The reasonableness of the decision
to retain or contract with other lawyers outside the lawyer’s own firm will depend upon the
circumstances, including the education, experience and reputation of the nonfirm lawvyers: the
nature of the services assigned to the nonfirm lawyers; and the legal protections, professional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a
particular matter, the lawyers ordinarily should consult with each other and the client about the
scope of their respective representations and the allocation of responsibility among them. See
Rule 1.2. When making allocations of responsibility in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a matter of law beyond the scope of
these Rules.

Maintaining Competence

[68] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in
the law and its practice, including the benefits and risks associated with relevant technology.
engage in continuing study and education and comply with all continuing legal education
requirements to which the lawyer is subject.

3. That Rule 1.4 be, and the same is hereby, amended as follows:

RULE 1.4: COMMUNICATION
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which

the client’s informed consent, as defined in Rule 1.0(e), is required by these
Rules; ’




(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; including a request
for an accounting as required by Rule 1.5(f); and

(5) consult with the client about any relevant limitation on the lawyer’s conduct
when the lawyer knows that the client expects assistance not permitted by the
Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.

Commentary

[1] Reasonable communication between the lawyer and the client is necessary for the client
effectively to participate in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation be made by the
client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's
consent prior to taking action unless prior discussions with the client have resolved what action
the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel
an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must
promptly inform the client of its substance unless the client has previously indicated that the
proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the
offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means
to be used to accomplish the client's objectives. In some situations - depending on both the
importance of the action under consideration and the feasibility of consulting with the client -
this duty will require consultation prior to taking action. In other circumstances, such as during a
trial when an immediate decision must be made, the exigency of the situation may require the
lawyer to act without prior consultation. In such cases the lawyer must nonetheless act
reasonably to inform the client of actions the lawyer has taken on the client's behalf.
Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about
the status of the matter, such as significant developments affecting the timing or the substance of
the representation.

4] A lawyer's regular communication with clients will minimize the occasions on which a
client will need to request information concerning the representation. When a client makes a
reasonable request for information, however, paragraph (a)(4) requires prompt compliance with
the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's
staff acknowledge recelpt of the request and advise the client when a response may be expected.

------ : eturne acknowledged: A lawyer should promptly
respond to or acknowledge cllent communications. Regular communication also requires a




lawyer to make an accounting for monies received from or on the client’s behalf. That duty is
more specifically set forth in Rule 1.5(f).

Explaining Matters

[5] The client should have sufficient information to participate intelligently in decisions
concerning the objectives of the representation and the means by which they are to be pursued. to
the extent the client is willing and able to do so. Adequacy of communication depends in part on
the kind of advice or assistance that is involved. For example, when there is time to explain a
proposal made in a negotiation, the lawyer should review all important provisions with the client
before proceeding to an agreement. In litigation a lawyer should explain the general strategy and
prospects of success and ordinarily should consult the client on tactics that are likely to result in
significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not
be expected to describe trial or negotiation strategy in detail. The guiding principle is that the
lawyer should fulfill reasonable client expectations for information consistent with the duty to
act in the client's best interests, and the client's overall requirements as to the character of
representation. In certain circumstances, such as when a lawyer asks a client to consent to a
representation affected by a conflict of interest, the client must give informed consent, as defined
in Rule 1.0(e)

[6] Ordinarily, the information to be provided is that appropriate for a client who is a
comprehending and responsible adult. However, fully informing the client according to this
standard may be impracticable, for example, where the client is a child or suffers from mental
disability. See Rule 1.14. When the client is an organization or group, it is often impossible to
inform every one of its members about its legal affairs; ordinarily, the lawyer should address
communications to the appropriate officials of the organization. See Rule 1.13. Where many
routine matters are involved, a system of limited or occasional reporting may be arranged with
the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of information
when the client would be likely to react imprudently to an immediate communication. Thus, a
lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client. A lawyer may not withhold information to serve
the lawyer's own interest or convenience or the interests or convenience of another person. Rules
or court orders governing litigation may provide that information supplied to a lawyer may not
be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders.

4. That Rule 1.6 be, and the same is hereby, amended as follows:

RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to representation of a client unless the
client gives informed consent, the disclosure is impliedly authorized in order to carry
out the representation or the disclosure is permitted by paragraph (b).

—



(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent the client from committing a crime, including disclosure of the
intention to commit a crime;

(2) to prevent reasonably certain death or substantial bodily harm;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or
property of another that is reasonably certain to result or has resulted from the
client's commission of a crime in furtherance of which the client has used the
lawyer's services;

(4) to secure legal advice about the lawyer’s compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between
the lawyer and the client, to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved, or
to respond to allegations in any proceeding concerning the Ilawyer's
representation of a client; or

(6) to comply with other law or a court order:; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of
employment or from changes in the composition or ownership of a firm, but only
if the revealed information would not compromise the attorney-client privilege
or otherwise prejudice the client.

(¢) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.

Commentary

[1] This Rule governs the disclosure by a lawyer of information relating to the representation
of a client during the lawyer's representation of the client. See Rule 1.18 for the lawyer's duties
with respect to information provided to the lawyer by a prospective client, Rule 1.9(c)(2) for the
lawyer's duty not to reveal information relating to the lawyer's prior representation of a former
client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such
information to the disadvantage of clients and former clients.

2] A fundamental principle in the client-lawyer relationship is that, in the absence of the
client's informed consent, the lawyer must not reveal information relating to the representation.
See Rule 1.0(e) for the definition of informed consent. This contributes to the trust that is the
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter. The lawyer needs this information to represent the client




effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost
without exception, clients come to lawyers in order to determine their rights and what is. in the
complex of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the
attorney-client privilege, the work product doctrine and the rule of confidentiality established in
professional ethics. The attorney-client privilege and work-product doctrine apply in judicial
and other proceedings in which a lawyer may be called as a witness or otherwise required to
produce evidence concerning a client. The rule of client-lawyer confidentiality applies in
situations other than those where evidence is sought from the lawyer through compulsion of law.
The confidentiality rule, for example, applies not only to matters communicated in confidence by
the client but also to all information relating to the representation, whatever its source. A lawyer
may not disclose such information except as authorized or required by the Rules of Professional
Conduct or other law. See also Scope.

[4]  Paragraph (a) prohibits a lawyer from revealing information relating to the representation
of a client. This prohibition also applies to disclosures by a lawyer that do not in themselves
reveal protected information but could reasonably lead to the discovery of such information by a
third person. A lawyer's use of a hypothetical to discuss issues relating to the representation is
permissible so long as there is no reasonable likelihood that the listener will be able to ascertain
the identity of the client or the situation involved

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when appropriate
in carrying out the representation. In some situations, for example, a lawyer may be impliedly
authorized to admit a fact that cannot properly be disputed or to make a disclosure that facilitates
a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice.
disclose to each other information relating to a client of the firm, unless the client has instructed
that particular information be confined to specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to
preserve the confidentiality of information relating to the representation of their clients, the
confidentiality rule is subject to limited exceptions. Paragraph (b)(1) recognizes an exception for
a client’s stated intention to commit a crime. Idaho’s rule differs from the ABA Model Rule in
that a lawyer may reveal the client’s stated intention to commit any crime, not just those
involving potential death or potential bodily injury. It is also important to note that this is a
permissive rule, in that the lawyer may reveal such confidences but is not required to do so.

[7] Paragraph (b)(2) recognizes the overriding value of life and physical integrity and permits
disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm.
Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present
and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take
action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally
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discharged toxic waste into a town's water supply may reveal this information to the authorities if
there is a present and substantial risk that a person who drinks the water will contract a life-
threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat
or reduce the number of victims.

[8] Paragraph (b)(3) addresses the situation in which the lawyer does not learn of the client's
crime until after it has been consummated. Although the client no longer has the option of
preventing disclosure by refraining from the wrongful conduct, there will be situations in which
the loss suffered by the affected person can be prevented, rectified or mitigated. In such
situations, the lawyer may disclose information relating to the representation to the extent
necessary to enable the affected persons to prevent or mitigate reasonably certain losses or to
attempt to recoup their losses. Paragraph (b)(3) does not apply when a person who has
committed a crime thereafter employs a lawyer for representation concerning that offense.

9] A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal responsibility to comply with these Rules.
In most situations, disclosing information to secure such advice will be impliedly authorized for
the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized,
paragraph (b)(4) permits such disclosure because of the importance of a lawyer's compliance
with the Rules of Professional Conduct.

[10] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's
conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The same
is true with respect to a claim involving the conduct or representation of a former client. Such a
charge can arise in a civil, criminal, disciplinary or other proceeding and can be based on a
wrong allegedly committed by the lawyer against the client or on a wrong alleged by a third
person, for example, a person claiming to have been defrauded by the lawyer and client acting
together. The lawyer's right to respond arises when an assertion of such complicity has been
made. Paragraph (b)(5) does not require the lawyer to await the commencement of an action or
proceeding that charges such complicity, so that the defense may be established by responding
directly to a third party who has made such an assertion. The right to defend also applies, of
course, where a proceeding has been commenced.

[11] A lawyer entitled to a fee is permitted by paragraph (b)(5) to prove the services rendered
in an action to collect it. This aspect of the rule expresses the principle that the beneficiary of a
fiduciary relationship may not exploit it to the detriment of the fiduciary.

[12]  Other law may require that a lawyer disclose information about a client. Whether such a
law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure
of information relating to the representation appears to be required by other law, the lawyer must
discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law
supersedes this Rule and requires disclosure, paragraph (b)(6) permits the lawyer to make such
disclosures as are necessary to comply with the law.

Detection of Conflicts of Interest

11




[13]  Paragraph (b)(7) recognizes that lawyers in different firms may need to disclose limited

information to each other to detect and resolve conflicts of interest, such as when a lawyer is
considering an association with another firm, two or more firms are considering a merger, or a
lawyer is considering the purchase of a law practice. See Rule 1.17, Comment [7]. Under these
circumstances, lawyers and law firms are permitted to disclose limited information, but only
once substantive discussions regarding the new relationship have occurred. Any such disclosure
should ordinarily include no more than the identity of the persons and entities involved in a
matter, a brief summary of the general issues involved, and information about whether the matter
has terminated. Even this limited information, however, should be disclosed only to the extent
reasonably necessary to detect and resolve conflicts of interest that might arise from the possible
new _relationship. Moreover, the disclosure of any information is prohibited if it would
compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact that a
corporate client is seeking advice on a corporate takeover that has not been publicly announced;
that a person has consulted a lawyer about the possibility of divorce before the person’s
intentions are known to the person’s spouse; or that a person has consulted a lawyer about a
criminal investigation that has not led to a public charge). Under those circumstances, paragraph
(a) prohibits disclosure unless the client or former client gives informed consent. A lawyer's
fiduciary duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the scope of these Rules.

[14] Any information disclosed pursuant to paragraph (b)(7) may be used or further disclosed
only to the extent necessary to detect and resolve conflicts of interest. Paragraph (b)(7) does not
restrict the use of information acquired by means independent of any disclosure pursuant to
paragraph (b)(7). Paragraph (b)(7) also does not affect the disclosure of information within a law
firm when the disclosure is otherwise authorized, see, Comment [5], such as when a lawyer in a
firm discloses information to another lawyer in the same firm to detect and resolve conflicts of
interest that could arise in connection with undertaking a new representation.

[153] A lawyer may be ordered to reveal information relating to the representation of a client
by a court or by another tribunal or governmental entity claiming authority pursuant to other law
to compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer
should assert on behalf of the client all nonfrivolous claims that the order is not authorized by
other law or that the information sought is protected against disclosure by the attorney-client
privilege or other applicable law. In the event of an adverse ruling, the lawyer must consult with
the client about the possibility of appeal to the extent required by Rule 1.4. Unless review is
sought, however, paragraph (b)(6) permits the lawyer to comply with the court's order.

[164] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the
disclosure is necessary to accomplish one of the purposes specified. Where practicable, the
lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the
lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made
in connection with a judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest
extent practicable.
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[175] Paragraph (b) permits but does not require the disclosure of information relating to a
client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(6).
In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the
nature of the lawyer's relationship with the client and with those who might be injured by the
client, the lawyer's own involvement in the transaction and factors that may extenuate the
conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not
violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1(b).
8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of
whether such disclosure is permitted by this Rule. See Rule 3.3(c).

Withdrawal

[186] If the lawyer's services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1). After
withdrawal the lawyer is required to refrain from making disclosure of the client's confidences,
except as otherwise permitted by Rule 1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d)
prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may also
withdraw or disaffirm any opinion, document, affirmation, or the like.

Acting Competently to Preserve Confidentiality

[197] Paragraph (c) requires a A lawyer must to act competently to safeguard information
relating to the representation of a client against unauthorized access by third parties and against
inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the
representation of the client or who are subject to the lawyer's supervision. See Rules 1.1, 5.1 and
5.3. The unauthorized access to. or the inadvertent or unauthorized disclosure of, information
relating to the representation of a client does not constitute a violation of paragraph (c) if the
lawyer has made reasonable efforts to prevent the access or disclosure. Factors to be considered
in determining the reasonableness of the lawyer’s efforts include, but are not limited to. the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards, the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important piece of software excessively difficult to
use). A client may require the lawyer to implement special security measures not required by
this Rule or may give informed consent to forgo security measures that would otherwise be
required by this Rule. Whether a lawyer may be required to take additional steps to safeguard a
client’s information in order to comply with other law, such as state and federal laws that govern
data privacy or that impose notification requirements upon the loss of, or unauthorized access to.
electronic information, is beyond the scope of these Rules. For a lawyer’s duties when sharing
information with nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]-[4].

[2048] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent the information
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.




Factors to be considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement. A client may require
the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule. Whether a lawyer may be required to take additional steps in order to comply with
other law, such as state and federal laws that govern data privacy, is beyond the scope of these
Rules.

Former Client

[2149] The duty of confidentiality continues after the client-lawyer relationship has terminated.
See Rule 1.9(¢c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the
disadvantage of the former client.

5. That Rule 1.17 be, and the same is hereby, amended as follows:

RULE 1.17: SALE OF LAW PRACTICE

A lawyer or a law firm may sell or purchase a law practice, including good will, if the
following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law or in the substantive practice
area subject of the sale in the geographic area in which the practice has been
conducted;

(b) The practice or part thereof is sold to other lawyers or law firms;

(c) Actual written notice is given to each of the seller's clients directly affected by the sale
regarding:

(1) the proposed sale;
(2) the fees charged clients shall not be increased by reason of the sale;
(3) the client's right to retain other counsel or to take possession of the file; and

(4) the fact that the client's consent to the sale will be presumed if the client does not
take any action or does not otherwise object within ninety (90) days of receipt of
the notice. If a client cannot be given notice, the representation of that client
may be transferred to the purchaser only upon entry of an order so authorizing
by a court having jurisdiction. The seller may disclose to the court in camera
information relating to the representation only to the extent necessary to obtain
an order authorizing the transfer of a title.




Commentary

[1] The practice of law is a profession, not merely a business. Clients are not commodities
that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm
ceases to practice and other lawyers or firms take over the representation, the selling lawyer or
firm may obtain compensation for the reasonable value of the practice as may withdrawing
partners of law firms. See Rules 5.4 and 5.6.

Termination of Practice by the Seller

2] Idaho’s rule on the sale of a law practice differs from the ABA Model Rule, in that it
does not require that a lawyer sell the entire practice, nor does it require the lawyer to be retiring
or otherwise leaving the practice.

Client Confidences, Consent and Notice

[3]  Negotiations between seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client no more violate the confidentiality
provisions of Model Rule 1.6 than do preliminary discussions concerning the possible
association of another lawyer or mergers between firms, with respect to which client consent is
not required. See Rule 1.6(b)(7). Providing the purchaser access to elient-specifie detailed
information relating to the representation, and-te such as the client’s file, however, requires client
consent. The Rule provides that before such information can be disclosed by the seller to the
purchaser the client must be given actual written notice of the contemplated sale, including the
identity of the purchaser, and must be told that the decision to consent or make other
arrangements must be made within 90 days. If nothing is heard from the client within that time.
consent to the sale is presumed. The foregoing notice only need be provided to affected clients
and not to clients whose legal matters will continue to be handled by the lawyer.

[4] A lawyer or law firm ceasing to practice cannot be required to remain in practice because
some clients cannot be given actual notice of the proposed purchase. Since these clients cannot
themselves consent to the purchase or direct any other disposition of their files, the Rule requires
an order from a court having jurisdiction authorizing their transfer or other disposition. The
Court can be expected to determine whether reasonable efforts to locate the client have been
exhausted, and whether the absent client's legitimate interests will be served by authorizing the
transfer of the file so that the purchaser may continue the representation. Preservation of client
confidences requires that the petition for a court order be considered in camera. (A procedure by
which such an order can be obtained needs to be established in jurisdictions in which it presently
does not exist.)

[5] All the elements of client autonomy, including the client's absolute right to discharge a
lawyer and transfer the representation to another, survive the sale of the practice.

} Fee Arrangements Between Client and Purchaser

[6] The sale may not be financed by increases in fees charged the clients of the practice.
Existing agreements between the seller and the client as to fees and the scope of the work must
be honored by the purchaser.
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Other Applicable Ethical Standards

[7]  Lawyers participating in the sale of a law practice are subject to the ethical standards
applicable to involving another lawyer in the representation of a client. These include. for
example, the seller's obligation to exercise competence in identifying a purchaser qualified to
assume the practice and the purchaser's obligation to undertake the representation competently
(see Rule 1.1); the obligation to avoid disqualifying conflicts, and to secure the client’s informed
consent for those conflicts that can be agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(¢)
for the definition of informed consent); and the obligation to protect information relating to the
representation (see Rules 1.6 and 1.9).

[8]  If approval of the substitution of the purchasing lawyer for the selling lawyer is required
by the rules of any tribunal in which a matter is pending, such approval must be obtained before
the matter can be included in the sale (see Rule 1.16).

Applicability of the Rule

9] This Rule applies to the sale of a law practice by representatives of a deceased, disabled
or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not
subject to these Rules. Since, however, no lawyer may participate in a sale of a law practice
which does not conform to the requirements of this Rule, the representatives of the seller as well
as the purchasing lawyer can be expected to see to it that they are met.

[10] Admission to or retirement from a law partnership or professional association, retirement
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a
sale or purchase governed by this Rule.

[11] This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice.

6. That Rule 1.18 be, and the same is hereby, amended as follows:

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who diseusses consults with a lawyer about the possibility of forming a client-
lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had-diseussions-with
learned _information from a prospective client shall not use or reveal that information
learned in the consultation, except as Rule 1.9 would permit with respect to information
of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if
the lawyer received information from the prospective client that could be significantly
harmful to that person in the matter, except as provided in paragraph (d). If a lawyer
is disqualified from representation under this paragraph, no lawyer in a firm with
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which that lawyer is associated may knowingly undertake or continue representation in
such a matter, except as provided in paragraph (d).

(d) When_the lawyer has received disqualifying information as defined in paragraph (c),
Rrepresentation is permissible if:

(1) both the affected client and the prospective client have given informed consent,
confirmed in writing:, or:
(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and
(i) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
(ii) written notice is promptly given to the prospective client.

Commentary

[1] Prospecuve clients, like clients, may disclose information to a lawyer, place documents
or other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's diseussions
consultations with a prospective client usually are limited in time and depth and leave both the
prospective client and the lawyer free (and sometimes required) to proceed no further. Hence,
prospective clients should receive some but not all of the protection afforded clients.

2] : : ation-to-a-lawyer-are-en Drote
this—Rule: A person becomes a prospective client by consulting with- a lawyer about the
possibility of forming a client-lawyer relationship with respect to a matter. Whether
communications, including written, oral, or electronic communications, constitute a consultation
depends on the circumstances. For example, a consultation is likely to have occurred if a lawyer,
either in person or through the lawyer’s advertising in any medium, specifically requests or
invites the submission of information about a potential representation without clear and
reasonably understandable warnings and cautionary statements that limit the lawyer’'s
obligations, and a person provides information in response. See also Comment [4]. In contrast,
a_consultation does not occur if a person provides information to a lawyer in response to
advertising that merely describes the lawyer’s education, experience, areas of practice, and
contact information, or provides legal information of general interest. A—persen—whe
communicates Such a person communicates information unilaterally to a lawyer, without any
reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-
lawyer relationship, and is thus not a "prospective client." within-the-meaning-of paragraph(a)-
Moreover, a person who communicates with a lawyer for the purpose of disqualifying the lawyer
is not a “prospective client.”

[3] It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest with
an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted




by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty
exists regardless of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the-initial-interview the initial
consultation to only such information as reasonably appears necessary for that purpose. Where
the information indicates that a conflict of interest or other reason for non-representation exists,
the lawyer should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7, then
consent from all affected present or former clients must be obtained before accepting the
representation.

[5] A lawyer may condition eenversations a consultation with a prospective client on the
person's informed consent that no information disclosed during the consultation will prohibit the
lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of
informed consent. If the agreement expressly so provides, the prospective client may also
consent to the lawyer's subsequent use of information received from the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited
from representing a client with interests adverse to those of the prospective client in the same or
a substantially related matter unless the lawyer has received from the prospective client
information that could be significantly harmful if used in the matter.

(7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided
in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the
1nformed consent, conﬁrmed in wntmg of both the prospectlve and affected chents Whi}e

eaHed—a——Gk&nese—WaMdahedeesaet—reeegmze—s&eh—sefeenmg— In the altematlve 1mputat10n
may be avoided if the conditions of paragraph (d)(2) are met and all disqualified lawyers are
timely screened and written notice is promptly given to the prospective client. See Rule 1.0(k)
(requirements for screening procedures). Paragraph (d)(2)(i) does not prohibit the screened
lawyer from receiving a salary or partnership share established by prior independent agreement,
but that lawyer may not receive compensation directly related to the matter in which the lawyer

is disqualified.

[8] Notice, including a general description of the subject matter about which the lawyer was
consulted. and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.

[98] For the duty of competence of a lawyer who gives assistance on the merits of a matter to
a prospective client, see Rule 1.1. For a lawyer's duties when a prospective client entrusts
valuables or papers to the lawyer's care, see Rule 1.15.

7. That Rule 4.4 be, and the same is hereby, amended as follows:
RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS
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(a) In representing a client, a lawyer shall not:

(1) use means that have no substantial purpose other than to embarrass, delay, or
burden a third person, including conduct intended to appeal to or engender bias
against a person on account of that person’s gender, race, religion, national
origin, or sexual preference, whether that bias is directed to other counsel, court
personnel, witnesses, parties, jurors, judges, judicial officers, or any other
participants

(2) use methods of obtaining evidence that violate the legal rights of such a person;

(3) present or participate in presenting criminal charges solely to obtain advantage
in a civil matter; or

(4) threaten to present criminal charges in order to obtain advantage in a civil
matter

(b) A lawyer who receives a document or electronically stored information relating to _the
representation of the lawyer’s client and knows or reasonably should know that the
document or_electronically stored information was inadvertently sent shall promptly
notify the sender.

Commentary

[1] Responsibility to a client requires a lawyer to subordinate the interests of others to those
of the client, but that responsibility does not imply that a lawyer may disregard the rights of third
persons. It is impractical to catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence from third persons and unwarranted intrusions into privileged
relationships, such as the client-lawyer relationship.

2] Paragraph (a) contains an anti-bias provision, requiring lawyers to refrain from pejorative
conduct that serves no purpose other than to exploit differences based on the listed categories.
Nothing in the rule is intended to limit a lawyer’s full advocacy on behalf of a client.

3] Paragraph (a) also maintains Idaho’s more traditional view, abandoned in most
jurisdictions, prohibiting the threat of or presentation of criminal charges solely to gain
advantage in a civil matter.

[4] Paragraph (b) recognizes that lawyers sometimes receive a documents or_electronically
stored information that were was mistakenly sent or produced by opposing parties or their
lawyers. A document or electronically stored information is inadvertently sent when it is
accidentally transmitted, such as when an email or letter is misaddressed or a document or
electronically stored information is accidentally included with information that was intentionally
transmitted. If a lawyer knows or reasonably should know that a document or electronically
stored information was sent inadvertently, then this Rule requires the lawyer to promptly notify
the sender in order to permit that person to take protective measures. Whether the lawyer is
required to take additional steps, such as returning or deleting the document or electronically
stored information esiginal-decument, is a matter of law beyond the scope of these Rules, as is
the question of whether the privileged status of a document or electronically stored information
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has been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives
a document or electronically stored information that the lawyer knows or reasonably should
know may have been wrengfully inappropriately obtained by the sending person. For purposes
of this Rule, “document or electronically stored information” includes, in addition to paper
documents, email and other forms of electronically stored information, including embedded data
(commonly referred to as “metadata™), that is e-mail-or-other-eleetronic-modes-oftransmission
subject to being read or put into readable form. Metadata in electronic documents creates an
obligation under this Rule only if the receiving lawyer knows or reasonably should know that the
metadata was inadvertently sent to the receiving lawyer.

[5] Some lawyers may choose to return a document or delete electronically stored
information unread, for example, when the lawyer learns before receiving it the-decument that it
was inadvertently sent. to-the-wrong-address: Where a lawyer is not required by applicable law
to do so, the decision to voluntarily return such a document or delete electronically stored

information is a matter of professional judgment ordinarily reserved to the lawyer. See Rules 1.2
and 1.4.

8. That Rule 5.3 be, and the same is hereby, amended as follows:

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANCETS
With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that the person's
conduct is compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
efforts to ensure that the person's conduct is compatible with the professional
obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm
in which the person is employed, or has direct supervisory authority over the
person, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

Commentary
[12] Paragraph (a) requires lawyers with managerial authority within a law firm to make




reasonable efforts = iRt R e 2 #ide to ensure that
the firm has in effect measures giving reasonable assurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters will act in a way compa‘uble with the
professional obligations of the lawyer. with-the Rules-ef Professional-Conduet See Comment [6]
to Rule 1.1 (retaining lawyers outside the firm) and Comment [1] to Rule 5.1:—(respon51b111t1es
with respect to lawyers within a firm). Paragraph (b) applies to lawyers who have supervisory
authority over the-werk-ef-a-nenlawyer such nonlawyers within or outside the firm. Paragraph
(c) specifies the circumstances in which a lawyer is responsible for the conduct of a-nenlawyer
such nonlawyers within or outside the firm that would be a violation of the Rules of Professional
Conduct if engaged in by a lawyer.

Nonlawyers Within the Firm

[#2] Lawyers generally employ assistants in their practice, including secretaries, investigators,
law student interns, and paraprofessionals. Such assistants, whether employees or independent
contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer must
give such assistants appropriate instruction and supervision concerning the ethical aspects of
their employment, particularly regarding the obligation not to disclose information relating to
representation of the client, and should be responsible for their work product. The measures
employed in supervising nonlawyers should take account of the fact that they do not have legal
training and are not subject to professional discipline.

Nonlawyers Qutside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or paraprofessional
service, hiring a document management company to create and maintain a database for complex
litigation, sending client documents to a third party for printing or scanning, and using an
Internet-based service to store client information. When using such services outside the firm, a
lawyer must make reasonable efforts to ensure that the services are provided in a manner that is
compatible with the lawyer’s professional obligations. The extent of this obligation will depend
upon the circumstances, including the education, experience and reputation of the nonlawyer; the
nature of the services involved; the terms of any arrangements concerning the protection of client
information; and the legal and ethical environments of the jurisdictions in which the services will
be performed, particularly with regard to confidentiality. See also Rules 1.1 (competence), 1.2
(allocation of authority), 1.4 (communication with client), 1.6 (confidentiality). 5.4(a)
(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law). When
retaining_or directing a nonlawyer outside the firm, a lawyer should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawyer’s conduct is
compatible with the professional obligations of the lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider outside
the firm, the lawyer ordinarily should agree with the client concerning the allocation of
responsibility for monitoring as between the client and the lawyer. See Rule 1.2. When making
such an allocation in a matter pending before a tribunal, lawyers and parties may have additional
obligations that are a matter of law beyond the scope of these Rules.

9. That Rule 7.1 be, and the same is hereby, amended as follows:
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RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer's services. A communication is false or misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading;

(b) is likely to create an unjustified expectation about results the lawyer can achieve, or
states or implies that the lawyer can achieve results by means that violate the rules of
professional conduct or other law; or

(c) compares the lawyer's services with other lawyer's services, unless the comparison can
be factually substantiated.

Commentary

1] This Rule governs all communications about a lawyer's services, including advertising
permitted by Rule 7.2. Whatever means are used to make known a lawyer's services, statements
about them must be truthful. The prohibition in paragraph (b) of statements that may create
"unjustified expectations" would ordinarily preclude advertisements about results obtained on
behalf of a client, such as the amount of a damage award or the lawyer's record in obtaining
favorable verdicts, and advertisements containing client endorsements. Such information may
create the unjustified expectation that similar results can be obtained for others without reference
to the specific actual and legal circumstances.

2] Truthful statements that are misleading are also prohibited by this Rule. A truthful
statement is misleading if it omits a fact necessary to make the lawyer's communication
considered as a whole not materially misleading. A truthful statement is also misleading if there
is a substantial likelihood that it will lead a reasonable person to formulate a specific conclusion
about the lawyer or the lawyer's services for which there is no reasonable factual foundation.

[3] An advertisement that truthfully reports a lawyer's achievements on behalf of clients or
former clients may be misleading if presented so as to lead a reasonable person to form an
unjustified expectation that the same results could be obtained for other clients in similar matters
without reference to the specific factual and legal circumstances of each client's case. Similarly,
an unsubstantiated comparison of the lawyer's services or fees with the services or fees of other
lawyers may be misleading if presented with such specificity as would lead a reasonable person
to conclude that the comparison can be substantiated. The inclusion of an appropriate disclaimer
or qualifying language may preclude a finding that a statement is likely to create unjustified

expectations or otherwise mislead the public. a-prespeetive-client:

- [4] See also Rule 8.4(e) for the prohibition against stating or implying an ability to influence
improperly a government agency or official or to achieve results by means that violate the Rules
of Professional Conduct or other law.

22




10. That Rule 7.2 be, and the same is hereby, amended as follows:

RULE 7.2: ADVERTISING

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded or electronic communication, including public media.

(b) A copy or recording of an advertisement or communication shall be kept for two years
after its last dissemination along with a record of when and where it was used.

(¢) A lawyer shall not give anything of value to a person for recommending the lawyer's
services except that a lawyer may

(1) pay the reasonable costs of advertisements or communications permitted by this
Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A qualified lawyer referral service is a lawyer referral
service that has been approved by an appropriate regulatory authority; and

(3) pay for a law practice in accordance with Rule 1.17:; and

(4)_refer _clients to_another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the
other person to refer clients or customers to the lawyer, if
(i) the reciprocal referral agreement is not exclusive, and
(ii) the client is informed of the existence and nature of the agreement.

(d) Any communication made pursuant to this rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.

Commentary

[1] To assist the public in learning about and obtaining legal services, lawyers should be
allowed to make known their services not only through reputation but also through organized
information campaigns in the form of advertising. Advertising involves an active quest for
clients, contrary to the tradition that a lawyer should not seek clientele. However, the public's
need to know about legal services can be fulfilled in part through advertising. This need is
particularly acute in the case of persons of moderate means who have not made extensive use of
legal services. The interest in expanding public information about legal services ought to prevail
over considerations of tradition. Nevertheless, advertising by lawyers entails the risk of practices
that are misleading or overreaching.

[2] This Rule permits public dissemination of information concerning a lawyer's name or
firm name, address, email address, website, and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer's fees are determined, including prices for
specific services and payment and credit arrangements; a lawyer's foreign language ability:
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names of references and, with their consent, names of clients regularly represented; and other
information that might invite the attention of those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of speculation and
subjective judgment. Some jurisdictions have had extensive prohibitions against television and
other forms of advertising, against advertising going beyond specified facts about a lawyer, or
against "undignified" advertising. Television, the Internet, and other forms of electronic
communication is are now ene-of among the most powerful media for getting information to the
public, particularly persons of low and moderate income; prohibiting television, Internet, and
other forms of electronic advertising, therefore, would impede the flow of information about
legal services to many sectors of the public. Limiting the information that may be advertised has
a similar effect and assumes that the bar can accurately forecast the kind of information that the
publlc would regard as relevant o . .

mar-l—*s—pemmed—by—th*s—}%ule- But see Rule 7. 3(a) for the prohlbltlon agamst t~he a solrcrtatlon of
a-prospeetive-client through a real-time electronic exchange initiated by the lawyer. that-is-net

itiatad b d o cliont.

[4]  Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as
notice to members of a class in class action litigation.

Record of Advertising

[5] Paragraph (b) requires that a record of the content and use of advertising be kept in order
to facilitate enforcement of this Rule. It does not require that advertising be subject to review
prior to dissemination. Such a requirement would be burdensome and expensive relative to its
possible benefits, and may be of doubtful constitutionality.

Paying Others to Recommend a Lawyer

[6] Except as permitted under paragraphs (c)(1)-(c)(4), Elawyers are not permitted to pay
others for ehaﬂﬂehﬂg-prefessrenal—wefk recommending the lawyer’s services or for channeling
professional work in a manner that violates Rule 7.3. A communication contains a
recommendation if it endorses or vouches for a lawyer’s credentials, abilities, competence.
character, or other professional qualities. Paragraph (cb)(1), however, allows a lawyer to pay for
advertising and communications permitted by this Rule, including the costs of print directory
listings, on-line directory listings, newspaper ads, television and radio airtime, domain-name
registrations, sponsorship fees, banner-ads; Internet-based advertisements, and group advertising.
A lawyer may compensate employees, agents and vendors who are engaged to provide marketing
or client-development services, such as publicists, public-relations personnel, business-
development staff and website designers. Moreover, a lawyer may pay others for generating
client leads, such as Internet-based client leads, as long as the lead generator does not
recommend the lawyer, any payment to the lead generator is consistent with Rules 1.5(e)
(division of fees) and 5.4 (professional independence of the lawyer), and the lead generator’s
communications are consistent with Rule 7.1 (communications concerning a lawyer’s services).
To comply with Rule 7.1, a lawyer must not pay a lead generator that states, implies, or creates a

reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person’s legal problems when determining which
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lawyer should receive the referral. See also Rule 5.3 for-the (duties of lawyers and law firms
with respect to the conduct of nonlawyers); Rule 8.4(a) (duty to avoid violating the Rules

through the acts of another). whe-prepare-marketing-materialsforthem-

[7] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar
plan that assists people who seek prospeetive-elients to secure legal representation. A lawyer
referral service, on the other hand, is any organization that holds itself out to the public as a
lawyer referral service. Such referral services are understood by laypersens-the public to be
consumer-oriented organizations that provide unbiased referrals to lawyers with appropriate
experience in the subject matter of the representation and afford other client protections, such as
complaint procedures or malpractice insurance requirements. Consequently, this Rule only
permits a lawyer to pay the usual charges of a not-for-profit or qualified lawyer referral service.
A qualified lawyer referral service is one that is approved by an appropriate regulatory authority
as affording adequate protections for the public prespeetive-clients. See, e.g., the American Bar
Association's Model Supreme Court Rules Governing Lawyer Referral Services and Model
Lawyer Referral and Information Service Quality Assurance Act (requiring that organizations
that are identified as lawyer referral services (i) permit the participation of all lawyers who are
licensed and eligible to practice in the jurisdiction and who meet reasonable objective eligibility
requirements as may be established by the referral service for the protection of the public
prospective—clients; (ii) require each participating lawyer to carry reasonably adequate
malpractice insurance; (iii) act reasonably to assess client satisfaction and address client
complaints; and (iv) do not make referrals prospective-elients to lawyers who own, operate or are
employed by the referral service.)

[8] A lawyer who accepts assignments or referrals from a legal service plan or referrals from
a lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. See Rule 5.3. Legal service plans and
lawyer referral services may communicate with prespeetive—elients the public. but such
communication must be in conformity with these Rules. Thus, advertising must not be false or
misleading, as would be the case if the communications of a group advertising program or a
group legal services plan would mislead the public prespeetive—elients to think that it was a
lawyer referral service sponsored by a state agency or bar association. Nor could the lawyer
allow in-person, telephonic, or real-time contacts that would violate Rule 7.3.

11. That Rule 7.3 be, and the same is hereby, amended as follows:

RULE 7.3 - BIRECT-CONTACT-WITHPROSPECHVE SOLICITATION OF CLIENTS

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact, solicit
professional employment frem-a—prespeetive—client when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

25




(b) A lawyer shall not solicit professional employment frem-a-prospeetive-elient by written,
recorded or electronic communication or by in-person, telephone or real-time electronic

contact even when not otherwise prohibited by paragraph (a), if:

(1) the prespeetive-elient target of the solicitation has made known to the lawyer a
desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from anyone a-prespeetive-elient known to be in need of legal
services in a particular matter shall include the words "Advertising Material" on the
outside envelope, if any, and at the beginning and ending of any recorded or electronic
communication, unless the recipient of the communication is a person specified in

paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a
prepaid or group legal service plan operated by an organization not owned or directed
by the lawyer that uses in-person or telephone contact to solicit memberships or
subscriptions for the plan from persons who are not known to need legal services in a
particular matter covered by the plan.

Commentary

[1] A solicitation is a targeted communication initiated by the lawyer that is directed to a
specific person and that offers to provide, or can reasonably be understood as offering to provide.
legal services. In contrast, a lawyer’s communication typically does not constitute a solicitation
if it is directed to the general public, such as through a billboard. an Internet banner
advertisement, a website or a television commercial, or if it is in response to a request for
information or is automatically generated in response to Internet searches.

[#2] There is a potential for abuse when a solicitation involves inherent-in direct in-person,
live telephone or real-time electronic contact by a lawyer with someone a—prospective—chient
known to need legal services. These forms of contact beﬂveen—a—lawyer—and—a—prespeeﬁ-ve—ehem
subject thelaypersen a_person to the private importuning of the trained advocate in a direct
interpersonal encounter. The prospeetive-elient-person, who may already feel overwhelmed by
the circumstances giving rise to the need for legal services, may find it difficult fully to evaluate
all available alternatives with reasoned judgment and appropriate self-interest in the face of the
lawyer's presence and insistence upon being retained immediately. The situation is fraught with
the possibility of undue influence, intimidation, and over-reaching.

[23] This potential for abuse inherent in direct in-person, live telephone or real-time electronic
sohcltatlon ef—pfespeetwe—eheﬂ%s justlﬁes 1ts proh1b1t10n partlcularly since lawyers have

d 4H 5 : e er alternative
means of conveying necessary 1nformat10n to those who may be in need of legal services.

Advertising-and-written-and-reeorded In particular, communications can whieh-may be mailed or
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autodialed-transmitted by email or other electronic means that do not involve real-time contact
and do not violate other laws governing solicitations. These forms of communications and
solicitations make it possible for a-prospective-elient the public to be informed about the need for
legal services, and about the qualifications of available lawyers and law firms, without subjecting
the public prespeetive-elient to direct in-person, telephone or real-time electronic persuasion that
may overwhelm the-elient’s a person’s judgment.

[34] The use of general advertising and written, recorded or electronic communications to
transmit information from lawyer to the public prespeetive-client, rather than direct in-person,
live telephone or real-time electronic contact, will help to assure that the information flows
cleanly as well as freely. The contents of advertisements and communications permitted under
Rule 7.2 can be permanently recorded so that they cannot be disputed and may be shared with
others who know the lawyer. This potential for informal review is itself likely to help guard
against statements and claims that might constitute false and misleading communications, in
violation of Rule 7.1. The contents of direct in-person, live telephone or real-time electronic
conversations-between-alawyer-and-a-prospeetive-elient contact can be disputed and may not be
subject to third-party scrutiny. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those that are false
and misleading.

[45] There is far less likelihood that a lawyer would engage in abusive practices against an
individual-whe—is a former client, or a person with whom the lawyer has a close personal or
family relationship, or in situations in which the lawyer is motivated by considerations other than
the lawyer's pecuniary gain. Nor is there a serious potential for abuse when the person contacted
is a lawyer. Consequently, the general prohibition in Rule 7.3(a) and the requirements of Rule
7.3(c) are not applicable in those situations. Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or charitable legal-
service organizations or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to its—their
members or beneficiaries.

[56] But even permitted forms of solicitation can be abused. Thus, any solicitation which
contains information which is false or misleading within the meaning of Rule 7.1, which
involves coercion, duress or harassment within the meaning of Rule 7.3(b)(2), or which involves
contact with a-prespeetive-client someone who has made known to the lawyer a desire not to be
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
sending a letter or other communication te-a-elient as permitted by Rule 7.2 the lawyer receives
no response, any further effort to communicate with the recipient of the communication

prespeetive-client-may violate the provisions of Rule 7.3(b).

[67] This Rule is not intended to prohibit a lawyer from contacting representatives of
organizations or groups that may be interested in establishing a group or prepaid legal plan for
their members, insureds, beneficiaries or other third parties for the purpose of informing such
entities of the availability of and details concerning the plan or arrangement which the lawyer or
lawyer's firm is willing to offer. This form of communication is not directed to people who are

seeking legal services for themselves a-prospeetive-client. Rather, it is usually addressed to an




individual acting in a fiduciary capacity seeking a supplier of legal services for others who may,
if they choose, become prospective clients of the lawyer. Under these circumstances, the activity
which the lawyer undertakes in communicating with such representatives and the type of
information transmitted to the individual are functionally similar to and serve the same purpose
as advertising permitted under Rule 7.2.

[78] The requirement in Rule 7.3(c) that certain communications be marked "Advertising
Material" does not apply to communications sent in response to requests of potential clients or
their spokespersons or sponsors. General announcements by lawyers, including changes in
personnel or office location, do not constitute communications soliciting professional
employment from a client known to be in need of legal services within the meaning of this Rule.

[89] Paragraph (d) of this Rule permits a lawyer to participate with an organization which uses
personal contact to solicit members for its group or prepaid legal service plan, provided that the
personal contact is not undertaken by any lawyer who would be a provider of legal services
through the plan. The organization must not be owned by or directed (whether as manager or
otherwise) by any lawyer or law firm that participates in the plan. For example, paragraph (d)
would not permit a lawyer to create an organization controlled directly or indirectly by the
lawyer and use the organization for the in-person or telephone solicitation of legal employment
of the lawyer through memberships in the plan or otherwise. The communication permitted by
these organizations also must not be directed to a person known to need legal services in a
particular matter, but is to be designed to inform potential plan members generally of another
means of affordable legal services. Lawyers who participate in a legal service plan must
reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2 and 7.3(b). See
8.4(a).

12.  That Rule 8.5 be, and the same is hereby, amended as follows:

RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to
the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct
occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary
authority of this jurisdiction if the lawyer renders or offers to render any legal services
in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this
jurisdiction and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the
rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of
the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide
otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct

occurred, or, if the predominant effect of the conduct is in a different
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jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A
lawyer is not subject to discipline if the lawyer’s conduct conforms to the rules of
a jurisdiction in which the lawyer reasonably believes the predominant effect of
the lawyer’s conduct will occur.

Commentary
Disciplinary Authority

[1] It is longstanding law that conduct of a lawyer admitted to practice in this jurisdiction is
subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of
this jurisdiction to other lawyers who render or offer to render legal services in this jurisdiction is
for the protection of the citizens of this jurisdiction.

Choice of Law

2] A lawyer may be potentially subject to more than one set of rules of professional conduct
which impose different obligations. The lawyer may be licensed to practice in more than one
Jurisdiction with differing rules, or may be admitted to practice before a particular court with
rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct might involve significant contacts with more than
one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing
conflicts between rules, as well as uncertainty about which rules are applicable, is in the best
interest of both clients and the profession (as well as the bodies having authority to regulate the
profession). Accordingly, it takes the approach of (i) providing that any particular conduct of a
lawyer shall be subject to only one set of rules of professional conduct, (ii) making the
determination of which set of rules applies to particular conduct as straightforward as possible.
consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii)
providing a safe harbor for lawyers who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer's conduct relating to a proceeding pending
before a tribunal, the lawyer shall be subject only to the rules of professional conduct of that
tribunal.  As to all other conduct, including conduct in anticipation of a proceeding not yet
pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to the rules of
the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the
conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct. In
the case of conduct in anticipation of a proceeding that is likely to be before a tribunal, the
predominant effect of such conduct could be where the conduct occurred, where the tribunal sits
or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than one jurisdiction. it
may not be clear whether the predominant effect of the lawyer’s conduct will occur in a
jurisdiction other than the one in which the conduct occurred. So long as the lawyer’s conduct
conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant
effect will occur, the lawyer is not subject to discipline under this Rule. With respect to conflicts
of interest, in determining a lawyer’s reasonable belief under paragraph (b)(2). a written
agreement between the lawyer and client that reasonably specifies a particular jurisdiction as




within the scope of that paragraph may be considered if the agreement was obtained with the

client’s informed consent confirmed in the agreement.

[6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they
should, applying this rule, identify the same governing ethics rules. They should take all
appropriate steps to see that they do apply the same rule to the same conduct, and in all events
should avoid proceeding against a lawyer on the basis of two inconsistent rules.

(7] The choice of law provision applies to lawyers engaged in transnational practice, unless
international law, treaties or other agreements between competent regulatory authorities in the
affected jurisdictions provide otherwise.

IT IS FURTHER ORDERED that the amendments shall be effective the 1* day of July.
2014.

IT IS FURTHER ORDERED, that the above designation of the striking of words from
the Rules by lining through them, and the designation of the addition of new portions of the
Rules by underlining such new portion is for the purposes of information only as amended, and
NO OTHER AMENDMENTS ARE INTENDED. The lining through and underlining shall not
be considered a part of the permanent Rules of Professional Conduct.

DATED this _LZ“Sday of March, 2014.
By Order of the Supreme Court

Roger S. Burdick, Chief Justice

2.
ATTEST: \/;)/"/ ph‘ll/) /< HON—— I, Stephen W. Kenyon, Clerk of the Supreme Court
Clerk '/ of the State of idaho, do hereby certify that the
above is a true and correct copy of theQucles
entered in the above entitled cause and now on
record in my office.
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