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THF DEPUTY SECRETARY OF DEFENSE

WABHINGTON. D.C. 20301

JAN 2 2 2008

MEMORANDUM FOR SECRETARIES OF TIIE MILITARY DEPARTMENTS
ClIAIRMAN OF THE JOINT CHIEFS OF STAFF
TINDER SECRETARIES OF DFTTENSE
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL 'I'EST AND EVALTIATION
INSPECTOR GENERAL OF T1IE DEPARTMENT OF DEFENSE
ASSISTANTS 10O THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, PROGRAM ANALYSIS AND EVALUATION
DIKRECTOR, NET ASSESSMENT '
DIRECTOR, FORCE TRANSFORMATION
DIRECTORS OF I'HE DEFENSE AGENCILY
DIRECTORS OT THE DOD FIELD ACTIVITIES

SUBJECT: Restricted Reporting Policy for Incidents of Domestic Abuse

References; (a) Section 585 of the National Defense Authorivation Act for Fiacal Year

2000, Pub, L. 106-65

(h) Under Sceretary of Defense for Personnel and Readiness Policy
Memorandum, *Domestic Abuse Victim Advocate Program,” sigued
February 17, 2005

(¢) DoD Directive G400.1, “Family Advocacy Program,” August 23, 2004

(d) DoD 6025.18-R, “DoD Health information Privacy Repulation,”
January 2003

The DoD is committed (v ensnring victims of domestic abuse are protected,
treated with dignity and respect, and provided support, advocacy, and carc. Dol policy
aleo strongly suppunts citective command awareness and prevention programs and luw
cnforcement and crimina) justice activities that will maximive accountability and
prosecution of perpetrators of domestic abuse. 1'0 achieve these dual objcctives, DoD
policy prefers that personnel report suspected domestic abuse incidents promptly to
activate: hoth victims’ services and accountability actions, However, a requirement that
all domestic abuse incidents be reported can represent a barricr for victims hoping to gain
access to medical and victim advocacy services withoul command or law enforcement
involvement. '
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This directive-type memorandum establishes Departmen( of Defense (DoD)
guidelines for restricted reporting of incidents of domcstic abuse, as defincd in
Attachment 1, and implements rcgulations required by Section 585 of Public Law 106-65
(veference (). This policy reflects consideration of factors set forth in Section 585(b) of
Public Law 106-65 through (e deliberations of the Defense Task Forcc on Domestic
Violence, its recommendations, and review and consideration of such recommendations
by the Military Departments and the Under Secretary of Defense for Personnel and
Readiness. For the purpascs of this policy, restricted reporting is limited to adult victims
of domestic abuse. Restricted reporting is defined as allowing a victim of domestic
abuse, wha is eligible to recejve military mcdical treatment, including civilians and
contractors who arc cligible to receive military healthcare ourside the Continental United
States on a reimbursable basis, the option of repurting an incident of domestic abuse to
speciticd individuals withont initiating the investigative process or notification to the
victim’s or alleged offender’s commander. This option provides domestic abuse victims
access to medical care and to viciim advocacy services, as defined in Attachment 1, as
provided under the Under Secretary of Defense for Personnel and Readiness
(USD(P&R)) Policy Memorandum, “Domestic Abusc Victim Advocate Propram,”

(rcference (b)).

Domestic abuse often goes unreported in society at large. Although the victim's
decision (0 report the incident is a crucial step towards holding the offender accountable
following a domestic abus¢ incident, it can have potential serious consequences for the
safety and welfare of ilie victim and other family members. Whep domestic abuse is
reported to military and or civilian authorities who fail (o iake appropriate action, the abuse
muy recur and escalate. In the military community, a victim is usnally concerncd that
reporting will have immediate repercussions on the military career of the family-member
offender, and thus affcet the family's financial welfare, Lhe result is that (his potential
impact may oflen deter the victim trom seeking carc at all or rcporting the domestic abuse
incident. Commanders liave a responsibility to ensure commnnity safety and due process
of law, but they must also recognize the importance of provecting the safety and well-being
of victims and other family members. A system that affords victims access to medical and
victim advocacy services without immediate cornmand or law enforcement involvement
can encourage victims to tcel more comfortable und safe about reporting domestic abuse,

In order to address these competing interests, adult victims of domestic abuse
incidents will now have two reporling options, which are discussed below: unrestricted
reporting and restricted reporting. Regardless of whether the vietim elects restricled or
unrestricted reporiing, confidentiality of medical infurmation will be maintained in
accordance with DoD 6025.18-R, “DoD Health Information Privacy Regulation,”
(veterence (d)).

Unrestricted Reporting: Victims of domestic abuse who want 1o pursue an official
investigalion of an incident should use curren! reporting channels, e.g., chain of
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conunand, I'amily Advocacy Program (FAP), or law enforcement (refcrence (c)). Upon
notification of a rcported domestic zbuse incident, victim advocacy services and FAP
clinical services will be offered to the victim. Additionally, at the victim’s
discretion/request, the healthcare provider shall conduct any forensic medical
examination deemed appropriate. Details regarding the incident will be limited (o only
those personnc) who have a legitimate necd to know.

Restricted Reporting: In cases where an adult victim instead elects restricted
reporting, the victim udvocate and healtheare providers may not disclose covered
communications, as defined in Attachment I, to either (e vietim’s or offender’s
corunander or to Jaw enforcement either within or outside the DoD), except as provided
in the exceptions below. However, for purposes of command respuusibility and the
gathering of uccurate data, the vietim advocate ar his/her supervisor is responsible for
reporting information concerning domestic abusc incidents, without information that
conld rcagonably lead to persnnal identification of the victim ar alleged offender, to
comumand officials at the next Family Advocacy Commitiee (FAC) meeting following
receipt of information about the alleged domestic abuse incident, or us directed by the
commander responsible for convening the FAC. This will give commanders # clearer
picture as to the number and type of domestic abuse incidents within their command, and
enhancc the commanders’ ability to provide an epvironment that is safc and contributes
to the well-being and mission-readiness of all of its Service members.

Regstricted reporting is intended 1o give adult victims additional time, while
benefiting from receiving rclevant information and sipport, to make more informed
dccisions about reporting the domestic abuse incident to the appropriatc commanders and
pussibly participating in a criminal investigation. A victim who reeeives appropriate care
and treatment, and is provided an opportilnity to make an informed decision about
reporting Lu law enforccment or command and the possibility of a criminal investigation,
is more likely to develop incrcased trust that his or her needs are of primary concern, anid
therefore decide to report the domestic abuse incident to the appropriatc commander or
law enforcement.

Restricted rcporting allows an adult victim of domestic abuse to disclose the
details of his or her abuse to specifically identified individuals and receive medical
treatment and victim advocacy services without requiring that notice be provided to the
alleged offender’s commander or law enforcement. Victims of domestic abuse who
desire restricted reporting under this policy must report the abuse 1o one of the following
specified individuals: a victim advocate or healtheare provider, as defined in Attachment
11 or the supervisor af"a victim advocate. The supervisur of a victim advocate will assurc
the assignment of 4 victim advaocate to assist the victim.

[lealthcare providers will initiate the appropriate care and treatment, and will
report the domestie abuse only to & victim advocate or his/her supervisor. Upon receipt
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of a repori, the victim advocate will notify his or her supervisor as soon as possible if the
supervigor iy uot already aware of the report. The victim advocate will contact (he victim
and provide the viclim acourate information about the process of rcstricted reporting, as
compared to unrestricted reporting, and victim advocacy services, The victim will
aclmowlrdgze in writing his or her understanding that restricted reporting may limit the
government's ability to prosccute the alleged offender in a domestic violence incident
and an understanding of the rcasons LoD policy favors unrestricted reporting.
Additionally, in connection with an incident of domestic violence, at the victim’s
disuretion/request, the healthcare provider, if appropriately trained and/ur supervised,
shall copduct any torengic medical examinution deemed appropriate. In the absence of &
DoD heslthcare provider trained to conduct an examination of this nature, the victim will
be appropriately referred for the forensic medical examinalion, It the victim elecis to
receive medioal care at a civiliun facility, regulations governing the mlease of medical
information at that focility apply.

The Inspector General of the Department of Defense, in caordination with the
Assistant Secretary of Defense (Health Aftaws), shall establish, within 30 days from the
date. of this memorandum, guidelines for the collcction and preservation of evidence, with
non-identifying information about the victim and alleged offender, under the resiricted
reporting process. To the extent possible, the guidelines should be the same as those
being developed for collecting and preserving sexual assault evidence under the sexual
assault restricted reporting program.

Cunsistent with current policy regarding privilegcd communications, victims muy
also report the abuse to a chaplain. Although 2 report lo a chaplain is not a restricted
report under this policy, ji is a communication that may be protected under the Military
Rules of Evidence or applicuble statutes and regulations, The restrictexl reporting procesa
does vat attcct any privilege recognized under the Military Rules of Evidence. This
restricted reporting policy is in addition to the vurrent proteetions afforded privileged
communications with a chaplain, and does not alter or affect thosc protections,

Hxecptions to Confidentiulity and Restrgted Reporting and Limitations on Use, In
cases in which a victim elects restricted reporting, the prohibition on disclosing covered
communications to the following persone or entities will be suspended when disclosure would
be for the following reasans:

o Namcd individuals when disclosure is authorized by the victim in writing.
¢ Command nfTicials or law cnforcement when neceysary to prevent or lessen a

serious and jmminent threat to the health or safety of the victim or another
person,
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o FAP and any other agencies authorized by law to reccive reports of child abuse
or ncglect when, as a result of the victim’s disclosure, the viclim advocatc or
heultheare provider has a reasonable belief that child abuse has also occurred.
However, diselosurc will be limited only to information related to the child

abuse.

a Disability Rctiroment Boards and officials when disclosure by a healthcarc
provider is required for fitness for duty for disability retirement determinations,
limited to only that information which is necessary to process the disability
retirement determination.

e Supervisors of the victim advooate or healthcare provider when disclogure is
required for the supervision of dircet victim treatment Or services.

¢ Military or ivilian courts of competent jurisdiclion when a military, Federal, or
State judge issues a sulipoena for the covered communications to be presented to
the oourt or to other officials m entities when the judge orders such disclosure;
ar to other officials or entities when requircd by Federal or State statute or
applicable UT. 8. intornational agreement.

Healthcare providers may also convey io the victim’s commander, if applicable,
any possible udverse duty impact related 10 an active duly victim’s medical condition and
prognosis in accordance with reference (d). Such circumstances however, do not
otherwisc warrant an exception (v policy, and therefore the specific details of the
domestic abuse incident will still be (reated as covered communication and may not he
disclosed.

If the victim udvocate or healthcare provider believes that disclosure is warranted
or required pursuant to one of the exceptions listed above, the victim advocale or
heulthcare provider shall first consult with his ar her supervisor and servicing legal office
prior to disclosure. When there is uncertainty or disugreement on whether an exception
applies, the matter will he brought to the attention of the installation commander for
dccision. The victim advocute or healthcare provider must also make «very reasonable
effort to provide the affected victim advance notice of the intention to disclose a covered
commumication, with a deseriplion of the information to be disclosed, the basis for
disclosure, and the individual, group or agency to which it will be disclosed. The
disclosure will be limited 10 information nocessary to satisfy the purpose of the disclosure
in the cvent the disclosure is made under the authority of one of the exceptions stated
abave. Further disclosure will not be made unless the domestic abuse victim authorizes
the disclosure in writing.
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Improper disclosure of covered communications, improper release of medical
information, and other violations of this policy are prohibited and may result in discipline
under the Uniform Code of Military Justice, loss of credentials, and/or other adverse
personnel or administrative actions.

In the event that information about a domestic abuse incident is disclosed to the
commander or FAP, from a source independent of the restricted reporting avenues, Jaw
enforcement shall also be notified and conduct investigations when appropriate. FAP
shall intervene with the family and conduct all appropriate assessments and provide all
appropriate treatment. Additionally, a victim’s disclosure of his or her domestic abuse to
persons other than those covered by this policy may result in an investigation of the
allegations by law enforcement and clinical intervention from FAP, Consistent with
current policy, commanders acquiring information under these circumstances about a
domestic abuse incident shall immediately notify Jaw enforcement and FAP.

This policy does not create any actionable rights for the alleged offender or the
victim, nor constitute a grant of immunity for any actionable conduct by the alleged
offender or the victim, nor create any form of evidentiary or testimonial privilege.
Covered communications that have been disclosed to persons other than those specified
to receive them under the protections of this restricted reporting policy, even if disclosed
improperly or inadvertently, may be used in administrative, nonjudicial, or judicial
disciplinary proceedings against the alleged offender or the victim.

The DoD recognizes the potential impact of restricted reporting on investigations
and a commander’s ability to hold perpetrators accountable, and this policy decision
represents the judgment that such risks have been carefully considered but were
outweighed by the overall interest in providing domestic abuse victims this form of
support. This directive-type memorandum supersedes all regulatory and policy guidance
within the Department of Defense not expressly mandated by law that is inconsistent with
its provisions or would preclude its execution.

This memorandum provides the framework for restricted reporting, The
magnitude of this change requires extensive, in-depth training for DoD personnel and
specialized training for commanders, senior enlisted personnel, victim advocates,
investigators, law enforcement personnel, FAP personnel, chaplains, healthcare
providers, and legal personnel.

All Military Services shall submit a copy of their proposed implementing guidance
conforming to this policy not later than 60 days from the date of this memorandum. My
point of contact for this action is Mr. Michael Hoskins, Director, Family Violence Policy
Office, at (703) 588-0871.
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To cnsure consistent apphcation across the Military Services, this restricted
reporting policy will lie effsctive 90 days from the date of this memorandum. Final
implementation of this policy is contingent on spproval of Military Department and
Service policies consistent with the requirements outlined in this memorandum.
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DEFINITIONS

ADULT. Far purposcs of this memorandum, an adull is a service member or & person
who is not 4 service member who has either attained the uye of cighteen ycars of age or is

married,

COVERED COMMUNICATION. An oral, written or clectronic communication of
personally identitiablc information related 1o 2 duestic ahuse incident made by a victim
to the victim nrlvocate, the supcrvisor of victim advocates, or (o a healtheare provider,
for the purposes of receiving medical carc or information, referral to service: providers,
advice, or safety planning. Itincludes a record relating to such a communication
(including statcments, notations or reports) but does not inciudc statistical data that does
nol identify an individual.

DOMESTIC ABUSE. Damiestic abusc 18 (1) domestic violence or (2) 4 patterp of
behavior resulting in emotional/pxychological abuse, cconomic control, and/or
mterfcrence with personal liberty when stch violence or abusc 1s directed toward a
pruson of the opposite sex who is: (a) A current or former spousc; (b) A person with
whom the sbuser shares a child in common; or (¢) A current or former intimate partner
with whom the abuser shares or has sharcd & common domicile.

DOMUESTIC VIOLENCE. An offense under the TInited States Code, the Uniform Code
of Military Justicc, or State law that involves the use, altempted use, or threatened use of
force or violence against a person of the opposite sex, or the violation of a lawful order
iesued for the protection of a person of the opposite sex, who is: (a) A current or fonmner
spouse; (b) A person with whom the abuser sharcs a child in common, or (¢) A current ot
former intimate partner with whom the abuser shares or has sharcd a common domicile.

HEALTHCART: PROVIDER. For the purpose of this policy, this term applies to thosc
individuals employed or assigned as healthcare professionals, or are credentialed to
provide health care services (including clinical social workers), at a military medical or
military dental treatment facility, or 4 military family support center, or who provide such
care at a deploycd location or in an official capacity. This teom includes military
personnel, DuD civilian employces or DoD contractor personnel,

VICTIM ADVOCACY SERVICES. Scrvices that arc otfered to victims of domestic
abusc with the goal of increasing victim safety and autonomy. Services shall include, but
not nceessarily be limited to, responding to viclis’ emergency and ongoing safety
concerns and needs, providing information about programs und services available to
victitns and their children in both the civilian and military commuuities, and providing
victims with ongoing supyport and referrals.
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VICTIM ADVOCATE. An employee of the Department of Defense, a civilian working
under contract for the Department of Defense, or 2 civilian providing services via a
formal memorandum of understanding between the installation and a local victim
advocacy service agency, whose role is to provide safety planning services and
comprehensive assistance and liaison to and for victims of domestic abuse, and to educate
personnel on the installation regarding the most effective responses to domestic abuse on
behalf of victims and at-risk family members. The advocate may also be a volunteer
military member, a volunteer civilian employee of the Military Department, or staff
assigned as a collateral duty.
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