ICJI 704C FIRST DEGREE MURDER – MURDER IN PERPETRATING OR ATTEMPTING TO PERPETRATE A FELONY
INSTRUCTION NO.     

In order for the defendant to be guilty of First Degree Murder in the perpetration of, or attempt to perpetrate, a felony, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho
3. the murder was committed in the perpetration of, or attempt to perpetrate, [an aggravated battery on a child under twelve (12) years of age] [arson] [rape] [robbery] [burglary] [kidnapping] [mayhem] [an act of terrorism] [use of a [weapon of mass destruction] [or] [biological weapon] [or] [chemical weapon]]. 

To prove [name of defendant] guilty of first degree murder in this way, the state does not have to prove that the defendant intended to kill [name of decedent], but the state must prove that during the perpetration or attempt to perpetrate [name of crime], the defendant [,or another person who was acting in concert with the defendant in furtherance of a common plan or scheme to commit [name of crime],] killed [name of decedent].

If you find that the state has failed to prove any of the above, you must find the defendant not guilty of first degree murder. If you find that all of the above have been proven beyond a reasonable doubt, then you must find the defendant guilty of first degree murder.]

Comment
Idaho Code §§ 18-4001, 18-4003.
If the court is going to instruct on the included offense of Voluntary Manslaughter, the transition instruction 225, and then the Voluntary Manslaughter instruction 708, should be given.

FELONY MURDER DEFINED BY STATUTE

IC § 18–4003: Any murder committed in the perpetration of, or attempt to perpetrate, aggravated battery on a child under 12 years of age, arson, rape, robbery, burglary, kidnapping, mayhem, terrorism, or the use of a weapon of mass destruction, biological weapon or chemical weapon, is murder of the first degree.

MURDER IS A COMMON LAW CRIME

"Murder is a common law crime whose complete development required several centuries. Though murder is frequently defined as the unlawful killing of another 'living human being' with 'malice aforethought,' in modern times the latter phrase does not even approximate its literal meaning. Hence it is preferable not to rely upon that misleading expression for an understanding of murder but rather to consider the various types of murder ... which the common law came to recognize and which exist in most jurisdictions:


(1) intent to kill murder;


(2) intent to do serious bodily injury murder;


(3) depraved heart murder; and


(4) felony murder."

State v. Lankford, 116 Idaho 860, 866, 781 P.2d 197, 203 (1989).

COMMON LAW DEFINES ELEMENTS

General Rule: "Common law terminology will be given its common law meaning, unless a contrary legislative intent appears.... Where congress borrows terms of art in which are accumulated the legal traditions and meaning of centuries of practice, it presumably knows and adopts the cluster of ideas that were attached to each borrowed work in the body of learning from which it was taken and the meaning its use will convey to the judicial mind unless otherwise instructed." State v. Olin, 111 Idaho 516, 519, 725 P.2d 801, 840 (Ct. App. 1986).

JUDICIAL CONSTRUCTION OF FELONY MURDER ELEMENTS

A. It is not necessary to prove murder as a prerequisite to felony murder.
Although IC § 18–4003(d) states that all "murder" committed in the perpetration or attempted perpetration of the specified felonies is murder in the first degree; and, although murder is defined as an intentional killing with malice aforethought, Idaho case law is clear that the state need not prove an intentional killing as a prerequisite to felony murder.

In State v. Windsor, 110 Idaho 410, 716 P.2d 1182 (1986), the Supreme Court noted that "Windsor is correct in her assertion that IC § 18–4003(d), the felony murder rule, does not include any element of intent. Under that section, a defendant who participates in a felony can be held liable for the death of any person killed during the commission of the felony, regardless of the individual defendant's intent that a death occur. 110 Idaho at 419. See also State v. Paradis, 106 Idaho 117, 676 P.2d 31 (1984).

A further example was given in State v. Lankford:

" ... when the defendant unintentionally killed another person in the commission of a felony—as where A set fire to B's house (arson) and accidentally B or a member of his family was burned to death—the judges held this to be murder (felony murder), though the defendant did not intend to kill at all and a fortiori did not premeditate a killing." (Emphasis added.)

In State v. Pizzuto, 119 Idaho 742, 810 P.2d 680 (1991), the Supreme Court reaffirmed the rule that proof of the underlying felony supplants the need to prove intent to kill. In discussion whether a robbery charge is an included offense of felony murder, and comparing Pizzuto with Sivak v. State, 112 Idaho 197, 731 P.2d 192 (1987), the Supreme Court stated: "In Sivak, the robbery conviction was held to violate the defendant's constitutional rights prohibiting double jeopardy because had the robbery not been committed, the State would have received only a second degree murder conviction ... In Sivak, the murder occurred in the course of a robbery, however it was held there was no specific intent to commit murder. Hence without the robbery, Sivak could not have been convicted of first degree murder." 119 Idaho at 757, 810 P.2d at 695. (Emphasis added.)

B. Proof of killing in the commission of a felony eliminates the need to prove malice.
Another concurrent theme which runs through the cases is that proof of a killing in the perpetration of one of the specified felonies eliminates the need to prove malice. This would seem self-evident, because all of the enumerated felonies arguably involve conduct dangerous to human life.

As stated in Lankford, "[u]nder the facts of [this] case, according to Idaho law, the robbery not only supplies the malice element of the murder charge, but also it makes that murder a murder in the first degree, as defined in IC § 18–4003(d)." 116 Idaho at 867, 781 P.2d at 204.

"Thus, the proof of a murder in the first degree is established in all of its elements by proving (a) the unlawful killing of a human being (b) in the course of a robbery. The requirement of 'malice aforethought' is satisfied by the fact the killing was committed in the perpetration of a robbery." State v. Lankford, 116 Idaho at 866, 781 P.2d at 197 (1989).

FELONY MURDER ARISING FROM A KILLING COMMITTED BY AN ACCOMPLICE

In State v. Pina, 2010 WL 963485 (Idaho March 18, 2010), the Court addressed the question of when a defendant who did not do the actual killing could be found guilty of felony murder.  The Court weighed which of two theories of liability should be adopted, the agency theory or the proximate cause theory:

In the United States, there are two theories of how the felony-murder rule applies to parties that did not actually kill the victim, including agency and proximate cause.  Under the agency theory, the felony-murder rule is only applied to actors who are acting in concert in furtherance of a common plan or scheme to commit the underlying felony and one of them causes the death during the perpetration of the felony, regardless of who actually fired the fatal shot.  Under the proximate-cause theory, each actor is held responsible for the death of a person caused during the perpetration of a felony if it was reasonably foreseeable that the acts committed might reasonably be expected to result in death.  Under some interpretations of the proximate-cause theory, a person involved in the perpetration of a felony can be held liable for a death even though the death was actually caused by a third person having nothing to do with the perpetration of the felony.
State v. Pina, supra.  (Citations omitted.)

The Court concluded that Idaho statutes and case law, as well as the English common law incorporated in Idaho law, supported the agency theory.  Consequently, a defendant who has not done the actual killing may be convicted of first degree murder under the felony murder rule only if the killing was done by another person who was acting in concert with the defendant in furtherance of a common plan or scheme to commit the underlying felony, and in the commission or attempted commission of the underlying felony.
DEATH DURING THE "STREAM OF EVENTS"

The statute specifies that the murder be committed during the commission or attempted commission of the enumerated felonies. Case law extends this time frame to a death occurring "during the stream of events" constituting the crime. In State v. Fetterly, 109 Idaho 766, 710 P.2d 1202 (1985), the defendant who was charged with felony murder during the commission of a burglary argued that the burglary was completed at the time the murder occurred. The defendant, along with another (Windsor) entered the victim's home with the intent to steal personal belongings on the evening of September 6, 1983, and then remained in the victim's home until the victim returned the next morning, at which time he was killed. The defendant was charged and the jury convicted him of felony murder. Against the claim that the burglary was complete at the time the victim was killed, the court stated: "Grammer's death was part of stream of events which began the evening Fetterly and Windsor entered Grammer's home and ended the following day when Grammer's possessions were removed from the home." 109 Idaho at 771–72, 710 P.2d at 1207–08.

In State v. Hokenson, 96 Idaho 283, 527 P.2d 487 (1974), the defendant carried a bomb into a drugstore in order to commit a robbery. The robbery was thwarted by the victim and the bomb was cast aside. The police arrived and arrested the defendant. As the police officer was picking up the bomb package apparently to disarm it, it exploded killing the police officer. The defendant was convicted of felony murder. The Court noted that "homicide is committed in perpetration of the felony if the killing and the felony are parts of one continuous transaction ... " The Court also noted that "liability would be imposed where the conduct causing the death was done in furtherance of the design to commit the felony.... A person is criminally liable for the natural and probable consequences of his unlawful acts as well as unlawful forces set in motion during the commission of an unlawful act. The appellant voluntarily set in motion an instrumentality which carried a very real probability of causing great bodily harm. Death ensued, and the fact the appellant was under arrest does not erase criminal liability." 96 Idaho at 288, 527 P.2d at 492.

DEFENDANT PREVIOUSLY CONVICTED OF MURDER

In order to avoid possible prejudicial effect from the introduction of evidence in the case in chief that the defendant has once been convicted of murder, the court may want to consider bifurcated proceedings where the crime is to be enhanced to first degree murder while under a sentence for murder, or on probation or parole for murder.  If such a procedure is to be followed, the committee recommends that the jury deliberate first on the elements of murder, plus any other related enhancements to first degree murder, then, depending on the outcome of that deliberation, ICJI 706 be given.

