ICJI 901 FEMALE RAPE

INSTRUCTION NO.        

In order for the defendant to be guilty of Rape, the state must prove each of the following:


1. On or about [date]


2. in the state of Idaho


3. the defendant [name] caused his penis to penetrate, however slightly, the [vaginal] [oral] [anal] opening of [name of victim], a female person, [and]


[4. she was under eighteen (18) years of age.]

[or]


[4. she was incapable of giving legal consent because of unsoundness of mind, due to any cause including, but not limited to, mental illness, mental deficiency, or developmental disability, whether temporary or permanent.]

[or]


[4. she resisted, but her resistance was overcome by force or violence] 
[or]

4. [she was prevented from resisting by the] [infliction] [attempted infliction] [or] [threatened infliction] [of bodily harm, accompanied by apparent power of execution.]
[or]

 
[4. she was unable to resist due to any intoxicating, narcotic, or anesthetic substance 
[or]

[4. she was unconscious of the nature of the act. “Unconscious of the nature of the act” means incapable of resisting because of one of the following conditions:

(1) she was unconscious or asleep; or

(2) she was not aware, knowing, perceiving, or cognizant that the act occurred.]

[or]

[4. she submitted to the penetration under the belief that the defendant was her husband, and


5. such belief was induced by artifice, pretense, or concealment practiced by the defendant, with the specific intent to induce such belief.]

[or]


[4.
she submitted under the belief, instilled by the defendant, that if she did not submit, the defendant would [cause physical harm to some person in the future] [or] [cause damage to property] [or] [engage in other conduct constituting a crime] [or] [accuse any person of a crime] [or] [cause criminal charges to be instituted against her] [or] [expose a secret or publicize an asserted fact, whether true or false, tending to subject any person to hatred, contempt or ridicule.]


If any of the above has not been proven beyond a reasonable doubt, you must find the defendant not guilty.  If each of the above has been proven beyond a reasonable doubt, then you must find the defendant guilty.

Comment

I.C. § 18–6101.
The requirement that the victim did not consent to the act of sexual intercourse is not expressly stated in the statute. In State v. Andreason, 44 Idaho 396, 257 P. 370 (1927), and State v. Neil, 13 Idaho 539, 90 P. 860 (1907), the Court stated that this was an element of the crime of forcible rape.

In State v. Fowler, 13 Idaho 317, 324, 89 P. 757, 759 (1907), the Court addressed the provision in IC § 18–6101(3) relating to resistance of the victim but overcome by force and violence. The Court said:

Where the offense is charged as having been committed on a female not under legal disability to give consent to the act, the state must show beyond a reasonable doubt not only the sexual act, but that it was committed without the consent and against the will of the woman. There can be no rape in sexual intercourse by mutual consent where the female is capable of giving legal consent. In such case to prove the act alone amounts to nothing, unless, in the language of the statute ... it has been accomplished 'by force or violence.'

The Court rejected the notion that "unless she kicks, bites, scratches and screams to the utmost of her power and ability she will be deemed to have consented," stating that "What the assailant really meant to do, however, and the manner in which he meant to accomplish his purpose—whether by persuasion, force or fear—is a question of fact to be determined by the jury." In State v. Lewis, 96 Idaho 743, 536 P.2d 738 (1975), the Court addressed the provision in IC § 18–6101(4) relating to when the victim is prevented from resisting by threats of immediate and great bodily harm, accompanied by an apparent power of execution. The Court rejected the view that when a victim has not physically resisted the defendant from engaging in intercourse and when the defendant has nether verbally threatened the victim or visibly displayed weaponry to the victim that as a matter of law the defendant has not committed rape. The Court held that a threat may be expressed by acts and conduct as well as through words or by a display or weaponry. As in Neil, the Court held that it is the province of the jury to weigh the evidence and determine whether there was a threat of force which resulted in a sexual act without the victim's consent. See also, State v. Robran, 119 Idaho 285, 805 P.2d 491 (Ct. App. 1991); State v. Gossett, 119 Idaho 581, 808 P.2d 1326 (Ct. App. 1991).

The fact that the defendant is not married to the victim is not an essential element of the crime of rape. Marriage to the victim is an affirmative defense that may be raised by the defendant in certain instances. IC § 18–6107; and State v. Huggins, 105 Idaho 43, 665 P.2d 1053 (1983).

If the defendant is charged under IC § 18–6101(6) and it is alleged that someone other than the defendant committed the rape of the victim, then this instruction will have to be modified to reflect that allegation.

Ability to give legal consent is properly defined in terms of (1) the ability to understand and appreciate the possible consequences of sexual intercourse, and (2) the ability to make a knowing choice.  State v. Soura, 118 Idaho 232, 796 P.2d 109 (1990).

Battery with intent to commit rape is an included offense of forcible rape. State v. Bolton, 119 Idaho 846, 810 P.2d 1132 (Ct. App. 1991); See ICJI 225.
